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Preface 


This volume contains the general laws of a permanent nature enacted by the 
General Assembly through the 2001 Regular Session that are within Chapters 
55B through 58, and brings to date the annotations included therein. 

A majority of the Session Laws are made effective upon becoming law, but a 
few provide for stated effective dates. If the Session Law makes no provision 
for an effective date, the law becomes effective under G.S. 120-20 “from and 
after 60 days after the adjournment of the session” in which passed. 

A ready reference index is included at the back of this volume. This index is 
intended to give the user a quick reference to larger bodies of statutes within 
this volume only. For detailed research on any subject, both within this volume 
and the General Statutes as a whole, see the General Index to the General 
Statutes. 

Beginning with formal opinions issued by the North Carolina Attorney 
General on July 1, 1969, selected opinions which construe a specific statute are 
cited in the annotations to that statute. For a copy of an opinion or of its 
headnotes, write the Attorney General, P.O. Box 629, Raleigh, N.C. 27602. 

This recompiled volume has been prepared and published under the super- 
vision of the Department of Justice of the State of North Carolina. The 
members of the North Carolina Bar are requested to communicate any 
suggestions they may have for improving the General Statutes to the Depart- 
ment, or to LexisNexis, Charlottesville, Virginia. 


Roy Cooper 
Attorney General 
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Scope of Volume 


Statutes: 


Permanent portions of the General Laws enacted by the General Assembly 
through the 2001 Regular Session affecting Chapters 55B through 58 of the 
General Statutes. 


Annotations: 


This publication contains annotations taken from decisions of the North 
Carolina Supreme Court posted on LEXIS through October 5, 2001, decisions 
of the North Carolina Court of Appeals posted on LEXIS through October 16, 
2001, and decisions of the appropriate federal courts posted through Septem- 
ber 10, 2001. These cases will be printed in the following reporters: 


South Eastern Reporter 2nd Series. 
Federal Reporter 3rd Series. 
Federal Supplement 2nd Series. 
Federal Rules Decisions. 
Bankruptcy Reports. 

Supreme Court Reporter. 


Additionally, annotations have been taken from the following sources: 


North Carolina Law Review through Volume 79, no. 4, p. 1201. 

Wake Forest Law Review through Volume 36, Pamphlet No. 1, p. 215. 
Campbell Law Review through Volume 22, no. 2, p. 447. 

Duke Law Journal through Volume 49, no. 2, p. 599. 

North Carolina Central Law Journal through Volume 23, no. 1, p. 83. 
Opinions of the Attorney General. 
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User’s Guide 


In order to assist both the legal profession and the layperson in obtaining the 
maximum benefit from the North Carolina General Statutes, a User’s Guide 
has been included in Volume 1. This guide contains comments and information 
on the many features found within the General Statutes intended to increase 
the usefulness of this set of laws to the user. See Volume 1 for the complete 
User’s Guide. 
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(The abbreviations below are those found in the General Statutes that refer 
to prior codes.) 
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Chapter 55B. 


Professional Corporation Act. 


Sec. 

55B-1. 
55B-2. 
55B-3. 


Title. 

Definitions. 

North Carolina Business Corporation 
Act applicable; other applicable 
law. 

Formation of corporation. 

Corporate name. 

Capital stock. 

Death or disqualification of a stock- 
holder or employee. 

Rendition of professional services. 


55B-4. 
55B-5. 
55B-6. 
55B-7. 


55B-8. 


§ 55B-1. Title. 


This Chapter may be cited as “The 
Ti1O2S 21.) 


Cross References. — As to limited liability 
companies and their powers, see § 57C-2-01 et 
seq. 

Legal Periodicals. — For note discussing 
the liability of members of a professional corpo- 
ration, in light of Nelson v. Patrick, 73 N.C. 


Sec. 

55B-9. Professional relationship and liability. 

55B-10. Registration with licensing board. 

55B-11. Renewal of certificate of registration. 

55B-12. Application of regulations of licensing 
boards. 

Suspension or revocation of certificate 
of registration. 

Types of professional services. 

Applicability of Chapter. 

Foreign professional corporations. 


55B-13. 


55B-14. 
55B-15. 
55B-16. 


Professional Corporation Act.” (1969, c. 


App. 1, 326 S.E.2d 45 (1985), see 64 N.C.L. Rev. 
1216 (1986). 

For comment, “North Carolina’s Limited Li- 
ability Company Act: A Legislative Mandate for 
Professional Limited Liability,” see 29 Wake 
Forest L. Rev. 857 (1994). 


CASE NOTES 


Cited in Harris v. Maready, 64 N.C. App. 1, 
306 S.E.2d 799 (1983). 


§ 55B-2. Definitions. 


As used in this Chapter, the following words shall, unless the context 
requires otherwise, have the following meanings: 

(1) “Disqualified person” means a licensed person who for any reason 
becomes legally disqualified to render the same professional services 
which are or were being rendered by the professional corporation of 
which such person is an officer, director, shareholder or employee. 

(2) “Licensee” means any natural person who is duly licensed by the 
appropriate licensing board to render the same professional services 
which will be rendered by the professional corporation of which he is, 
or intends to become, an officer, director, shareholder or employee. 

(3) “Licensing board” means a board which is charged with the licensing 
and regulating of the profession or practice in this State in which the 
professional corporation is organized to engage. 

(4) The term “licensing board,” as the same applies to attorneys at law, 
shall mean the Council of the North Carolina State Bar, and it shall 
include the North Carolina State Board of Law Examiners only to the 
extent that the North Carolina Board of Law Examiners is authorized 
to issue licenses for the practice of law under the supervision of the 
Council of the North Carolina State Bar. 

(5) “Professional corporation” means a corporation which is engaged in 
rendering the professional services as herein specified and defined, 
pursuant to a certificate of registration issued by the Licensing Board 
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regulating the profession or practice, and which has as its sharehold- 
ers only those individuals permitted by G.S. 55B-6 of this Chapter to 
be shareholders and which designates itself as may be required by 
this statute, and which is organized under the provisions of this 
Chapter and of Chapter 55, the North Carolina Business Corporation 
Act. 

(6) The term “professional service” means any type of personal or profes- 
sional service of the public which requires as a condition precedent to 
the rendering of such service the obtaining of a license from a 
licensing board as herein defined, and pursuant to the following 
provisions of the General Statutes: Chapter 83A, “Architects”; Chap- 
ter 84, “Attorneys-at-Law”; Chapter 93, “Public Accountants”; and 
Article 1, “Practice of Medicine,” Article 2, “Dentistry,” Article 6, 
“Optometry,” Article 7, “Osteopathy,” Article 8, “Chiropractic,” Article 
9A, “Nursing Practice Act,” with regard to registered nurses, Article 
11, “Veterinarians,” Article 12A, “Podiatrists,” Article 18A, “Practicing 
Psychologists,” Article 18D, “Occupational Therapy,” and Article 24, 
“Licensed Professional Counselors,” of Chapter 90; Chapter 89C, 
“Engineering and Land Surveying”; Chapter 89A, “Landscape Archi- 
tects”; Chapter 90B, “Social Worker Certification and Licensure Act” 
with regard to Certified [Licensed] Clinical Social Workers as defined 
by G.S. 90B-3; Chapter 89E, “Geologists”; Chapter 89B, “Foresters”; 
and Chapter 89F, “North Carolina Soil Scientist Licensing Act.” (1969, 
Cello ise tow c, L96..s,01; 1977, c. 53:c. Sb. s. 11979) cz460; 1984 
(Reg. Sess.,, 1990), c.,1024,-s, 3;.1991,.¢) 205,,.s).1; 1995.0. 382822: 
1997-421, s. 2; 2000-115, s. 4; 2001-487, s. 40(d).) 


Editor’s Note. — Session Laws 1999-313, s. 
1, changed the term “Certified Clinical Social 
Worker” to “Licensed Clinical Social Worker.” 
The term was changed without engrossing by 
Session Laws 2001-487, s. 40(d) in subdivision 
(6). 

Effect of Amendments. — Session Laws 
2000-115, s. 4, effective July 14, 2000, substi- 


tuted “Chapter 89B, ‘Foresters’; and Chapter 
89F, ‘North Carolina Soil Scientist Licensing 
Act’.” for “and Chapter 89B, ‘Foresters’.” in 
subdivision (6). 

Session Laws 2001-487, s. 40(d), effective 
December 16, 2001, substituted “Social Worker 
Certification and Licensure Act” for “Social 
Worker Certification Act” in subdivision (6). 


OPINIONS OF ATTORNEY GENERAL 


North Carolina Licensing Board Must 
License Foreign Professional. — See opin- 
ion of Attorney General to Mr. Joseph G. 


Maddrey, Corporation Attorney, Office of Secre- 
tary of State, 40 N.C.A.G. 46 (1970). 


§ 55B-3. North Carolina Business Corporation Act appli- 
cable; other applicable law. 


(a) Chapter 55 of the General Statutes, the North Carolina Business 
Corporation Act, applies to professional corporations, including their organi- 
zation, and professional corporations shall enjoy the powers and privileges and 
shall be subject to the duties, restrictions and liabilities of other corporations, 
except insofar as the same may be limited or enlarged by this Chapter. If any 
provision of this Chapter conflicts with the provisions of Chapter 55 of the 
General Statutes, the North Carolina Business Corporation Act, the provisions 
of this Chapter shall prevail. 

(b) A document required or permitted by this Chapter to be filed by the 
Secretary of State shall be filed under Chapter 55D of the General Statutes, 
Filings, Names, and Registered Agents for Corporations, Nonprofit Corpora- 
tions, Limited Liability Companies, Limited Partnerships, and Limited Part- 
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S55B-4 


CH. 55B. PROFESSIONAL CORPORATION ACT 


S55B-4 


nerships. (1969, c. 718, s. 3; 1989 (Reg. Sess., 1990), c. 1024, s. 3; 2001-358, s. 
11; 2001-387, ss. 173, 175(a); 2001-413, s. 6.) 


Editor’s Note. — Session Laws 2001-358, s. 
53, provided that the act, which amended this 
section, was effective October 1, 2001, and 
applicable to documents submitted for filing on 
or after that date. Section 173 of Session Laws 
2001-387 changed the effective date of Session 
Laws 2001-358 from October 1, 2001, to Janu- 
ary 1, 2002. Section 6 of Session Laws 2001- 
413, effective September 14, 2001, added a 
sentence to s. 175(a) of Session Laws 2001-387, 
making s. 173 of that act effective when it 
became law (August 26, 2001). As a result of 
these changes, the amendment by Session 
Laws 2001-358 is effective January 1, 2002, 
and applicable to documents submitted for fil- 
ing on or after that date. 


Effect of Amendments. — Session Laws 
2001-358, s. 11, effective January 1, 2002, and 
applicable to documents submitted for filing on 
or after that date, added “other applicable law” 
in the section catchline; inserted the subsection 
(a) designation, and in subsection (a) inserted 
“Chapter 55 of the General Statutes” in the first 
and second sentences, and substituted “applies 
to” for “shall be applicable to such” in the first 
sentence; and added subsection (b). 

Legal Periodicals. — For note discussing 
the lability of members of a professional corpo- 
ration, in light of Nelson v. Patrick, 73 N.C. 
App. 1, 326 S.E.2d 45 (1985), see 64 N.C.L. Rev. 
1216 (1986). 


CASE NOTES 


Cited in Buchele v. Pinehurst Surgical 
Clinic, 80 N.C. App. 256, 341 S.E.2d 772 (1986). 


§ 55B-4. Formation of corporation. 


A professional corporation under this Chapter may be formed pursuant to 
the provisions of Chapter 55, the North Carolina Business Corporation Act, 


with the following limitations: 


(1) At least one incorporator shall be a “licensee” as hereinabove defined 


in G.S. 55B-2(2). 


(2) All of the shares of stock of the corporation shall be owned and held by 
a licensee, or licensees, as hereinabove defined in G.S. 55B-2(2), 
except as otherwise permitted in G.S. 55B-6. 

(3) At least one director and one officer shall be a “licensee” as 
hereinabove defined in G.S. 55B-2(2). 

(4) The articles of incorporation, in addition to the requirements of 
Chapter 55, shall designate the personal services to be rendered by 
the professional corporation and shall be accompanied by a certifica- 
tion by the appropriate licensing board that the ownership of the 
shares of stock is in compliance with the requirements of G.S. 
55B-4(2) and G.S. 55B-6. (1969, c. 718, s. 4; 1977, c. 855, s. 1; 1989 
(Reg. Sess., 1990), c. 1024, s. 3; 1991, c. 205, s. 2; 1995, c. 351, s. 15.) 


Legal Periodicals. — For comment on tax 
and corporate aspects of professional incorpo- 


ration in North Carolina, see 48 N.C.L. Rev. 
573 (1970). 


CASE NOTES 


Stated in Harris v. Maready, 64 N.C. App. 1, 
306 S.E.2d 799 (1983). 


Cited in In re Wake Kidney Clinic, 85 N.C. 


App. 639, 355 S.E.2d 788 (1987). 


OPINIONS OF ATTORNEY GENERAL 


North Carolina Licensing Board Must 
License Foreign Professional. — See opin- 
ion of Attorney General to Mr. Joseph G. 


Maddrey, Corporation Attorney, Office of Secre- 


tary of State, 40 N.C.A.G. 46 (1970). 
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§ 55B-5. Corporate name. 


The corporate name used by professional corporations under this Chapter, 
except as limited by the licensing acts of the respective professions, shall be 
governed by the provisions of Chapter 55D, provided that professional corpo- 
rations may use the words “Professional Association, P.A.,” “Professional 
Corporation,” or “P.C.” in lieu of the corporate designations specified in Chapter 
55D, and provided further that licensing boards by regulations may make 
further corporate name requirements or limitations for the respective profes- 
sions, but such regulations may not prohibit the continued use of any corporate 
name duly adopted in conformity with the General Statutes and with the 
pertinent licensing board regulations in effect at the date of such adoption. 
(1969, c. 718, s. 5; 1983, c. 22; 1989 (Reg. Sess., 1990), c. 1024, s. 3; 2001-358, 


s, 25; 2001-387, ss.:173) 175(a); 2001-413, s: 6.) 


Editor’s Note. — Session Laws 2001-358, s. 
538, provided that the act, which amended this 
section, was effective October 1, 2001, and 
applicable to documents submitted for filing on 
or after that date. Section 173 of Session Laws 
2001-387 changed the effective date of Session 
Laws 2001-358 from October 1, 2001, to Janu- 
ary 1, 2002. Section 6 of Session Laws 2001- 
415, effective September 14, 2001, added a 
sentence to s. 175(a) of Session Laws 2001-387, 
making s. 173 of that act effective when it 
became law (August 26, 2001). As a result of 


these changes, the amendment by Session 
Laws 2001-358 is effective January 1, 2002, 
and applicable to documents submitted for fil- 
ing on or after that date. 

Effect of Amendments. — Session Laws 
2001-358, s. 25, effective January 1, 2002, and 
applicable to documents submitted for filing on 
or after that date, substituted “provisions of 
Chapter 55D” for “provisions of Chapter 55, the 
North Carolina Business Corporation Act”, and 
substituted “specified in Chapter 55D” for 
“specified in Chapter 55.” 


CASE NOTES 


Stated in Harris v. Maready, 64 N.C. App. 1, 
306 S.E.2d 799 (1983). 


§ 55B-6. Capital stock. 


(a) Except as provided in subsection (b), a professional corporation may 
issue shares of its capital stock only to a licensee as defined in G.S. 55B-2, and 
a shareholder may voluntarily transfer such shares of stock issued to him only 
to another such licensee. No share or shares of any stock of such corporation 
shall be transferred upon the books of the corporation unless the corporation 
has received a certification of the appropriate licensing board that the 
transferee of such shares is a licensee. Provided, it shall be lawful in the case 
of professional corporations rendering services as defined in Chapters 83A, 
89A, 89C, 89E, and 89F, for non-licensed employees of such corporation to own 
not more than one-third of the total issued and outstanding shares of such 
corporation. Provided further, subject to any additional conditions that the 
appropriate licensing board may by rule or order impose in the public interest, 
it shall be lawful for individuals who are not licensees but who perform 
professional services on behalf of a professional corporation in another juris- 
diction in which the corporation maintains an office, and who are duly licensed 
to perform professional services under the laws of the other jurisdiction, to be 
shareholders of the corporation so long as there is at least one shareholder who 
is a licensee as defined in G.S. 55B-2, and the corporation renders its 
professional services in the State only through those shareholders that are 
licensed in North Carolina. Upon the transfer of any shares of such corporation 
to a non-licensed employee of such corporation, the corporation shall inform 
the appropriate licensing board of the name and address of the transferee and 
the number of shares issued to such nonprofessional transferee. Any share of 


4 


§55B-7 CH. 55B. PROFESSIONAL CORPORATION ACT §55B-7 


_ stock of such corporation issued or transferred in violation of this section shall 
be null and void. No shareholder of a professional corporation shall enter into 
a voting trust agreement or any other type of agreement vesting in another 
person the authority to exercise the voting power of any or all of his stock. 

(al) Any person may own up to forty-nine percent of the stock of a 
professional corporation rendering services under Chapter 93 of the General 
Statutes as long as: 

(1) Licensees continue to own and control voting stock that represents at 
least fifty-one percent (51%) the votes entitled to be cast in the 
election of directors of the professional corporation; and 

(2) All licensees who perform professional services on behalf of the 
corporation comply with Chapter 93 of the General Statutes and the 
rules adopted thereunder. 

(b) A professional corporation formed pursuant to this Chapter may issue 
one hundred percent (100%) of its capital stock to another professional 
corporation in order for that corporation (the distributing corporation) to 
distribute in accordance with section 355 of the Internal Revenue Code of 1986, 
as amended (or any succeeding section), the stock of the controlled corporation 
to one or more shareholders of the distributing corporation authorized under 
this section to hold the shares. The distributing corporation shall distribute 
the stock of the controlled corporation within 30 days after the stock is issued 
to the distributing corporation. A share of stock of the controlled corporation 
that is not transferred in accordance with this subsection within 30 days after 
the share was issued to the distributing corporation is void. (1969, c. 718, s. 6; 
toh (a6. So08i1:,1989..c4258; 1991).c,.1.79,.s. 1:-¢.5205,,8. 3; 1995;c. 351, 5:16; 
1999-440, s. 1; 2000-115, s. 5.) 


Effect of Amendments. — Session Laws 
2000-115, s. 5, effective July 14, 2000, substi- 


tuted “89K, and 89F” for “and 89E” in subsec- 
tion (a). 


OPINIONS OF ATTORNEY GENERAL 


An architectural professional corpora- 
tion may establish an employee stock 
ownership plan (ESOP) wherein up to one 
third of the outstanding shares of the profes- 
sional corporation are held in trust, by a trustee 


for the benefit of nonlicensed employees of the 
corporation. See opinion of Attorney General to 
Mr. Julian Mann, III, Attorney for the North 
Carolina Board of Architecture, 56 N.C.A.G. 43 
(1986). 


who is a licensed employee of the corporation, 


§ 55B-7. Death or disqualification of a stockholder or em- 
ployee. 


(a) If any officer, shareholder, agent or employee of a corporation organized 
under this Chapter who is a licensee becomes legally disqualified to render 
professional services within this State, he shall sever all employment with, 
and financial interest in, such corporation forthwith. A corporation’s failure to 
comply with this provision shall constitute grounds for the forfeiture of its 
certificate of incorporation and its dissolution. When a corporation’s failure to 
comply with this provision is brought to the attention of the Secretary of State, 
the Secretary of State shall forthwith certify that fact to the Attorney General 
for appropriate action to dissolve the corporation. 

(b) A professional corporation shall report to the appropriate licensing board 
the death of any of its shareholders within 30 days thereafter. Within one year 
of the date of such death, all of the shares owned by such deceased shareholder 
shall be transferred to and acquired by the professional corporation or persons 
qualified to own such shares. In the absence of an agreement which determines 
the equitable value of the shares, then the price for such shares shall be the 
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fair market value of the stock, but not less than the book value as of the end 
of the month immediately preceding the death or disqualification. Notwith- 
standing any other provisions of this Chapter, the shares of stock owned by 
such deceased shareholder may be owned and held by the person or persons 
who may be legally entitled to receive such shares for a period of one year after 
the death of such deceased shareholder, or in the case of the death of the owner 
of all the shares of such corporation, for such period of time as may be 
necessary to liquidate the corporation. (1969, c. 718, s. 7.) 


§ 55B-8. Rendition of professional services. 


A professional service corporation may render professional services only 
through its officers, employees and agents who are duly licensed to render such 
professional services; provided, however, this provision shall not be interpreted 
to include in the term “employee,” as used herein, clerks, secretaries, book- 
keepers, technicians and other assistants who are not considered by law to be 
rendering professional services to the public. (1969, c. 718, s. 8.) 


§ 55B-9. Professional relationship and liability. 


(a) Relationship. — Nothing in this Chapter shall be interpreted to abolish, 
modify, restrict, limit or alter the law in this State applicable to the profes- 
sional relationship and liabilities between the licensee furnishing the profes- 
sional services and the person receiving such professional service, or the 
standards of professional conduct applicable to the rendering therein of such 
services. 

(b) Liability. — A shareholder, a director, or an officer of a professional 
corporation is not individually liable, directly or indirectly, including by 
indemnification, contribution, assessment, or otherwise, for the debts, obliga- 
tions, and liabilities of, or chargeable to, the professional corporation that arise 
from errors, omissions, negligence, malpractice, incompetence, or malfeasance 
committed by another shareholder, director, or officer or by a representative of 
the professional corporation; provided, however, nothing in this Chapter shall 
affect the liability of a shareholder, director, or officer of a professional 
corporation for his or her own errors, omissions, negligence, malpractice, 
incompetence, or malfeasance committed in the rendering of professional 
services. (1969, c. 718, s. 9; 1998, c. 354, s. 2; 1999-362, s. 2; 2000-140, s. 101(f.) 


Effect of Amendments. — Session Laws Legal Periodicals. — For note discussing 
2000-140, s. 101(f), effective July 21, 2000, the liability of members of a professional corpo- 
deleted the former last sentence in subsection ration, in light of Nelson v. Patrick, 73 N.C. 
(b) regarding the joint and several liability ofa App. 1, 326 S.E.2d 45 (1985), see 64 N.C.L. Rev. 
shareholder, a director, or an officer of a profes- 1216 (1986). 
sional corporation. 


CASE NOTES 


Liability of Professional Corporations. Zimmerman v. Hogg, 22 N.C. App. 544, 207 
— A professional corporation is liable to the S.E.2d 267, rev’d on other grounds, 286 N.C. 24, 
same extent as if it were a partnership. 209 S.E.2d 795 (1974). 


§$55B-10 CH. 55B. PROFESSIONAL CORPORATION ACT §55B-13 


§ 55B-10. Registration with licensing board. 


No professional corporation shall open, operate, or maintain an establish- 
ment for any of the purposes set forth in this Chapter without first having 
obtained a certificate of registration from the licensing board or boards. 
Applications for such registration shall be made to the licensing board or 
boards in writing and shall contain the name and address of the corporation 
and such other information as may be required by the licensing board or 
boards. If the board finds that no disciplinary action is pending before the 
board against any of the licensed incorporators, officers, directors, sharehold- 
ers or employees of such corporation, and if it appears that such corporation 
will be conducted in compliance with the law and the regulations of the board, 
the board shall issue, upon the payment of a registration fee, not to exceed fifty 
dollars ($50.00), a certificate of registration which shall remain effective until 
January 1 following the date of such registration or until such other expiration 
or renewal date as may be established by law or by the regulations of the 
licensing board. (1969, c. 718, s. 10.) 


§ 55B-11. Renewal of certificate of registration. 


Upon written application of the holder, accompanied by a fee not to exceed 
the sum of twenty-five dollars ($25.00), the licensing board shall renew the 
certificate of registration of a professional corporation as required by law or the 
regulations of the licensing board if the board finds that the corporation has 
complied with its regulations and the provisions of this section. If the 
corporation does not apply for renewal of its certificate of registration within 30 
days after the date of the expiration of such certificate, the certificate of 
registration shall be automatically suspended and may be reinstated within 
the calendar year upon the payment of the required renewal fee plus a penalty 
of ten dollars ($10.00), if such corporation is then otherwise qualified and 
entitled to a renewal of its certificate of registration. (1969, c. 718, s. 11.) 


§ 55B-12. Application of regulations of licensing boards. 


A professional corporation shall be subject to the applicable rules and 
regulations adopted by, and all the disciplinary powers of, the licensing board 
as herein defined. Nothing in this Chapter shall impair the disciplinary powers 
of any licensing board applicable to a licensee as herein defined. No profes- 
sional corporation may do any act which its shareholders as licensees are 
prohibited from doing. (1969, c. 718, s. 12.) 


§ 55B-13. Suspension or revocation of certificate of regis- 
tration. 


A licensing board may suspend or revoke a certificate of registration issued 
by it to a domestic or foreign professional corporation for any of the following 
reasons: 

(1) Upon the failure of such corporation to promptly remove or discharge 
an officer, director, shareholder or employee who becomes disqualified 
by reason of the revocation or suspension of his license to practice; or 

(2) Upon a finding by the licensing board that the professional corporation 
has failed to comply with the provisions of this Chapter or the 
regulations of the licensing board. 

Upon the suspension or revocation of a certificate of registration issued to a 
professional corporation, such corporation shall cease forthwith to render 
professional services, and the Secretary of State shall be notified to the end 
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that the corporation may be removed from active status and remain as such 
until reinstatement. (1969, c. 718, s. 18; 1995, c. 351, s. 17.) 


§ 55B-14. Types of professional services. 


(a) A professional corporation shall render only one specific type profes- 
sional service, and such services as may be ancillary thereto, and shall not 
engage in any other business or profession; provided, however, such corpora- 
tion may own real and personal property necessary or appropriate for render- 
ing the type of professional services it was organized to render and it may 
invest:in real estate, mortgages, stocks, bonds, and any other type of invest- 
ments. 

_(b) Notwithstanding subsection (a) of this section, in the case of architec- 
tural, landscape architectural, engineering or land surveying, geological, and 
soil science services, as defined in Chapters 83A, 89A, 89C, 89E, and 89F 
respectively, one corporation may be authorized to provide such of these 
services where such corporation, and at least one corporate officer who is a 
stockholder thereof, is duly licensed by the licensing board of each such 
profession. 

(c) A professional corporation may also be formed by and between or among: 

(1) Alicensed psychologist and a physician practicing psychiatry to render 
psychotherapeutic and related services. 

(2) Any combination of a registered nurse, nurse practitioner, certified 
clinical specialist in psychiatric and mental health nursing, certified 
nurse midwife, and certified nurse anesthetist, to render nursing and 
related services that the respective stockholders are licensed, certi- 
fied, or otherwise approved to provide. 

(3) A physician and a physician assistant who is licensed, registered, or 
otherwise certified under Chapter 90 of the General Statutes to 
render medical and related services. 

(4) A physician, or a licensed psychologist, or both, and a certified clinical 
specialist in psychiatric and mental health nursing, a licensed clinical 
social worker, a licensed professional counselor, or each of them, to 
render psychotherapeutic and related services that the respective 
stockholders are licensed, certified, or otherwise approved to provide. 

(5) A physician and any combination of a nurse practitioner, certified 
clinical specialist in psychiatric and mental health nursing, or certi- 
fied nurse midwife, registered or otherwise certified under Chapter 90 
of the General Statutes, to render medical and related services that 
the respective stockholders are licensed, certified, or otherwise ap- 
proved to provide. 

(6) Aphysician practicing anesthesiology and a certified nurse anesthetist 
to render anesthesia and related medical services that the respective 
stockholders are licensed, certified, or otherwise approved to provide. 

(7) A physician and an audiologist who is licensed under Article 22 of 
Chapter 90 of the General Statutes to render audiological and related 
medical services that the respective stockholders are licensed, certi- 
fied, or otherwise approved to provide. 

(8) A physician practicing ophthalmology and an optometrist who is 
licensed under Article 6 of Chapter 90 of the General Statutes to 
render either or both of ophthalmic services and optometric and 
related services that the respective stockholders are licensed, certi- 
fied, or otherwise approved to provide. (1969, c. W8ysin1l4eWwowd, c. 196, 
s. 2; 1973, c. 1446, s. 9; 1985, c. 251; 1991, c. 205, s. 4: 1995, '¢..382, s. 
1, 1997-421, s. 1; 1997-500, s. 1; 1999-136, s. 1; 2000-115, s. 6; 
2001-487, s. 40(e).) 
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Effect of Amendments. — Session Laws Session Laws 2001-487, s. 40(e), effective 
2000-115, s. 6, effective July 14, 2000, in sub- December 16, 2001, substituted “licensed clini- 
section (b), substituted “surveying, geological, cal social worker” for “certified clinical social 
and soil science services” for “surveying and worker” in subdivision (c)(4). 
geological services” and substituted “89E, and 
89F” for “and 89E.” 


§ 55B-15. Applicability of Chapter. 


(a) This Chapter shall not apply to the following: 

(1) A corporation which prior to June 5, 1969, was permitted by law to 
render professional services or the corporate successor of that corpo- 
ration by merger or otherwise by operation of law, provided there is no 
substantial change in the direct or indirect beneficial ownership of the 
shares of that corporation as the result of the merger or other 
transaction. For purposes of this subdivision, a change of twenty 
percent (20%) or less shall not be considered substantial. 

(2) A corporation authorized in this State to render primary services 
governed by Articles 1, 2, 4, or 5 of Chapter 87 of the General Statutes, 
if the corporation renders services as defined in Chapter 89C of the 
General Statutes, that are reasonably necessary and connected with 
the primary services performed by individuals regularly employed in 
the ordinary course of business by the corporation. The professional 
services may not be offered, performed, or rendered independently 
from the primary services rendered by the corporation. This subdivi- 
sion does not restrict, limit, or modify the requirement that profes- 
sional services must be provided by individuals regularly employed in 
the ordinary course of business by the corporation and duly licensed to 
render these professional services in this State. Nothing in this 
subdivision shall be interpreted to abolish, modify, restrict, limit, or 
alter the law in this State applicable to the professional relationship 
and liabilities between licensees furnishing the professional service 
and the person receiving the professional service, or the standards of 
professional conduct applicable to the rendering of the professional 
service. 

(b) A corporation or its successor exempt under subsection (a) of this section 
may be brought within the provisions of this Chapter by the filing of an 
amendment to its articies of incorporation declaring that its shareholders have 
elected to bring the corporation within the provisions of this Chapter and to 
make the same conform to all of the provisions of this Chapter. (1969, c. 718, 
s. 15; 1991, c. 645, s. 20; 1997-244, s. 1.) 


§ 55B-16. Foreign professional corporations. 


(a) A foreign professional corporation may apply for a certificate of authority 
to transact business in this State pursuant to the provisions of this Chapter 
and Chapter 55 of the General Statutes provided that: 

(1) The corporation obtains a certificate of registration from the appropri- 
ate licensing board or boards in this State; 

(2) With respect to each professional service practiced through the corpo- 
ration in this State, at least one director and one officer shall be a 
licensee of the licensing board which regulates the profession in this 
State; 

(3) Each officer, employee, and agent of the corporation who will provide 
professional services to persons in this State shall be a licensee of the 
appropriate licensing board in this State; 
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(4) The corporation shall be subject to the applicable rules and regula- 
tions adopted by, and all the disciplinary powers of, the appropriate 
licensing board or boards in this State; 

(5) The corporation’s activities in this State shall be limited as provided 
by G.S. 55B-14; and 

(6) The application for certificate of authority, in addition to the require- 
ments of G.S. 55-15-03, shall set forth the personal services to be 
rendered by the foreign professional corporation and the individual or 
individuals who will satisfy the requirements of G.S. 55B-16(a)(2) and 
shall be accompanied by a certification by the appropriate licensing 
board that each individual is a “licensee” as defined in ©.S. 55B-2(2) 
and by additional certifications as may be required to establish that 
the corporation is a “foreign professional corporation” as defined in 
G.S. 55B-16(b). 

(b) For purposes of this section, “foreign professional corporation” means a 
corporation for profit that: 

(1) Is incorporated under a law other than the law of this State; 

(2) Is incorporated for the purpose of rendering professional services of 
the type that if rendered in this State would require the obtaining of 
a license from a licensing board pursuant to the statutory provisions 
referred to in G.S. 55B-2(6); and 

(3) Has as its shareholders only individuals who: 

a. Qualify to hold shares of a corporation organized under this 
Chapter; 

b. Are licensed to provide professional services as defined in G.S. 
55B-2(6) in a state in which the corporation is incorporated or is 
authorized to transact business, provided that such professional 
services are the same as the professional service rendered by the 
corporation; 

c. Are nonlicensed employees of a corporation rendering services of 
the type defined in Chapters 83A, 89A, 89C, and 89E of the 
General Statutes, provided that all such nonlicensed employees 
own no more than one-third of the total issued and outstanding 
shares of such corporation in the aggregate; or 

d. With respect to a professional corporation rendering services under 
Chapter 93 of the General Statutes, are persons who own not 
more than forty-nine percent (49%) of the stock in the profes- 
sional corporation as long as: 

1. Individuals who meet the requirements of sub-subdivision a. 
or b. of this subdivision own and control voting stock that 
represents at least fifty-one percent (51%) of the votes enti- 
tled to be cast in the election of directors of the professional 
corporation; and 

2. All licensees who perform professional services on behalf of the 
corporation in this State comply with Chapter 93 of the 
General Statutes and the rules adopted thereunder. 

_ (b1) With respect to a professional corporation rendering services as defined 
in Chapters 83A, 89A, 89C, and 89E of the General Statutes, an employee 
retirement plan qualified under section 401 of the Internal Revenue Code of 
1986, as amended (or any successor section), is deemed for purposes of this 
section to be an individual licensee if at least one trustee of the plan is a 
licensee and all other trustees are licensees or are individuals who are licensed 
under the laws of a state in which the corporation maintains an office to 
perform at least one of the professional services, as defined in Chapter 83A, 
894A, 89C, or 89K of the General Statutes, rendered by the corporation. 

(c) A foreign professional corporation with a valid certificate of authority has 
the same but no greater rights and privileges as, and is subject to the same 
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duties, restrictions, penalties, and liabilities now or later imposed on, a 
domestic professional corporation of like character, except that the provisions 
of G.S. 55B-6 and G.S. 55B-7 do not apply. (1995, c. 351, s. 18; 1997-485, s. 23; 
1999-440, s. 2.) 


Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 389. 
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Chapter 55C. 
Foreign Trade Zones. 


Sec. Sec. 
55C-1. Public corporations authorized to apply ply for privilege of establishing a 
for privilege of establishing a for- foreign trade zone. 
eign trade zone. 55C-4. Public or private corporation establish- 
55C-2. “Public corporation” defined. ing foreign trade zone to be gov- 
55C-3. Private corporations authorized to ap- erned by federal law. 


§ 55C-1. Public corporations authorized to apply for priv- 
ilege of establishing a foreign trade zone. 


Any public corporation of the State of North Carolina, as that term is 
hereinafter defined is hereby authorized to make application for the privilege 
of establishing, operating and maintaining a foreign trade zone in accordance 
with an act of Congress approved June 18, 1934, entitled, “An Act to Provide 
for the Establishment, Operation and Maintenance of Foreign Trade Zones in 
Ports of Entry of the United States,” to expedite and encourage foreign 
commerce, and for other purposes. (1975, 2nd Sess., c. 983, s. 132.) 


Legal Periodicals. — For survey of 1977 
law on taxation, see 56 N.C.L. Rev. 1128 (1978). 


§ 55C-2. “Public corporation” defined. 


The term “public corporation” for the purposes of this Chapter, means the 
State of North Carolina or any political subdivision thereof, or any public 
agency of this State or any political subdivision thereof, or any public board, 
bureau, commission or authority created by the General Assembly. (1975, 2nd 
Sess., c. 983, s. 132.) 


§ 55C-3. Private corporations authorized to apply for 
privilege of establishing a foreign trade zone. 


Any private corporation hereafter organized under the laws of this State for 
the specific purpose of establishing, operating and maintaining a foreign trade 
zone in accordance with the act of Congress referred to in G.S. 55C-1 is 
likewise authorized to make application for the privilege of establishing, 
operating and maintaining a foreign trade zone in accordance with the said act 
of Congress. (1975, 2nd Sess., c. 983, s. 132.) 


§ 55C-4. Public or private corporation establishing for- 
eign trade zone to be governed by federal law. 


Any public or private corporation authorized by this Chapter to make 
application for the privilege of establishing, operating, and maintaining said 
foreign trade zone, whose application is granted pursuant to the terms of the 
aforementioned act of Congress is hereby authorized to establish such foreign 
trade zone and to operate and maintain the same subject to the conditions and 
restrictions of the said act of Congress and any amendments thereto, and 
under such rules and regulations and for the period of time that may be 
prescribed by the board established by said act of Congress to carry out the 
provisions of such act. (1975, 2nd Sess., c. 983, s. 132; 1977, c. 782, s. 1.) 
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Chapter 55D. 


Filings, Names, and Registered Agents for Corporations, 
Nonprofit Corporations, and Partnerships. 


Article 1. 


General Provisions. 


Sec. 

55D-1. Applicable definitions. 
55D-2 through 55D-4. [Reserved.] 
55D-5. Rule-making authority. 
55D-6 through 55D-9. [Reserved.] 


Article 2 


Submission of Documents to the 
Secretary of State for Filing. 


55D-10. 
55D-11. 
55D-12. 
55D-13. 
55D-14. 
55D-15. 
55D-16. 


Filing requirements. 

Expedited filings. 

Advisory review of documents. 

Effective time and date of document. 

Correcting filed document. 

Filing duty of Secretary of State. 

Appeal from Secretary of State’s re- 
fusal to file document. 

Evidentiary effect of copy of filed doc- 
ument. 

Penalty for signing false document. 

[Reserved.] 


55D-17. 


55D-18. 
55D-19. 


Editor’s Note. — Session Laws 2001-358, s. 
52, effective January 1, 2002, and applicable to 
documents submitted for filing on or after that 
date, authorizes the Revisor of Statutes to 
transfer, as historical annotations, the Official 
Comments and the North Carolina Comments 


Article 3. 
Names. 


Sec. 
55D-20. 
55D-21. 


Name requirements. 

Entity names on the records of the 
Secretary of State; availability. 

Names of foreign entities. 

Reserved name. 

Registered name. 

Reserved and registered names; pow- 
ers of the Secretary of State. 

55D-26. Real property records. 

55D-27 through 55D-29. [Reserved.] 


Article 4. 
Registered Office and Registered Agent. 


55D-22. 
55D-23. 
55D-24. 
55D-25. 


55D-30. Registered office and registered agent 
required. 

55D-31. Change of registered office or regis- 
tered agent. 

55D-32. Resignation of registered agent. 

55D-33. Service on entities. 


to those portions of Chapter 55 of the General 
Statutes that are recodified by this act to the 
corresponding locations in Chapter 55D of the 
General Statutes, as the Revisor deems appro- 
priate. 


ARTICLE 1. 


General Provisions. 


§ 55D-1. Applicable definitions. 


The following definitions apply in this Chapter: 
(1) “Corporation” or “domestic corporation” is defined in G.S. 55-1-40(4). 
(2) “Deliver” is defined in G.S. 55-1-40(5). 
(3) “Entity” is defined in G.S. 55-1-40(9). 
(4) “Foreign corporation” is defined in G.S. 55-1-40(10). 
(5) “Foreign limited liability company” is defined in G.S. 57C-1-038(8). 
(5a) “Foreign limited liability limited partnership” is defined in G.S. 


59-102(4c). 


(6) “Foreign limited liability partnership” is defined in G.S. 59-32(4g). 
(7) “Foreign limited partnership” is defined in G.S. 59-102(5). 
(8) “Foreign nonprofit corporation” means a foreign corporation as defined 


in G.S. 55A-1-40(11). 


(9) “Individual” is defined in G.S. 55-1-40(13). 
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(10) “Limited liability company” or “domestic limited lability company” is 
defined in G.S. 57C-1-03(11). 


(11) “Limited liability limited partnership” is defined in G.S. 59-102(6a). 
(12) “Limited liability partnership” or “registered limited lability part- 


nership” means a registered limited liability partnership as defined in 


G.S. 59-32(7). 


(13) “Limited partnership” or “domestic limited partnership” is defined in 


G.S. 59-102(8). 


(14) “Nonprofit corporation” or “domestic nonprofit corporation” means a 
corporation as defined in G.S. 55A-1-40(5). 

(15) “Person” is defined in G.S. 55-1-40(16). (2001-358, s. 1; 2001-387, ss. 
161, 173, 175(a); 2001-413, s. 6.) 


Editor’s Note. — Session Laws 2001-358, s. 
53, provided that the act, which enacted this 
article, was effective October 1, 2001, and ap- 
plicable to documents submitted for filing on or 
after that date. Section 173 of Session Laws 
2001-387 changed the effective date of Session 
Laws 2001-358 from October 1, 2001, to Janu- 
ary 1, 2002. Section 6 of Session Laws 2001- 
413, effective September 14, 2001, added a 
sentence to s. 175(a) of Session Laws 2001-387, 
making s. 173 of that act effective when it 
became law (August 26, 2001). As a result of 
these changes, the enactment of this article by 
Session Laws 2001-358 is effective January 1, 
2002, and applicable to documents submitted 
for filing on or after that date. 

Session Laws 2001-387, s. 154(b), provides 
that nothing in this act shall supersede the 
provisions of Article 10 or 65 of Chapter 58 of 
the General Statutes, and this act does not 


create an alternate means for an entity gov- 
erned by Article 65 of Chapter 58 of the General 
Statutes to convert to a different business form. 

Effect of Amendments. — Session Laws 
2001-358, s. 12, inserted “and Names” in the 
chapter heading and Session Laws 2001-358, s. 
42, as amended by s. 12, substituted “Filings, 
Names, and Registered Agents” for “Filings and 
Names.” 

Session Laws 2001-387, effective January 1, 
2002, deleted “Limited Liability Companies, 
Limited partnerships, and Limited Liability” 
following “Nonprofit Corporations” in the chap- 
ter heading; inserted subdivision (5a); substi- 
tuted “G.S. 59-32(4g)” for “G.S. 59-32(4a)” in 
subdivision (6); and inserted present subdivi- 
sion (11) and redesignated former subdivisions 
(11) through (14) as present subdivisions (12) 
through (15). 


§§ 55D-2 through 55D-4: Reserved for future codification purposes. 


§ 55D-5. Rule-making authority. 


The Secretary of State may adopt rules to implement the Secretary of State’s 
responsibilities under this Chapter. (2001-358, s. 1; 2001-387, s. 173; 2001-413, 


s. 6.) 


8§ 55D-6 through 55D-9: Reserved for future codification purposes. 


ARTICLE 2. 
Submission of Documents to the Secretary of State for Filing. 


§ 55D-10. Filing requirements. 


(a) To be entitled to filing by the Secretary of State under Chapter 55, 55A, 
55B, 57C, or 59 of the General Statutes, a document must satisfy the 
requirements of this section, and of any other section of the General Statutes 
that adds to or varies these requirements. 

(b) The document must meet all of the following requirements: 

(1) The document must be one that is required or permitted by Chapter 
55, 55A, 55B, 57C, or 59 of the General Statutes to be filed in the office 


of the Secretary of State. 
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(2) The document must contain the information required by Chapter 55, 


55A, 55B, 57C, or 59 of the General Statutes for that document. It may 
contain other information as well. 


(3) The document must be typewritten, printed, or in an electronic form 


acceptable to the Secretary of State. 


(4) The document must be in the English language. A name need not be in 


English if written in English letters or Arabic or Roman numerals, 
and the certificate of existence required of foreign corporations, 
foreign nonprofit corporations, foreign limited lability companies, 
and foreign limited lability partnerships need not be in English if 
accompanied by a reasonably authenticated English translation. 


(5) A document submitted by an entity must be executed by a person 


authorized to execute documents (i) under G.S. 55-1-20 if the entity is 
a domestic or foreign corporation, (11) under G.S. 55A-1-20 if the entity 
is a domestic or foreign nonprofit corporation, (iii) under G.S. 57C- 
1-20 if the entity is a domestic or foreign limited liability company, (iv) 
under G.S. 59-204 if the entity is a domestic or foreign limited 
partnership, or (v) under G.S. 59-35.1 if the entity is any other 
partnership as defined in G.S. 59-86 whether or not formed under the 
laws of the State. 


(6) The person executing the document must sign it and state beneath or 


opposite the person’s signature, the person’s name, and the capacity in 
which the person signs. Any signature on the document may be a 
facsimile or an electronic signature in a form acceptable to the 
Secretary of State. The document may but need not contain a seal, 
attestation, acknowledgment, verification, or proof. 


(7) If the Secretary of State has prescribed a mandatory form for the 


document, the document must be in or on the prescribed form. 


(8) The document must be delivered to the office of the Secretary of State 


for filing and must be accompanied by the applicable fees. (1955, c. 
1371, s. 1; 1967, c. 138, s. 1; c. 823, s. 16; 1989, c. 265, s. 1; 1989 (Reg. 
Sess:, 1990); 'c. 1024, s. 12.1(a); 1991, c. 645, s. 15; 1999-369, s. 1.1; 
2001-358, ss. 3(a), 4; 2001-387, ss. 173, 175(a); 2001-413, s. 6.) 


FORMER OFFICIAL COMMENT TO § 55-1-20 


Editor’s Note. — The Official Comments below were formerly located under § 55-1-20 prior to 
its amendment in 2001. At the request of the Revisor of Statutes, the Official Comments have been 
transferred to this section as historical annotations pursuant to Session Laws 2001-358, s. 52. 


Section 1.20 standardizes the filing require- 
ments for all documents required or permitted 
by the Model Act to be filed with the secretary 
of state. In a few instances, other sections of the 
Act impose additional requirements which 
must also be complied with if the document in 
question is to be filed. Section 1.20 relates only 
to documents which the Model Act expressly 
requires or permits to be filed with the secre- 
tary of state; it does not authorize or direct the 
secretary of state to accept or reject for filing 
other documents relating to corporations and 
does not treat documents required or permitted 
to be filed under other statutes. 

The purposes of the filing requirements of 
chapter 1 are: (1) to simplify the filing require- 
ments by the elimination of formal or technical 
requirements that serve little purpose, (2) to 
minimize the number of pieces of paper to be 


processed by the secretary of state, and (3) to 
eliminate all possible disputes between persons 
seeking to file documents and the secretary of 
state as to the legal efficacy of documents. 

The requirements of section 1.20 may be 
summarized as follows: 


1. Form 


To be eligible for filing, a document must be 
typed or printed and in the English language 
(except to the limited extent permitted by sec- 
tion 1.20(e)). The secretary of state is not au- 


‘thorized to prescribe forms (except to the extent 
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permitted by section 1.21) and as a result may 
not reject documents on the basis of form (see 
section 1.25) if they contain the information 
called for by the specific statutory requirement 
and meet the minimal formal requirements of 
this section. 
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2. EXECUTION 


To be filed a document must simply be executed 
by a corporate officer. Section 1.21(f). No spe- 
cific corporate officer is designated as the ap- 
propriate officer to sign though the signing 
officer must designate his office or the capacity 
in which he signs the document. Among the 
officers who are expressly authorized to sign a 
document is the chairman of the board of direc- 
tors, a choice that may be appropriate if the 
corporation has a board of directors but has not 
appointed officers. If a corporation has not been 
formed or has neither officers nor a board of 
directors, an incorporator may execute the doc- 
ument. 

The requirement in earlier versions of the 
Model Act and in many state statutes that 
documents must be acknowledge or verified as 
a condition for filing has been eliminated. 
These requirements serve little purpose in con- 
nection with documents filed under corporation 
statutes. (See in this connection section 1.29, 
which makes it a criminal offense for any 
person to sign a document for filing with know!- 
edge that it contains false information.) On the 
other hand, many organizations, like lenders or 
title companies, may desire that specific docu- 
ments include acknowledgments, verifications, 
or seals; section 1.21(g) therefore provides that 
the addition of these forms of execution does 
not affect the eligibility of the document for 
filing. 


3. CONTENTS 


A document must be filed by the secretary of 
state if it contains the information required by 
the Model Act. The document may contain 
additional information or statements and their 
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presence is not ground for the secretary of state 
to reject the document for filing. These docu- 
ments must be accepted for filing even though 
the secretary of state believes that the lan- 
guage is illegal or unenforceable. In view of this 
very limited discretion granted to secretaries of 
state under this section, section 1.25(d) defines 
the secretary of state’s role as “ministerial” and 
provides that no inference or presumption 
arises from the fact that the secretary of state 
accepted a document for filing. See the Official 
Comments to sections 1.25 and 1.30. 


4. NUMBER OF COPIES 


Section 1.20() requires that a document filed 
with the secretary of state must be accompa- 
nied by “one exact or conformed copy.” The 
requirement in early versions of the Model Act 
and in many state statutes that “duplicate 
originals” (each being executed as an original 
document) be submitted has been eliminated. 
Under section 1.20(i) an “exact” copy is a repro- 
duction of the executed original document by 
photographic or xerographic process; a “con- 
formed” copy is a copy on which the existence of 
signatures is entered or noted on the copy. The 
substitution of exact or conformed copies for 
duplicate originals reflects advances in the art 
of office copying machines that permit the rou- 
tine reproduction of exact copies of executed 
documents. However, a person submitting “du- 
plicate originals” meets the requirement of this 
section since the secretary of state may treat 
the duplicate original as a “conformed copy.” 
The reasons for requiring an exact or con- 
formed copy of a filed document to accompany 
the signed original, and the processing of these 
documents by the secretary of state, are dis- 
cussed in the Official Comment to section 1.25. 


FORMER NORTH CAROLINA COMMENTARY TO § 55-1-20 


Editor’s Note. — The North Carolina Commentary below was formerly located under § 55-1-20 
prior to its amendment in 2001. At the request of the Revisor of Statutes, the Nother Carolina 
Commentary has been transferred to this section as historical annotations pursuant to Session 


Laws 2001-358, s. 52. 


This section differs from prior law in three 
minor substantive respects. First, former G.S. 
55-4(a) (2) required the signatures of two spec- 
ified officers, whereas this section requires only 
one and permits incorporators or fiduciaries to 
sign in appropriate circumstances. Second, 
former G.S. 55-4(a) (3) required verification 
except where acknowledgment was otherwise 
required, whereas the present section permits 
either verification or acknowledgment but does 
not require either. Third, former G.S. 55-4(a) 
(6) required delivery of a copy of the document 
to the register of deeds of the county in which 
the corporation’s registered office was located; 
the new statute does not. 
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Because subsection (g) does not require veri- 
fication or acknowledgment, G.S. 55-1-29 
makes it a criminal offense for any person to 
sign a document for filing with knowledge that 
it contains false information. Other leading 
states, such as Delaware, do not require the 
acknowledgment or verification of corporate 
documents for filing, apparently without any 
problems. Finally, it does not appear that third 
parties can be injured by the elimination of the 
requirement of acknowledgment or verification. 
Third parties are entitled to rely on what is on 
file in the Secretary of State’s office and are 
only charged with notice of any limitations on 
corporate powers expressly stated in the corpo- 
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_ ration’s articles of incorporation. tency. Third, subsection (i) limits the Model 

This section differs from the corresponding Act’s requirement that a document presented 
section of the Model Act in three minor re- for filing be accompanied by any franchise tax, 
spects. First, the addition of the language “un- license fee, or penalty required by this Act or 
der this Act” in subsection (a) makes it clear other law whether or not related to the filing. 
that the subsection is referring to documents The North Carolina version limits the neces- 
filed under this Act and not other filings such as __ sary payments to those required by the Act and 
UCC filings and securities law filings. Second, thus continues the former North Carolina prac- 
subsection (b) was rewritten for stylistic consis- tice. 


Editor’s Note. — Session Laws 2001-358, s. September 14, 2001, added a sentence to s. 
2, effective January 1, 2002, and applicable to 175(a) of Session Laws 2001-387, making s. 173 
documents submitted for filing on or after that — of that act effective when it became law (August 
date, added the Article 2 head and its catchline. 26, 2001). As a result of these changes, the 

Session Laws 2001-358, s. 3(b), effective Jan- amendment by Session Laws 2001-358 is effec- 
uary 1, 2002, and applicable to documents tive January 1, 2002, and applicable to docu- 
submitted for filing on or after that date, ments submitted for filing on or after that date. 
recodified 55-1-22.1, 55-1-22.2, 55-1-23, 55-1- Effect of Amendments. Session Paws 
24, 50-1-25, 55-1-26, 55-1-27, 55-1-29 as 55D- 2001-358, ss. 3(a) and 4, effective January 1, 
11, 55D-12, 55D-13, 55D-14, 59D-15, 5oD-16, 2002, and applicable to documents submitted 
55D-17, and 55D-18, respectively, in Article 20f — fo, filing on or after that date, recodified G.S. 
Chapter 55D of the General Statutes. 55-1-20(a) through (e) and (g) through (1) as this 


Session Laws 2007 Soe, 23 o3; provided that section; added the section head; and rewrote 
the act, which amended this section, was effec- fhe cecron 


tive October 1, 2001, and applicable to docu- page j y} 
ments submitted for filing on or after that date. Legal Periodicals... For. article, “Revoly- 


Section 173 of Session Laws 2001-387 changed ing Lunds: In Pie Ane U ane Gb LLG PrepcryalpD 
the effective date of Session Laws 2001-358 Pox emene., cae N.C. Cent. LJ. 256 (1980). 
from October 1, 2001, to January 1, 2002. | For Legislative Survey: Business & Bank- 
Section 6 of Session Laws 2001-413, effective mg, see 22 Campbell L. Rev. 253 (2000). 


§ 55D-11. Expedited filings. 


A person submitting a document for filing may request an expedited filing 
only at the time the document is submitted. The Secretary of State shall 
guarantee the expedited filing of the document if the document is in proper 
form and accompanied by all applicable fees, including the following fee: 

(1) Two hundred dollars ($200.00) for the filing by the end of the same 
business day of a document received by 12:00 noon; or 

(2) One hundred dollars ($100.00) for the filing of a document within 24 
hours after receipt, excluding weekends and holidays. 

The Secretary of State shall not collect the fees allowed in this section unless 
the person submitting the document for filing is informed by the Secretary of 
State of the fees prior to the filing of the document. (1995, c. 539, s. 1; 2001-358, 
ss. 3(b), 4; 2001-387, ss. 173, 175(a); 2001-413, s. 6.) 


Editor’s Note. — Session Laws 2001-358, s. Laws 2001-358 is effective January 1, 2002, 
53, provided that the act, which amended this and applicable to documents submitted for fil- 
section, was effective October 1, 2001, and _ ing on or after that date. 
applicable to documents submitted for filing on Effect of Amendments. — Session Laws 
or after that date. Section 173 of Session Laws 2001-358, ss. 3(b) and 4, effective January 1, 
2001-387 changed the effective date of Session 2002, and applicable to documents submitted 
Laws 2001-358 from October 1, 2001, to Janu- __ for filing on or after that date, recodified G.S. 
ary 1, 2002. Section 6 of Session Laws 2001-  55-1-22.1 as this section; rewrote the first para- 
413, effective September 14, 2001, added a _ graph; substituted “noon; or” for “noon Eastern 
sentence to s. 175(a) of Session Laws 2001-387, Standard Time; and” at the end of subdivision 
making s. 173 of that act effective when it (1); and deleted “requests an expedited filing 
became law (August 26, 2001). As a result of | and” preceding “is informed” in the last para- 
these changes, the amendment by Session — graph. 
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§ 55D-12. Advisory review of documents. 


Upon request, the Secretary of State shall review a document prior to its 
submission for filing to determine whether it satisfies applicable filing require- 
ments. Submission of a document for review shall be accompanied by a fee of 
two hundred dollars ($200.00) and shall be in accordance with procedures 
adopted by rule by the Secretary of State. The advisory review shall be 
completed within 24 hours after submission, excluding weekends and holidays, 
unless the person submitting the document is otherwise notified in accordance 
with procedures adopted by rule by the Secretary of State fixing priority 
between submissions under this section and filings under G.S. 55D-11. Upon 
completion of the advisory review, the Secretary of State shall notify the person 
submitting the document of any deficiencies in the document that would 
prevent its filing. (1997-485, s. 6; 2001-358, ss. 3(b), 4; 2001-387, ss. 173, 


175(a); 2001-413, s. 6.) 


Editor’s Note. — Session Laws 2001-358, s. 
53, provided that the act, which amended this 
section, was effective October 1, 2001, and 
applicable to documents submitted for filing on 
or after that date. Section 173 of Session Laws 
2001-387 changed the effective date of Session 
Laws 2001-358 from October 1, 2001, to Janu- 
ary 1, 2002. Section 6 of Session Laws 2001- 
413, effective September 14, 2001, added a 
sentence to s. 175(a) of Session Laws 2001-387, 
making s. 173 of that act effective when it 
became law (August 26, 2001). As a result of 
these changes, the amendment by Session 
Laws 2001-358 is effective January 1, 2002, 
and applicable to documents submitted for fil- 


ing on or after that date. 

Effect of Amendments. — Session Laws 
2001-358, ss. 3(b) and 4, effective January 1, 
2002, and applicable to documents submitted 
for filing on or after that date, recodified G.S. 
55-1-22.2 as this section; in the first sentence, 
substituted “review” for “provide for the review 
of” and substituted “applicable filing require- 
ments” for “the requirements of this Chapter”; 
substituted “a fee of two hundred dollars 
($200.00) for “the proper fee” in the second 
sentence; and substituted “G.S. 55D-11” for 
“G.S. 55-1-22.1” in the next to last sentence. 

Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 389. 


§ 55D-13. Effective time and date of document. 


(a) Except as provided in subsection (b) of this section and in G.S. 55D-14, 
a document accepted for filing is effective: 

(1) At the time of filing on the date it is filed, as evidenced by the Secretary 
of State’s date and time endorsement on the filed document; or 

(2) At the time specified in the document as its effective time on the date 
it is filed. 

(b) A document may specify a delayed effective time and date, and if it does 
so the document becomes effective at the time and date specified. If a delayed 
effective date but no time is specified, the document is effective at 11:59:59 PM. 
on that date. A delayed effective date for a document may not be later than the 
90th day after the date it is filed. 

(c) Except as provided in G.S. 55-2-03(b), 55A-2-03(b), and 57C-2-20(b), the 
fact that a document has become effective under this section does not 
determine its validity or invalidity or the correctness or incorrectness of the 
information contained in the document. (1955, ce 1378 ‘shy 1967; crilay shite 
823, s. 16; 1989, c. 265, s. 1; 1993, c. 552, s. 1; 2001-358, ss. 3(b), 4; 2001-387, 
ss. 173, 175(a); 2001-413, s. 6.) 


OFFICIAL COMMENT TO FORMER § 55-1-23 


' Editor’s Note. — The Official Comments below were formerly located under § 55-1-23 prior to 
its transfer in 2001. At the request of the Revisor of Statutes, the Official Comments have been 
transferred to this section as historical annotations pursuant to Session Laws 2001-358, s. 52. 
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Section 1.23(a) provides that documents ac- 
cepted for filing become effective at the time 
and date of filing, or at another specified time 
on that date, unless a delayed effective date is 
selected under section 1.23(b). This section 
gives express statutory authority to the com- 
mon practice of most secretaries of state of 
ignoring processing time and treating a docu- 
ment as effective as of the date it is submitted 
for filing even though it may not be reviewed 
and accepted for filing until several days later. 

Section 1.23(a) requires secretaries of state to 
maintain a date and time stamp for recording 
the receipt of documents and provides that 
documents become effective at the stamped 
time on the date of filing. This provision should 
eliminate any doubt about situations involving 
same-day transactions in which documents, for 
example articles of merger, are filed on the 
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morning of the date the merger is to become 
effective. Section 1.23(a) contemplates that the 
time of filing, as well as the date, will be 
routinely recorded. 

Section 1.23(b) provides an_ alternative 
method of establishing the effective date of a 
document. The document itself may fix as its 
effective date any date within 90 days after the 
date it is filed; it may also fix the time it 
becomes effective on that date. If no time is 
specified, the document becomes effective as of 
the close of business on the specified date. The 
Model Act also allows the effective date fixed in 
a document to be corrected to a limited extent. 
See the Official Comment to section 1.24. 

Section 1.23(b) does not authorize or contem- 
plate the retroactive establishment of an effec- 
tive date before the date of filing. 


NORTH CAROLINA COMMENTARY TO FORMER § 55-1-23 


Editor’s Note. — The North Carolina Commentary below was formerly located under § 55-1-23 
prior to its transfer in 2001. At the request of the Revisor of Statutes, the North Carolina 
Commentary has been transferred to this section as historical annotations pursuant to Session 


Laws 2001-358, s. 52. 


This section differs from prior law in three 
respects. First, it increases from 20 to 90 days 
the maximum time by which the effective date 
of a filed document may be delayed. Second, it 
specifies a time of day (11:59:59 P.M.) for the 
effectiveness of documents that specify a de- 
layed effective date but no time. Third, it de- 
letes reference to a penalty for a failure to 
deliver documents to the register of deeds, since 
that requirement no longer exists. 


Editor’s Note. — Session Laws 2001-358, s. 
53, provided that the act, which amended this 
section, was effective October 1, 2001, and 
applicable to documents submitted for filing on 
or after that date. Section 173 of Session Laws 
2001-387 changed the effective date of Session 
Laws 2001-358 from October 1, 2001, to Janu- 
ary 1, 2002. Section 6 of Session Laws 2001- 
413, effective September 14, 2001, added a 
sentence to s. 175(a) of Session Laws 2001-387, 
making s. 173 of that act effective when it 
became law (August 26, 2001). As a result of 
these changes, the amendment by Session 
Laws 2001-358 is effective January 1, 2002, 
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This section differs in two respects from the 
Model Act. First, it specifies 11:59:59 P.M. 
(rather than the close of business) as the time of 
effectiveness of documents that specify a de- 
layed effective date but no time. Second, it 
makes explicit in subsection (c) the limited 
effect of the Secretary of State’s acceptance of 
documents for filing. This is probably implicit 
under the Model Act. See North Carolina Com- 
ment to G.S. 55-1-25(d), infra. 


and applicable to documents submitted for fil- 
ing on or after that date. 

Effect of Amendments. — Session Laws 
2001-358, ss. 3(b) and 4, s. 178, effective Janu- 
ary 1, 2002, and applicable to documents sub- 
mitted for filing on or after that date, recodified 
G.S. 55-1-23 as this section; substituted “of this 
section and in G.S. 55D-14” for “and G.S. 55-1- 
24(c)” in the introductory language of subsec- 
tion (a); substituted “filed document” for “orig- 
inal document” in subdivision (a)(1); and 
inserted “55A-2-03(b), and 57C-2-20(b)” in sub- 
section (c). 
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§ 55D-14. Gorrecting filed document. 


(a) A person on whose behalf a document was filed in the Office of the 
Secretary of State may correct that document if it () contains a statement that 
is incorrect and was incorrect when filed or (ii) was defectively executed, 
attested, sealed, verified, or acknowledged. 

(b) A document is corrected by delivering to the Secretary of State for filing 
articles of correction that do all of the following: 

(1) Describe the document (including its filing date) or have attached to 
them a copy of the document. 

(2) Specify the incorrect statement and the reason it is incorrect or the 
nature of the defect. 

(3) Correct the incorrect statement or defect. 

(c) Articles of correction are effective as of the effective time and date of the 
document they correct except as to persons relying on the uncorrected 
document and adversely affected by the correction. As to those persons, articles 
of correction are effective when filed. (1989, c. 265, s. 1; 1997-485, s. 14; 
2001-358, ss. 3(b), 4; 2001-387, ss. 173, 175(a); 2001-413, s. 6.) 


OFFICIAL COMMENT TO FORMER § 55-1-24 


Editor’s Note. — The Official Comments below were formerly located under $ 55-1-24 prior to 
its transfer in 2001. At the request of the Revisor of Statutes, the Official Comments have been 
transferred to this section as historical annotations pursuant to Session Laws 2001-358, s. 52. 


Section 1.24 permits making corrections in filed A document may be corrected either because 
documents without refiling the entire docu- it contains an “incorrect statement” or because 
ment or submitting formal articles of amend- it was defectively executed (including defects in 
ment. This correction procedure has two advan-__ optional forms of execution that do not affect 
tages: (1) filing articles of correction may beless the eligibility of the original document for fil- 
expensive than refiling the document or filing ing). 

articles of amendment, and (2) articles of cor- 
rection do not alter the effective date of the 
underlying document being corrected. Indeed, 
under section 1.24(c), even the correction re- 
lates back to the original effective date of the 
document except as to persons relying on the 
original document and adversely affected by 
the correction. As to these persons, the effective 
date of articles of correction is the date the 
articles are filed. 


A provision in a document setting an effective 
date (section 1.23) may be corrected under this 
section, but the corrected effective date must 
comply with section 1.23 measured from the 
date of the original filing of the document being 
corrected, i.e. it cannot be before the date of 
filing of the document or more than 90 days 
thereafter. 


NORTH CAROLINA COMMENTARY TO FORMER § 55-1-24 


Editor’s Note. — The North Carolina Commentary below was formerly located under § 55-1-24 
prior to its transfer in 2001. At the request of the Revisor of Statutes, the North Carolina 


Commentary has been transferred to this section as historical annotations pursuant to Session 
Laws 2001-358, s. 52. 


This section has no counterpart in prior law. 


Editor’s Note. — Session Laws 2001-358, s. Laws 2001-358 from October 1, 2001, to Janu- 
93, provided that the act, which amended this ary 1, 2002. Section 6 of Session Laws 2001- 
section, was effective October 1, 2001, and 413, effective September 14, 2001, added a 
applicable to documents submitted for filing on sentence to s. 175(a) of Session Laws 2001-387, 
or after that date. Section 173 of Session Laws making s. 173 of that act effective when it 
2001-387 changed the effective date of Session became law (August 26, 2001). As a result of 
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these changes, the amendment by Session 
Laws 2001-358 is effective January 1, 2002, 
and applicable to documents submitted for fil- 
ing on or after that date. 

Effect of Amendments. — Session Laws 
2001-358, ss. 3(b) and (4), effective January 1, 
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2002, and applicable to documents submitted 
for filing on or after that date, recodified G.S. 
55-1-24 as this section; rewrote subsections (a) 
and (b); and substituted “as of the effective time 
and date” for “on the effective date” in subsec- 
tion (c). 


§ 55D-15. Filing duty of Secretary of State. 


(a) If a document delivered to the office of the Secretary of State for filing 
satisfies the requirements of this Chapter and of Chapter 55, 55A, 55B, 57C, or 
59 of the General Statutes, the Secretary of State shall file it. Documents filed 
with the Secretary of State under this Chapter may be maintained by the 
Secretary either in their original form or in photographic, microfilm, optical 
disk media, or other reproduced form. The Secretary may make reproductions 
of documents filed under this Chapter, or under any predecessor law, by 
photographic, microfilm, optical disk media, or other means of reproduction, 
and may destroy the originals of those documents reproduced. 

(b) The Secretary of State files a document by endorsing “Filed”, together 
with the Secretary’s name and official title and the date and time of filing, on 
the document. After filing a document, the Secretary of State shall deliver a 
document copy to the person submitting the document for filing and as 
provided in G.S. 55D-32. 

(c) If the Secretary of State refuses to file a document, the Secretary shall 
return it to the person submitting the document for filing within five days after 
the document was received, together with a written statement of the date of 
the refusal and a brief explanation of the reason for refusal. The Secretary of 
State may correct apparent errors and omissions on a document submitted for 
filing if authorized to make the corrections by the person submitting the 
document for filing. 

(d) The Secretary of State’s duty is to review and file documents that satisfy 
the requirements of this Chapter and of Chapter 55, 55A, 55B, 57C, or 59 of the 
General Statutes. The Secretary of State’s filing or refusing to file a document 
does not do any of the following: 

(1) Except as provided in G.S. 55-2-03(b), 55A-2-03(b), or 57C-2-20(b), 
affect the validity or invalidity of the document in whole or part. 

(2) Relate to the correctness or incorrectness of information contained in 
the document. 

(3) Create a presumption that the document is valid or invalid or that 
information contained in the document is correct or incorrect. (1955, c. 
Wood wigs 196 7.0003, 8.1 e823, 's. 6; 1989 c: 265, sa 131989 (Reg. 
Sess., 1990), G; 1024, Ss. 12.2: 1993, CMAs Sl eas 1995, CeO aT eas: 
2001-358, ss. 3(b), 4, 46; 2001-387, ss. 173, 175(a); 2001-413, s. 6.) 


OFFICIAL COMMENT TO FORMER § 55-1-25 


Editor’s Note. — The Official Comments below were formerly located under § 55-1-25 prior to 
its transfer in 2001. At the request of the Revisor of Statutes, the Official Comments have been 
transferred to this section as historical annotations pursuant to Session Laws 2001-358, s. 52. 


1. FILING DUTY IN GENERAL 


Under section 1.25 the secretary of state is 
required to file a document if it “satisfies the 
requirements of section 1.20.” This language 
should be contrasted with earlier versions of 
the Model Act (and many state statutes) that 
required the secretary of state to ascertain 
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whether the document “conformed with law” 
before filing it. The purpose of this change is to 
limit the discretion of the secretary of state to a 
ministerial role in reviewing the contents of 
documents. If the document submitted is in the 
form prescribed and contains the information 
required by section 1.20 and the applicable 
provision of the Model Act, the secretary of 
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state under section 1.25 must file it even 
though it contains additional provisions the 
secretary of state may feel are irrelevant or not 
authorized by the Model Act or by general legal 
principles. Consistently with this approach, 
section 1.25(d) states that the filing duty of the 
secretary of state is ministerial and provides 
that filing a document with the secretary of 
state does not affect the validity or invalidity of 
any provision contained in the document and 
does not create any presumption with respect 
to any provision. Persons adversely affected by 
provisions in a document may test their valid- 
ity in a proceeding appropriate for that pur- 
pose. Similarly, the attorney general of the 
state may also question the validity of provi- 
sions of documents filed with the secretary of 
state in an independent suit brought for that 
purpose; in neither case should any presump- 
tion or inference be drawn about the validity of 
the provision from the fact that the secretary of 
state accepted the document for filing. 


2. MECHANICS OF FILING 


Section 1.25(b) provides that when the secre- 
tary of state files a document, he stamps or 
endorses it as filed, retains the signed original 
document for his records, and returns the exact 
or conformed copy (which must accompany the 
document under section 1.20(i)) to the corpora- 
tion or its representative with the secretary of 
state’s fee receipt or acknowledgement of re- 
ceipt if no fee is required. This will establish 
that a document has been filed in the form of 
the copy. Consideration was given to dispensing 
with the document copy entirely and providing 
only for the return of a fee receipt or equivalent 
document. Several states currently follow this 
practice with respect to articles of incorporation 
and other documents. It was felt to be impor- 
tant, however, to continue a practice by which 
each corporation receives back from the secre- 
tary of state for its records a document that on 
its face shows that it is an exact conformed copy 
of the document that was filed with the secre- 
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tary of state. This copy is usually placed in the 
minute book and is available for informal in- 
spection without requiring a person to examine 
the records of the secretary of state. Of course, 
a person desiring a certified copy of any filed 
document may obtain it from the office of the 
secretary of state by paying the fee prescribed 
in section 1.22(c). 


3. ELIMINATION OF CERTIFICATES OF INCORPORATION 
AND SIMILAR DOCUMENTS 


Section 1.25(b) provides that acceptance of ar- 
ticles of incorporation or other documents is 
evidenced merely by the issuance of a fee re- 
ceipt or acknowledgement of receipt if no fee is 
required. Earlier versions of the Model Act and 
the statutes of many states provided that ac- 
ceptance by the secretary of state is evidenced 
by a “certificate” (e.g., of incorporation, of 
merger, or of amendment). This older practice 
was not retained in the revised Model Act 
because it was felt desirable to reduce the 
number of pieces of paper issued by the secre- 
tary of state. Under the older practice most 
state offices routinely issued both fee receipts 
and certificates. A single document—the fee 
receipt or acknowledgment—should sufficiently 
indicate that the document has been accepted 
for filing, and in fact many states in recent 
years have dispensed with the formal certifi- 
cate. 


4. REJECTION OF DOCUMENT BY SECRETARY OF STATE 


Because of the simplification of formal filing 
requirements and the limited discretion 
granted to the secretary of state by the Model 
Act, it is probable that rejection of documents 
for filing will occur only rarely. Section 1.25(c) 
provides that if the secretary of state does 
reject a document for filing he must return it to 
the corporation or its representative within five 
days together with a brief written explanation 
of his reason for rejection. This rejection may be 
the basis of judicial review under section 1.26. 


NORTH CAROLINA COMMENTARY TO FORMER § 55-1-25 


Editor’s Note. — The North Carolina Commentary below was formerly located under § 55-1-25 
prior to its transfer in 2001. At the request of the Revisor of Statutes, the North Carolina 
Commentary has been transferred to this section as historical annotations pursuant to Session 


Laws 2001-358, s. 52. 


Former G.S. 55-4(a) (5) required the Secre- 
tary of State to file a document unless it did not 
“conform to law.” Although this section omits 
the filing standard of former G.S. 55-4(a) (5) — 
that a document shall be filed only if it “con- 
forms to law” — the drafters rejected the Offi- 
cial Comment’s suggestion that there is a con- 
flict between the Secretary of State’s 
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ministerial filing duty under section 1.25 of the 
Model Act and his review of a document to 
determine whether it conforms to law. The 
drafters intend that the Secretary of State’s 
office continue the practice under former G.S. 
55-4(a) (5) of calling attention to mistakes ap- 
parent on the face of a document presented for 
filing and to inconsistencies between a docu- 


§55D-16 


ment presented for filing and other documents 
previously filed by the same corporation. For 
example, if a document presented for filing 
contains a reference (e.g., par value of autho- 
rized shares; number of outstanding shares) 
that, on its face, is inconsistent with the corpo- 
ration’s articles of incorporation, then the Sec- 
retary of State may refuse to file it. Similarly, a 
document may be refused if, on its face, it 
shows that the action referred to therein has 
not been authorized in the manner prescribed 
by the statute (e.g. no shareholders’ vote on a 
matter requiring shareholder action). The 
drafters concluded that continuation of the 
practice under former G.S. 55-4(a) (5) was nec- 
essary to preserve the integrity and reliability 
of documents on file in the office of the Secre- 
tary of State. Accordingly, to clarify their inten- 
tion, the drafters modified the Model Act in 
subsection (a) to provide that in order to be 
filed, a document must satisfy the require- 
ments of “this Chapter.” 

The Model Act was modified in subsection (b) 
to omit the requirement that the Secretary of 
State provide a filing fee receipt in all cases. 
However, it is intended that a filing fee receipt 
will be provided upon request. 

The Model Act was also modified in subsec- 


Editor’s Note. — Session Laws 2001-358, s. 
53, provided that the act, which amended this 
section, was effective October 1, 2001, and 
applicable to documents submitted for filing on 
or after that date. Section 173 of Session Laws 
2001-387 changed the effective date of Session 
Laws 2001-358 from October 1, 2001, to Janu- 
ary 1, 2002. Section 6 of Session Laws 2001- 
413, effective September 14, 2001, added a 
sentence to s. 175(a) of Session Laws 2001-387, 
making s. 173 of that act effective when it 
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tion (c) by substituting “received” for “deliv- 
ered.” “Deliver” is defined in G.S. 55-1-40(5) as 
including “mail,” which creates an ambiguity as 
to when the five-day period for returning a 
document presented for filing begins to run. 
The modification was made to clarify this point. 
Former G.S. 55-169 provided that a certifi- 
cate issued by the Secretary of State with 
respect to a document on file in his office 
constituted prima facie evidence of the facts 
therein stated. Subsection (d) eliminates that 
presumption with respect to extrinsic facts in a 
document on file (e.g. the number of shares 
issued and outstanding; the number of shares 
voted on a particular matter). In that respect 
G.S. 55-1-23(c) was added to make a clear 
distinction between the word “validity,” as used 
in subsection (d), and the word “effective” as 
used elsewhere in the statute. “Validity” refers 
to the substance and legal sufficiency of a filed 
document, and “effective” refers only to 
whether the document has been accepted and 
become operative under the formal filing proce- 
dures of the Act. Subsection (d) was also modi- 
fied from the Model Act to describe the Secre- 
tary of State’s duty under this section instead of 
merely characterizing it as ministerial. 


became law (August 26, 2001). As a result of 
these changes, the amendment by Session 
Laws 2001-358 is effective January 1, 2002, 
and applicable to documents submitted for fil- 
ing on or after that date. 

Effect of Amendments. — Session Laws 
2001-358, ss. 3(b), (4), and (46), effective Janu- 
ary 1, 2002, and applicable to documents sub- 
mitted for filing on or after that date, recodified 
G.S. 55-1-25 as this section, and rewrote the 
section. 


§ 55D-16. Appeal from Secretary of State’s refusal to file 
document. 


(a) If the Secretary of State refuses to file a document delivered to the 
Secretary of State’s office for filing, the person on whose behalf the document 
was submitted for filing may, within 30 days after the date of the refusal, 
appeal the refusal to the Superior Court of Wake County. The appeal is 
commenced by filing a petition with the court and with the Secretary of State 
requesting the court to compel the Secretary of State to file the document. The 
petition must have attached to it the document to be filed and the Secretary of 
State’s explanation for the refusal to file. No service of process on the Secretary 
of State is required except for the filing of the petition as set forth in this 
subsection. The appeal to the superior court is not governed by Chapter 150B 
of the General Statutes, the Administrative Procedure Act, and shall be 
determined by a judge of the superior court upon such further notice and 
opportunity to be heard, if any, as the court may deem appropriate under the 
circumstances. 
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(b) Upon consideration of the petition and any response made by the 
Secretary of State, the court may, prior to entering final judgment, order the 
Secretary of State to file the document or take other action the court considers 
appropriate. 

(c) The court’s final decision may be appealed as in other civil proceedings. 
(1989, c. 265, s. 1; 1989 (Reg. Sess., 1990), c. 1024, s. 12.3; 2001-358, ss. 3(b), 
4: 2001-387, ss. 173, 175(a); 2001-413, s. 6.) 


OFFICIAL COMMENT TO FORMER § 55-1-26 


Editor’s Note. — The Official Comments below were formerly located under § 55-1-26 prior to 
its transfer in 2001. At the request of the Revisor of Statutes, the Official Comments have been 
transferred to this section as historical annotations pursuant to Session Laws 2001-358, s. 52. 


1. THE COURT WITH JURISDICTION TO HEAR APPEALS — pal or registered office. See the Official Com- 
FROM THE SECRETARY OF STATE ment to section 7.03. 


The identity of the specific court with jurisdic- 2. “SUMMARY” ORDERS 
tion to hear appeals from the secretary of state 
under section 1.26 must be supplied by each 
state when enacting this section. It is intended 
that this should be a court of general civil 
jurisdiction. It may either be the court located 
in the capital of the state or the court in the 
county where the corporation’s principal busi- 
ness office is located in the state or, if the 
corporation does not have a principal office in 
the state, the court located in the county in 
which its registered office is located. The an- 


In view of the limited discretion of the secretary 
of state under the Act, a “summary” order 
appears to be appropriate in section 1.26. 
Throughout the Model Act the term “summari- 
ly order” or similar language is used where 
courts are authorized to order action taken and 
the person charged with taking the original 
action has little or no discretion. The word 
“summary” is not used in a technical sense but 
to refer to a class of cases where the court might 
nual report of the corporation must state where appropriately order that action be taken on the 
the principal office of the corporation (which face of the pleadings or after an oral hearing 
need not be within the state) is located. See but without any need to resolve disputed fac- 
section 16.22. Other sections of the Model Act ‘val issues. 

also contemplate that the court with jurisdic- 
tion over substantive corporate matters will be 
designated in the statute. See, for example, The revised Model Act, unlike earlier versions, 
section 7.03, relating to the ordering ofashare- does not address either the burden of proof or 
holders’ meeting after the corporation fails to the standard for review in judicial proceedings 
hold such a meeting. It is expected that juris- challenging action of the secretary of state. It is 
diction over litigation with respect to substan- contemplated that these matters will be gov- 
tive matters will normally be vested in the — erned by general principles of judicial review of 
court in the county of the corporation’s princi- agency action in each adopting state. 


3. BURDEN OF PROOF AND REVIEW STANDARD 


AMENDED NORTH CAROLINA COMMENTARY TO FORMER § 55-1-26 


Editor’s Note. — The North Carolina Commentary below was formerly located under § 55-1-26 
prior to its transfer in 2001. At the request of the Revisor of Statutes, the North Carolina 


Commentary has been transferred to this section as historical annotations pursuant to Session 
Laws 2001-358, s. 52. 


The prior law contained no explicit procedure _ provides that the court may give the Secretary 
for appeal from the Secretary of State’s refusal of State further notice and an opportunity to be 
to file a document. heard if it chooses to do so. In addition, to 
_ This section varies from the Model Act in that clarify that a refusal to file initial articles of 
it avoids use of the word “summarily” and incorporation or reservations of corporate 
instead sets out a specific procedure, in the names may be appealed pursuant to this sec- 
nature of a petition for a writ of mandamus, _ tion, this section uses the words “person ten- 
which (1) requires the appellant to file a copy of dering the document for filing” to describe the 


its petition with the Secretary of State, (2) appellant where the Model Act uses the words 
makes it clear that the Administrative Proce- “domestic or foreign corporation.” 


dure Act does not govern such appeal, and (3) 
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Editor’s Note. — The Administrative Proce- ments submitted for filing on or after that date. 
dure Act, referred to in this section, is codified Effect of Amendments. — Session Laws 
at Chapter 150B, § 150B-1 et seq. 2001-358, ss. 3(b) and (4), effective January 1, 

Session Laws 2001-358, s. 53, provided that 2002, and applicable to documents submitted 
the act, which amended this section, was effec- _ for filing on or after that date, recodified G.S. 
tive October 1, 2001, and applicable to docu- 55-1-26 as this section; and in subsection (a), in 
ments submitted for filing on or after that date. _ the first sentence, substituted “the Secretary of 
Section 173 of Session Laws 2001-387 changed _State’s office” for “his office,” substituted “on 
the effective date of Session Laws 2001-358 whose behalf the document was submitted” for 
from October 1, 2001, to January 1, 2002. “tendering the document,” and substituted “the 
Section 6 of Session Laws 2001-413, effective date of the refusal” for “such refusal,” in the 
September 14, 2001, added a sentence to s._ third sentence, substituted “must” for “shall” 
175(a) of Session Laws 2001-387, making s.173 and substituted “the refusal” for “his refusal,” 
of that act effective when it became law (August _ inserted the present fourth sentence, and in the 
26, 2001). As a result of these changes, the final sentence, inserted “Chapter 150B of the 
amendment by Session Laws 2001-358 is effec- | General Statutes” and inserted “by a judge of 
tive January 1, 2002, and applicable to docu- _ the superior court.” 


§ 55D-17. Evidentiary effect of copy of filed document. 


A certificate attached to a copy of a document filed by the Secretary of State, 
bearing the Secretary of State’s signature and the seal of office (both of which 
may be in facsimile or in any electronic form approved by the Secretary of 
State) and certifying that the copy is a true copy of the document, is conclusive 
evidence that the original document is on file with the Secretary of State. A 
photographic, microfilm, optical disk media, or other reproduced copy of a 
document filed under this Chapter, Chapter 55, 55A, 55B, 57C, or 59 of the 
General Statutes, or any predecessor law, when certified by the Secretary, shall 
be considered an original for all purposes and is admissible in evidence in like 
manner as an original. (1955, c. 1371, s. 1; 1989, c. 265, s. 1; 1995, c. 539, s. 3; 
2001-358, ss. 3(b), 4; 2001-387, ss. 173, 175(a); 2001-4138, s. 6.) 


OFFICIAL COMMENT TO FORMER § 55-1-27 


Editor’s Note. — The Official Comments below were formerly located under § 55-1-27 prior to 
its transfer in 2001. At the request of the Revisor of Statutes, the Official Comments have been 
transferred to this section as historical annotations pursuant to Session Laws 2001-358, s. 52. 


The secretary of state may be requested to original document is on file. The limited effect 
certify that a specific document has been filed _ of the certificate is consistent with the ministe- 
with him upon payment of the fees specified in __rial filing obligation imposed on the secretary of 
section 1.22(c). Section 1.27 provides that the state under the Model Act. 

certificate is conclusive evidence only that the 


NORTH CAROLINA COMMENTARY TO FORMER § 55-1-27 


Editor’s Note. — The North Carolina Commentary below was formerly located under § 55-1-27 
prior to its transfer in 2001. At the request of the Revisor of Statutes, the North Carolina 
Commentary has been transferred to this section as historical annotations pursuant to Session 
Laws 2001-358, s. 52. 


This section makes the Secretary of State’s The section differs from the Model Act by 
certificate of a document conclusive that the inserting the requirement that the Secretary of 
original is on file in his office. It differs from State certify that the attached copy of the 
former G.S. 55-169, which made such certifi- document is a true copy and by providing for 
cate “prima facie” evidence of the facts statedin _ the use of the Secretary of State’s seal rather 
the certificate and in the certified document. than the State seal. 
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Editor’s Note. — Session Laws 2001-358, s. 
53, provided that the act, which amended this 
section, was effective October 1, 2001, and 
applicable to documents submitted for filing on 
or after that date. Section 173 of Session Laws 
2001-387 changed the effective date of Session 
Laws 2001-358 from October 1, 2001, to Janu- 
ary 1, 2002. Section 6 of Session Laws 2001- 
413, effective September 14, 2001, added a 
sentence to s. 175(a) of Session Laws 2001-387, 
making s. 173 of that act effective when it 
became law (August 26, 2001). As a result of 
these changes, the amendment by Session 
Laws 2001-358 is effective January 1, 2002, 
and applicable to documents submitted for fil- 
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ing on or after that date. 

Effect of Amendments. — Session Laws 
2001-358, ss. 3(b) and (4), effective January 1, 
2002, and applicable to documents submitted 
for filing on or after that date, recodified G.S. 
55-1-27 as this section; substituted “and the 
seal of office (both of which may be in facsimile 
or in any electronic form approved by the Sec- 
retary of State)” for “(which may be in facsim- 
ile) and the seal of office” in the first sentence, 
and substituted “under this Chapter, Chapter 
55, 55A, 55B, 57C, or 59 of the General Stat- 
utes, or any predecessor law” for “pursuant to 
this Chapter or any predecessor act” in the final 
sentence. 


§ 55D-18. Penalty for signing false document. 


(a) A person commits an offense if the person signs a document the person 
knows is false in any material respect with intent that the document be 
delivered to the Secretary of State for filing. 

(b) An offense under this section is a Class 1 misdemeanor. (1989, c. 265, s. 
1; 1993, c. 539, s. 489; 1994, Ex. Sess., c. 24, s. 14(c); 2001-358, ss. 3(b), 4; 
2001-387, ss. 173, 175(a); 2001-413, s. 6.) 


OFFICIAL COMMENT TO FORMER § 55-1-29 


Editor’s Note. — The Official Comments below were formerly located under § 55-1-29 prior to 
its transfer in 2001. At the request of the Revisor of Statutes, the Official Comments have been 
transferred to this section as historical annotations pursuant to Session Laws 2001-358, s. 52. 


Section 1.29 makes it a criminal offense for any 
person to sign a document that he knows is 
false in any material respect with intent that 
the document be submitted for filing to the 
secretary of state. 


Editor’s Note. — Session Laws 2001-358, s. 
53, provided that the act, which amended this 
section, was effective October 1, 2001, and 
applicable to documents submitted for filing on 
or after that date. Section 173 of Session Laws 
2001-387 changed the effective date of Session 
Laws 2001-358 from October 1, 2001, to Janu- 
ary 1, 2002. Section 6 of Session Laws 2001- 
413, effective September 14, 2001, added a 
sentence to s. 175(a) of Session Laws 2001-387, 
making s. 173 of that act effective when it 


Section 1.29(b) is keyed to the classification 
of offenses provided by the Model Penal Code. If 
a state has not adopted this classification, the 
dollar amount of the fine should be substituted _ 
for the misdemeanor classification. 


became law (August 26, 2001). As a result of 
these changes, the amendment by Session 
Laws 2001-358 is effective January 1, 2002, 
and applicable to documents submitted for fil- 
ing on or after that date. 

Effect of Amendments. — Session Laws 
2001-358, ss. 3(b) and (4), effective January 1, 
2002, and applicable to documents submitted 
for filing on or after that date, recodified G.S. 
55-1-29 as this section; and substituted “the 
person” for “he” in two places in subsection (a). 


§ 55D-19: Reserved for future codification purposes. 
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ARTICLE 3. 


Names. 


§ 55D-20. Name requirements. 


(a) In addition to the requirements of any other applicable section of the 
General Statutes: 

(1) The name of a corporation must contain the word “corporation”, 
“incorporated”, “company”, or “limited”, or the abbreviation “corp.”, 
iN Carta CO... Ole Lt cies 

(2) The name of a limited liability company must contain the words 
“limited liability company” or the abbreviation “L.L.C.” or “LLC”, or 
the combination “ltd. liability co.”, “limited liability co.”, or “ltd. 
liability company”. 

(3) The name of a limited partnership that is not a limited liability limited 
partnership must contain the words “limited partnership”, the abbre- 
viation “L.P.” or “LP”, or the combination “ltd. partnership”. 

(4) The name of a limited lability limited partnership must contain the 
words “registered limited lability limited partnership” or “limited 
lability limited partnership” or the abbreviation “L.L.L.P.”, 
Sheela Pia EeR sore RELEP*: 

(5) A registered limited liability partnership’s name must contain the 
words “registered limited liability partnership” or “limited lability 
partnership’ or the abbreviation “L.L.P.”, “R.L.L.P.”, “LLP” or “RLLP”. 

(b) In addition to the requirements of subsection (a) of this section, the name 
of a limited partnership shall not contain the name of a limited partner unless 
(i) itis also the name of a general partner or the corporate name of a corporate 
general partner, or (11) the business of the limited partnership has been carried 
on under that name before the admission of that limited partner. 

(c) The name of a corporation, nonprofit corporation, or limited liability 
company shall not contain language stating or implying that the entity is 
organized for a purpose other than that permitted by G.S. 55-3-01, 55A-3-01, 
or 57C-2-01 and by its articles of incorporation or organization. 

(d) The use of assumed names or fictitious names, as provided for in Chapter 
66, is not affected by this Chapter or by Chapter 55, 55A, 57C, or 59 of the 
General Statutes. 

(e) The filing of any document, the reservation or registration of any name 
under this Chapter or under Chapter 55, 55A, 55B, 57C, or 59 of the General 
Statutes, or the issuance of a certificate of authority to transact business or 
conduct affairs or a statement of foreign registration does not authorize the use 
in this State of a name in violation of the rights of any third party under the 
federal trademark act, the trademark act of this State, or other statutory or 
common law, and is not a defense to an action for violation of any of those 
rights: (1901; c!'2)s) 8;.1903y:c. 453; Rev., s71137;,1913,.c.5,.s, Jd; C.S., s.1114; 
19B5s.CH91662 320:71939) ch 2226GiS a's. 55-2) 49550013 715.01) 1959). cn13:16, 
s. 28; 1969, c. 751, ss. 4-6; 1973, c. 469, s: 45.38;°1989, c: 265, s. 1; 1989 (Reg. 
Sess., 1990), c. 1024, s. 12.5; 1995, c. 589;:ss. 4; 5; 2001-358, ss: 14(a), 15; 
2001-387, ss. 162, 173, 175(a); 2001-413, s. 6.) 


OFFICIAL COMMENT TO FORMER § 55-4-01 


Editor’s Note. — The Official Comments below were formerly located under § 55-4-01 prior to 
its transfer in 2001. At the request of the Revisor of Statutes, the Official Comments have been 
transferred to this section as historical annotations pursuant to Session Laws 2001-358, s. 52. 
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All of chapter 4, relating to corporate names, 
has been reviewed and revised in light of the 
responsibilities that should reasonably be 
placed on secretaries of state considering their 
available resources. 

Section 4.01 deals with two basic name re- 
quirements: (1) the name must indicate 
“corporateness,” and (2) the name must be 
distinguishable upon the records of the secre- 
tary of state. 


1. INDICATION OF CORPORATENESS 


Section 4.01(a) permits the words indicating 
corporateness to include “corporation,” “incor- 
porated,” “limited,” or “company” or an abbrevi- 
ation of them. While the words “company” and 
“limited” are commonly used by partnerships or 
limited partnerships, and therefore do not 
uniquely indicate corporateness, their use is 
widespread and is continued since it creates no 
discernible harm. The Act also permits the use 
of words or abbreviations in another language 
that import corporateness. 


2. NAMES THAT ARE “DISTINGUISHABLE UPON THE 
RECORDS OF THE SECRETARY OF STATE” 


The revision of the Model Act is based on the 
fundamental premise that its name provisions 
should only ensure that each corporation has a 
sufficiently distinctive name so that it may be 
distinguished from other corporations upon the 
records of the secretary of state. The general 
business corporation statute should not be a 
partial substitute for a general assumed name, 
unfair competition, or antifraud statute. As a 
result, the Model Act does not restrict the 
power of a corporation to adopt or use an 
assumed or fictitious name with the same free- 
dom as an individual or impose a requirement 
that an “official” name not be “deceptively sim- 
ilar” to another corporate name (a requirement 
of earlier versions of the Model Act). Principles 
of unfair competition, not the business corpora- 
tion act, provide the limits on the competitive 
use of similar names. 

The phrase “distinguishable upon the records 
of the secretary of state” is drawn from section 
102(a)(1) of the Delaware General Corporation 
Law. The principal justifications for requiring a 
distinguishable official name are (1) to prevent 
confusion within the secretary of state’s office 
and the tax office and (2) to permit accuracy in 
naming and serving corporate defendants in 
litigation. Thus, confusion in an absolute or 
linguistic sense is the appropriate test under 
the Model Act, not the competitive relationship 
between the corporations, which is the test for 
fraud or unfair competition. The precise scope 
of “distinguishable upon the records of the 
secretary of state” is an appropriate subject of 
regulation by the office of secretary of state in 
order to ensure uniformity of administration. 
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Corporate names that differ only in the words 
used to indicate corporateness are generally 
not distinguishable. Thus, if ABC Corporation 
is in existence, the names “ABC Inc.,” “ABC 
Co.,” or “ABC Corp.” should not be viewed as 
distinguishable. Similarly, minor variations be- 
tween names that are unlikely to be noticed, 
such as the substitution of a “.” for a “,” or the 
substitution of an arabic numeral for a word, 
such as “2” for “Two”, or the substitution of a 
lower case letter for a capital, such as “d” for 
“D,” generally should not be viewed as being 
distinguishable. 

The elimination of the “deceptively similar” 
requirement that appeared in earlier versions 
of the Model Act and the specific recognition 
appearing in section 4.01(e), that corporations 
may use artificial or fictitious names to the 
same extent an individual can, are based on the 
fact that the secretary of state does not gener- 
ally police the unfair competitive use of names 
and, indeed, usually has no resources to do so. 
For example, assume that “ABC Corporation” 
operates a retail furniture store in Albany, New 
York, and another group wants to use the same 
name to engage in a business involving imports 
of textiles in New York City. An attempt to 
incorporate a second “ABC Corporation” (or a 
very close variant such as “ABC Corp.” or “ABC 
Inc.”) should be rejected because the names are 
not distinguishable upon the records of the 
secretary of state. If the second group uses a 
distinguishable official name, like “ABD Corpo- 
ration,’ it probably may lawfully assume the 
fictitious name “ABC Corporation” to import 
goods in New York City if it files the assumed 
name certificate required by New York law. In 
these situations, the secretary of state will 
usually not know in what business or in what 
geographical area “ABC Corporation” is active 
or what name ABD Corporation is actually 
using in its business; he simply maintains an 
alphabetical list of “official” corporate names as 
they appear from corporate records and makes 
his decision about whether a proposed name is 
distinguishable from other “official names” by 
comparing the proposed name with those on 
the list. This assumes that there is either no 
assumed name statute or that if there is such a 
statute it requires only local filing in counties 
or, as in New York, a central filing which does 
not become part of the corporate records main- 
tained by the secretary of state’s office. These 
assumptions are generally if not universally 
correct. 


3. CLASSES OF UNAVAILABLE NAMES 


Section 4.01(b)(3) lists classes of “official 
names” that are not available. Names in use 
and thus unavailable from the standpoint of 
the secretary of state’s uniqueness test for 
“official names” come from the following 
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sources: (1) official names of profit or not-for- 
profit domestic corporations, (2) official names 
of foreign profit or not-for-profit corporations 
qualified to transact business, (3) reserved 
names, and (4) registered names. The secretary 
of state becomes involved with fictitious or 
assumed names only in the situation where a 
foreign corporation, planning to transact busi- 
ness in a state, discovers that its name is not 
available in that state. To qualify it must adopt 
an assumed or fictitious name as its “official 
name’ in the state, see section 15.06. Such a 
fictitious or assumed name is thereafter an 
“official” name and is unavailable to the same 
extent as any other “official name” in use is 
unavailable. 


4. CONSENT TO USE 


Section 4.01(c)(1) authorizes the secretary of 
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state to accept a name that is indistinguishable 
from the name of another corporation if that 
corporation files an undertaking in a form sat- 
isfactory to the secretary of state that it will 
thereafter change its name to a name that is 
distinguishable upon the records of the secre- 
tary of state. This privilege may be important 
in acquisition transactions where a new corpo- 
ration is to take over the business of an existing 
corporation without a change in corporate 
name. The secretary of state may require the 
undertaking to specify the new name which the 
corporation will adopt and the time period 
within which the change will be made. The 
requirements imposed on the undertaking 
should be consistent with the limited role of the 
secretary of state in the administration of sec- 
tion 4.01. 


FORMER AMENDED NORTH CAROLINA COMMENTARY TO § 55-4-01 


Editor’s Note. — The North Carolina Commentary below was formerly located under $ 55-1-23 
prior to its transfer in 2001. At the request of the Revisor of Statutes, the North Carolina 
Commentary has been transferred to this section as historical annotations pursuant to Session 


Laws 2001-358, s. 52. 


Unlike the Model Act, former G.S. 55-12(a) 
did not permit a corporate name to contain 
“words or abbreviations of like import in an- 
other language.” The drafters concluded that a 
corporate name should not contain foreign 
words or abbreviations to indicate corporate- 
ness and that it would be confusing to the 
Secretary of State’s office to determine what 
foreign words or abbreviations are “of like im- 
port.” Therefore, consistent with the provisions 
of the prior law, they omitted the Model Act 
language “or words or abbreviations of like 
import in another language” from subdivision 
(a)(1). 
~ The Model Act was modified in subsection (c) 
to clarify that any person (not just a corpora- 
tion) may apply for authorization under this 
subsection. 

Subsection 4.01(d) of the Model Act is a 
restatement of the trade name law and there- 


Editor’s Note. — Session Laws 2001-358, s. 
14(a), effective January 1, 2002, and applicable 
to documents submitted for filing on or after 
that date, provides that: “G.S. 55-4-Ol1(a), (e), 
and (f) are recodified as G.S. 55D-20(a), (c), and 
(d), respectively, in Article 3 of Chapter 55D of 
the General Statutes. The catch line of G.S. 
55D-20, as enacted by this section, is ‘Name 
requirements.’ G.S. 55-4-01(b), (c), and (g) are 
recodified as G.S. 55D-21(b), (c), and (d), respec- 
tively, in Article 3 of Chapter 55D of the Gen- 
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fore was deemed unnecessary. 

Subsection (e) was rewritten for clarification. 

Subsection (f) was added to bring forward the 
provisions of fermer G.S. 55-12(k). 

Subsection (g), which is not in the Model Act, 
is an entirely new section that addresses the 
use of a dissolved corporation’s name. 

Former G.S. 55-12(b), which provided that a 
corporate name could not contain “any word or 
phrase which is likely to mislead the public or 
which indicates or implies that it is organized 
for any purpose other than one or more of the 
purposes contained in its charter,” was not 
brought forward. The provision was aimed at 
preventing fraudulent business practices, and 
the drafters decided that this should be policed 
by the Attorney General rather than by the 
Secretary of State through the corporation 
laws. 


eral Statutes. The catch line of G.S.55D-21, as 
enacted by this section, is ‘Entity names on the 
records of the Secretary of State; availability.” 

Session Laws 2001-358, s. 14(b), as amended 
by Session Laws 2001-387, s. 173, effective 
January 1, 2002, and applicable to documents 
submitted for filing on or after that date, 
recodified G.S. 55-4-02, 55-4-03, 55-4-04, 55- 
4-05 as G.S. 55D-23, 55D-24, 55D-25, 55D-26, 
respectively, in Article 3 of Chapter 55D of the 
General Statutes. 
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Session Laws 2001-358, s. 53, provided that 
the act, which amended this section, was effec- 
tive October 1, 2001, and applicable to docu- 
ments submitted for filing on or after that date. 
Section 173 of Session Laws 2001-387 changed 
the effective date of Session Laws 2001-358 
from October 1, 2001, to January 1, 2002. 
Section 6 of Session Laws 2001-413, effective 
September 14, 2001, added a sentence to s. 
175(a) of Session Laws 2001-387, making s. 173 
of that act effective when it became law (August 
26, 2001). As a result of these changes, the 
amendment by Session Laws 2001-358 is effec- 
tive January 1, 2002, and applicable to docu- 
ments submitted for filing on or after that date. 

Session Laws 2001-387, s. 154(b), provides 
that: “Nothing in this act shall supersede the 
provisions of Article 10 or 65 of Chapter 58 of 
the General Statutes, and this act does not 
create an alternate means for an entity gov- 
erned by Article 65 of Chapter 58 of the General 
Statutes to convert to a different business 
form.” 
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Effect of Aniendments. — Session Laws 
2001-358, ss. 14(a) and 15, effective January 1, 
2002, and applicable to documents submitted 
for filing on or after that date, recodified G.S. 
55-4-01(a), (e), and (f) as subsections (a), (c), 
and (d) of this section; added the section 
catchline; and rewrote the section. 

Session Laws 2001-387, s. 162, effective Jan- 
uary 1, 2002, rewrote subdivision (a)(3); in- 
serted present subdivision (a)(4) and redesig- 
nated former subdivision (a)(4) as subdivision 
(a)(5); deleted “as the last words or letters of its 
name” from the end of subdivision (a)(5); in- 
serted present subsection (b) and redesignated 
former subsections (b) through (d) as subsec- 
tions (c) through (e); and made minor stylistic 
changes throughout the section. 

Legal Periodicals. — For article, “The Cre- 
ation of North Carolina’s Limited Liability Cor- 
poration Act,” see 32 Wake Forest L. Rev. 179 
(1997). 


§ 55D-21. Entity names on the records of the Secretary of 


State; availability. 


(a) The following entities are subject to this section: 
(1) Domestic corporations, nonprofit corporations, limited liability compa- 
nies, limited partnerships, and registered limited liability partner- 


ships. 


(2) Foreign corporations, foreign nonprofit corporations, foreign limited 
liability companies, and foreign limited partnerships applying for or 
maintaining a certificate of authority to transact business or conduct 


affairs in this State. 


(3) Foreign limited liability partnerships applying for or maintaining a 
statement of foreign registration. 

(b) Except as authorized by subsection (c) of this section, the name of an 
entity subject to this section, including a fictitious name for a foreign entity, 
must be distinguishable upon the records of the Secretary of State from: 

(1) The name of a domestic corporation, nonprofit corporation, limited 


lability company, limited partnership, or registered limited liability 
partnership, or of a foreign corporation, foreign nonprofit corporation, 
foreign limited liability company, or foreign limited partnership 
authorized to transact business or conduct affairs in this State, or a 
foreign limited liability partnership maintaining a statement of 
foreign registration in this State; 


(2) Aname reserved or registered under G.S. 55D-23 or registered under 


G.S. 55D-24; and 


(3) The fictitious name adopted by a foreign corporation, foreign nonprofit 


corporation, foreign limited liability company, or foreign limited 
partnership authorized to transact business or conduct affairs, or a 
foreign limited liability partnership maintaining a statement of 
foreign registration in this State because its real name is unavailable. 


(c) A person may apply to the Secretary of State for authorization to use a 
name that is not distinguishable upon the Secretary of State’s records from one 
or more of the names described in subsection (b) of this section. The Secretary 
of State shall authorize use of the name applied for if: 
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(1) The other person who has or uses the name or who has reserved or 
registered the name consents in writing to the use and submits an 
undertaking in form satisfactory to the Secretary of State to change 
its name to a name that is distinguishable upon the records of the 
Secretary of State from the name of the applicant; or 

(2) The applicant delivers to the Secretary of State a certified copy of the 
final judgment of a court of competent jurisdiction establishing the 
applicant’s right to use the name applied for in this State. 

(d) Except as otherwise provided in this subsection, the name of a corpora- 
tion dissolved under Article 14 of Chapter 55 of the General Statutes, of a 
nonprofit corporation dissolved under Article 14 of Chapter 55A of the General 
Statutes, of a limited liability company dissolved under Article 6 of Chapter 
57C of the General Statutes, of a limited partnership dissolved under Part 8 of 
Article 5 of Chapter 59 of the General Statutes, or of a limited liability 
partnership whose registration as a limited liability partnership has been 
cancelled under G.S. 59-84.2 or revoked under G.S. 59-84.4, may not be used by 
another entity until one of the following occurs: 

(1) In the case of a nonjudicial dissolution other than an administrative 
dissolution or cancellation of registration as a limited liability part- 
nership, 120 days after the effective date of the dissolution or 
cancellation. 

(2) In the case of an administrative dissolution or revocation of registra- 
tion as a limited liability partnership, the expiration of five years after 
the effective date of the administrative dissolution or revocation. 

(3) In the case of a judicial dissolution, 120 days after the later of the date 
the judgment has become final or the effective date of the dissolution. 
The person applying for the name must certify to the Secretary of 
State that no appeal or other judicial review of the judgment directing 
dissolution is pending. 

(4) The dissolved entity changes its name to a name that is distinguish- 
able upon the records of the Secretary of State from the names of other 
domestic corporations, nonprofit corporations, limited liability compa- 
nies, limited partnerships, or registered limited liability partnerships 
or foreign corporations, foreign nonprofit corporations, foreign limited 
liability companies, or foreign limited partnerships authorized to 
transact business or conduct affairs in this State, or foreign limited 
liability partnerships maintaining a statement of foreign registration 
in this State. (1901, c. 2, s. 8; 19038, c. 453; Rev., s. 1137; 1913, c. 5, s. 
TC S4°s. 1114-1935; ec) 166,320; 1939; ¢: 222: G.S.,'s. 55-2; 1955, c. 
1371, s. 1; 1959, c. 1316, s. 28; 1969, c. 751, ss. 4-6; 1973, c. 469, s. 45.3; 
1989, c. 265, s. 1; 1989 (Reg. Sess., 1990), c. 1024, s. 12.5; 1995, c. 539, 
Ss. 4. 0, 2001-358, ss- 1414), 15: 2001-387, ss. 163. 173, 175(a); 
2001-390, ss. 8, 15; 2001-413, s. 6; 2001-487, s. 62(h).) 


FORMER OFFICIAL COMMENT TO § 55-4-01 


Editor’s Note. — The Official Comments located under § 55D-20 were formerly located under 
§ 55-4-01, parts of which were recodified as $$ 55D-20 and 55D-21 in 2001. At the request of the 
Revisor of Statutes, the Official Comments have been transferred to § 55D-20 as historical 
annotations pursuant to Session Laws 2001-358, s. 52. The Official Comments under that section 
apply to this section as well. 


FORMER AMENDED NORTH CAROLINA COMMENTARY TO § 55-4-01 


Editor’s Note. — The North Carolina Commentary located under §$ 55D-20 was formerly 
located under §$ 55-4-01, parts of which were recodified as $$ 55D-20 and 55D-21 in 2001. At the 
request of the Revisor of Statutes, the North Carolina Commentary has been transferred to 
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§ 55D-20 as historical annotations pursuant to Session Laws 2001-358, s. 52. The North Carolina 
Commentary under that section applies to this section as well. 


Editor’s Note. — Session Laws 2001-358, s. 
53, provided that the act, which amended this 
section, was effective October 1, 2001, and 
applicable to documents submitted for filing on 
or after that date. Section 173 of Session Laws 
2001-387 changed the effective date of Session 
Laws 2001-358 from October 1, 2001, to Janu- 
ary 1, 2002. Section 6 of Session Laws 2001- 
413, effective September 14, 2001, added a 
sentence to s. 175(a) of Session Laws 2001-387, 
making s. 173 of that act effective when it 
became law (August 26, 2001). As a result of 
these changes, the amendment by Session 
Laws 2001-358 is effective January 1, 2002, 
and applicable to documents submitted for fil- 
ing on or after that date. 

Session Laws 2001-387, s. 154(b), provides 
that “Nothing in the act shall supersede the 
provisions of Article 10 or 65 of Chapter 58 of 
the General Statutes, and this act does not 
create an alternate means for an entity gov- 
erned by Article 65 of Chapter 58 of the General 
Statutes to convert to a different business 
form.” 

Session Laws 2001-390, s. 14, provides: “The 
Secretary of State shall report to the General 
Assembly by June 30, 2003, on whether a time 
limit should be placed upon the period of time 
within which an entity may be permitted to 
apply for reinstatement from administrative 
dissolution or revocation.” 

Effect of Amendments. — Session Laws 
2001-358, ss. 14(a) and 15, effective January 1, 
2002, and applicable to documents submitted 
for filing on or after that date, recodified G.S. 
55-4-01(b), (c) and (g) as subsections (b), (c) and 
(d) of this section; added the section catchline; 
and rewrote the section. 

Session Laws 2001-387, s. 163, effective Jan- 
uary 1, 2002, inserted “cancelled under G.S. 
59-84.2 or” near the end of the introductory 
language of subsection (d); rewrote subdivision 


(d)(1) and (d)(2); and made a minor stylistic 
change. 

Session Laws 2001-390, s. 8, effective August 
26, 2001, and applicable retroactively to appli- 
cations for reinstatement made on or after 
December 1, 1999, amending former § 55-4- 
01(g) before the recodification to subsection (d) 
of this section, added “until one of the following 
occurs” at the end of the introductory language 
of subsection (g); deleted “or” at the end of 
subdivision (g)(1); substituted “five years after 
the effective date of the administrative dissolu- 
tion” for “the period within which the corpora- 
tion may be reinstated pursuant to G.S. 55-14- 
21” at the end of subdivision (g)(2); inserted the 
subdivision (g)(3) designation, and deleted “un- 
less” at the beginning of that subdivision. 

Session Laws 2001-390, s. 15, effective Jan- 
uary 1, 2002, in this section as enacted by 
Session Laws 2001-358 and amended by Ses- 
sion Laws 387, added “one of the following 
occurs” to the end of the introductory language 
of subsection (d); substituted “five years after 
the effective date of the administrative dissolu- 
tion or revocation” for “the period within which 
the entity or its registration may be reinstated” 
in subdivision (d)(2); redesignated the former 
last paragraph of subsection (d) as present 
subdivision (d)(4); and substituted “The dis- 
solved entity” for “The name of a dissolved 
entity may be used at any time if the entity” at 
the beginning of subdivision (d)(4). 

Session Laws 2001-487, s. 62(h), effective 
January 1, 2002, as enacted by Session Laws 
2001-358 and amended by s. 163 of Session 
Laws 2001-387, deleted a comma preceding “in 
this State” at the end of the last sentence of 
subsection (d) (now subdivision (d)(4)). 

Legal Periodicals. — For article, “The Cre- 
ation of North Carolina’s Limited Liability Cor- 
poration Act,” see 32 Wake Forest L. Rev. 179 
(1997). 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under the Business Corporation Act 
adopted in 1955. 

Generally Descriptive Phrases Not Cov- 
ered by Subsection (c). — The proscription in 
former § 55-12(c) against deceptively similar 
corporate names remained circumscribed by 
the salutary common law principle that gener- 
ally descriptive phrases may not be exclusively 
appropriated in a trade name. Two Way Radio 
Serv., Inc. v. Two Way Radio of Carolina, Inc., 
322 N.C. 809, 370 S.E.2d 408 (1988). 
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Use of a Generally Descriptive Term Did 
Not Exclude Others. — Plaintiff did not, by 
its prior incorporation under a name that in- 
cluded the generally descriptive phrase “two 
way radio,” acquire a right to the use of that 
phrase in its corporate name to the exclusion of 
that right in defendant and others subse- 
quently incorporated. Two Way Radio Seryv., 
Inc. v. Two Way Radio of Carolina, Inc., 322 
N.C. 809, 370 S.E.2d 408 (1988). 

“Homestead Builders” Insufficient. — 
Where a contract or sale entered into by a 
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- purported corporation used only the name 
“Homestead Builders,” and, similarly, the bank 
account of the purported corporation was 
opened in the name of “Homestead Builders,” 
the corporate name did not comply with former 
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262 S.E.2d 845, cert. denied, 300 N.C. 197, 269 
S.E.2d 624, reh’g denied, 270 S.E.2d 109 (N.C. 
1980). 

Applied in State v. Woody, 132 N.C. App. 
788, 513 S.E.2d 801 (1999). 


§ 55-12(a). Keels v. Turner, 45 N.C. App. 213, 


§ 55D-22. Names of foreign entities. 


(a) If the name of a foreign corporation, foreign nonprofit corporation, 
foreign limited liability company, foreign limited partnership, or foreign 
limited lability partnership does not satisfy the requirements of G.S. 55D-20 
and G.S. 55D-21, then to obtain or maintain a certificate of authority to 
transact business or conduct affairs in this State or a statement of foreign 
registration in this State, the entity may: 

(1) Ifa foreign corporation or foreign nonprofit corporation, add the word 
“corporation”, “incorporated”, “company”, or “limited”, or the abbrevi- 
aan “corp.”, “inc.”, “co.”, or “Itd.” to its corporate name for use in this 

tate; 

(2) If a foreign limited liability company, add the words “limited liability 
company’, or the abbreviation “L.L.C.”, or “LLC”, or the combination 
“Itd. liability co.”, “limited lability co.”, or “Itd. liability company” to 
its name for use in this State if the addition will cause the name to 
satisfy the requirements of G.S. 55D-20 and G.S. 55D-21; 

(3) If a foreign limited partnership that is not a foreign limited liability 
limited partnership, add the words “limited partnership” or the 
abbreviation “L.P.” or “LP”, or the combination “ltd. partnership”; 

(4) If a foreign limited partnership that is a foreign limited liability 
limited partnership, add the words “registered limited liability lim- 
ited partnership” or “limited liability limited partnership” or the 
abbreviation “L.L.L.P.”, “R.L.L.L.P.”, “LLLP”, or “RLLLP”; 

(5) If a foreign limited liability partnership, add the words “registered 
limited liability partnership”, or “limited liability partnership” or the 
abbreviation “L.L.P.”, “R.L.L.P.”, “LLP”, or “RLLP”; or 

(6) Use a fictitious name, which includes one or more of the words, 
abbreviations, or combinations in subdivisions (1) through (5) of this 
subsection if applicable, to transact business or conduct affairs in this 
State if its real name is unavailable and it delivers to the Secretary of 
State for filing a copy of the resolution adopting the fictitious name. 

(b) If a foreign corporation, foreign nonprofit corporation, foreign limited 
liability company, or foreign limited partnership authorized to transact busi- 
ness or conduct affairs in this State, or a foreign limited liability partnership 
maintaining a statement of foreign registration, changes its name to one that 
does not satisfy the requirements of this Article, it may not transact business 
or conduct affairs in this State under the changed name until it adopts a name 
satisfying the requirements of this Article and obtains an amended certificate 
of authority or statement of foreign registration under G.S. 55-15-04, 55A-15- 
04, 57C-7-05, 59-91, or 59-905, as applicable. (2001-358, s. 15; 2001-387, ss. 
164, 173, 175(a); 2001-418, s. 6.) 


Editor’s Note. — Session Laws 2001-358, s. 
53, provided that the act, which amended this 
section, was effective October 1, 2001, and 
applicable to documents submitted for filing on 
or after that date. Section 173 of Session Laws 
2001-387 changed the effective date of Session 
Laws 2001-358 from October 1, 2001, to Janu- 
ary 1, 2002. Section 6 of Session Laws 2001- 
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413, effective September 14, 2001, added a 
sentence to s. 175(a) of Session Laws 2001-387, 
making s. 173 of that act effective when it 
became law (August 26, 2001). As a result of 
these changes, the amendment by Session 
Laws 2001-358 is effective January 1, 2002, 
and applicable to documents submitted for fil- 
ing on or after that date. 
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Session Laws 2001-387, s. 154(b), provides 
that “Nothing in the act shall supersede the 
provisions of Article 10 or 65 of Chapter 58 of 
the General Statutes, and this act does not 
create an alternate means for an entity gov- 
erned by Article 65 of Chapter 58 of the General 
Statutes to convert to a different business 
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inserted “that is not a foreign limited liability 
limited partnership” in subdivision (a)(3); in- 
serted subdivision (a)(4) and redesignated 
former subdivisions (a)(4) and (5) as present 
subdivisions (a)(5) and (6); deleted “as the last 
words or letters of its name” following “RLLP” 
in subdivision (a)(5); and substituted “subdivi- 


form.” 
Effect of Amendments. — Session Laws 
2001-387, s. 164, effective January 1, 2002, 


sions (1) through (5)” for “subdivisions (1) 
through (4)” in subdivision (a)(6). 


§ 55D-23. Reserved name. 


(a) A person may reserve the exclusive use of a name for an entity, including 
a fictitious name for a foreign corporation, foreign nonprofit corporation, 
foreign limited liability company, foreign limited partnership, or foreign 
limited liability partnership whose name is not available, by filing an appli- 
cation with the Secretary of State. The application must set forth the name and 
address of the applicant and the name proposed to be reserved. If the Secretary 
of State finds that the name applied for is available, the Secretary of State 
shall reserve the name for the applicant’s exclusive use for a nonrenewable 
120-day period. 

(b) The owner of a reserved name may transfer the reservation to another 
person by filing with the Secretary of State a signed notice of the transfer that 
states the name and address of the transferee. 

(c) Any person acquiring the goodwill of a domestic corporation, nonprofit 
corporation, limited liability company, limited partnership, or registered 
limited liability partnership, or of a foreign corporation, foreign nonprofit 
corporation, foreign limited liability company, or foreign limited partnership 
authorized to transact business or conduct affairs in this State, or of a foreign 
limited liability partnership maintaining a statement of foreign registration in 
this State may, on furnishing the Secretary of State satisfactory evidence of 
such acquisition, reserve for 10 years the exclusive right to any name that 
became available as a result of the acquisition. (1901, c. 2, s. 8; 1903, c. 453; 
Rey., s. 1137, 1913) c.5)s. 1; C.S..8 01114-01935. cc 1665320219397 c.222. Gio! 
s. 55-2; 1955, c. 1371, s. 1; 1959, c. 1816, s. 28; 1969, c. 751, ss. 4-6; 1973, c. 469, 
s. 45.3; 1989, c. 265, s. 1; 2001-358, ss. 14(b), 15; 2001-387, ss. 173, 175(a); 
2001-413, s. 6.) 


OFFICIAL COMMENT TO FORMER § 55-4-02 


Editor’s Note. — The Official Comments below were formerly located under § 55-4-02 prior to 
its transfer in 2001. At the request of the Revisor of Statutes, the Official Comments have been 
transferred to this section as historical annotations pursuant to Session Laws 2001-358, s. 52. 


The “reservation” of a corporate name is basi- 
cally a device to simplify the formation of a new 
corporation or the qualification of a foreign 
corporation. By reserving a name, the persons 
considering the formation or qualification of the 
corporation can order stationery, prepare docu- 
ments, etc. on the assumption that the reserved 
name will be available. Reference to a specific 
intent to form a new corporation is not required 
by the statute, however, since a secretary of 
state is not equipped and should not be asked to 
determine whether the requisite intent actu- 
ally exists. For the same reason, “any person” is 
permitted to reserve a corporate name without 
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reference to specific classes of persons who 

might wish to reserve a corporate name for 

various purposes. — 
Under section 4.02 of the Model Act, an 
available corporate name may be reserved: 

(1) by persons considering the formation of a 
new domestic corporation; 

(2) by persons considering the formation of a 
corporation in another state and the immedi- 
ate qualification of that new corporation in 
this state; and 

(3) by a foreign corporation planning or consid- 
ering qualification in this state. The name 
reserved may be the foreign corporation’s 
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“official name” (if that name is available) or 
another name. The foreign corporation may 
thereafter use the reserved name as the 
name of a domestic subsidiary or, if its real 
name is unavailable, as a fictitious “official 
name” for its qualification under section 

15.06. 

These illustrations are designed to suggest the 
scope and flexibility of section 4.02, and not to 
exhaust the possible uses to which a reserved 
name may be put. 

Consideration was also given to whether res- 
ervation of a corporate name should be made 
renewable. The modern requirements for incor- 
poration of a domestic corporation or the qual- 
ification of a foreign corporation are so simple 
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that it is unlikely that more than 120 days 
could ever be realistically required to form or 
qualify a corporation. Also, it was believed to be 
undesirable to allow the reservation procedure 
to be used for other purposes, such as perma- 
nently setting aside a name by successive re- 
newals. Therefore, only a single, one-time res- 
ervation is provided for, although after the 
120-day period expires the name becomes avail- 
able again and anyone, including the original 
reserver, may reserve the name. And nothing 
prevents the formation of an inactive corpora- 
tion specifically to hold the desired name if a 
longer period of reservation is desired than the 
120-day period specified by section 4.02. 


NORTH CAROLINA COMMENTARY TO FORMER § 55-4-02 


Editor’s Note. — The North Carolina Commentary below was formerly located under § 55-4-02 
prior to its transfer in 2001. At the request of the Revisor of Statutes, the North Carolina 
Commentary has been transferred to this section as historical annotations pursuant to Session 


Laws 2001-358, s. 52. 


Subsection (c) was added to the Model Act’s 
provisions to bring forward the provisions of 
former G.S. 55-12(e). Other minor changes to 


- Editor’s Note. — Session Laws 2001-358, s. 

53, provided that the act, which amended this 
section, was effective October 1, 2001, and 
applicable to documents submitted for filing on 
or after that date. Section 173 of Session Laws 
2001-387 changed the effective date of Session 
Laws 2001-358 from October 1, 2001, to Janu- 
ary 1, 2002. Section 6 of Session Laws 2001- 
413, effective September 14, 2001, added a 
sentence to s. 175(a) of Session Laws 2001-387, 
making s. 173 of that act effective when it 
became law (August 26, 2001). As a result of 
these changes, the amendment by Session 
Laws 2001-358 is effective January 1, 2002, 
and applicable to documents submitted for fil- 
ing on or after that date. 


§ 55D-24. Registered name. 


the Model Act in this section were made for 
clarification. 


Effect of Amendments. — Session Laws 
2001-358, ss. 14(b) and 15, effective January 1, 
2002, and applicable to documents submitted 
for filing on or after that date, recodified G.S. 
55-4-02 as this section; in subsection (a), in the 
first sentence, substituted “exclusive use of a 
name for an entity” for “exclusive use of a 
corporate name’ and inserted “foreign nonprofit 
corporation, foreign limited liability company, 
foreign limited partnership, or foreign limited 
liability partnership,” and in the last sentence, 
deleted “corporate” preceding “name applied,” 
and substituted “the Secretary of State” for 
“he”; deleted “corporate” preceding “name may” 
in subsection (b); and rewrote subsection (c). 


(a) A foreign corporation, foreign nonprofit corporation, foreign limited 
hability company, foreign limited partnership, or foreign limited liability 
partnership may register its name, or its name with any addition required by 
G.S. 55D-22, if the name to be registered is distinguishable upon the records of 
the Secretary of State from the names that are not available under G.S. 
55D-21(b). 

(b) An entity described in subsection (a) of this section registers its name, or 
its name with any addition required by G.S. 55D-22, by filing with the 
Secretary of State an application: 

(1) Setting forth its name, or its name with any addition required by G.S. 
55D-22, the state or country and date of its incorporation or forma- 
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tion, and a brief description of the nature of the business or activities 
in which it is engaged; and 

(2) Accompanied by a certificate of existence (or a document of a similar 
import) from the state or country of incorporation or formation. 

(c) The name is registered for the applicant’s exclusive use upon the 
effective date of the application and until the end of the calendar year in which 
it became effective. 

(d) An entity whose registration is effective may renew it for successive 
years by filing with the Secretary of State a renewal application, which 
complies with the requirements of subsection (b) of this section, between 
October 1 and December 31 of the preceding year. The renewal application 
renews the registration for the following calendar year. Any renewal applica- 
tion filed after the expiration of the registration shall be treated as a new 
application for registration. 

(e) An entity whose registration is effective may thereafter become autho- 
rized to transact business or conduct affairs under that name or consent in 
writing to the use of that name by: 

(1) A domestic corporation, nonprofit corporation, limited liability com- 
pany, limited partnership, or registered limited liability partnership 
thereafter incorporated, formed, or registered in this State under that 
name; 

(2) A domestic corporation, nonprofit corporation, limited liability com- 
pany, limited partnership, or registered limited liability partnership 
that changes its name to that name; or 

(3) Another foreign corporation, foreign nonprofit corporation, foreign 
limited liability company, foreign limited partnership, or foreign 
limited lability partnership that becomes authorized to transact 
business or conduct affairs in this State under that name. 

The registration terminates when the domestic corporation, nonprofit cor- 
poration, limited lability company, limited partnership, or registered limited 
liability partnership is incorporated, formed, registered, or changes its name or 
the foreign corporation, foreign nonprofit corporation, foreign limited liability 
company, foreign limited partnership, or foreign limited liability partnership 
qualifies or registers or consents to the qualification or registration of another 
entity under the registered name. (1901, c. 2, s. 8; 1903, c. 453; Rev., s. 1137; 
1913, ¢. 5,8. 1; 'C.S8..s. 1114; 1935, ce. 166, 320;,1989.c82224G Sis. 55-23195a) 
c. 1371, 8.1; 1959, c. 1316, s, 28; 1969, c. 751,:s824-6; 1973,e)4695'5. 45:3:,1.989, 
c. 265, s. 1; 2001-358, ss. 14(b), 15; 2001-387, ss. 165(a), 165(b), 173, 175(a); 
2001-418, s. 6.) 


OFFICIAL COMMENT TO FORMER § 55-4-03 


Editor’s Note. — The Official Comments below were formerly located under § 55-4-03 prior to 
its transfer in 2001. At the request of the Revisor of Statutes, the Official Comments have been 
transferred to this section as historical annotations pursuant to Session Laws 2001-358, s. 52. 


The “registration” of a corporate name is basi- names. For this reason, generally only “real” 
cally a device by which a foreign corporation, names of foreign corporations may be regis- 
not qualified to transact business in the state, tered (with exceptions described below). A 
can preserve the right to use its unique “real” broader approach would create issues better 
name if it decides later to qualify in the state. | resolved under a trademark or similar statute, 
In effect, registration ensures “real” name _ or by litigation under unfair competition prin- 
availability in areas of potential future expan- ciples, and might impose duties on secretaries 
sion. of state that they are generally not equipped to 

It is believed desirable to limit section 4.03 to handle, or could handle only at increased cost. 
this purpose and not allow it to become an Registration of a name other than the “real” 
indirect device for the preservation of trade- name is permitted in only one situation: if the 
marks, trade names, or possible assumed “real” name of a foreign corporation is not. 
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available solely because it does not comply with 
section 15.06, requiring the words “incorporat- 
ed,” “corporation,” “company,” or “limited,” or an 
abbreviation of one of these words, the corpora- 
tion may add one of these words or abbrevia- 
tions and register its “real” name as so modified 
under section 4.03(a). 

Confusion sometimes exists between “reser- 
vation” of names under section 4.02 and regis- 
tration of names under section 4.03. A foreign 
corporation that is planning to qualify as a 
foreign corporation and finds that its name is 
available in the state may either register or 
reserve the name. Often a foreign corporation 
will have to decide whether to qualify or to 
create a domestic subsidiary; this well may be 
decided after the exclusive right to use the 
corporate name in the state is obtained either 
by reservation or by registration. If the corpo- 
ration registers its name, it will be kept indef- 
initely; if it reserves, it will be kept for 120 days 
and then become available again. That is the 
foreign corporation’s choice. If a foreign corpo- 
ration registers its name and then elects to 
form a domestic or foreign subsidiary, the writ- 
ten consent procedure of section 4.03(e) allows 
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the secretary of state to ascertain that the 
domestic subsidiary is related to the foreign 
corporation and that use of the registered name 
by that subsidiary is acceptable to the foreign 
parent. 

If a foreign corporation’s “real” name is un- 
available, a foreign corporation may reserve any 
name — including one that is assumed or 
fictitious when compared with the corporation’s 
“real” name — for 120 days. But it may not 
register this type of name in light of the policy 
against allowing the name provisions of the 
Model Act to be used for purposes broader than 
the “unique name” issue. Nevertheless, a for- 
eign corporation that wishes to be certain that 
a particular fictitious or assumed name will be 
available in the future may create an inactive 
domestic subsidiary with the desired name to 
preserve its future availability. See also the 
Official Comment to section 15.06. 

Section 4.03(e) provides that the protection of 
the name provided by this section terminates 
when the name is used pursuant to this section 
by the foreign corporation or its domestic or 
foreign subsidiary. 


NORTH CAROLINA COMMENTARY TO FORMER § 55-4-03 


Editor’s Note. — The North Carolina Commentary below was formerly located under § 55-4-03 
prior to its transfer in 2001. At the request of the Revisor of Statutes, the North Carolina 
Commentary has been transferred to this section as historical annotations pursuant to Session 


Laws 2001-358, s. 52. 


Subsection (c) differs from the Model Act in 
providing that registration of a corporate name 
remains effective “until the end of the calendar 
year in which it became effective.” 

The last sentence of subsection (d) was added 
from former G.S. 55-12(h). Former G.S. 55- 


Editor’s Note. — Session Laws 2001-358, s. 
53, provided that the act, which amended this 
section, was effective October 1, 2001, and 
applicable to documents submitted for filing on 
or after that date. Section 173 of Session Laws 
2001-387 changed the effective date of Session 
Laws 2001-358 from October 1, 2001, to Janu- 
ary 1, 2002. Section 6 of Session Laws 2001- 
413, effective September 14, 2001, added a 
sentence to s. 175(a) of Session Laws 2001-387, 
making s. 173 of that act effective when it 
became law (August 26, 2001). As a result of 
these changes, the amendment by Session 
Laws 2001-358 is effective January 1, 2002, 
and applicable to documents submitted for fil- 
ing on or after that date. 

Session Laws 2001-387, s. 154(b), provides 
that “Nothing in the act shall supersede the 
provisions of Article 10 or 65 of Chapter 58 of 
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12(h) permitted renewals on a year-to-year ba- 
sis for ten years, whereas this Act does not 
contain this limitation. 

Other minor changes to the Model Act in this 
section were made for clarification. 


the General Statutes, and this act does not 
create an alternate means for an entity gov- 
erned by Article 65 of Chapter 58 of the General 
Statutes to convert to a different business 
form.” 

Effect of Amendments. — Session Laws 
2001-358, ss. 14(b) and 15, effective January 1, 
2002, and applicable to documents submitted 
for filing on or after that date, recodified G.S. 
55-4-03 as this section; rewrote subsections (a) 
and (e); in the introductory language of subsec- 
tion (b), substituted “An entity registers its 
name, or its name with” for “A foreign corpora- 
tion registers its corporate name, or its corpo- 
rate name with” and substituted “G.S. 55D-22” 
for “G.S. 55-15-06”; in subdivision (b)(1), sub- 
stituted “its name, or its name with any addi- 
tion required by G.S. 55D-22” for “its corporate 
name, or its corporate name with any addition 
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required by G.S. 55-15-06,” and inserted “orga- 
nization, or formation” and “or activities”; 
added “organization, or formation” to the end of 
subdivision (b)(2); and in the first sentence of 
subsection (d), substituted “An entity” for “A 
foreign corporation” and inserted “of this sec- 
tion.” 

Session Laws 2001-387, ss. 165(a) and 
165(b), effective January 1, 2002, inserted “de- 
scribed in subsection (a) of this section” in the 

‘introductory language of subsection (b); deleted 
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“organization” following “incorporation” in sub- 
divisions (b)(1) and (2), and made minor punc- 
tuation changes; and, substituted “incorporat- 
ed, formed, or registered” for “incorporated, 
organized, or formed” in subdivision (e)(1); and 
in the last paragraph of subsection (e), substi- 
tuted “incorporated, formed, registered, or 
changes” for “incorporated, organized, formed, 
or changes,” and inserted “or registers” and “or 
registration.” 


§ 55D-25. Reserved and registered names; powers of the 
Secretary of State. 


The Secretary of State may revoke any reservation or registration of a name 


if the Secretary of State: 


(1) Gives written notice by registered or certified mail, return receipt 
requested, to the person who made the reservation or registration of 


the date and time of a hearing; 


(2) Conducts a hearing not less that 15 days after receipt of the notice as 
shown by the return receipt; and 

(3) Finds that the application therefor or any transfer thereof was not 
made in good faith or that any statement contained in the application 
for reservation or registration was false when such application was 
filed or has thereafter become false. (1901, c. 2, s. 8; 1903, c. 453; Rev., 
s.. 1187, 1913..c.5, si. 1; ©.5-7 sel tae 1955, cc. 166,020) 1939ecea2 2: 
G.S.,.S.09-2; 1955, c.. 1371,.s. 1;.1959,.c..1316, s: 28; 1969y¢.° 751, 6s. 
4-6; 1973, c. 469, s. 45.3; 1989, c. 265, s. 1; 19938, c. 552, s. 7; 2001-358, 
ss. 14(b), 15; 2001-387, ss. 173, 175(a); 2001-413, s. 6.) 


NORTH CAROLINA COMMENTARY TO FORMER § 55-4-04 


Editor’s Note. — The North Carolina Commentary below was formerly located under § 55-4-04 
prior to its transfer in 2001. At the request of the Revisor of Statutes, the North Carolina 
Commentary has been transferred to this section as historical annotations pursuant to Session 


Laws 2001-358, s. 52. 


This section, which is not part of the Model 
Act, was added to bring forward the provisions 
of former G.S. 55-12(i), relating to the power of 
the Secretary of State to revoke any reservation 
or registration of a corporate name, and the 


Editor’s Note. — Session Laws 2001-358, s. 
53, provided that the act, which amended this 
section, was effective October 1, 2001, and 
applicable to documents submitted for filing on 
or after that date. Section 173 of Session Laws 
2001-387 changed the effective date of Session 
Laws 2001-358 from October 1, 2001, to Janu- 
ary 1, 2002. Section 6 of Session Laws 2001- 
413, effective September 14, 2001, added a 
sentence to s. 175(a) of Session Laws 2001-387, 
making s. 173 of that act effective when it 
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provisions of former G.S. 55-12(), relating to 
enjoining the use by a corporation of a name in 
violation of Article 4. The drafters concluded 
that such powers should be explicit. 


became law (August 26, 2001). As a result of 
these changes, the amendment by Session 
Laws 2001-358 is effective January 1, 2002, 
and applicable to documents submitted for fil- 
ing on or after that date. 

Effect of Amendments. — Session Laws 
2001-358, ss. 14(b) and 15, effective January 1, 
2002, and applicable to documents submitted 
for filing on or after that date, recodified G.S. 
55-4-04 as this section; and rewrote the section. 


§$55D-26 ART. 3. NAMES $55D-26 


§ 55D-26. Real property records. 


(a) A certificate issued by the Secretary of State as described in subsection 
(b) of this section must be recorded when: 

(1) The name of any domestic corporation, nonprofit corporation, limited 
liability company, limited partnership, or registered limited liability 
partnership or foreign corporation, foreign nonprofit corporation, 
foreign limited liability company, foreign limited partnership, or 
foreign limited liability partnership that holds title to real property in 
this State is changed upon amendment to its articles of incorporation 
or organization, its certificate of limited partnership, or its registra- 
tion as a limited liability partnership or foreign limited liability 
partnership; or 

(2) Title to real property in this State held by any entity listed in 
subdivision (1) of this subsection is vested by operation of law in 
another entity upon merger, consolidation, or conversion of the entity. 

The certificate must recite the name change, merger, consolidation, or 
conversion and must be recorded in the office of the register of deeds of the 
county where the property lies or, if the property is located in more than one 
county in each county where any portion of the property lies. 

(b) The Secretary of State shall issue uniform certificates for recordation in 
accordance with this section. In the case of a foreign corporation, foreign 
nonprofit corporation, foreign limited liability company, foreign limited part- 
nership, or foreign limited liability partnership, a similar certificate by any 
competent authority of the jurisdiction of incorporation may be recorded in 
accordance with this section. 

(c) The certificate required by this section must be recorded by the register 
of deeds in the same manner as deeds, and for the same fees, but no formalities 
as to acknowledgement, probate, or approval by any other officer shall be 
required. The former name of the entity holding title to the real property before 
the name change, merger, consolidation, or conversion shall appear in the 
“Grantor” index, and the new name of the corporation or the name of the other 
entity holding title to the real property by virtue of the merger, consolidation, 
or conversion shall appear in the “Grantee” index. (1989, c. 265, s. 1; 1991, c. 
645, s. 2(a); 1999-369, s. 1.4; 2001-358, ss. 14(b), 15; 2001-387, ss. 166, 173, 
175(a); 2001-413, s. 6.) 


NORTH CAROLINA COMMENTARY TO FORMER § 55-4-05 


Editor’s Note. — The North Carolina Commentary below was formerly located under § 55-4-05 
prior to its transfer in 2001. At the request of the Revisor of Statutes, the North Carolina 
Commentary has been transferred to this section as historical annotations pursuant to Session 
Laws 2001-358, s. 52. 


This section, which is not part of the Model operation of law in a merger. It is a blend of 
Act, relates to updating real property records — section 13.1-633 of the Virginia act and G.S. 
when the name of a corporation is changed or 47-18.1. 
when title to real property is transferred by 


Editor’s Note. — Session Laws 2001-358, s. ary 1, 2002. Section 6 of Session Laws 2001- 
53, provided that the act, which amended this 413, effective September 14, 2001, added a 
section, was effective October 1, 2001, and sentence tos. 175(a) of Session Laws 2001-387, 
applicable to documents submitted for filing on making s. 173 of that act effective when it 
or after that date. Section 173 of Session Laws became law (August 26, 2001). As a result of 
2001-387 changed the effective date of Session these changes, the amendment by Session 
Laws 2001-358 from October 1, 2001, to Janu- Laws 2001-358 is effective January 1, 2002, 
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and applicable to documents submitted for fil- 
ing on or after that date. 

Session Laws 2001-387, s. 154(b), provides 
that “Nothing in the act shall supersede the 
provisions of Article 10 or 65 of Chapter 58 of 
the General Statutes, and this act does not 
create an alternate means for an entity gov- 
erned by Article 65 of Chapter 58 of the General 
Statutes to convert to a different business 
form.” 

Effect of Amendments. — Session Laws 
2001-358, ss. 14(b) and 15, effective January 1, 
2002, and applicable to documents submitted 


CH. 55D. FILINGS, NAMES, AND REGISTERED AGENTS 


§55D-30 


55-4-05 as this section; rewrote subsections (a) 
and (b); and in subsection (c), substituted “must 
be recorded” for “shall be recorded” in the first 
sentence, and substituted “entity holding” for 
“corporation holding” in the second sentence. 

Session Laws 2001-387, s. 166, effective Jan- 
uary 1, 2002, in subdivision (a)(1), inserted the 
first occurrence of “limited partnership” and 
substituted “or its registration as a limited 
liability partnership or foreign limited liability 
partnership” for “or its application for registra- 
tion as a limited liability parizership” at the 
end. 


for filing on or after that date, recodified G.S. 


§§ 55D-27 through 55D-29: Reserved for future codification purposes. 


ARTICLE 4. 
Registered Office and Registered Agent. 


§ 55D-30. Registered office and registered agent required. 


(a) Each domestic corporation, nonprofit corporation, limited liability com- 
pany, limited partnership, and limited liability partnership, each foreign 
limited liability partnership maintaining a statement of foreign registration, 
and each foreign corporation, nonprofit corporation, limited liability company, 
and limited partnership authorized to transact business or conduct affairs in 
this State must continuously maintain in this State: 

(1) Aregistered office that may be the same as any of its places of business 
or any place where it conducts affairs; and 
(2) A registered agent, who must be: 

a. An individual who resides in this State and whose business office 
is identical with the registered office; 

b. A domestic corporation, nonprofit corporation, or limited liability 
company whose business office is identical with the registered 
office; or 

c. A foreign corporation, foreign nonprofit corporation, or foreign 
limited lability company authorized to transact business or 
conduct affairs in this State whose business office is identical with 
the registered office. 

(b) The sole duty of the registered agent to the entity is to forward to the 
entity at its last known address any notice, process, or demand that is served 
on the registered agent. (1901, c. 5; Rev., s. 1243; C.S., s. 1137; 1937, c. 133, ss. 
1-3; G.S., ss. 55-38, 55-39; 1955, c. 13871, s. 1; 1957, c. 979, s. 17; 1989, c. 265, 
s. 1; 2000-140, s. 101(a); 2001-358, ss. 44, 45; 2001-387, ss. 173, 175(a); 
2001-413, s. 6.) 


FORMER OFFICIAL COMMENT TO § 55-5-01 


Editor’s Note. — The Official Comments below were formerly located under § 55-5-01 prior to 
its amendment in 2001. At the request of the Revisor of Statutes, the Official Comments have been 
transferred to this section as historical annotations pursuant to Session Laws 2001-358, s. 52. 


The requirements that a corporation continu- 
ously maintain a registered office and a regis- 
tered agent at that office are based on the 


premises that at all times a corporation should 
have an office where it may be found and a 
person at that office on whom any notice or 
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process required or permitted by law may be 
served. This covers not only service of process 
in connection with litigation but also tax no- 
tices and communications from the secretary of 
state and other governmental offices. The street 
address of the registered office must appear in 
the public records maintained by the secretary 
of state. A mailing address, such as a post office 
box, is not sufficient since the registered office 
is the designated location for service of process. 

The Model Act assumes that formal commu- 
nications to the corporation will normally be 
addressed to the registered agent at the regis- 
tered office. If the communication itself deals 
with the registered office or registered agent, 
however, copies must be sent to the principal 
office of the corporation. Moreover, the Act 
authorizes corporations to retain records at, or 
to provide information to shareholders through, 
offices other than the registered office. The 
Model Act consistently recognizes that the reg- 
istered office may be a “legal” rather than a 
“business” office. 


ART. 4. REGISTERED OFFICE AND REGISTERED AGENT 
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Many corporations designate their registered 
office to be a business office of the corporation 
and a corporate officer at that office to be the 
registered agent. Since most of the communica- 
tion to the registered agent at the registered 
office deals with legal matters, however, corpo- 
rations often designate their regular legal 
counsel or his nominee as their registered 
agent and the counsel’s office as the registered 
office of the corporation. This practice may also 
encourage regular communication between the 
corporation and its legal counsel. 

The registered agent need not be an individ- 
ual. Corporation service companies often pro- 
vide, as a commercial service, registered offices 
and registered agents at the office of the corpo- 
ration service company. 

The voluntary dissolution of the corporation 
does not of itself terminate the authority of the 
registered agent to accept service of process or 
other communications on behalf of the dis- 
solved corporation. See section 14.05. 


FORMER NORTH CAROLINA COMMENTARY TO § 55-5-01 


Editor’s Note. — The North Carolina Commentary below was formerly located under § 55-5-01 
prior to its amendment in 2001. At the request of the Revisor of Statutes, the North Carolina 
Commentary has been transferred to this section as historical annotations pursuant to Session 


Laws 2001-358, s. 52. 


Subsection (a) is the same as section 5.01 of 
the Model Act, except that “nonprofit” has been 
substituted for “not-for-profit” and “shall” has 
been substituted for “may” in subdivision (2). 


Editor’s Note. — Session Laws 2001-358, s. 
44, effective January 1, 2002, and applicable to 
documents submitted for filing on or after that 
date, recodified G.S. 55-5-01(b) as G.S. 55D- 
30(b) and G.S. 55-5-02, 55-5-03, and 55-5-04 as 
G.S. 55D-31, 55D-32, and 55D-33, respectively, 
in Article 4 of Chapter 55D of the General 
Statutes. 

Session Laws 2001-358, s. 58, provided that 
the act, which amended this section, was effec- 
tive October 1, 2001, and applicable to docu- 
ments submitted for filing on or after that date. 
Section 173 of Session Laws 2001-387 changed 
the effective date of Session Laws 2001-358 
from October 1, 2001, to January 1, 2002. 
Section 6 of Session Laws 2001-413, effective 
September 14, 2001, added a sentence to s. 
175(a) of Session Laws 2001-387, making s. 173 
of that act effective when it became law (August 
26, 2001). As a result of these changes, the 
amendment by Session Laws 2001-358 is effec- 
tive January 1, 2002, and applicable to docu- 
ments submitted for filing on or after that date. 
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Subsection (b) was added to define precisely 
and exclusively what a registered agent is ob- 
ligated to do. 


Effect of Amendments. — Session Laws 
2000-140, s. 101(a), effective July 21, 2000, in 
subdivision (a)(2), substituted “corporation, 
nonprofit corporation, or limited liability com- 
pany” for “corporation or nonprofit domestic 
corporation” in (ii) and substituted “corpora- 
tion, nonprofit corporation, or limited liability 
company authorized to transact business or 
conduct affairs” for “corporation or nonprofit 
foreign corporation authorized to transact busi- 
ness” in (iii). 

Session Laws 2001-358, ss. 44 and 45, effec- 
tive January 1, 2002, and applicable to docu- 
ments submitted for filing on or after that date, 
recodified G.S. 55-5-01(b) as subsection (b) of 
this section; added subsection (a) of this sec- 
tion; and substituted “entity” for “corporation” 
in two places in subsection (b). 

Legal Periodicals. — For article, “The Cre- 
ation of North Carolina’s Limited Liability Cor- 
poration Act,” see 32 Wake Forest L. Rev. 179 
(1997). 
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CASE NOTES 
Editor’s Note. — The case below was de- Corporation Without Agent Received No 


cided under the Business’ Corporation Act 
adopted in 1958. 

The listing of an agent for corporate 
service of process is not a voluntary ac- 
tion, subject to the discretion of the corpora- 
tion. This listing is legislatively mandated. 
- South Carolina Ins. Co. v. Hallmark Enters., 
Inc., 88 N.C. App. 642, 364 S.E.2d 678, cert. 
denied, 322 N.C. 482, 370 S.E.2d 228 (1988). 

Failure to Notify Insurer of Suit Where 


Notice Thereof. — Corporation could not rely 
on its violation of former § 55-13 to justify its 
failure to receive notice of suit. Consequently, it 
did not give notice of suit to its insurer at the 
time it was reasonably expected to receive 
actual notice thereof, thus failing to notify 
insurer as soon as practicable. South Carolina 
Ins. Co. v. Hallmark Enters., Inc., 88 N.C. App. 
642, 364 S.E.2d 678, cert. denied, 322 N.C. 482, 
370 S.E.2d 228 (1988). 


§ 55D-31. Change of registered office or registered agent. 


(a) An entity required to maintain a registered office and registered agent 
under G.S. 55D-30 may change its registered office or.registered agent by 
delivering to the Secretary of State for filing a statement of change that sets 
forth all of the following: 

(1) The name of the entity. 

(2) The street address, and the mailing address if different from the street 
address, of its current registered office, and the county in which it is 
located. 

(3) If the address of the entity’s registered office is to be changed, the 
street address, and the mailing address if different from the street 
address, of the new registered office, and the county in which it is 
located. 

(4) The name of its current registered agent. 

(5) If the current registered agent is to be changed, the name of the new 
registered agent and the new agent’s written consent (either on the 
statement or attached to it) to the appointment. 

(6) That after the change or changes are made, the addresses of its 
registered office and the business office of its registered agent will be 
identical. 

(b) If a registered agent changes the address of the agent’s business office, 
the agent may change the address of the registered office of any entity for 
which the agent is the registered agent in this State by notifying the entity in 
writing of the change and signing and delivering to the Secretary of State for 
filing a statement that complies with the requirements of subsection (a) of this 
section and recites that the entity has been notified of the change. 

(c) A domestic corporation, limited liability company, limited liability lim- 
ited partnership, registered limited liability partnership, foreign corporation, 
foreign limited liability company, or foreign limited liability partnership may 
change its registered office or registered agent by including in its annual report 
required by G.S. 55-16-22, 57C-2-23, 59-84.4, or 59-210 the information and 
any written consent required by subsection (a) of this section. (1901, c. 2, s. 31; 
Rev.,'s! 11'765-C:S.5'8:°1138; GiSi's. 55-34; 1955, 61371, 811957, c, 979, ss. 6, 
SLIGO, Co2IoN Sl OG Th CHosa. Sell: Ods.c, 202..C 450 n5.45 41 950 LOE 
s. 1; 1991, c. 645, 's..3; 2001-358, ss. 44, 45; 2001-387, ss. 167,173, 175(a); 
2001-413, s. 6.) i 


OFFICIAL COMMENT TO FORMER § 55-5-02 


. Editor’s Note. — The Official Comments below were formerly located under § 55-5-02 prior to 
its transfer in 2001. At the request of the Revisor of Statutes, the Official Comments have been 
transferred to this section as historical annotations pursuant to Session Laws 2001-358, s. 52. 
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Changes of registered office or registered agent 
are usually routine matters which do not affect 
the rights of shareholders. The purpose of this 
section is to permit these changes without a 
formal amendment of the articles of incorpora- 
tion, without approval of the shareholders, and, 
indeed, even without formal approval of the 
board of directors. 

Changes of registered office or registered 
agent are often of particular concern to corpo- 
ration service companies which routinely serve 
as registered agent and routinely provide a 
registered office for literally thousands of cor- 
porations within many states. 

Experience with the change of registered 
agent and registered office provisions in earlier 
versions of the Model Act and the statutes of 
many states revealed several minor problems 
with these largely formal provisions that are 
addressed in the revised Model Act. 

(1) Changes of registered office or registered 
agent need not be authorized by the board of 
directors. Many changes (such as the name of 


ART. 4. REGISTERED OFFICE AND REGISTERED AGENT 
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a specific registered agent at a registered 
office) are so routine that they should not 
require action by the board of directors, par- 
ticularly in publicly held corporations. 

(2) In the case of a change of registered agent, 
the written consent of the new registered 
agent is required. This is designed to prevent 
naming persons as registered agents without 
their knowledge. 

(3) The procedure by which a registered agent 
may change the street address of the regis- 
tered office applies to any location within the 
state and the agent is expressly required to 
notify the corporation of the change. But a 
facsimile signature of the agent is acceptable 
since a corporation service company chang- 
ing its street address may be required to file 
a form for each of the thousands of corpora- 
tions for which it serves as registered agent 
and to notify each corporation of the change. 

Resignation of the registered agent is sepa- 

rately treated in section 5.03. 


NORTH CAROLINA COMMENTARY TO FORMER § 55-5-02 


Editor’s Note. — The North Carolina Commentary below was formerly located under § 55-5-02 
prior to its transfer in 2001. At the request of the Revisor of Statutes, the North Carolina 
Commentary has been transferred to this section as historical annotations pursuant to Session 


Laws 2001-358, s. 52. 


The provisions requiring a mailing address 
Gf different from the street address) and the 


Editor’s Note. — Session Laws 2001-358, s. 
53, provided that the act, which amended this 
section, was effective October 1, 2001, and 
applicable to documents submitted for filing on 
or after that date. Section 173 of Session Laws 
2001-387 changed the effective date of Session 
Laws 2001-358 from October 1, 2001, to Janu- 
ary 1, 2002. Section 6 of Session Laws 2001- 
413, effective September 14, 2001, added a 
sentence to s. 175(a) of Session Laws 2001-387, 
making s. 173 of that act effective when it 
became law (August 26, 2001). As a result of 
these changes, the amendment by Session 
Laws 2001-358 is effective January 1, 2002, 
and applicable to documents submitted for fil- 
ing on or after that date. 

Session Laws 2001-387, s. 154(b), provides 
that nothing in this act shall supersede the 
provisions of Article 10 or 65 of Chapter 58 of 
the General Statutes, and this act does not 
create an alternate means for an entity gov- 
erned by Article 65 of Chapter 58 of the General 
Statutes to convert to a different business form. 

Effect of Amendments. — Session Laws 
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(a(S); 


name of the county were added to the Model 
Act’s provisions. 


2001-358, ss. 44 and 45, effective January 1, 
2002, and applicable to documents submitted 
for filing on or after that date, recodified G.S. 
55-5-02 as this section; in the introductory 
language of subsection (a), substituted “An en- 
tity required to maintain a registered office and 
registered agent under G.S. 55D-30” for “A 
corporation” and added “all of the following” to 
the end; substituted “entity” for “corporation” in 
subdivision (a)(1); substituted “its” for “the cor- 
poration’s” in subdivision (a)(2); substituted 
“entity's” for “corporation’s” in subdivision 
(a)(3); deleted “and” at the end of subdivision 
in subsection (b), substituted “the 
agent’s” for “his,” substituted “the agent” for 
“he” in two places, substituted “entity” for “cor- 
poration” in three places, inserted “in this 
State,” deleted “(either manually or in facsimi- 
le)” following “and signing,” and inserted “of 
this section”; and rewrote subsection (c). 

Session Laws 2001-387, s. 167, effective Jan- 
uary 1, 2002, in subsection (c), inserted “limited 
liability limited partnership” and substituted 
“59-84.4, or 59-210” for “or 59-84.4.” 
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§ 55D-32. Resignation of registered agent. 


(a) The registered agent of an entity may resign by signing and filing with 
the Secretary of State a statement of resignation which may include a 
statement that the registered office is also discontinued. The statement must 
include or be accompanied by a certification from the registered agent that the 
agent has mailed or delivered to the entity at its last known address written 
notice of this resignation. This certification shall include the name and title of 
the individual notified, if any, and the address to which the notice was mailed 
or delivered. 

(b) After filing the statement the Secretary of State shall mail a copy to the 
registered office (if not discontinued) and a copy to the entity at its principal 
office address on file with the Secretary of State or, if none is on file, at the 
address contained in the certification included in or accompanying the state- 
ment of resignation. 

(c) The agency appointment is terminated, and, if applicable, the registered 
office discontinued on the 31st day after the date on which the statement was 
filed. (1901, ¢.2, s. 31; Rev., s. 1176: C.S., s. 1133;'G.8%'s" 55-34; 1955, ¢41377, 
SPL mb o ac, O19, S5..0,1/;, 1900, G 295, 8 Le Looks Ce oeo, 6 Li elo fone aul o 
469, s. 3; 1989, c. 265, s. 1; 1989 (Reg. Sess., 1990), c. 1024, s. 12.6; 2001-358, 
ss. 44, 45; 2001-387, ss. 168, 173, 175(a); 2001-418, s. 6.) 


OFFICIAL COMMENT TO FORMER § 55-5-03 


Editor’s Note. — The Official Comments below were formerly located under $ 55-5-03 prior to 
its transfer in 2001. At the request of the Revisor of Statutes, the Official Comments have been 


transferred to this section as historical annotations pursuant to Session Laws 2001-358, s. 52. 


The resignation of registered agents in states 
with statutes similar to earlier versions of the 
Model Act created special problems. Most of 
these problems arose in connection with corpo- 
ration service companies who serve as regis- 
tered agent for an annual fee. If the fee was not 
paid, the corporation service company obvi- 
ously desired to terminate the representation 
promptly. Often the agent did not have a cur- 
rent business address for the corporation and 
was uncertain whether the corporation was 
still actively engaged in business. The earlier 
Model Act provision required the agent to sub- 
mit his statement of resignation in duplicate 
and the secretary of state was directed to mail 
one copy “forthwith ... to the corporation at its 
registered office.” This resulted in a circularity 
in notice: the duplicate was mailed back to the 
resigned agent who originally filed the copy. 
The probability that the corporation would re- 


ceive a copy of the resignation under these 
circumstances was obviously low. 

Section 5.03 resolves the circularity problem 
by requiring the resigning agent to submit two 
copies of its statement of resignation, one to be 
sent to the corporation at its registered office 
and the other to the corporation “at its principal 
office.” Mailing to this second address appears 
to be the only option regularly available to 
“break the circle” of the corporation “receiving” 
the notice through an agent whose resignation 
is being communicated. 

This section also permits the discontinuance 
of the registered office as well as the resigna- 
tion of the agent. Corporation service compa- 
nies desiring to resign their agency for nonpay- 
ment of fees will normally wish to discontinue 
the registered office as well as the registered 
agent. 


AMENDED NORTH CAROLINA COMMENTARY TO FORMER § 55-5-03 


Editor’s Note. — The North Carolina Commentary below was formerly located under § 55-5-03 
prior to its transfer in 2001. At the request of the Revisor of Statutes, the North Carolina 
Commentary has been transferred to this section as historical annotations pursuant to Session 


Laws 2001-358, s. 52. 


The Model Act was modified in subsection (a) 
to require that the statement of resignation 
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include or be accompanied by a certification 
that written notice of the resignation was 
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mailed or delivered to the corporation. The 
certification must include the name and title of 
the officer notified Gif any) and the address to 


Editor’s Note. — Session Laws 2001-358, s. 
53, provided that the act, which amended this 
section, was effective October 1, 2001, and 
applicable to documents submitted for filing on 
or after that date. Section 173 of Session Laws 
2001-387 changed the effective date of Session 
Laws 2001-358 from October 1, 2001, to Janu- 
ary 1, 2002. Section 6 of Session Laws 2001- 
413, effective September 14, 2001, added a 
sentence to s. 175(a) of Session Laws 2001-387, 
making s. 173 of that act effective when it 
became law (August 26, 2001). As a result of 
these changes, the amendment by Session 
Laws 2001-358 is effective January 1, 2002, 
and applicable to documents submitted for fil- 
ing on or after that date. 

Session Laws 2001-387, s. 154(b), provides 
that “Nothing in the act shall supersede the 
provisions of Article 10 or 65 of Chapter 58 of 
the General Statutes, and this act does not 
create an alternate means for an entity gov- 
erned by Article 65 of Chapter 58 of the General 
Statutes to convert to a different business 
form.” 

Effect of Amendments. — Session Laws 
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which the notice of resignation was mailed or 
delivered. 


2001-358, ss. 44 and 45, effective January 1, 
2002, and applicable to documents submitted 
for filing on or after that date, recodified G.S. 
55-5-03 as this section; in subsection (a), in the 
first sentence, substituted “The registered 
agent of an entity may resign” for “A registered 
agent may resign his agency appointment” and 
deleted “the signed original and two exact or 
conformed copies of* preceding “a statement of 
resignation,” in the second sentence, substi- 
tuted “the agent” for “he” and substituted “en- 
tity” for “corporation,” and, in the last sentence, 
substituted “This” for “Such” and substituted 
“individual” for “officer”; rewrote subsection (b); 
and in subsection (c), inserted “if applicable” 
and deleted “if so provided” following “discon- 
tinued.” 

Session Laws 2001-387, s. 168, effective Jan- 
uary 1, 2002, insubsection (b), inserted “at its 
principal office address on file with the Secre- 
tary of State or, if none is on file” and deleted 
“or, if different, at the address indicated in the 
latest document filed by the Secretary of State 
stating the entity’s current mailing address” 
from the end. 


§ 55D-33. Service on entities. 


(a) Service of process, notice or demand required or permitted by law to be 
served on an entity may be served on the registered agent required by G.S. 
55D-30. 

(b) When an entity required to maintain a registered office and registered 
agent under G.S. 55D-30 fails to appoint or maintain a registered agent in this 
State, or when its registered agent cannot with due diligence be found at the 
registered office, or when the Secretary of State revokes a certificate of 
authority or a statement of foreign registration of a foreign entity authorized 
to transact business or conduct affairs in this State, the Secretary of State 
becomes an agent of the entity upon whom any such process, notice or demand 
may be served. Service on the Secretary of State of any such process, notice or 
demand is made by delivering to and leaving with the Secretary of State or any 
clerk authorized by the Secretary of State to accept service of process, 
duplicate copies of the process, notice or demand and the applicable fee. In the 
event any such process, notice or demand is served on the Secretary of State in 
the manner provided by this subsection, the Secretary of State shall immedi- 
ately mail one of the copies thereof, by registered or certified mail, return 
receipt requested, to the entity at its principal office or, if there is no mailing 
address for the principal office on file, to the entity at its registered office. 
Service on an entity under this subsection is effective for all purposes from and 
after the date of the service on the Secretary of State. 

(c) The Secretary of State shall keep a record of all processes, notices and 
demands served upon the Secretary of State under this section and shall record 
therein the date of service and the Secretary of State’s action with reference 
thereto. 
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(d) Nothing in this section affects the right to serve any process, notice or 
demand required or permitted by law to be served upon an entity in any other 
manner now or hereafter permitted by law. (1937, c. 133, ss. 1-3; G.S., s. 55-39; 
1955, c. 1371, s. 1; 1977, 2nd Sess., c. 1219, s. 33; 1989, c. 265, s. 1; 2000-140, 
s. 43; 2001-358, ss. 44, 45; 2001-387, ss. 173, 175(a); 2001-413, s. 6.) 


OFFICIAL COMMENT TO FORMER § 55-5-04 


Editor’s Note. — The Official Comments below were formerly located under § 55-5-04 prior to 
its transfer in 2001. At the request of the Revisor of Statutes, the Official Comments have been 


transferred to this section as historical annotations pursuant to Session Laws 2001-358, s. 52. 


Somewhat the same circularity problem that 
arose in connection with the resignation of 
registered agents (see the Official Comment to 
section 5.03) also sometimes arose in connec- 
tion with service of process under statutes 
based on the former Model Act provision. Under 
that provision, if service could not be made on 
the registered agent at its registered office, a 
duplicate of the process was forwarded to the 
secretary of state who served it at the regis- 
tered office (where the agent previously could 
not be found). It is unlikely that this arrange- 
ment resulted in the copy being forwarded 
routinely to the corporation. Instead of provid- 
ing for service on the secretary of state if 
service cannot be perfected on the registered 
agent, therefore, section 5.04 provides for ser- 
vice by registered or certified mail addressed to 
the secretary of the corporation at its principal 
office shown in its most recent annual report. 

If service is not perfected on the corporation 
at its registered office, section 5.04(b) provides 
that service is deemed perfected at the earliest 
of: 


(1) the date the corporation receives the mail; 
(2) the date shown on the return receipt if the 
receipt is signed on behalf of the corporation; 
(3) five days after the certified or registered 
mail is delivered to the post office or depos- 
ited in the mail by the person seeking to 
serve the corporation, if the return receipt 
was not returned or not signed on behalf of 
the corporation. 
Section 5.04 also simplifies the recordkeeping 
requirements of the secretary of state, who is 
no longer required to keep records of service of 
process on domestic corporations. 

Section 5.04(c) provides that this section does 
not prescribe the only, or necessarily the re- 
quired, means of serving a corporation. Service 
may also be perfected under civil practice stat- 
utes, under rules of civil procedure, or under 
statutes that provide special service require- 
ments applicable to certain types of corpora- 
tions. 


NORTH CAROLINA COMMENTARY TO FORMER § 55-5-04 


Editor’s Note. — The North Carolina Commentary below was formerly located under § 55-5-04 
prior to its transfer in 2001. At the request of the Revisor of Statutes, the North Carolina 
Commentary has been transferred to this section as historical annotations pursuant to Session 


Laws 2001-358, s. 52. 


Subsection (a) follows the Model Act except 
for specifying that the registered agent is “an” 
agent rather than “the” agent for service on the 
corporation. Subsections (b), (c) and (d) bring 
forward former G.S. 55-15(b), (c) and (d), with 


Editor’s Note. — Session Laws 2001-358, s. 
53, provided that the act, which amended this 
section, was effective October 1, 2001, and 
applicable to documents submitted for filing on 
or after that date. Section 173 of Session Laws 
2001-387 changed the effective date of Session 
Laws 2001-358 from October 1, 2001, to Janu- 
ary 1, 2002. Section 6 of Session Laws 2001- 
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minor conforming changes in subsection (b). 
Service on the Secretary of State under the 
circumstances permitted by former G.S. 55- 
15(b) has been retained as an alternative. 


413, effective September 14, 2001, added a 
sentence to s. 175(a) of Session Laws 2001-387, 
making s. 173 of that act effective when it 
became law (August 26, 2001). As a result of 
these changes, the amendment by Session 
Laws 2001-358 is effective January 1, 2002, 
and applicable to documents submitted for fil- 
ing on or after that date. 


§55D-33 


Effect of Amendments. — Session Laws 
2000-140, s. 48, effective July 21, 2000, in 
subsection (b), substituted “the Secretary of 
State or with any clerk authorized by the Sec- 
retary of State to accept service of process” for 
“him or with any clerk having charge of the 
corporation department of his office,” added 
“and the fee required by G.S. 55-1-22(b),” sub- 
stituted “State in the manner provided by this 
subsection, the Secretary of State” for “State, 
he,” deleted “shown in its most recent annual 
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report or in any subsequent communication 
received from the corporation stating the cur- 
rent mailing address of its principal office” 
following “to the corporation at its principal 
office,” and substituted “the service” for “such 
service” near the end of the section. 

Session Laws 2001-358, ss. 44 and 45, effec- 
tive January 1, 2002, and applicable to docu- 
ments submitted for filing on or after that date, 
recodified G.S. 55-5-04 as this section; and 
rewrote the section. 


CASE NOTES 


Editor’s Note. — Most of the cases below 
were decided under the Business Corporation 
Act adopted in 1955 or under prior law. 

Purpose of Service on Secretary of 
State. — The provision for service of process on 
the Secretary of State is not in the nature of a 
penalty upon the corporation for not having an 
agent upon whom service could be had, and not 
keeping the name of such agent on file with the 
Secretary of State, which might be condoned 
because of the alleged inability of the corpora- 
tion to comply with the statute. It is a device for 
public convenience and is sustained upon the 
theory that it is reasonably adequate notice, 
either to be employed alternatively or where 
other forms of notice are unavailable. Sisk v. 
Old Hickory Motor Freight, 222 N.C. 631, 24 
S.E.2d 488 (1943). 

Service upon a corporation by substi- 
tuted service upon the Secretary of State 
does not violate due process of law. Royal 
Bus. Funds Corp. v. South E. Dev. Corp., 32 
N.C. App. 362, 232 S.E.2d 215, cert. denied, 292 
N.C. 728, 235 S.E.2d 784 (1977). 

Violation of Due Process Where Attor- 
ney Had Actual Knowledge of Defendant’s 
Address. — Where plaintiff’s attorney had 
actual knowledge of an address where defen- 
dant could be served and did not attempt to 
serve defendant at the known address, substi- 
tute service of process on the Secretary of State 
was ineffective and violated defendant’s due 
process rights. Interior Distribs., Inc.  v. 
Hartland Constr. Co., 116 N.C. App. 627, 449 
S.E.2d 193 (1994). 

To obtain proper service upon a domes- 
tic corporation, (i) service must first be made 
upon the Secretary of State, and (ii) the Secre- 
tary of State must forward a copy of the sum- 
mons and complaint to the corporation. 
Huggins v. Hallmark Enters., Inc., 84 N.C. App. 
15; '351'S.E,2d'7'79 (1987). 

Test of Sufficiency of Notice. — The test is 
not whether defendants received actual notice, 
but whether the notice was of a nature reason- 
ably calculated to give them actual notice and 
the opportunity to defend. Royal Bus. Funds 
Corp. v. South E. Dev. Corp., 32 N.C. App. 362, 
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232 S.E.2d 215, cert. denied, 292 N.C. 728, 235 
S.E.2d 784 (1977). 

Actual Receipt of Notice Not Required. 
— Former § 55-15(b), which directed the Sec- 
retary of State to forward process by registered 
mail, did not require that the defendant corpo- 
ration receive actual notice. Royal Bus. Funds 
Corp. v. South E. Dev. Corp., 32 N.C. App. 362, 
232 S.E.2d 215, cert. denied, 292 N.C. 728, 235 
S.E.2d 784 (1977). 

Effect of Failure to Comply with Statu- 
tory Registration Requirements. — Where 
defendants were required by former § 55-13 to 
maintain a registered office and registered 
agent, and their failure to do so caused process 
to be twice returned without personal service, 
while had they conformed to the statutory re- 
quirements, both methods of service would 
have resulted in their receiving actual notice of 
the lawsuit, the notice given (attempted per- 
sonal service on the Secretary of State) was in 
fact reasonably calculated, under all the cir- 
cumstances, to apprise interested parties of the 
pendency of the action and afford them an 
opportunity to present their objections. Accord- 
ingly, the service upon the Secretary of State 
was constitutionally valid and the trial court 
acquired in personam jurisdiction over the 
North Carolina corporations. Royal Bus. Funds 
Corp. v. South E. Dev. Corp., 32 N.C. App. 362, 
232 S.E.2d 215, cert. denied, 292 N.C. 728, 235 
S.E.2d 784 (1977). 

Failure of Secretary of State to Mail 
Copy of Process to Registered Office. — 
Where the Secretary of State’s office, contrary 
to the mandate in former § 55-15(b), failed to 
mail a copy of process to the registered office of 
defendant corporation, plaintiff did not obtain 
proper service upon defendant, and the fact 
that even if the Secretary of State had for- 
warded the summons and complaint to defen- 
dant’s then recorded address, such would not 
have been received, would not change this 
result. Huggins v. Hallmark Enters., Inc., 84 
N.C: App. 15, 351 S.E.2d 779 (1987). 

Service After Forfeiture of Charter. — 
The continuance of corporate existence by 
former § 55-132 made service of process on a 
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corporation after it had been adjudged a bank- 
rupt and its charter forfeited reasonable notice 
and a valid service. Sisk v. Old Hickory Motor 
Freight, 222 N.C. 631, 24 S.E.2d 488 (1943). 
Continuously Doing Business as Pres- 
ence. — Where the seller has continuously 
done business in this State since plaintiff’s 
claims accrued, the seller has been sufficiently 
“present” in the state to warrant the protection 
of the statutes of limitations. Bobbitt  v. 
Tannewitz, 538 F. Supp. 654 (M.D.N.C. 1982). 
Presence Through Agents in State. — A 
corporation can actually be present in the State 
by continuously doing business in this State 
through its agents, even though its place of 
incorporation and principal place of business 
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are in foreign states. Bobbitt v. Tannewitz, 538 
F. Supp. 654 (M.D.N.C. 1982). 

Corporation Bound upon Service of 
Agent. — Service of process upon a corpora- 
tion’s registered agent binds that corporation 
when the agent is served, not when the service 
actually comes to the attention of an officer or 
agent charged with defending actions against 
the corporation. Anderson Trucking Serv., Inc. 
v. Key Way Transp., Inc., 94 N.C. App. 36, 379 
S.E.2d 665 (1989), decided under the former 
Business Corporation Act. 

Cited in Patridge v. Associated Cleaning 
Consultants & Servs., Inc., 108 N.C. App. 625, 
424 S.E.2d 664 (1993). 


Chapter 56. 


Electric, Telegraph and Power Companies. 


§§ 56-1 through 56-11: Repealed by Session Laws 1963, c. 1165, s. 1. 
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Chapter 57. 


Hospital, Medical and Dental Service Corporations. 


$$ 57-1 through 57-38: Recodified as Articles 65 and 66 of Chapter 58. 


Editor’s Note. — This Chapter has been Laws 1987, c. 814, s. 5, effective July 1, 1988. 
recodified as Articles 65 and 66 of Chapter 58, Former §§ 57-21 to 57-29 had been reserved. 
under the authority of Session Laws 1987, c. 


For old to new section correlations, see the 
752, s. 9 and Session Laws 1987 (Reg. Sess., table of disposition provided at the end of 
1988), c. 975, s. 34. 


Chapter 58. 
Former § 57-14 was repealed by Session 
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Chapter 57A. 
Health Maintenance Organization Act. 
§§ 57A-1 through 57A-29: Recodified. 


Editor’s Note. — This Chapter was rewrit- 57B, which in turn has been recodified as 
ten by Session Laws 1979, c. 876, s. 1, effective Article 67 of Chapter 58. 
July 1, 1979, and was recodified as Chapter 
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Chapter 57B. 


Health Maintenance Organization Act. 


$$ 57B-1 through 57B-25: Recodified as Article 67 of Chapter 58. 


Editor’s Note. — This Chapter has been For old to new section correlations, see the 
recodified as Article 67 of Chapter 58, under the table of disposition provided at the end of 
authority of Session Laws 1987, c. 752, s. 9 and Chapter 58. 

Session Laws 1987 (Reg. Sess., 1988), c. 975, s. 
34. 
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Chapter 57C. 


North Carolina Limited Liability Company Act. 


Article 1. 


General Provisions. 


Part 1. Short Title; Reservation of Power; 
Definitions. 


Sec. 

57C-1-01. Short title. 

57C-1-02. Reservation of power to amend or 
repeal. 

57C-1-03. Definitions. 

57C-1-04 through 57C-1-19. [Reserved.] 


Part 2. Filing Documents. 


57C-1-20. Filing requirements. 

57C-1-21. Forms. 

57C-1-22. Filing, service, and copying fees. 
57C-1-22.1, 57C-1-22.2. [Repealed.] 
57C-1-23 through 57C-1-27. [Repealed.] 
57C-1-28. Certificate of existence. 
57C-1-29. [Repealed.] 


Part 3. Secretary of State. 


57C-1-30. Powers of the Secretary of State. 

57C-1-31. Interrogatories by Secretary 
State. 

57C-1-32. Penalties imposed upon domestic 
and foreign limited liability com- 
panies for failure to answer inter- 
rogatories. 

57C-1-33. Information disclosed by interroga- 
tories. 


Article 2. 


Purposes, Powers, Formation, Annual 
Report, Name, Registered Office, and 
Agent. 


of 


Part 1. Purposes and Powers. 


57C-2-01. Purposes. 

57C-2-02. Powers of the limited liability com- 
pany. 

57C-2-03 through 57C-2-19. [Reserved.] 


Part 2. Formation; Articles of 
Organization; Amendment of 
Articles; Annual Report. 


57C-2-20. Formation. 

57C-2-21. Articles of organization. 

57C-2-22. Amendment of articles of organiza- 
tion. 

57C-2-22.1. Restated articles of organization. 

57C-2-23. Annual report for Secretary of State. 

57C-2-24 through 57C-2-29. [Reserved.] 


Part 3. Name. 


57C-2-30 through 57C-2-34. [Repealed.] 
57C-2-35 through 57C-2-39. [Reserved.] 
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Part 4. Registered Office and Registered 


Sec. 


57C-2-40. 


Agent. 


Registered office and _ registered 


agent. 


57C-2-41, 57C-2-42. [Repealed.] 


57C-2-43. 


Service on limited liability company. 


Article 3. 


Membership and Management. 


57C-3-01. 
57C-3-02. 
57C-3-03. 
57C-3-04. 


57C-3-05. 


Part 1. Membership. 


Admission of members. 

Cessation of membership. 

Voting of members. 

Members’ access to 
records. 

Members bound by operating agree- 
ments. 


information; 


57C-3-06 through 57C-3-19. [Reserved.] 


57C-3-20. 
57C-3-21. 


57C-3-22. 
57C-3-23. 
57C-3-24. 
57C-3-25. 


Part 2. Managers. 


Determination of managers; man- 
agement. 

Qualification, designation, and re- 
moval of managers. 

Duties of managers. 

Agency power of managers. 

Delegation of authority of managers. 

Identity of managers, authentica- 
tion of records, and execution of 
documents. 


57C-3-26 through 57C-3-29. [Reserved.] 


57C-3-30 


57C-3-31. 


57C-3-32. 


57C-4-01. 
57C-4-02. 
57C-4-03. 


57C-4-04. 


Part 3. Liability. 


Liability to third parties of mem- 
bers, managers, directors, and ex- 
ecutives; parties to actions; gov- 
erning law. 

Mandatory indemnification of man- 
agers, directors, executives, and 
members. 

Limitation of liability of managers, 
directors, executives, and mem- 
bers and permissive indemnifica- 
tion of managers, directors, exec- 
utives, and members; insurance. 


Article 4. 


Finance. 


Contributions to capital. 

Liability for contribution. 

Allocation of income, gain, loss, de- 
duction, or credit. 

Interim distributions. 
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Sec. 

57C-4-05. Distribution in kind. 

57C-4-06. Restrictions on making distribu- 
tions. 

57C-4-07. Liability upon wrongful distribu- 
tion. 

57C-4-08. Right to distribution. 


Article 5. 


Assignment of Membership Interests; 
Withdrawal. 


57C-5-01. 
57C-5-02. 
57C-5-03. 
57C-5-04. 


Nature of membership interest. 
Assignment of membership interest. 
Rights of judgment creditor. 

Right of assignee to become a mem- 
ber. 

Powers of legal representative of a 
deceased, incompetent, or dis- 
solved member. 

Voluntary withdrawal of member. 

Distribution upon withdrawal. 


Article 6. 


Dissolution. 


57C-6-01. Dissolution. 

57C-6-02. Grounds for judicial dissolution. 

57C-6-02.1. Procedure for judicial dissolution. 

57C-6-02.2. Receivership. 

57C-6-02.3. Decree of dissolution. 

57C-6-03. Administrative dissolution. 

57C-6-03.1. [Repealed.] 

57C-6-04. Winding up. 

57C-6-05. Distribution of assets. 

57C-6-06. Articles of dissolution. 

57C-6-06.1. Cancellation of articles of dissolu- 
tion. 

57C-6-07. Known claims against dissolved lim- 
ited liability company. 

57C-6-08. Unknown and certain other claims 
against dissolved limited liability 
company. 

57C-6-09. Enforcement of claims. 


57C-5-05. 


57C-5-06. 
57C-5-07. 


Article 7. 
Foreign Limited Liability Companies. 


57C-7-01. 
57C-7-02. 


Law governing. 

Authority to transact business re- 
quired. 

Consequences of transacting busi- 
ness without authority. 

Application for certificate of author- 
ity. 

Amended certificate of authority. 

[Repealed.] 

Registered office and _ registered 
agent of foreign limited liability 
company. 

57C-7-08 through 57C-7-10. [Repealed.] 

57C-7-11. Withdrawal of foreign limited liabil- 

ity company. 


57C-7-03. 
57C-7-04. 
57C-7-05. 


57C-7-06. 
57C-7-07. 
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Sec. 

57C-7-12. Withdrawal of limited liability com- 
pany by reason of a merger, con- 
solidation, or conversion. 

57C-7-13. Action by Attorney General. 

57C-7-14. Revocation of certificate of authority. 


Article 8. 
Derivative Actions. 
57C-8-01. Members’ derivative actions. 
Article 9. 
Merger. 
57C-9-01 through 57C-9-06. [Repealed.] 
Article 9A. 


Conversion and Merger. 


Part 1. Conversion to Limited Liability 
Company. 


57C-9A-01. 
57C-9A-02. 
57C-9A-03. 


Conversion. 

Plan of conversion. 

Filing of articles of organization by 
converting business entity. 
57C-9A-04. Effects of conversion. 

57C-9A-05 through 57C-9A-09. [Reserved.] 


Part 1A. Conversion of Limited Liability 
Company. 


57C-9A-10. Conversion. 

57C-9A-11. Plan of conversion. 
57C-9A-12. Articles of conversion. 
57C-9A-13. Effects of conversion. 
57C-9A-14 through 57C-9A-19. [Reserved.] 


Part 2. Merger. 


57C-9A-20. Merger. 

57C-9A-21. Plan of merger. 

57C-9A-22. Articles of merger. 

57C-9A-23. Effects of merger. 

57C-9A-24 through 57C-9A-29. [Reserved.] 


Article 10. 
Miscellaneous. 


57C-10-01. 
57C-10-02. 


Execution by judicial act. 

Applicability of provisions to for- 
eign and interstate commerce. 

Rules of construction. 

Jurisdiction of the superior courts. 

Rules for cases not provided for in 
this Chapter. 

Income taxation. 

Intent. 


57C-10-03. 
57C-10-04. 
57C-10-05. 


57C-10-06. 
57C-10-07. 
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ARTICLE 1. 


General Provisions. 
Part 1. Short Title; Reservation of Power; Definitions. 


§ 57C-1-01. Short title. 


This Chapter is the “North Carolina Limited Liability Company Act” and 
may be cited by that name. (1993, c. 354, s. 1.) 


Legal Periodicals. — For note, “Corporate Against a General Partnership and Provides 
Law — Limited Liability Company Act, N.C. for the Settling of Accounts Between Partners,” 
Gen. Stat. §§ 57C-1-01 to 57C-10-07 (1993),” see 17 Campbell L. Rev. 333 (1995). 
see 72 N.C.L. Rev. 1654 (1994). For article, “The Creation of North Carolina’s 

For comment, “How the Uniform Partnership Limited Liability Corporation Act,” see 32 Wake 
Act Determines Ultimate Liability fora Claim Forest L. Rev. 179 (1997). 


§ 57C-1-02. Reservation of power to amend or repeal. 


The General Assembly has power to amend or repeal all or part of this 
Chapter at any time and all domestic limited liability companies and foreign 
limited liability companies subject to this Chapter are governed by the 
amendment or repeal. (1993, c. 354, s. 1.) 


§ 57C-1-03. Definitions. 


a growing definitions apply in this Chapter, unless otherwise specifically 
provided: 

(1) Articles of organization. — The document filed under G.S. 57C-2-20 of 
this Chapter for the purpose of forming a limited liability company, as 
amended or restated. 

(2) Bankrupt. — Bankrupt under the United States Bankruptcy Code, as 
amended, or insolvent under State insolvency laws. 

(3) Business. — Any lawful trade, investment, or other purpose or 
activity, whether or not such trade, investment, purpose, or activity is 
carried on for profit. 

(3a) Business entity. — A corporation (including a professional corpora- 
tion as defined in G.S. 55B-2), a foreign corporation (including a 
foreign professional corporation defined in G.S. 55B-16), a domestic or 
foreign nonprofit corporation, a domestic or foreign limited liability 
company, a domestic or foreign limited partnership, a registered 
limited liability partnership or foreign limited liability partnership as 
defined in G.S. 59-32, or any other partnership as defined in G.S. 
59-36 whether or not formed under the laws of this State. 

(4) Corporation or domestic corporation. — Has the same meaning as in 
G.S. 55-1-40(4). 

(5) Court. — Includes every court and judge having jurisdiction in the 
case. 

(5a) Director. — For any limited liability company the management of 
whose affairs is vested in whole or in part in persons other than its 
managers pursuant to G.S. 57C-3-20(b), any person who is so vested 
with, or is one of a group of persons so vested with, the authority to 
direct the management of the limited liability company’s affairs. 

(6) Distribution. — A direct or indirect transfer of money or other property 
or incurrence of indebtedness by a limited lability company to or for 
the benefit of its members in respect of their membership interests. 
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(6a) Domestic nonprofit corporation. — A corporation as defined in G.S. 
55A-1-40(5). 

(6b) Executive. — For any limited liability company the management of 
whose affairs is vested in whole or in part in persons other than its 
managers pursuant to G.S. 57C-3-20(b), any person who is so vested 
with authority to participate in the management of the limited 
liability company’s affairs under the direction of the limited liability 
company’s managers or directors. 

(7) Foreign corporation. — Has the same meaning as in G.S. 55-1-40(10). 

(8) Foreign limited liability company. — An unincorporated organization 
formed under laws other than the laws of this State, that affords to 
each of its members, pursuant to the laws under which it is formed, 
limited liability with respect to the liabilities of the organization. 

(9) Foreign limited partnership. — Has the same meaning as in G.S. 
59-102(5). 

(9a) Foreign nonprofit corporation. — A foreign corporation as defined in 
G.S. 55A-1-40(11). 

(10) Individual. — A human being. 

(10a) Liabilities, debts, and obligations. —- Have one and the same 
meaning and are used interchangeably throughout this Chapter. 
Reference to “liabilities,” “debts,” or “obligations” whether individually 
or in any combination, is deemed to reference “all liabilities, debts, 
and obligations, whether arising in contract, tort, or otherwise.” 

(11) Limited liability company or domestic limited liability company. — 
An entity formed and existing under this Chapter. 

(12) Limited partnership or domestic limited partnership. — Has the 
same meaning as in G.S. 59-102(8). 

(12a) Management of the affairs. — In respect of an entity, unless the 
context indicates otherwise, the authority to direct and participate in 
the management of the entity. 

(13) Manager. — Has the following meanings: (i) with respect to a 
domestic limited liability company, any person designated in, or in 
accordance with, G.S. 57C-3-20(a), and (ii) with respect to a foreign 
limited liability company, any person authorized to act for and bind 
the foreign limited liability company. 

(14) Member. — A person who has been admitted to membership in the 
limited liability company as provided in G.S. 57C-3-01 until the 
person’s membership ceases as provided in G.S. 57C-3-02 or G:S. 
57C-5-02. 

(15) Membership interest or interest. — In the context of a member of a 
limited liability company, the terms mean all of a member’s rights in 
the limited liability company, including any share of the profits and 
losses of the limited liability company, any right to receive distribu- 
tions of the limited liability company assets, any right to vote on 
matters relating to the limited liability company, and any right to 
Parise Dane in the management of the limited liability company’s 
affairs. 

(16) Operating agreement. — Any agreement, written or oral, of the 
members with respect to the affairs of a limited hability company and 
the conduct of its business that is binding on all the members. An 
operating agreement shall include, in the case of a limited liability 
company with only one member, any writing signed by the member, 
without regard to whether the writing constitutes an agreement, that 
relates to the affairs of the limited liability company and the conduct 
of its business. 

(16a) Organizer. — A person who executes the articles of organization of 
a limited liability company in the capacity of an organizer. 
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(17) Person. — An individual, a trust, an estate, or a domestic or foreign 
corporation, a domestic or foreign professional corporation, a domestic 
or foreign partnership, a domestic or foreign limited partnership, a 
domestic or foreign limited liability company, an unincorporated 


association, or another entity. 


(17a) Principal office. — The office, in or out of this State, where the 
principal executive offices of a domestic or foreign limited liability 
company are located, as designated in its most recent annual report 
filed with the Secretary of State or, in the case of a domestic or foreign 
limited liability company that has not yet filed an annual report, in its 
articles of organization or application for a certificate of authority, 


respectively. 


(18) State. — A state, territory, or possession of the United States, the 
District of Columbia, or the Commonwealth of Puerto Rico. (1998, c. 
Bods leeLOQow ciao ass Bei 2* 1999-189. ss. 1: 1999-369 9659-2. 3.37 
1999-456, s. 52(a); 2000-140, s. 101(t); 2001-387, ss. 48-52.) 


Editor’s Note. — Session Laws 1999-189, s. 
7, which amended this section, as amended by 
Session Laws 2000-140, s. 101(t), effective July 
21, 2000, provides: “This act is effective when it 
becomes law [June 18, 1999], applies to limited 
lability companies in existence or formed on or 
after the date the act becomes law, and applies 
to actions commenced on or after October 1, 
1999" 

Session Laws 2001-387, s. 154(b) provides 
that: “Nothing in this act shall supersede the 
provisions of Article 10 or 65 of Chapter 58 of 
the General Statutes, and this act does not 
create an alternate means for an entity gov- 
erned by Article 65 of Chapter 58 of the General 
Statutes to convert to a different business 
form.” 

Effect of Amendments. — Session Laws 
2001-387, ss. 48 through 52, effective January 
1, 2002, added subdivisions (5a), (6a), (6b), (9a), 


(12a) and (17a); in subdivision (3a), substituted 
“corporation, a domestic or foreign limited lia- 
bility company, a domestic or foreign limited 
partnership, a registered limited lability part- 
nership or foreign limited lability partnership 
as defined in G.S. 59-32” for “corporation as 
defined in G.S. 55A-1-40, a domestic or foreign 
limited liability company, a domestic or foreign 
limited partnership as defined in G.S. 59-102” 
and deleted “(including a registered limited 
liability partnership as defined in G.S. 59-32 
and any other limited liability partnership 
formed under a law other than the laws of this 
State)” from the end; added “or domestic corpo- 
ration” to the subheading in subdivision (4); 
and rewrote subdivisions (13) and (15). 

Legal Periodicals. — For “Legislative Sur- 
vey: Business & Banking,” see 22 Campbell L. 
Rev. 253 (2000). 


§§ 57C-1-04 through 57C-1-19: Reserved for future codification pur- 


poses. 


Part 2. Filing Documents. 


§ 57C-1-20. Filing requirements. 


(a) A document required or permitted by this Chapter to be filed by the 
Secretary of State must be filed under Chapter 55D of the General Statutes. 
(b) Adocument submitted on behalf of a domestic or foreign limited liability 


company must be executed: 


(1) By a manager of the limited liability company; 

(2) If the limited liability company has not been formed or if no initial 
members of the limited liability company have been identified in the 
manner provided in this Chapter, by an organizer; or 

(3) Ifthe limited liability company is in the hands of a receiver, trustee, or 
other court-appointed fiduciary, by that fiduciary. (1993, c. 354, s. 1; 
1999-189, s. 2.1; 1999-369, s. 3.1; 2000-140, s. 101(t); 2001-358, s. 8(a); 
2001-387, ss. 538, 155, 173, 175(a);.2001-413, s. 6.) 
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Editor’s Note. — Session Laws 1999-189, s. 
7, which amended this section, as amended by 
Session Laws 2000-140, s. 101(t), effective July 
21, 2000, provides: “This act is effective when it 
becomes law [June 18, 1999], applies to limited 
liability companies in existence or formed on or 
after the date the act becomes law, and applies 
to actions commenced on or after October 1, 
1999.” 

Session Laws 2001-358, s. 53, provided that 
the act, which amended this section, was effec- 
tive October 1, 2001, and applicable to docu- 
ments submitted for filing on or after that date. 
Section 173 of Session Laws 2001-387 changed 
the effective date of Session Laws 2001-358 
from October 1, 2001, to January 1, 2002. 
Section 6 of Session Laws 2001-413, effective 
September 14, 2001, added a sentence to s. 
175(a) of Session Laws 2001-387, making s. 173 


§ 57C-1-21. Forms. 
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of that act effective when it became law (August 
26, 2001). As a result of these changes, the 
amendment by Session Laws 2001-358 is effec- 
tive January 1, 2002, and applicable to docu- 
ments submitted for filing on or after that date. 

Session Laws 2001-387, s. 53, had amended 
this section. However, s. 155 of c. 387 repealed 
s. 53, contingent upon the enactment of Session 
Laws 2001-358. Session Laws 2001-358 was 
enacted on August 10, 2001. 

Effect of Amendments. — Session Laws 
2001-358, s. 8(a), effective January 1, 2002, and 
applicable to documents submitted for filing on 
or after that date, rewrote the section. 

Legal Periodicals. — For comment, “Creat- 
ing the Legal Monster: The Expansion and 
Effect of Legal Malpractice Liability in North 
Carolina”, see 18 Campbell L. Rev. 121 (1996). 


(a) The Secretary of State may promulgate and furnish on request forms for: 
(1) An application for a certificate of existence; 
(2) A foreign limited liability company’s application for a certificate of 
authority to transact business in this State; and 
(3) A foreign limited liability company’s application for a certificate of 


withdrawal. 


If the Secretary of State so requires, use of these forms is mandatory. 
(b) The Secretary of State may promulgate and furnish on request forms for 
other documents required or permitted to be filed by this Chapter but their use 


is not mandatory. (1993, c. 354, s. 1.) 


§ 57C-1-22. Filing, service, and copying fees. 


(a) The Secretary of State shall collect the following fees when the docu- 
ments described in this subsection are delivered to the Secretary of State for 


filing: 

Document Fee 
(1) Articles of organization $125.00 
(2) Application for reserved name 10.00 
(3) Notice of transfer of reserved name 10.00 
(4) Application for registered name 10.00 
(5) Application for renewal of registered name 10.00 
(6) Limited hability company’s statement of 

change of registered agent or registered 

office or both 5.00 
(7) Agent’s statement of change of registered 

office for each affected limited liability 

company 5.00 
(8) Agent’s statement of resignation No fee 
(9) Designation of registered agent or regis- 

tered office or both 5.00 
(10) Amendment of articles of organization 50.00 
(11) Restated articles of organization without 

amendment of articles 10.00 
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Document Fee 
(12) Restated articles of organization with 

amendment of articles 50.00 
(12a) Articles of conversion (other than articles 
of conversion included as part of another 

document) 50.00 

(13) Articles of merger 50.00 

(14) Articles of dissolution 30.00 

(15) Cancellation of articles of dissolution 10.00 

(16) Certificate of administrative dissolution No fee 
(16a) Application for reinstatement following 

administrative dissolution 100.00 

(17) Certificate of reinstatement No fee 

(18) Certificate of judicial dissolution No fee 

(19) Application for certificate of authority 250.00 
(20) Application for amended certificate of au- 

thority 50.00 

(21) Application for certificate of withdrawal 10.00 
(22) Certificate of revocation of authority to 

transact business No fee 

(23) Articles of correction 10.00 
(24) Application for certificate of existence or 

authorization 5.00 

(25) Annual report 200.00 
(26) Any other document required or permitted 

to be filed by this Chapter 10.00 


(27) 


Repealed by Session Laws 2001-358, s. 


8(c), effective January 1, 2002. 


(b) The Secretary of State shall collect a fee of ten dollars ($10.00) each time 
process is served on the Secretary of State under this Chapter. The party to a 
proceeding causing service of process is entitled to recover this fee as costs if 


the party prevails in the proceeding. 


(c) The Secretary of State shall collect the following fees for copying, 
comparing, and certifying a copy of any filed document relating to a domestic 


or foreign limited liability company: 


(1) One dollar ($1.00) a page for copying or comparing a copy to the 


original; and 


(2) Five dollars ($5.00) for the certificate. (1993, c. 354, s. 1; 1997-456, s. 
55.3; 1997-475, s. 5.3; 1997-485, ss. 12, 20; 2001-358, s. 8(c); 2001-387, 
ss. 54, 173, 175(a); 2001-413, s. 6.) 


Editor’s Note. — Session Laws 2001-358, s. 
53, provided that the act, which amended this 
section, was effective October 1, 2001, and 
applicable to documents submitted for filing on 
or after that date. Section 173 of Session Laws 
2001-387 changed the effective date of Session 
Laws 2001-358 from October 1, 2001, to Janu- 
ary 1, 2002. Section 6 of Session Laws 2001- 
413, effective September 14, 2001, added a 
sentence to s. 175(a) of Session Laws 2001-387, 
making s. 173 of that act effective when it 
became law (August 26, 2001). As a result of 
these changes, the amendment by Session 
Laws 2001-358 is effective January 1, 2002, 
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and applicable to documents submitted for fil- 
ing on or after that date. 

Session Laws 2001-387, s. 154(b) provides 
that: “Nothing in this act shall supersede the 
provisions of Article 10 or 65 of Chapter 58 of 
the General Statutes, and this act does not 
create an alternate means for an entity gov- 
erned by Article 65 of Chapter 58 of the General 
Statutes to convert to a different business 
form.” 

Effect of Amendments. — Session Laws 
2001-358, s. 8(c), effective January 1, 2002, and 
applicable to documents submitted for filing on 
or after that date, repealed subdivision (a)(27), 
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which related to the fee for advisory review ofa _uary 1, 2002, added subdivision (a)(12a). 
document. Legal Periodicals. — For 1997 legislative 
Session Laws 2001-387, s. 54, effective Jan- survey, see 20 Campbell L. Rev. 389. 


§§ 57C-1-22.1, 57C-1-22.2: Repealed by Session Laws 2001-358, s. 8(b), 
effective January 1, 2002. 


Editor’s Note. — Session Laws 2001-358, s. 413, effective September 14, 2001, added a 
53, provided that the act, which amended this _ sentence tos. 175(a) of Session Laws 2001-387, 
section, was effective October 1, 2001, and making s. 173 of that act effective when it 
applicable to documents submitted for filing on became law (August 26, 2001). As a result of 
or after that date. Section 173 of Session Laws’ these changes, the amendment by Session 
2001-387 changed the effective date of Session Laws 2001-358 is effective January 1, 2002, 
Laws 2001-358 from October 1, 2001, to Janu- and applicable to documents submitted for fil- 
ary 1, 2002. Section 6 of Session Laws 2001- ing on or after that date. 


§§ 57C-1-23 through 57C-1-27: Repealed by Session Laws 2001-358, 
s. 8(b), effective January 1, 2002. 


Editor’s Note. — Session Laws 2001-358, s. 4138, effective September 14, 2001, added a 
53, provided that the act, which amended this _ sentence to s. 175(a) of Session Laws 2001-387, 
section, was effective October 1, 2001, and making s. 173 of that act effective when it 
applicable to documents submitted for filing on became law (August 26, 2001). As a result of 
or after that date. Section 173 of Session Laws these changes, the amendment by Session 
2001-387 changed the effective date of Session Laws 2001-358 is effective January 1, 2002, 
Laws 2001-358 from October 1, 2001, to Janu- and applicable to documents submitted for fil- 
ary 1, 2002. Section 6 of Session Laws 2001- ing on or after that date. 


§ 57C-1-28. Certificate of existence. 


(a) Anyone may apply to the Secretary of State to furnish a certificate of 
existence for a domestic limited liability company or a certificate of authori- 
zation for a foreign limited liability company. 

(b) A certificate of existence or authorization sets forth: | 

(1) The domestic limited liability company’s name or the foreign limited 
liability company’s name used in this State; 

(2) That (i) the domestic limited liability company is duly formed under 
the law of this State, the date of its formation, and the period of its 
duration, or (ii) that the foreign limited liability company is autho- 
rized to transact business in this State; | 

(3) That the articles of organization of a domestic limited liability com- 
pany or the certificate of authority of a foreign limited liability 
company has not been suspended under G.S. 105-230 for failure to pay 
a tax or fee or file a report or return, and that the limited liability 
company has not been administratively dissolved for failure to comply 
with the provisions of this Chapter; 

(4) That articles of dissolution have not been filed; and 

(5) Other facts of record in the Office of the Secretary of State that may be 
requested by the applicant. 

(c) Subject to any qualification stated in the certificate, a certificate of 
existence or authorization issued by the Secretary of State may be relied upon 
as conclusive evidence that the domestic or foreign limited hability company is 


hee or is authorized to transact business in this State. (1993, c. 354, s. 
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§ 57C-1-29: Repealed by Session Laws 2001-358, s. 8(b), effective January 


1, 2002. 


Editor’s Note. — Session Laws 2001-358, s. 
53, provided that the act, which amended this 
section, was effective October 1, 2001, and 
applicable to documents submitted for filing on 
or after that date. Section 173 of Session Laws 
2001-387 changed the effective date of Session 
Laws 2001-358 from October 1, 2001, to Janu- 


413, effective September 14, 2001, added a 
sentence to s. 175(a) of Session Laws 2001-387, 
making s. 173 of that act effective when it 
became law (August 26, 2001). As a result of 
these changes, the amendment by Session 
Laws 2001-358 is effective January 1, 2002, 
and applicable to documents submitted for fil- 


ary 1, 2002. Section 6 of Session Laws 2001- ing on or after that date. 


Part 3. Secretary of State. 


§ 57C-1-30. Powers of the Secretary of State. 


The Secretary of State has the power reasonably necessary to perform the 
duties required by this Chapter. (1998, c. 354, s. 1.) 


§ 57C-1-31. Interrogatories by Secretary of State. 


The Secretary of State may propound to any foreign or domestic limited 
lability company that the Secretary of State has reason to believe is subject to 
the provisions of this Chapter, and to any manager thereof, such written 
interrogatories as may be reasonably necessary and proper to enable the 
Secretary of State to ascertain whether the limited liability company is subject 
to the provisions of this Chapter or has complied with all of the provisions of 
this Chapter applicable to it. Subject to applicable jurisdictional requirements, 
the interrogatories shall be answered within 30 days after the mailing thereof, 
or within such additional time as shall be fixed by the Secretary of State, and 
the answers thereto shall be full and complete and shall be made in writing 
and under oath. If the interrogatories are directed to an individual, they shall 
be answered by the individual, and if directed to a foreign or domestic limited 
lability company, they shall be answered by any manager thereof. The 
Secretary of State shall certify to the Attorney General for such action as the 
Attorney General may deem appropriate, all interrogatories and answers 
thereto which disclose a violation of any of the provisions of this Chapter 
requiring or permitting action by the Attorney General. (1993, c. 354, s. 1.) 


§ 57C-1-32. Penalties imposed upon domestic and foreign 
limited liability companies for failure to an- 
swer interrogatories. 


(a) If a foreign or domestic limited liability company fails or refuses to 
answer truthfully and fully within the time prescribed in this Chapter 
interrogatories propounded by the Secretary of State in accordance with the 
provisions of this Chapter, the Secretary of State may suspend its articles of 
organization or its certificate of authority to do business in this State. 

(b) Each manager of a foreign or domestic limited lability company who 
fails or refuses within the time prescribed by this Chapter to answer truthfully 
and fully interrogatories propounded to the manager by the Secretary of State 
in accordance with the provisions of this Chapter shall be guilty of a Class 1 
misdemeanor. (19938, c. 354, s. 1; 1994, Ex. Sess., c. 14, s. 39.) 
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§ 57C-1-33. Information disclosed by interrogatories. 


Interrogatories propounded by the Secretary of State and the answers 
thereto shall not be open to public inspection nor shall the Secretary of State 
disclose any facts or information obtained therefrom except insofar as the 
Secretary of State’s official duty may require the same to be made public or in 
the event the interrogatories or the answers thereto are required for evidence 
in any criminal proceedings or in any other action or proceedings by this State. 
(1993, c. 354, s. 1.) 


ARTICLE 2. 


Purposes, Powers, Formation, Annual Report, Name, Registered 


Office, and Agent. 
Part 1. Purposes and Powers. 


§ 57C-2-01. Purposes. 


(a) Every limited liability company formed under this Chapter has the 
purpose of engaging in any lawful business unless a more limited lawful 
purpose is set forth in its articles of organization. } 

(b) A domestic or foreign limited liability company engaging in a business 
that is subject to regulation under another statute of this State may be formed 
or authorized to transact business under this Chapter only if permitted by and 
subject to all limitations of the other statute giving effect to subsection (c) of 
this section. 

(c) Subsections (a) and (b) of this section to the contrary notwithstanding 
and except as set forth in this subsection, a domestic or foreign limited liability 
company shall engage in rendering professional services only to the extent that 
a professional corporation acting pursuant to Chapter 55B of the General 
Statutes or a corporation acting pursuant to Chapter 55 of the General 
Statutes may engage in rendering professional services under the conditions 
and limitations imposed by an applicable licensing statute. Chapter 55B of the 
General Statutes and each applicable licensing statute are deemed amended to 
provide that professionals licensed under the applicable licensing statute may 
render professional services through a domestic or foreign limited liability 
company. For purposes of applying the provisions, conditions, and limitations 
of Chapter 55B of the General Statutes and the applicable licensing statute to 
domestic and foreign limited liability companies that engage in rendering 
professional services, (i) unless the context clearly requires otherwise, refer- 
ences to Chapter 55 of the General Statutes (the North Carolina Business 
Corporation Act) shall be treated as references to this Chapter, and references 
to a “corporation” or “foreign corporation” shall be treated as references to a 
limited liability company or foreign limited liability company, respectively, (ii) 
members shall be treated in the same manner as shareholders of a professional 
corporation, (111) managers and directors shall be treated in the same manner 
as directors of a professional corporation, (iv) the persons signing the articles 
of organization of a limited liability company shall be treated in the same 
manner as the incorporators of a professional corporation, and (v) the name of 
a domestic or foreign limited liability company so engaged shall comply with 
Article 3 of Chapter 55D of the General Statutes and, in addition, shall contain 
the word “Professional” or the abbreviation “P.L.L.C.” or “PLLC”. For purposes 
of this subsection, “applicable licensing statute” shall mean those provisions of 
the General Statutes referred to in G.S. 55B-2(6). 


68 


§$57C-2-02 ART. 2. PURPOSES, POWERS, ETC. $57G-2-02 


Nothing in this Chapter shall be interpreted to abolish, modify, restrict, 
limit, or alter the law in this State applicable to the professional relationship 
and liabilities between the individual furnishing the professional services and 
the person receiving the professional services, the standards of professional 
conduct applicable to the rendering of the services, or any responsibilities, 
obligations, or sanctions imposed under applicable licensing statutes. A 
member, manager, director, or executive of a professional limited liability 
company is not individually liable, directly or indirectly, including by indem- 
nification, contribution, assessment, or otherwise, for debts, obligations, and 
liabilities of, or chargeable to, the professional limited liability company that 
arise from errors, omissions, negligence, malpractice, incompetence, or mal- 
feasance committed by another member, manager, director, executive, em- 
ployee, agent, or other representative of the professional limited liability 
company; provided, however, nothing in this Chapter shall affect the liability 
of a member, manager, director, or executive of a professional limited liability 
company for his or her own errors, omissions, negligence, malpractice, incom- 
petence, or malfeasance committed in the rendering of professional services. 
(1998, c. 354, s. 1; 1995, c. 351, s. 21; 1999-362, s. 3; 2001-358, s. 26; 2001-387, 
ss. 55, 173, 175(a); 2001-413, s. 6.) 


Editor’s Note. — Session Laws 2001-358, s. applicable to documents submitted for filing on 
53, provided that the act, which amended this’ or after that date, substituted “Article 3 of 
section, was effective October 1, 2001, and Chapter 55D of the General Statutes” for “G.S. 
applicable to documents submitted for filing on 57C-2-30 or G.S. 57C-7-06” near the end of the 
or after that date. Section 173 of Session Laws first paragraph of subsection (c). 

2001-387 changed the effective date of Session Session Laws 2001-387, s. 55, effective Jan- 
Laws 2001-358 from October 1, 2001, to Janu- uary 1, 2002, in subsection (a) substituted 
ary 1, 2002. Section 6 of Session Laws 2001- “formed” for “organized”; in subsection (c) in- 
413, effective September 14, 2001, added a_ serted “and directors” following “(iii) manag- 
sentence to s. 175(a) of Session Laws 2001-387, ers”; and in the undesignated paragraph, twice 
making s. 173 of that act effective when it substituted “member, manager, director, or ex- 
became law (August 26, 2001). As a result of | ecutive” for "member or,” and also inserted 
these changes, the amendment by Session “director, executive” preceding “employee, 
Laws 2001-358 is effective January 1, 2002, agent”. 

and applicable to documents submitted for fil- Legal Periodicals. — For note, “Corporate 
ing on or after that date. Law — Limited Liability Company Act, N.C. 

Session Laws 2001-387, s. 154(b) provides Gen. Stat. §§ 57C-1-01 to 57C-10-07 (1993),” 
that nothing in this act shall supersede the see 72 N.C.L. Rev. 1654 (1994). 
provisions of Article 10 or 65 of Chapter 58 of For comment, “Creating the legal monster: 
the General Statutes, and this act does not the expansion and effect of legal malpractice 
create an alternate means for an entity gov- liability in North Carolina”, see 18 Campbell L. 
erned by Article 65 of Chapter 58 of the General Rev. 121 (1996). 

Statutes to convert to a different business form. For article, “The Creation of North Carolina’s 

Effect of Amendments. — Session Laws Limited Liability Corporation Act,” see 32 Wake 
2001-358, s. 26, effective January 1, 2002, and __— Forest L. Rev. 179 (1997). 


§ 57C-2-02. Powers of the limited liability company. 


Unless its articles of organization or this Chapter provide otherwise, each 
limited liability company has the same powers as an individual to do all things 
necessary or convenient to carry out its business and affairs, including, 
without limitation, power: 

(1) To sue and be sued, complain, and defend in its own name; 

(2) To make and amend operating agreements, not inconsistent with its 
articles of organization or with the laws of this State, for managing 
the business and regulating the affairs of the limited liability com- 


pany, 
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(3) To purchase, receive, lease, or otherwise acquire, and own, hold, 
improve, use, and otherwise deal with, real or personal property, or 
any legal or equitable interest in property, wherever located; 

(4) To sell, convey, mortgage, pledge, lease, exchange, and otherwise 
dispose of all or any part of its property; 

(5) To purchase, receive, subscribe for, or otherwise acquire; own, hold, 
vote, use, sell, mortgage, lend, pledge, or otherwise dispose of; and 
deal in and with shares or other interests in, or obligations of, any 
other entity; 

(6) To make contracts and guarantees, incur liabilities, borrow money, 
issue its notes, bonds, and other obligations (which may be convertible 
into or include the option to purchase other interests in the limited 
liability company), and secure any of its obligations by mortgage or 
pledge of any of its property, franchises, or income; 

(7) To lend money, invest and reinvest its funds, and receive and hold real 
and personal property as security for repayment; 

(8) To be a promoter, partner, member, associate, or manager of any 
partnership, joint venture, trust, or other entity; 

(9) To conduct its business, locate offices, and exercise the powers granted 
by this Chapter within or without this State; 

(10) To elect or appoint managers, directors, executives, officers, employ- 
ees, and agents of the limited liability company, define their duties, fix 
their compensation, and lend them money and credit; 

(11) To pay pensions and establish pension plans, pension trusts, profit- 
sharing plans, and other benefit or incentive plans for any or all of its 
current or former managers, directors, executives, officers, employees, 
and agents; 

(12) To make donations for the public welfare or for charitable, religious, 
cultural, scientific, or educational purposes; 

(13) To transact any lawful business that will aid governmental policy; 

(14) To make payments or donations, or do any other act, not inconsistent 
with law, that furthers the business and affairs of the limited liability 
company; 

(15) To provide insurance for its benefit on the life or physical or mental 
ability of any of its managers, directors, executives, officers, or 
employees or on the life or physical or mental ability of any owner of 
any interest in the limited liability company for the purpose of 
acquiring the interest owned by him at the time of his death or 
disability, and for these purposes the limited liability company is 
deemed to have an insurable interest in its managers, directors, 
executives, officers, employees, or members and other interest owners; 
and to provide insurance for its benefit on the life or physical or 
mental ability of any other person in whom it has an insurable 
interest; and 

(16) To render professional services, subject to G.S. 57C-2-01(c). (1993, ec. 
304, s. 1; 2001-387, s. 56.) 


Editor’s Note. — Session Laws 2001-387, s. 
154(b) provides that nothing in this act shall 
supersede the provisions of Article 10 or 65 of 
Chapter 58 of the General Statutes, and this 
act does not create an alternate means for an 
entity governed by Article 65 of Chapter 58 of 
the General Statutes to convert to a different 
business form. 

Effect of Amendments. — Session Laws 
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2001-387, s. 56, effective January 1, 2002, in 
subdivision (10) inserted “directors, execu- 
tives,” preceding “officers, employees”; in subdi- 
vision (11) inserted “directors, executives,” pre- 
ceding “officers, employees”; and in subdivision 
(15) inserted “directors, executives,” preceding 
“officers, or employees” and preceding “officers, 
employees.” 
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§§ 57C-2-03 through 57C-2-19: Reserved for future codification pur- 


poses. 


Part 2. Formation; Articles of Organization; Amendment of 
Articles; Annual Report. 


§ 57C-2-20. Formation. 


(a) One or more persons may form a limited liability company by delivering 
executed articles of organization to the Secretary of State for filing. A limited 
liability company may also be formed through the conversion of another 
business entity pursuant to Part 1 of Article 9A of this Chapter. 

_ (b)) When the filing by the Secretary of State of the articles of organiza- 
tion becomes effective, the proposed organization becomes a limited 
hability company subject to this Chapter and to the purposes, condi- 
tions, and provisions stated in the articles of organization. 

(2) Filing of the articles of organization by the Secretary of State is 
conclusive evidence of the formation of the limited lability company, 
except in a proceeding by the State to cancel or revoke the articles of 
organization or involuntarily dissolve the limited hability company. 

(c) Organization of a limited liability company requires one or more initial 
members and any further action as may be determined by the initial member 
or members. If initial members are not identified in the articles of organization 
of a limited liability company in the manner provided in G.S. 57C-3-01(a), the 
organizers shall hold one or more meetings at the call of a majority of the 
organizers to identify the initial members of the limited liability company. 
Unless otherwise provided in this Chapter or in the articles of organization of 
the limited liability company, all decisions to be made by the organizers at such 
meetings shall require the approval, consent, agreement, or ratification of a 
majority of the organizers. Unless otherwise provided in the articles of 
organization, the organizers may, in lieu of a meeting, take action as described 
in this subsection by written consent signed by all of the organizers. The 
written consent may be incorporated in, or otherwise made part of, the initial 
written operating agreement of the limited liability company. (1998, c. 354, s. 
1; 1997-485, s. 28; 1999-189, s. 2.2; 1999-369, s. 3.4; 1999-456, s. 50; 2000-140, 
ss. 10(a), 10(b); 2001-387, s. 57.) 


Editor’s Note. — The section above was’ that nothing in this act shall supersede the 
amended by Session Laws 1999-189, s.2.2,and _ provisions of Article 10 or 65 of Chapter 58 of 
Session Laws 1999-456, s. 50, in the coded bill the General Statutes, and this act does not 
drafting format provided by § 120-20.1. The create an alternate means for an entity gov- 
amendment by 1999-456 rewrote the section,as  erned by Article 65 of Chapter 58 of the General 
amended by Session Laws 1999-189, s. 2, and Statutes to convert to a different business form. 
failed to incorporate changes made by Session Effect of Amendments. — Session Laws 
Laws 1999-189, including the addition of sub- 2000-140, s. 10(b), effective July 21, 2000, sub- 
section (d), regarding formation of a limited _ stituted “form” for “organize” in the first sen- 
liability company through the conversion of tence of subsection (a); in subdivision (b)(1), 
another business entity. As added by Session substituted “filing by the Secretary of State of 
Laws 1999-189, s. 2, subsection (d) read as_ the articles of organization becomes effective” 
follows: “(d) A limited liability company may for “Secretary of State files the articles of orga- 
also be formed through the conversion of an- nization” and substituted “stated in the articles 
other business entity in accordance with Part 1 _ of organization” for “stated in the articles, and 
of Article 9 of this Chapter.” Subsequently, the person executing the articles of organiza- 
Session Laws 2000-140, s. 10(a), repealed s.2.2 tion become members of the limited liability 
of Session Laws 1999-189 and s. 50 of Session company” at the end of the subdivision; in 
Laws 1999-456, effective July 21, 2000. subdivision (b)(2), inserted “of organization” 

Session Laws 2001-387, s. 154(b) provides and substituted “formation” for “organization”; 
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and added subsection (c). Legal Periodicals. — For 1997 legislative 
Session Laws 2001-387, s. 57, effective Jan- survey, see 20 Campbell L. Rev. 389. 

uary 1, 2002, added the first sentence in sub- 

section (c). 


§ 57C-2-21. Articles of organization. 


(a) The articles of organization must set forth: 

(1) Aname for the limited liability company that satisfies the provisions 
of G.S. 55D-20 and G.S. 55D-21; 

(2) If the limited liability company is to dissolve by a specific date, the 
latest date on which the limited liability company is to dissolve. If no 
date for dissolution is specified, there shall be no limit on the duration 
of the limited liability company; 

(3) The name and address of each person executing the articles of 
organization and whether the person is executing the articles of 
organization in the capacity of a member or an organizer; 

(4) The street address, and the mailing address if different from the street 
address, of the limited liability company’s initial registered office, the 
county in which the initial registered office is located, and the name of 
the limited liability company’s initial registered agent at that address; 

(4a) The street address, and the mailing address if different from the 
street address, of the limited liability company’s principal office, if 
any, and the county in which the principal office, if any, is located; and 

(5) Unless all of the members by virtue of their status as members shall 
be managers of the limited liability company, a statement that, except 
as provided in G.S. 57C-3-20(a), the members shall not be managers 
by virtue of their status as members. 

(b) The articles of organization may set forth any other provision, not 
inconsistent with law, including any other matter that under this Chapter is 
permitted to be set forth in an operating agreement. 

(c) The articles of organization need not set forth any of the powers 
enumerated in this Chapter. (1993, c. 354, s. 1; 1999-189, s. 2.3; 2000-140, s. 
101(t); 2001-358, s. 27; 2001-387, ss. 58, 173, 175(a); 2001-413, s. 6.) 


Editor’s Note. — Session Laws 1999-189,s. amendment by Session Laws 2001-358 is effec- 
7, which amended this section, as amended by tive January 1, 2002, and applicable to docu- 
Session Laws 2000-140, s. 101(t), effective July ments submitted for filing on or after that date. 
21, 2000, provides: “This act is effective when it Session Laws 2001-387, s. 154(b) provides 
becomes law [June 18, 1999], applies to limited that nothing in this act shall supersede the 
liability companies in existence or formed on or _ provisions of Article 10 or 65 of Chapter 58 of 
after the date the act becomes law, and applies the General Statutes, and this act does not 
to actions commenced on or after October 1, create an alternate means for an entity gov- 


1990 erned by Article 65 of Chapter 58 of the General 
Session Laws 2001-358, s. 53, provided that Statutes to convert to a different business form. 
the act, which amended this section, was effec- This act becomes effective January 1, 2002, 


tive October 1, 2001, and applicable to docu- and applies to documents submitted for filing 
ments submitted for filing on or after that date. on or after that date. 

Section 173 of Session Laws 2001-387 changed Effect of Amendments. — Session Laws 
the effective date of Session Laws 2001-358 2001-358, s. 27, effective January 1, 2002, and 
from October 1, 2001, to January 1, 2002. applicable to documents submitted for filing on 
Section 6 of Session Laws 2001-413, effective or after that date, substituted “G.S. 55D-20 and 
September 14, 2001, added a sentence to s. G.S. 55D-21” for “G.S. 57C-2-30” in subdivision 
175(a) of Session Laws 2001-387, making s.173 (a)(1). 

of that act effective when it became law (August Session Laws 2001-387, s. 58, effective Jan- 
26, 2001). As a result of these changes, the uary 1, 2002, added subdivision (4a). 
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§ 57C-2-22. Amendment of articles of organization. 


(a) The articles of organization shall be amended when: 
(1) There is a change in the name of the limited liability company; 
(2) There is a false or erroneous statement in the articles of organization; 
(3) There is a change in the time as stated in the articles of organization 
for the dissolution of the limited liability company; or 
(4) The members desire to make a change in the articles of organization. 
(b) Unless otherwise provided in the articles of organization or a written 
operating agreement, any amendment to the articles of organization shall 
require the unanimous vote of the members or, if no initial members of the 
limited lability company have been identified in the manner provided in this 
Chapter, by the unanimous vote of the organizers. (1993, c. 354, s. 1; 1999-189, 
s. 2.4; 2000-140, s. 101(t).) 


Editor’s Note. — Session Laws 1999-189, s. _ liability companies in existence or formed on or 
7, which amended this section, as amended by after the date the act becomes law, and applies 
Session Laws 2000-140, s. 101(t), effective July to actions commenced on or after October 1, 
21, 2000, provides: “This act is effective when it 1999.” 
becomes law [June 18, 1999], applies to limited 


§ 57C-2-22.1. Restated articles of organization. 


(a) Alimited liability company may restate its articles of organization at any 
time with or without member action. 

(b) The restated articles of organization may include one or more amend- 
ments to the articles of organization. Unless otherwise provided in the articles 
of organization or a written operating agreement, any amendment requires the 
unanimous vote of the members or, if no initial members of the limited liability 
company have been identified in the manner provided in this Chapter, by the 
unanimous vote of the organizers. The restated articles of organization may 
include a statement of the address of the current registered office and the name 
of the current registered agent of the limited liability company. 

(c) A limited liability company restating its articles of organization shall 
deliver to the Secretary of State for filing articles of restatement that: 

(1) Set forth the name of the limited liability company. 

(2) Attach as an exhibit thereto the text of the restated articles of 
organization. 

(3) State that the restated articles of organization do not contain an 
amendment or, if the articles do contain an amendment, that there is 
an amendment that was approved as required by this Chapter. 

(d) Duly adopted restated articles of organization supersede the original 
articles of organization and all amendments to them. 

(e) The Secretary of State may certify restated articles of organization as the 
articles of organization currently in effect, without including the other infor- 
mation required by subsection (c) of this section. (1997-485, s. 18; 1999-189, s. 
2.5; 2000-140, s. 101(t).) 


Editor’s Note. — Session Laws 1999-189, s. after the date the act becomes law, and applies 
7, which amended this section, as amended by _ to actions commenced on or after October 1, 
Session. Laws 2000-140, s. 101(t), effective July 1999.” 

a; 2000, provides: “This act is effective when it Legal Periodicals. — For 1997 legislative 
becomes law [June 18, 1999], applies to limited survey, see 20 Campbell L. Rev. 389. 
liability companies in existence or formed on or 
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§ 57C-2-23. Annual report for Secretary of State. 


(a) Each domestic limited liability company other than a professional 
limited liability company governed by G.S. 57C-2-01(c) and each foreign 
limited liability company authorized to transact business in this State, shall 
deliver to the Secretary of State for filing an annual report, in a form 
prescribed by the Secretary of State, that sets forth all of the following: 

(1) The name of the limited liability or foreign limited liability company 
and the state or country under whose law it is formed. 

(2) The street address, and the mailing address if different from the street 
address, of the registered office, the county in which the registered 
office is located, and the name of its registered agent at that office in 
this State, and a statement of any change of the registered office or 
registered agent, or both. 

(3) The address and telephone number of its principal office. 

(4) The names and business addresses of its managers or, if the limited 
liability company has never had members, its organizers. 

(5) A brief description of the nature of its business. 

If the information contained in the most recently filed annual report has not 
changed, a certification to that effect may be made instead of setting forth the 
information required by subdivisions (2) through (5) of this subsection. The 
Secretary of State shall make available the form required to file an annual 
report. 

(b) Information in the annual report must be current as of the date the 
annual report is executed on behalf of the limited lability company or the 
foreign limited lability company. 

(c) The Secretary of State must notify limited lability companies of the 
annual report filing requirement. The annual report shall be delivered to the 
Secretary of State by April 15th of each year. 

(d) If an annual report does not contain the information required by this 
section, the Secretary of State shall promptly notify the reporting domestic or 
foreign limited lability company in writing and return the report to it for 
correction. If the report is corrected to contain the information required by this 
section and delivered to the Secretary of State within 30 days after the 
effective date of notice, it is deemed to be timely filed. 

(e) Amendments to any previously filed annual report may be filed with the 
Secretary of State at any time for the purpose of correcting, updating, or 
augmenting the information contained in the annual report. (1998, c. 354, s. 1; 
1997-475, s. 6.7; 2001-387, ss. 59, 59A.) 


Editor’s Note. — Session Laws 2001-387,s. by G.S. 57C-2-01(c),” and substituted “pre- 
154(b) provides that nothing in this act shall scribed by the Secretary of State” for “jointly 
supersede the provisions of Article 10 or 65 of _ prescribed by the Secretary of Revenue and 
Chapter 58 of the General Statutes, and this Secretary of State” in the introductory para- 
act does not create an alternate means for an graph, substituted “formed” for “organized” in 
entity governed by Article 65 of Chapter 58 of subdivision (a)(1), and inserted “or, if the lim- 
a capt Statutes to convert to a different ited liability company has never had members, 

eee OLIN: its organizers” at the end of subdivision (a)(4); 

Effect of Amendments. a Session Laws and rewrote subsection (c). 

2001-387, ss. 59, 59A, effective September 1, Legal Periodicals. — For 1997 legislative 
2001, in subsection (a), inserted “other than a SUIVeNLEe ROO Campnclll tRewos0 
professional limited liability company governed Me E 
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§57C-2-42 


§§ 57C-2-24 through 57C-2-29: Reserved for future codification pur- 


poses. 


Part 3. Name. 


8§ 57C-2-30 through 57C-2-34: Repealed by Session Laws 2001-358, 
s. 30, effective January 1, 2002. 


Editor’s Note. — Prior to the repeal of this 
Part, §§ 57C-2-35 through 57C-2-39 had been 
set out as reserved for future codification pur- 
poses. 

Session Laws 2001-358, s. 53, provided that 
the act, which amended this section, was effec- 
tive October 1, 2001, and applicable to docu- 
ments submitted for filing on or after that date. 
Section 173 of Session Laws 2001-387 changed 
the effective date of Session Laws 2001-358 
from October 1, 2001, to January 1, 2002. 
Section 6 of Session Laws 2001-413, effective 
September 14, 2001, added a sentence to s. 
175(a) of Session Laws 2001-387, making s. 173 
of that act effective when it became law (August 


26, 2001). As a result of these changes, the 
amendment by Session Laws 2001-358 is effec- 
tive January 1, 2002, and applicable to docu- 
ments submitted for filing on or after that date. 

Session Laws 2001-387, ss. 60 through 68, 
amended these sections. However, s. 155 of c. 
387 repealed ss. 60 through 63, contingent 
upon the enactment of Session Laws 2001-358. 
Session Laws 2001-358 was enacted on August 
10, 2001. 

Session Laws 2001-390, s. 12, rewrote § 57C- 
2-30(f), effective August 26, 2001, and applica- 
ble retroactively to applications for reinstate- 
ment made on or after December 1, 1999. 


§§ 57C-2-35 through 57C-2-39: Reserved for future codification pur- 


poses. 


Part 4. Registered Office and Registered Agent. 


§ 57C-2-40. Registered office and registered agent. 


Each limited lability company must maintain a registered office and 
registered agent as required by Article 4 of Chapter 55D of the General 
Statutes and is subject to service on the Secretary of State under that Article. 
(19938, c. 354, s. 1; 2000-140, s. 101(g); 2001-358, s. 49(a); 2001-387, ss. 178, 


175(a); 2001-413, s. 6.) 


Editor’s Note. — Session Laws 2001-358, s. 
53, provided that the act, which amended this 
section, was effective October 1, 2001, and 
applicable to documents submitted for filing on 
or after that date. Section 173 of Session Laws 
2001-387 changed the effective date of Session 
Laws 2001-358 from October 1, 2001, to Janu- 
ary 1, 2002. Section 6 of Session Laws 2001- 
413, effective September 14, 2001, added a 
sentence to s. 175(a) of Session Laws 2001-387, 
making s. 173 of that act effective when it 
became law (August 26, 2001). As a result of 


these changes, the amendment by Session 
Laws 2001-358 is effective January 1, 2002, 
and applicable to documents submitted for fil- 
ing on or after that date. 

Effect of Amendments. — Session Laws 
2000-140, s. 101(g), effective July 21, 2000, 
inserted “or conduct affairs” in subdivision 
(a)(2). 

Session Laws 2001-358, s. 49(a), effective 
January 1, 2002, and applicable to documents 
submitted for filing on or after that date, re- 
wrote the section. 


§§ 57C-2-41, 57C-2-42: Repealed by Session Laws 2001-358, s. 49, 
effective January 1, 2002. 


Editor’s Note. — Session Laws 2001-358, s. 
53, provided that the act, which amended this 


section, was effective October 1, 2001, and 
applicable to documents submitted for filing on 
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or after that date. Section 173 of Session Laws 
2001-387 changed the effective date of Session 
Laws 2001-358 from October 1, 2001, to Janu- 
ary 1, 2002. Section 6 of Session Laws 2001- 
413, effective September 14, 2001, added a 
sentence to s. 175(a) of Session Laws 2001-387, 
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making s. 173 -of that act effective when it 
became law (August 26, 2001). As a result of 
these changes, the amendment by Session 
Laws 2001-358 is effective January 1, 2002, 
and applicable to documents submitted for fil- 
ing on or after that date. 


§ 57C-2-43. Service on limited liability company. 


(a) A limited liability company’s registered agent is an agent of the limited 
liability company for service of process, notice, or demand required or permit- 
ted by law to be served on the limited liability company. 

(b) Whenever a limited liability company shall fail to appoint or maintain a 
registered agent in this State, or whenever its registered agent cannot with 
due diligence be found at the registered office, then the Secretary of State shall 
be an agent of the limited liability company upon whom any process, notice, or 
demand may be served. Service on the Secretary of State of any such process, 
notice, or demand shall be made by delivering to and leaving with the 
Secretary of State or with any clerk authorized by the Secretary of State to 
accept service of process, duplicate copies of the process, notice, or demand and 
the fee required by G.S. 57C-1-22(b). In the event any such process, notice, or 
demand is served on the Secretary of State in the manner provided for in this 
section, the Secretary of State shall immediately mail one of the copies thereof, 
by registered or certified mail, return receipt requested, to the limited liability 
company at its principal office or, if there is no mailing address for the principal 
office on file, to the limited liability company at its registered office. Service on 
a limited liability company under this subsection shall be effective for all 
purposes from and after the date of the service on the Secretary of State. 

(c) The Secretary of State shall keep a record of all processes, notices, and 
demands served upon the Secretary of State under this section and shall record 
therein the time of the service and his action with reference thereto. 

(d) Nothing herein contained shall limit or affect the right to serve any 
process, notice, or demand required or permitted by law to be served upon a 
limited liability company in any other manner now or hereafter permitted by 
law. (1993, c. 354, s. 1; 2000-140, s. 49.) 


Effect of Amendments. — Session Laws 
2000-140, s. 49, effective July 21, 2000, in 
subsection (b), substituted “authorized by the 
Secretary of State to accept service of process” 
for “having charge of the limited liability com- 
pany department of the Secretary of State’s 
office” and inserted “and the fee required by 
G.S. 57C-1-22(b)” in the second sentence, and 


inserted “in the manner provided for in this 
section,” and deleted “the address indicated in 
the latest communication received by the sec- 
retary of State from the limited liability com- 
pany stating the current mailing address of” 
following “limited liability company at” in the 
third sentence. 


ARTICLE 3. 


Membership and Management. 
Part 1. Membership. 
§ 57C-3-01. Admission of members. 


(a) Unless the articles of organization of a limited liability company provide 
otherwise, each person executing the articles of organization of a limited 
liability company in the capacity of a member, and each person who is 
otherwise named in the articles of organization as a member of the limited 
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liability company, becomes a member at the time that the filing by the 
Secretary of State of the articles of organization of the limited liability 
company becomes effective. 

(b) A person may be admitted as a member of a limited liability company: 

(1) In the case of a person acquiring a membership interest directly from 
the limited liability company, (i) upon being so identified by the 
organizers of the limited liability company in accordance with G.S. 
57C-2-20(c) or (ii) upon compliance with the articles of organization or 
operating agreement or, if the articles of organization or operating 
agreement do not so provide, upon the unanimous consent of the 
members; and 

(2) In the case of an assignee of an interest of a member, upon compliance 
with the provisions of G.S. 57C-5-04(a). 

(c) Nothing in this Chapter precludes a person from being a member of a 
limited lability company because that person has not made, and has no 
obligation to make, any contributions to the limited liability company and has 
no right to receive any distributions from the limited liability company or 
share in any profits or losses of the limited liability company. (1993, c. 354, s. 
1; 1999-189, s. 4.1; 2000-140, s. 101(t); 2001-387, s. 64.) 


Editor’s Note. — Session Laws 1999-189, s. 
7, which amended this section, as amended by 
Session Laws 2000-140, s. 101(t), effective July 
21, 2000, provides: “This act is effective when it 
becomes law [June 18, 1999], applies to limited 
liability companies in existence or formed on or 
after the date the act becomes law, and applies 
to actions commenced on or after October 1, 
$999.7 

Session Laws 2001-387, s. 154(b) provides 
that nothing in this act shall supersede the 
provisions of Article 10 or 65 of Chapter 58 of 
the General Statutes, and this act does not 


create an alternate means for an entity gov- 
erned by Article 65 of Chapter 58 of the General 
Statutes to convert to a different business form. 

Effect of Amendments. — Session laws 
2001-387, s. 64, effective January 1, 2002, 
added subsection (c). 

Legal Periodicals. — For note, “Corporate 
Law — Limited Liability Company Act, N.C. 
Gen. Stat. §§ 57C-1-01 to 57C-10-07 (1993),” 
see 72 N.C.L. Rev. 1654 (1994). 

For article, “The Creation of North Carolina’s 
Limited Liability Corporation Act,” see 32 Wake 
Forest L. Rev. 179 (1997). 


§ 57C-3-02. Cessation of membership. 


Unless otherwise provided in this Chapter, the articles of organization, or a 
written operating agreement, a person who has ceased to be a member shall 
have only the rights of an assignee as provided in G.S. 57C-5-02, but shall not 
be released from his liability to the limited liability company under G.S. 
57C-4-02 (liability for contribution) and G.S. 57C-4-07 (liability upon wrongful 
distribution). A person ceases to be a member of a limited lability company 
upon the happening of any of the following events of withdrawal: 

(1) The person’s voluntary withdrawal from the limited lability company 
as provided in G.S. 57C-5-06; 

(2) The person’s removal as a member in accordance with the articles of 
organization or an operating agreement; 

(3) Unless otherwise provided in the articles of organization or a written 
operating agreement or with the consent of all other members, the 
person's: 

a. Making an assignment for the benefit of creditors; 

b. Filing a voluntary petition in bankruptcy; 

c. Being adjudged bankrupt or insolvent or having entered against 
him an order for relief in any bankruptcy or insolvency proceed- 
ing; 

d. Filing a petition or answer seeking for him any reorganization, 
arrangement, composition, readjustment, liquidation, dissolu- 
tion, or similar relief under any statute, law, or regulation; 
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e. Seeking, consenting to, or acquiescing in, the appointment of a 
trustee or receiver for, or liquidation of the person or of all or any 
substantial part of that person’s properties; or 

f. Filing an answer or other pleading admitting or failing to contest 
the material allegations of a petition filed against the person in 
any proceeding described in this subdivision; 


(4) Unless otherwise provided in the articles of organization or a written 


operating agreement or with the consent of all other members, the 
continuation of any proceeding against the person seeking reorgani- 
zation, arrangement, composition, readjustment, liquidation, dissolu- 
tion, or similar relief under any statute, law, or regulation, for 120 
days after the commencement thereof or the appointment of a trustee, 
receiver, or liquidator for the person or all or any substantial part of 
the person’s properties without the person’s agreement or acquies- 
cence, which appointment is not vacated or stayed for 120 days or, if 
the appointment is stayed, for 120 days after the expiration of the stay 
during which period the appointment is not vacated; 


(5) Unless otherwise provided in the articles of organization or a written 


operating agreement or with the consent of all other members, in the 

case of a member who is an individual, the individual’s: 

a. Death; or 

b. Adjudication by a court of competent jurisdiction as incompetent to 
manage his person or property; 


(6) Unless otherwise provided in the articles of organization or a written 


operating agreement or with the consent of all other members, in the 
case of a member who is acting as a member by virtue of being a 
trustee of a trust, the termination of the trust (but not merely the 
substitution of a new trustee); 


(7) Unless otherwise provided in the articles of organization or a written 


operating agreement or with the consent of all other members, in the 
case of a member that is a domestic or foreign partnership, a domestic 
or foreign limited partnership, or another domestic or foreign limited 
liability company, the dissolution and commencement of winding up of 
the partnership, limited partnership, or limited liability company; 


(8) Unless otherwise provided in the articles of organization or a written 


operating agreement or with the consent of all other members, in the 
case of a member that is a domestic or foreign corporation, the 
dissolution of the corporation or the revocation of its charter; or 


(9) Unless otherwise provided in the articles of organization or a written 


operating agreement or with the consent of all other members, in the 
case of a member that is an estate, the distribution by the fiduciary of 
the estate’s entire interest in the limited liability company. (1993, c. 
304, s. 1; 1995, c. 351, ss. 5, 6; 2001-887, s.°65.) 


Editor’s Note. — Session Laws 2001-387, s. 
154(b) provides that nothing in this act shall 
supersede the provisions of Article 10 or 65 of 
Chapter 58 of the General Statutes, and this 
act does not create an alternate means for an 
entity governed by Article 65 of Chapter 58 of 
the General Statutes to convert to a different 
business form. 
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Effect of Amendments. — Session Laws 
2001-387, s. 65, effective January 1, 2002, in 
subdivision (3)e, substituted “the person” for 
“the member” and substituted “part of that 


person’s” for “part of his.” 
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§ 57C-3-03. Voting of members. 


Exxcept as provided in the articles of organization or a written operating 
agreement, the affirmative vote, approval, agreement, or consent of all 
members shall be required to: 

(1) Adopt or amend an operating agreement; 

(2) Admit any person as a member; 

(3) Sell, transfer, or otherwise dispose of all or substantially all of the 
assets of the limited liability company prior to the dissolution of the 
limited liability company. 

(4) Repealed by Session Laws 1999-456, s. 51, effective August 13, 1999. 
(1993; c. 354, s. 1; 1999-456, s. 51.) 


§ 57C-3-04. Members’ access to information; records. 


_(a) Each member has the right, subject to such reasonable standards 
(including standards governing what information and documents are to be 
furnished, at what time and location and at whose expense) as may be set forth 
in the articles of organization or a written operating agreement, to obtain from 
the limited liability company from time to time upon reasonable demand for 
any purpose reasonably related to the member’s interest as a member: 

(1) Information regarding the status of the business and the financial 
condition of the limited lability company; 

(2) Promptly after becoming available, a copy of the limited liability 
companys federal, State, and local income tax returns for each year; 

(3) A current list of the name and last known business, residence, or 
mailing address of each member; 

(4) A copy of the articles of organization and any written operating 
agreement and all amendments thereto, together with copies of any 
written powers of attorney pursuant to which the articles of organi- 
zation, operating agreement, and all amendments thereto have been 
executed; 

(5) Information regarding the amount of cash and a description and 
statement of the agreed value of any other property or services 
contributed by each member, and the property and services that each 
member has agreed to contribute in the future, and the date on which 
each became a member; and 

(6) Such other information regarding the affairs of the limited liability 
company as is just and reasonable. 

(b) A limited liability company may maintain its records in other than 
written form if the form is capable of conversion into written form within a 
reasonable time. 

(c) Any demand under this section shall (i) be in writing, (ii) be made in good 
faith and for a proper purpose, and (iii) describe with reasonable particularity 
the purpose and the records or information desired. 

(d) Failure of the limited liability company to keep or maintain any of the 
records or information required pursuant to this section shall not be grounds 
for imposing liability on any person for the debts and obligations of the hmited 
liability company. 

(e) The managers shall have the right to keep confidential from members 
who are not managers, for such period of time as the managers deem 
reasonable, any information which the managers reasonably believe to be in 
the nature of trade secrets or other information the disclosure of which the 
managers in good faith believe is not in the best interest of the limited liability 
company. The authority authorized in this subsection may be vested in 
directors instead of managers to the extent provided in the articles of 
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§57C-3-20 


organization or a written operating agreement. (1993, c. 354, s. 1; 2001-387, s. 


66; 2001-487, s. 62().) 


Editor’s Note. — Session Laws 2001-387, s. 
154(b) provides that nothing in this act shall 
supersede the provisions of Article 10 or 65 of 
Chapter 58 of the General Statutes, and this 
act does not create an alternate means for an 
entity governed by Article 65 of Chapter 58 of 


2001-387, s. 66, effective January 1, 2002, in- 
serted “or directors” following “managers” 
throughout subsection (e). 

Session Laws 2001-487, s. 62(i), effective 
January 1, 2002, in subsection (e), as amended 
by Session Laws 2001-387, s. 66, substituted 


the General Statutes to convert to a different 
business form. 
Effect of Amendments. — Session Laws 


“managers” for “managers or _ directors” 
throughout, and added the second sentence. 


§ 57C-3-05. Members bound by operating agreements. 


A member shall be bound by any operating agreement, including any 
amendment thereto, otherwise valid under this Chapter and other applicable 
law, (i) to which the member has expressly assented, or (41) which was in effect 
at the time the member became a member and either was in writing or the 
terms of which were actually known to the member, or (111) with respect to any 
amendment, if the member was bound by the operating agreement as in effect 
immediately prior to such amendment and such amendment was adopted in 
accordance with the terms of such operating agreement. The articles of 
organization or written operating agreement may require that all agreements 
of the members constituting the operating agreement be in writing, in which 
case the term “operating agreement” shall not include oral agreements of the 
members. Except to the extent otherwise provided in a written operating 
agreement, a limited liability company shall be deemed for all purposes to be 
a party to the operating agreement of its member or members. (1998, c. 354, s. 
1; 1999-189, s. 4.2; 2000-140, s. 101(t).) 


Editor’s Note. — Session Laws 1999-189, s. 
7, which amended this section as amended by 
Session Laws 2000-140, s. 101(t), effective July 
21, 2000, provides: “This act is effective when it 


liability companies in existence or formed on or 
after the date the act becomes law, and applies 
to actions commenced on or after October 1, 
1999.” 


becomes law [June 18, 1999], applies to limited 


$§ 57C-3-06 through 57C-3-19: Reserved for future codification pur- 


poses. 


Part 2. Managers. 


§ 57C-3-20. Determination of managers; management. 


(a) Unless the articles of organization provide otherwise, all members by 
virtue of their status as members shall be managers of the limited liability 
company, together with any other persons that may be designated as managers 
in, or in accordance with, the articles of organization or a written operating 
agreement. If the articles of organization provide that all members are not 
necessarily managers by virtue of their status as members, then those persons 
designated as managers in, or in accordance with, the articles of organization 
or a written operating agreement shall be managers, but for any period during 
which no such designation has been made or is in effect, all members shall be 
managers. 

(b) Except to the extent otherwise provided in the articles of organization or 
a written operating agreement, management of the affairs of the limited 
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lability company shall be vested in the managers. Subject to any provisions in 
the articles of organization or a written operating agreement or this Chapter 
restricting, enlarging, or modifying the management rights and duties of any 
manager or managers, or management procedures, each manager shall have 
equal rights and authority to participate in the management of the limited 
liability company, and management decisions shall require the approval, 
consent, agreement, or ratification of a majority of the managers. (19938, c. 354, 


s. 1; 1999-189, s. 4.3; 2000-140, s. 101(t); 2001-387, s. 67.) 


Editor’s Note. — Session Laws 1999-189, s. 
7, which amended this section, as amended by 
Session Laws 2000-140, s. 101(t), effective July 
21, 2000, provides: “This act is effective when it 
becomes law [June 18, 1999], applies to limited 
liability companies in existence or formed on or 
after the date the act becomes law, and applies 
to actions commenced on or after October 1, 
1999.” ? 

Session Laws 2001-387, s. 154(b) provides 
that nothing in this act shall supersede the 


provisions of Article 10 or 65 of Chapter 58 of 
the General Statutes, and this act does not 
create an alternate means for an entity gov- 
erned by Article 65 of Chapter 58 of the General 
Statutes to convert to a different business form. 

Effect of Amendments. — Session Laws 
2001-387, s. 67, effective January 1, 2002, in 
subsection (a), substituted “managers in, or in 
accordance with the articles of organization or 
a written” for “managers in a written” three 
times. 


Qualification, designation, and removal of 


§ 57C-3-21. 
i managers. | 
Subject to G.S. 57C-3-20(a), the articles of organization or a written 

operating agreement may set forth the number and qualification of managers 

and the manner in which they are to be designated, removed, and replaced. 

Unless otherwise provided in the articles of organization, a written operating 

agreement, or this Chapter: 

(1) Managers need not be members and, unless otherwise required by 
G.S. 57C-3-20(a), members need not be managers; 

(2) Designation of managers (other than those managers who are such by 
virtue of their status as members) shall be evidenced in a written 
operating agreement, as amended from time to time; 

(3) Upon designation as manager and the person’s consent to such 
designation, the designated person shall serve as manager until the 
earliest to occur of (i) the person’s resignation, (11) any event described 
in G.S. 57C-3-02 with respect to the manager, (i111) any event specified 
in the articles of organization or written operating agreement that 
results in a manager ceasing to be a manager, or (iv) in the case of a 
person designated as a manager in a written operating agreement, 
the amendment of the written operating agreement removing the 
person’s designation as a manager. (1993, c. 354, s. 1; 1995, c. 351, s. 
7; 2001-487, s. 62(j).) 


Effect of Amendments. — Session Laws 
2001-487, s. 62()), effective January 1, 2002, in 
subdivision (3), deleted “in a written operating 


manager” and inserted “in the case of a person 
designated as a manager in a written operating 
agreement” at the beginning of clause (iv). 


agreement” following “Upon designation as 


§ 57C-3-22. Duties of managers. 


(a) The provisions of this section are all subject to G.S. 57C-3-30. 

(b) A manager shall discharge his duties as manager in good faith, with the 
care an ordinary prudent person in a like position would exercise under similar 
circumstances, and in the manner the manager reasonably believes to be in the 
best interests of the limited liability company. In discharging his duties, a 


81 


§57C-3-23 CH. 57C. LIMITED LIABILITY COMPANY $57C-3-23 


manager is entitled to rely on information, opinions, reports, or statements, 
including, but not limited to, financial statements or other financial data, if 
prepared or presented by: 

(1) One or more employees of the limited liability company whom the 
manager reasonably believes to be reliable and competent in the 
matters presented; 

(2) Legal counsel, certified public accountants, or other persons on mat- 
ters the manager reasonably believes are within the person’s profes- 
sional or expert competence; or 

(3) Acommittee of managers of which the manager is not a member if the 
manager reasonably believes the committee merits confidence. 

(c) A manager is not acting in good faith if the manager has actual 
knowledge concerning the matter in question that makes reliance otherwise 
permitted by subsection (b) of this section unwarranted. 

(d) Amanager is not liable for any action taken as a manager, or any failure 
to take any action, if the manager performs the duties of his office in 
compliance with this section. 

(e) Except as otherwise provided in the articles of organization or a written 
operating agreement, every manager must account to the limited liability 
company and hold as trustee for it any profit or benefit derived without the 
informed consent of the members by the manager from any transaction 
connected with the formation, conduct, or liquidation of the limited lability 
company or from any personal use by the manager of its property. 

(f) Except to the extent otherwise provided in the articles of organization or 
a written operating agreement, each director and executive shall be subject to 
the same requirements and afforded the same rights as are provided in this 
section for a manager when the director or executive exercises authority in the 
management of a limited liability company’s affairs that would otherwise be 
vested in the managers pursuant to G.S. 57C-3-20(b). (19938, c. 354, s. 1; 
2001-387, s. 68.) 


Editor’s Note. — Session Laws 2001-387,s. the General Statutes to convert to a different 
154(b) provides that nothing in this act shall business form. 


supersede the provisions of Article 10 or 65 of Effect of Amendments. — Session Laws 
Chapter 58 of the General Statutes, and this 2001-387, s. 68, effective January 1, 2002, 
act does not create an alternate means for an added subsection (f). 

entity governed by Article 65 of Chapter 58 of 


§ 57C-3-23. Agency power of managers. 


Every manager is an agent of the limited liability company for the purpose 
of its business, and the act of every manager, including execution in the name 
of the limited lability company of any instrument, for apparently carrying on 
in the usual way the business of the limited liability company of which he is a 
manager, binds the limited liability company, unless the manager so acting has 
in fact no authority to act for the limited liability company in the particular 
matter and the person with whom the manager is dealing has knowledge of the 
fact that the manager has no authority. An act of a manager that is not 
apparently for carrying on the usual course of the business of the limited 
liability company does not bind the limited liability company unless authorized 
in aaa ratified by the limited liability company. (1993, c. 354, s. 1; 2001-487, 
S. : 


Effect of Amendments. — Session Laws deleted “the managers of” preceding “the lim- 
2001-487, s. 62(1), effective January 1, 2002, _ ited liability company” at the end of the section. 
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§ 57C-3-24. Delegation of authority of managers. 


(a) The authority of a manager or the managers to act on behalf of the 
limited lability company may be delegated by such manager or the managers 
to persons other than managers if and to the extent a written operating 
agreement so provides. The delegation of authority may be general or limited 
to specific matters. The act of any such person within the scope of the authority 
so delegated shall be as effective to bind the limited liability company as would 
the act of such manager or the managers, unless the delegation has been 
revoked and the person with whom such person is dealing has actual 
knowledge of the fact that the delegation has been revoked. 

(b) The creation of, delegation of authority to, or action by a manager’s 
delegate does not alone constitute compliance by a manager with the stan- 
dards of conduct described in G.S. 57C-3-22. 

(c) Each person acting on behalf of the limited liability company within the 
scope of authority delegated by a manager or the managers pursuant to 
subsection (a) of this section, or reasonably and in good faith believing himself 
to be so acting, shall be entitled, with respect to such acts, to the same 
limitation on personal liability as is afforded to a manager pursuant to G.S. 
57C-3-30. A limited liability company may, but is not required to, provide 
persons acting on behalf of the limited liability company within the scope of the 
authority delegated by a manager or the managers pursuant to subsection (a) 
of this section with the same limitation on personal liability and rights to 
indemnification as are, or may be, afforded to managers pursuant to G.S. 
57C-3-31 and G.S. 57C-3-32. (1993, c. 354, s. 1.) 


§ 57C-3-25. Identity of managers, authentication of 
records, and execution of documents. 


(a) Any person dealing with a limited liability company or a foreign limited 
liability company may rely conclusively upon its most recent annual report and 
any amendments to it on file with the Secretary of State as to the identity of 
its managers, except to the extent the person has actual knowledge that a 
person identified therein as a manager is not a manager. 

(b) The documents, if any, constituting the operating agreement of a limited 
liability company or a foreign limited liability company authorized to transact 
business in this State, and records of the actions of its members, managers, 
directors, or executives may be authenticated by any manager of the domestic 
or foreign limited liability company. Any person dealing with the domestic or 
foreign limited liability company may rely conclusively upon the certificate or 
written statement of a manager authenticating the documents and records 
except to the extent the person has actual knowledge that the certificate or 
written statement is false. 

(c) Any document or instrument required or permitted by law to be filed, 
registered, or recorded with any public authority and to be executed by a 
limited liability company or a foreign limited liability company authorized to 
transact business in this State shall be sufficiently executed for such purpose 
if signed on its behalf by one of its managers. (1993, c. 354, s. 1; 1997-475, s. 
6.8; 2001-487, s. 62(m).) 


Editor’s Note. — Session Laws 1997-475, s. annual reports with the Secretary of Revenue 
6.12, effective September 4, 1997, provides, in and to fiscal years ending on or after December 
part, that the 1997 amendment to this section 31, 1997, in the case of corporations and limited 
“becomes effective January 1,1998, and applies liability companies required to file annual re- 
to tax years ending on or after December 31, ports with the Secretary of State.” 

1997, in the case of corporations required to file Effect of Amendments. — Session Laws 
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2001-487, s. 62(m), effective January 1, 2002, executives” for “members or managers” in the 
substituted “members, managers, directors, or _ first sentence in subsection (b). 


§§ 57C-3-26 through 57C-3-29: Reserved for future codification pur- 


poses. 


Part 3. Liability. 


§ 57C-3-30. Liability to third parties of members, manag- 
ers, directors, and executives; parties to ac- 
tions; governing law. 


(a) A person who is a member, manager, director, executive, or any combi- 
nation thereof of a limited liability company is not liable for the obligations of 
a limited liability company solely by reason of being a member, manager, 
director, or executive and does not become so by participating, in whatever 
capacity, in the management or control of the business. A member, manager, 
director, or executive may, however, become personally liable by reason of that 
person’s own acts or conduct. 

(b) A member of a limited liability company is not a proper party to 
proceedings by or against a limited liability company, except where the object 
of the proceeding is to enforce a member’s right against or liability to the 
limited liability company. 

(c) The liability of members, managers, directors, and executives of a 
limited liability company formed and existing under this Chapter shall at all 
times be determined solely and exclusively by this Chapter and the laws of this 
State. 

(d) If a conflict arises between the laws of this State and the laws of any 
other jurisdiction with regard to the liability of members, managers, directors, 
or executives of a limited liability company formed and existing under this 
Chapter for the debts, obligations, and liabilities of the limited liability 
company, this Chapter and the laws of this State shall govern in determining 
the lability. (1993, c. 354, s. 1; 2001-387, s. 69.) 


Editor’s Note. — Session Laws 2001-387, s. stituted “members, managers, directors, and 
154(b) provides that nothing in this act shall executives” for “members and managers” in the 
supersede the provisions of Article 10 or 65 of section heading; rewrote subsection (a); substi- 
Chapter 58 of the General Statutes, and this tuted “members, managers, directors, and ex- 
act does not create an alternate means for an __ ecutives” for “members and managers” and sub- 
entity governed by Article 65 of Chapter 58 of stituted “formed” for “organized” in subsections 
the General Statutes to convert to a different (¢) and (d): and substituted “members, manag- 
business form. ers, directors, or executives” for “member or 

Effect of Amendments. — Session Laws manager” in subsection (d). 

2001-387, s. 69, effective January 1, 2002, sub- 


CASE NOTES 


Violation to Name Individual Member as _ the naming of member as an individual defen- 
Party Defendant. — Under this section, it dant was not well-grounded in law and there- 
was improper to name an individual member of fore a violation of § 1A-1-11. Page v. Roscoe, 


a limited liability company as a party defen- 128 N.C. App. 678, 497 S.B.2d 422 (1998). 
dant without any evidence to support it; thus, 
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§ 57C-3-31. Mandatory indemnification of managers, di- 
rectors, executives, and members. 


(a) Unless otherwise provided in the articles of organization or a written 
operating agreement, a limited liability company must indemnify every 
manager, director, and executive in respect of payments made and personal 
liabilities reasonably incurred by the manager, director, and executive in the 
authorized conduct of its business or for the preservation of its business or 
property. 

(b) Unless otherwise provided in the articles of organization or a written 
operating agreement, a limited liability company shall indemnify a member, 
manager, director, or executive who is wholly successful, on the merits or 
otherwise, in the defense of any proceeding to which the person was a party 
because the person is or was a member, manager, director, or executive of the 
limited lability company against reasonable expenses incurred by the person 
in connection with the proceeding. (1998, c. 354, s. 1; 2001-387, s. 70.) 


Editor’s Note. — Session Laws 2001-387,s. the General Statutes to convert to a different 
154(b) provides that nothing in this act shall business form. 


supersede the provisions of Article 10 or 65 of Effect of Amendments. — Session Laws 
Chapter 58 of the General Statutes, and this 2001-387, s. 70, effective January 1, 2002, re- 
act does not create an alternate means for an wrote the section. 

entity governed by Article 65 of Chapter 58 of 


§ 57C-3-32. Limitation of liability of managers, directors, 
executives, and members and permissive in- 
demnification of managers, directors, execu- 
tives, and members; insurance. 


(a) Subject to subsection (b) of this section, the articles of organization or a 
written operating agreement may: 

(1) Eliminate or limit the personal liability of a manager, director, or 
executive for monetary damages for breach of any duty provided for in 
G.S. 57C-3-22 (other than liability under G.S. 57C-4-07); and 

(2) Provide for indemnification of a manager, member, director, or execu- 
tive for judgments, settlements, penalties, fines, or expenses incurred 
in a proceeding to which the member, manager, director, or executive 
is a party because the person is or was a manager, member, director, 
or executive. For purposes of this subdivision, the words “expenses”, 
“proceeding”, and “party” shall have the meanings set forth in G.S. 
55-8-50(b). 

(b) No provision permitted under subsection (a) of this section shall limit, 
eliminate, or indemnify against the liability of a manager, director, or execu- 
tive for (i) acts or omissions that the manager, director, or executive knew at 
the time of the acts or omissions were clearly in conflict with the interests of 
the limited liability company, (11) any transaction from which the manager, 
director, or executive derived an improper personal benefit, or (iii) acts or 
omissions occurring prior to the date the provision became effective, except 
that indemnification pursuant to subdivision (2) of subsection (a) of this section 
may be provided if approved by all the members. As used in this subsection, 
“improper personal benefit” does not include reasonable compensation or other 
reasonable incidental benefit for or on account of service as a manager, 
director, executive, officer, employee, independent contractor, attorney, or 
consultant of the limited liability company. 

(c) A limited lability company may purchase and maintain insurance on 
behalf of an individual who is or was a manager, director, executive, officer, 
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employee, or agent of the limited liability company, or who, while a manager, 
director, executive, officer, employee, or agent of the limited liability company 
is or was serving at the request of the limited liability company as a director, 
executive, officer, partner, member, manager, trustee, employee, or agent of a 
person, against liability asserted against or incurred by the person in that 
capacity or arising from the person’s status as a manager, director, executive, 
officer, employee, or agent, whether or not the limited liability company would 
have the power to indemnify the person against the same liability under any 
provision of this Chapter. (1993, c. 354, s. 1; 1995, c. 351, ss. 8, 9; 1999-189, s. 


4.4; 2000-140, s. 101(t); 2001-387, s. 71.) 


Editor’s Note. — Session Laws 1999-189, s. 
7, which amended this section, as amended by 
Session Laws 2000-140, s. 101(t), effective July 
21, 2000, provides: “This act is effective when it 
becomes law [June 18, 1999], applies to limited 
liability companies in existence or formed on or 
after the date the act becomes law, and applies 
to actions commenced on or after October 1, 
1999.7 

Session Laws 2001-387, s. 154(b) provides 
that nothing in this act shall supersede the 
provisions of Article 10 or 65 of Chapter 58 of 
the General Statutes, and this act does not 
create an alternate means for an entity gov- 


erned by Article 65 of Chapter 58 of the General 
Statutes to convert to a different business form. 
Effect of Amendments. — Session Laws 
2001-387, s. 71, effective January 1, 2002, in- 
serted “directors, executives” twice in the 
catchline; inserted “director, or executive” in 
subdivision (a)(1) and throughout subsection 
(b); rewrote subdivision (a)(2); in subsection (b), 
inserted “director, executive” in the second sen- 
tence; in subsection (c), inserted “director, exec- 
utive, officer” throughout, inserted “executive” 
following “as a director” and inserted “member” 
following “officer, partner”; and made minor 
stylistic changes throughout the section. 


ARTICLE 4. 


Finance. 


§ 57C-4-01. Contributions to capital. 


The contribution of a member may be in the form of any tangible or 
intangible property or benefit to the limited liability company that a person 
contributes in cash, property, services rendered, promissory notes, or other 
binding obligation to contribute cash or property or to render services. Except 
as provided in an operating agreement, in the case of noncash contributions, 
the value of the contribution to the limited liability company shall be the fair 
market value of the contribution on the date it is made, as agreed to by the 
limited liability company and the contributor. ( 1993; cn 35496i4n) 


Legal Periodicals. — For note, “Corporate 
Law — Limited Liability Company Act, N.C. 
Gen. Stat. §§ 57C-1-01 to 57C-10-07 G1993);7 
see 72 N.C.L. Rev. 1654 (1994), 


For article, “The Creation of North Carolina’s 
Limited Liability Corporation Act,” see 32 Wake 
Forest L. Rev. 179 (1997). 


§ 57C-4-02. Liability for contribution. 


(a) A promise by a member to contribute to the limited liability company is 
not enforceable unless set out in a writing signed by the member. 

(b) Except as provided in an operating agreement, a member is obligated to 
the limited liability company to perform any enforceable promises to contrib- 
ute cash or property or to render services, even if the member is unable to 
perform because of death, disability, or any other reason. If a member does not 
make the required contribution of property or services, the member (or the 
member’s estate or personal representative) is obligated, at the option of the 
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limited liability company, to contribute cash equal to that portion of the value 
of the stated contribution that has not been made. 

(c) Unless otherwise provided in the operating agreement, the obligation of 
a member to make a contribution or to return money or other property paid or 
distributed in violation of this Chapter may be compromised only with the 
unanimous consent of the members. Any such compromise, however, shall not 
affect the rights of a creditor of a limited liability company to enforce a claim 
that arose prior to the date of the compromise. (1993, c. 354, s. 1.) 


§ 57C-4-03. Allocation of income, gain, loss, deduction, or 
credit. 


Income, gain, loss, deduction, or credit of a limited liability company shall be 
allocated among the members, and among classes of members, in the manner 
agreed to in an operating agreement. To the extent an operating agreement 
does not so provide for the allocation of such items, income, gain, loss, 
deduction, or credit shall be allocated among the members in proportion to the 
agreed value, as stated in the limited liability company records required to be 
kept pursuant to G.S. 57C-3-04(a)(5), of the contributions made by each 
member, taking into account variations in the capital contributions of each 
member during the period for which the allocations are made using any 
reasonable method selected by the managers. (1993, c. 354, s. 1.) 


§ 57C-4-04. Interim distributions. 


Except as provided in this Chapter, a member is entitled to receive 
distributions from a limited liability company before the withdrawal of the 
member from the limited liability company and before the dissolution and 
winding up of the limited lability company as provided in an operating 
agreement. In the absence of any provision for interim distributions in an 
operating agreement, such distributions may be made at such times and in 
such amounts as determined by the managers, in proportion to the agreed 
value, as stated in the limited liability company records required to be kept 
pursuant to G.S. 57C-3-04(a)(5), of the contributions made by each member as 
of the date of such distribution, or as of such date within 90 days prior to the 
distribution that may be determined by the managers. (1998, c. 354, s. 1.) 


§ 57C-4-05. Distribution in kind. 


Except as provided in an operating agreement: 

(1) A member, regardless of the nature of the member’s contribution, has 
no right to demand or receive any distribution from a limited liability 
company in any form other than cash; and 

(2) No member may be compelled to accept from a limited liability 
company a distribution of any asset in kind unless all persons with 
interests in the limited liability company receive at the same time as 
a distribution an interest in the property distributed that is propor- 
tionate to their interests in the limited liability company. (1998, c. 
354, s, 1.) 


§ 57C-4-06. Restrictions on making distributions. 


(a) No distribution may be made if, after giving effect to the distribution: 
(1) The limited lability company would not be able to pay its debts as they 
become due in the usual course of business; or 
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(2) The limited liability company’s total assets would be less than the sum 
of its total liabilities plus, unless the operating agreement provides 
otherwise, the amount that would be needed, if the limited liability 
company were to be dissolved at the time of the distribution, to satisfy 
the preferential rights upon dissolution of members whose preferen- 
tial rights are superior to the rights of the member receiving the 
distribution. 

(b) The limited liability company may base a determination that a distri- 
bution is not prohibited under subsection (a) of this section on financial 
statements prepared on the basis of accounting practices and principles that 
are reasonable under the circumstances; and for this purpose may determine 
asset values based on book values or on a fair market valuation or other 
method that is reasonable under the circumstances. 

(c) Except as provided in subsection (e) of this section, the effect of a 
distribution under subsection (a) of this section is measured as of (i) the date 
the distribution is authorized if the payment occurs within 120 days after the 
date of authorization; or (ii) the date payment is made if it occurs more than 
120 days after the date of authorization. 

(d) A limited liability company’s indebtedness issued as a distribution made 
in accordance with this section is at parity with the limited liability company’s 
indebtedness to its general, unsecured creditors except to the extent otherwise 
provided by agreement. 

(e) Indebtedness of a limited liability company, including indebtedness 
issued as a distribution, is not considered a liability for purposes of determi- 
nations under subsection (a) of this section if its terms provide that payment 
of principal and interest are made only if, and to the extent that, payment of 
a distribution to members could then be made under this section. If indebted- 
ness with such terms is issued as a distribution, each payment of principal or 
interest, and not the issuance of the indebtedness, is treated as a distribution, 
the effect of which is measured on the date the payment is actually made. 
(1993) eRsb4s2 1) 


§ 57C-4-07. Liability upon wrongful distribution. 


(a) A manager or director who votes for or assents to a distribution in 
violation of G.S. 57C-4-06 or a written operating agreement is personally liable 
to the limited liability company for the amount of the distribution that exceeds 
what could have been distributed without violating G.S. 57C-4-06 or the 
operating agreement if it is established that the manager or director did not 
act in compliance with G.S. 57C-3-22. 

(b) Each manager or director held liable under subsection (a) of this section 
for a wrongful distribution is entitled to: 

(1) Contribution from each other manager or director who could be held 
liable under subsection (a) of this section for the wrongful distribu- 
tion; and 

(2) Reimbursement from each member for the amount the member 
received knowing that the distribution was made in violation of G.S. 
57C-4-06 or the operating agreement. 

(c) A proceeding under this section is barred unless it is commenced within 
three years after the date on which the effect of the distribution is measured 
under G.S. 57C-4-06(c). (1993, ¢. 354, s. 12001-3877 s)°72°) 


Editor’s Note. — Session Laws 2001-387, s. the General Statutes to convert to a different 
154(b) provides that nothing in this act shall business form. 
supersede the provisions of Article 10 or 65 of Effect of Amendments. — Session Laws 
Chapter 58 of the General Statutes, and this 2001-387, s. 72, effective January 1, 2002, in- 
act does not create an alternate means for an serted “or director” following “manager” 
entity governed by Article 65 of Chapter 58 of throughout the section. 
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§ 57C-4-08. Right to distribution. 


Subject to the provisions of this Article, at the time a member becomes 
entitled to receive a distribution, the member has the status of, and is entitled 
to all remedies available to, a creditor of the limited liability company with 
respect to the distribution. (1998, c. 354, s. 1.) | 


ARTICLE 5. 
Assignment of Membership Interests; Withdrawal. 


§ 57C-5-01. Nature of membership interest. 


A membership interest is personal property. A member has no interest in 
specific limited liability company property. (1993, c. 354, s. 1.) 


Legal Periodicals. — For note, “Corporate For article, “The Creation of North Carolina’s 
Law — Limited Liability Company Act, N.C. Limited Liability Corporation Act,” see 32 Wake 
Gen. Stat. §§ 57C-1-01 to 57C-10-07 (1993),” Forest L. Rev. 179 (1997). 
see 72 N.C.L. Rev. 1654 (1994). 


§ 57C-5-02. Assignment of membership interest. 


Except as provided in the articles of organization or a written operating 
agreement, a membership interest is assignable in whole or in part. An 
assignment of a membership interest does not dissolve the limited liability 
company or entitle the assignee to become or exercise any rights of a member. 
An assignment entitles the assignee to receive, to the extent assigned, only the 
distributions and allocations to which the assignor would be entitled but for 
the assignment. Except as provided in the articles of organization or a written 
operating agreement, a member ceases to be a member upon assignment of all 
of his membership interest. Except as provided in the articles of organization 
or a written operating agreement, the pledge of, or granting of a security 
interest, lien, or other encumbrance in or against, all or any part of the 
membership interest of a member shall not cause the member to cease to be a 
member or the secured party to have the power to exercise any rights or powers 
of a member. (19938, c. 354, s. 1.) 


§ 57C-5-03. Rights of judgment creditor. 


On application to a court of competent jurisdiction by any judgment creditor 
of a member, the court may charge the membership interest of the member 
with payment of the unsatisfied amount of the judgment with interest. To the 
extent so charged, the judgment creditor has only the rights of an assignee of 
the membership interest. This Chapter does not deprive any member of the 
benefit of any exemption laws applicable to his membership interest. (1993, c. 
354, s. 1.) 


§ 57C-5-04. Right of assignee to become a member. 


(a) An assignee of an interest in a limited liability company may become a 
member only with the assignee’s consent and, except as otherwise provided in 
the articles of organization or operating agreement, only if the other members 
unanimously agree. The consent of a member may be evidenced in any manner 
specified in the operating agreement, but in the absence of such specification, 
consent shall be evidenced by a written instrument, dated and signed by the 
member, or evidenced by a vote taken at a meeting of members. 
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(b) An assignee who becomes a member has, to the extent assigned, the 
rights and powers, and is subject to the restrictions and liabilities, of a member 
under the articles of organization, any operating agreements, and this Chap- 
ter. Notwithstanding the preceding sentence, unless otherwise provided in a 
written operating agreement, an assignee who becomes a member is liable for 
any obligations of his assignor to make contributions under G.S. 57C-4-02 
(liability for contribution) but shall not be liable for obligations of his assignor 
under G.S. 57C-4-07 (liability upon wrongful distribution). However, the 
assignee is not obligated for liabilities unknown to the assignee at the time the 
assignee became a member and which could not be ascertained from the 
articles of organization or a written operating agreement. 

(c) Whether or not an assignee of a membership interest becomes a member, 
the assignor is not released from his liability to the limited liability company 
under G.S. 57C-4-02 (liability for contribution) and G.S. 57C-4-07 (liability 
upon wrongful distribution). (1993, c. 354, s. 1.) 


§ 57C-5-05. Powers of legal representative of a deceased, 
incompetent, or dissolved member. 


Unless otherwise provided in the articles of organization or a written 
operating agreement, if a member who is an individual dies or a court of 
competent jurisdiction adjudges the member to be incompetent to manage his 
person or his property, the member’s executor, administrator, guardian, 
conservator, or other legal representative may exercise all of the member’s 
rights for the purpose of settling his estate or administering his property, 
including any power the member had under the articles of organization or a 
written operating agreement to give an assignee the right to become a member. 
If a member is a corporation, trust, or other entity and is dissolved or 
terminated, the powers of that member may be exercised by its legal repre- 
sentative or successor for the purpose of liquidating, winding up, and making 
final distributions of the entity’s assets to its owners, beneficiaries, or credi- 
tors. C1993" ce 3b4s5 1%} 


§ 57C-5-06. Voluntary withdrawal of member. 


A member may withdraw only at the time or upon the happening of the 
events specified in the articles of organization or a written operating agree- 
ment. (1993, c. 354, s. 1; 1999-189, s. 4.5; 2000-140, s. 101(t).) 


Editor’s Note. — Session Laws 1999-189, s. liability companies in existence or formed on or 
7, which amended this section, as amended by after the date the act becomes law, and applies 
Session Laws 2000-140, s. 101(t), effective July to actions commenced on or after October 1, 
21, 2000, provides: “This act is effective when it 1999.” 
becomes law [June 18, 1999], applies to limited 


§ 57C-5-07. Distribution upon withdrawal. 


Except as provided in and to the extent provided under this Chapter, upon 
withdrawal, any withdrawing member is entitled to receive any distribution to 
which he is otherwise entitled under the articles of organization or a written 
operating agreement, or, if not otherwise provided in the articles of organiza- 
tion or a written operating agreement, upon a reasonable time after with- 
drawal, the fair value of the member’s interest in the limited hability company 
as of the date of withdrawal based upon the member’s right to share in 
distributions from the limited liability company. (1995, c. 351, s. 10; 1999-189, 
s. 4.6; 2000-140, s. 101(t).) 
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Editor’s Note. — Session Laws 1999-189, s. 
7, which amended this section, as amended by 
Session Laws 2000-140, s. 101(t), effective July 
21, 2000, provides: “This act is effective when it 
becomes law [June 18, 1999], applies to limited 


ART. 6. DISSOLUTION 


§57C-6-02 


liability companies in existence or formed on or 
after the date the act becomes law, and applies 
to actions commenced on or after October 1, 
1999.” 


ARTICLE 6. 


Dissolution. 


§ 57C-6-01. Dissolution. 


A limited liability company is dissolved and its affairs shall be wound up at 
or upon the first to occur of the following: 
(1) The time specified in the articles of organization or a written operating 


agreement; 


(2) The happening of an event specified in the articles of organization or 
a written operating agreement; 

(3) The written consent of all members; 

(4) Unless otherwise provided in the articles of organization or a written 


operating agreement, at such time that the limited liability company 
no longer has any members. The foregoing to the contrary notwith- 
standing, unless otherwise provided in the articles of organization or 
a written operating agreement, a limited liability company shall not 
be dissolved and is not required to be wound up by reason of any event 
of withdrawal of the last remaining member if, within 90 days after 
the event of withdrawal, the assignee or the fiduciary of the estate of 
the last remaining member agrees in writing that the business of the 
limited liability company may be continued until the admission of the 
assignee or the fiduciary of the estate of the member or its designee to 
the limited liability company as a member, effective as of the occur- 
rence of the event that causes the withdrawal of the last remaining 
member; or 


(5) Entry of a decree of judicial dissolution under G.S. 57C-6-02, or the 


filing by the Secretary of State of a certificate of dissolution under G.S. 
57C-6-03. (1993, c. 354, s. 1; 1995, c. 351, s. 12; 1999-189, s. 5.1; 
2000-140, s. 101(t).) 


Editor’s Note. — Session Laws 1999-189, s. 
7, which amended this section, as amended by 
Session Laws 2000-140, s. 101(t), effective July 
21, 2000, provides: “This act is effective when it 
becomes law [June 18, 1999], applies to limited 
liability companies in existence or formed on or 
after the date the act becomes law, and applies 


to actions commenced on or after October 1, 
1999.” 


Legal Periodicals. — For note, “Corporate 
Law — Limited Liability Company Act, N.C. 
Gen. Stat. §§ 57C-1-01 to 57C-10-07 (1993),” 
see 72 N.C.L. Rev. 1654 (1994). 

For article, “The Creation of North Carolina’s 
Limited Liability Corporation Act,” see 32 Wake 
Forest L. Rev. 179 (1997). 


§ 57C-6-02. Grounds for judicial dissolution. 


The superior court may dissolve a limited liability company in a proceeding 


by the following: 


(1) The Attorney General if it is established that (i) the limited liability 


company obtained its articles of organization through fraud; or (ii) the 
limited liability company has, after written notice by the Attorney 
General given at least 120 days prior thereto, continued to exceed or 
abuse the authority conferred upon it by law; 
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(2) A member if it is established that (i) the managers, directors, or any 
other persons in control of the limited liability company are dead- 
locked in the management of the affairs of the limited liability 
company, the members are unable to break the deadlock, and irrep- 
arable injury to the limited liability company is threatened or being 
suffered, or the business and affairs of the limited liability company 
can no longer be conducted to the advantage of the members gener- 
ally, because of the deadlock; (ii) liquidation is reasonably necessary 
for the protection of the rights or interests of the complaining member, 
(iii) the assets of the limited lability company are being misapplied or 
wasted; or (iv) the articles of organization or a written operating 
agreement entitles the complaining member to dissolution of the 
limited liability company; or 

(3) The limited liability company to have its voluntary dissolution contin- 
ued under court supervision. (1993, c. 354, s. 1; 1995, c. 351, s. 11; 
1999-189, s. 5.2; 2000-140, s. 101(t); 2001-387, s. 73.) 


Editor’s Note. — Session Laws 1999-189, s. __ provisions of Article 10 or 65 of Chapter 58 of 
7, which amended this section, as amended by the General Statutes, and this act does not 
Session Laws 2000-140, s. 101(t), effective July create an alternate means for an entity gov- 
21, 2000, provides: “This act is effective when it — erned by Article 65 of Chapter 58 of the General 
becomes law [June 18, 1999], applies to limited Statutes to convert to a different business form. 
liability companies in existence or formed on or Effect of Amendments. — Session Laws 
after the date the act becomes law, and applies —_ 9001-387, s. 73, effective January 1, 2002, sub- 
to actions commenced on or after October 1,  gtituted “managers, directors, or any other per- 


1999.” | sons in control” for “managers or those in con- 
Session Laws 2001-387, s. 154(b) provides tro)” near the beginning of subdivision (2). 
that nothing in this act shall supersede the 


§ 57C-6-02.1. Procedure for judicial dissolution. 


(a) Venue for a proceeding to dissolve a limited liability company lies in the 
county where the limited liability company’s principal office (or, if none in this 
State, its registered office) is or was last located. 

(b) It is not necessary to join members as parties to a proceeding to dissolve 
a limited liability company unless relief is sought against them individually, 
however the court shall order that appropriate notice of the dissolution 
proceeding be given to all members by the party initiating the proceeding. 

(c) A court in a proceeding brought to dissolve a limited liability company 
may issue injunctions, appoint a receiver with all powers and duties the court 
directs, take other action required to preserve the assets of the limited liability 
company, wherever located, and carry on the business of the limited liability 
company. 

(d) In any proceeding brought by a member under G.S. 57C-6-02(2)(i) in 
which the court determines that dissolution would be appropriate, the court 
shall not order dissolution if, after the court’s determination, the limited 
liability company elects to purchase the membership interest of the complain- 
ing member at its fair value, as determined in accordance with any procedures 
the court may provide. (1999-189, s. 5.3; 2000-140, s. 101(t).) 


Editor’s Note. — Session Laws 1999-189, s. _ liability companies in existence or formed on or 
7, which amended this section, as amended by _ after the date the act becomes law, and applies 
Session Laws 2000-140, s. 101(t), effective July to actions commenced on or after October Ih 
21, 2000, provides: “This act is effective when it 1999.” 
becomes law [June 18, 1999], applies to limited 


92 


§57C-6-02.2 ART. 6. DISSOLUTION §57C-6-02.3 


§ 57C-6-02.2. Receivership. 


(a) A court in a judicial proceeding brought to dissolve a limited liability 
company may appoint one or more receivers to wind up or to manage the 
business and affairs of the limited liability company. Before appointing a 
receiver, the court shall hold a hearing after notifying all parties to the 
proceeding and any interested persons designated by the court. The court 
appointing a receiver has exclusive jurisdiction over the limited liability 
company and all of its property, wherever located. 

(b) The court may appoint an individual or other person as a receiver. The 
court may require the receiver to post bond, with or without sureties, in an 
amount the court directs. 

(c) The court shall describe the powers and duties of the receiver in its 
appointing order, which may be amended from time to time. The powers may 
include the authority to: 

(1) Dispose of all or any part of the assets of the limited liability company 
wherever located, at a public or private sale, if authorized by the 
court; 

(2) Sue and defend in the receiver’s own name as receiver of the limited 
hability company in all courts of this State; and 

(3) Exercise all of the powers of the limited liability company, through or 
in place of its managers, to the extent necessary to manage the affairs 
of the limited liability company in the best interests of its members 
and creditors. 

(d) From time to time during the receivership, the court may order compen- 
sation paid and expense disbursements or reimbursements made to the 
receiver and the receiver’s counsel from the assets of the limited liability 
SOT or proceeds from the sale of the assets. (1999-189, s. 5.4; 2000-140, s. 
101(t).) 


Editor’s Note. — Session Laws 1999-189, s. _ liability companies in existence or formed on or 
7, which amended this section, as amended by after the date the act becomes law, and applies 
Session Laws 2000-140, s. 101(t), effective July to actions commenced on or after October 1, 
21, 2000, provides: “This act is effective when it 1999.” 
becomes law [June 18, 1999], applies to limited 


§ 57C-6-02.3. Decree of dissolution. 


(a) If, after a hearing, the court determines that one or more grounds for 
judicial dissolution described in G.S. 57C-6-02 exist, it may enter a decree 
dissolving the limited liability company and specifying the effective date of the 
dissolution, and the clerk of the court shall deliver a certified copy of the decree 
to the Secretary of State, who shall file it. 

(b) After entering the decree of dissolution, the court shall direct the 
winding up of the limited liability company’s business and affairs in accor- 
dance with G.S. 57C-6-04 and G.S. 57C-6-05 and the notification of claimants 
in accordance with G.S. 57C-6-07 and G.S. 57C-6-08. The limited liability 
company’s name becomes available for use by another entity as provided in 
G.S. 55D-21. (1999-189, s. 5.5; 2000-140, s. 101(t); 2001-358, s. 31; 2001-387, 
ss. 173, 175(a); 2001-413) -s.'6.) 


Editor’s Note. — Session Laws 1999-189, s. after the date the act becomes law, and applies 
7, which amended this section, as amended by — to actions commenced on or after October 1, 
Session Laws 2000-140, s. 101(t), effective July 1999.” 

21, 2000, provides: “This act is effective when it Session Laws 2001-358, s. 53, provided that 
becomes law [June 18, 1999], applies to limited the act, which amended this section, was effec- 
liability companies in existence or formed on or _ tive October 1, 2001, and applicable to docu- 
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ments submitted for filing on or after that date. 
Section 173 of Session Laws 2001-387 changed 
the effective date of Session Laws 2001-358 
from October 1, 2001, to January 1, 2002. 
Section 6 of Session Laws 2001-413, effective 
September 14, 2001, added a sentence to s. 
175(a) of Session Laws 2001-387, making s. 173 
of that act effective when it became law (August 
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amendment by Session Laws 2001-358 is effec- 
tive January 1, 2002, and applicable to docu- 
ments submitted for filing on ar after that date. 

Effect of Amendments. — Session Laws 
2001-358, s. 31, effective January 1, 2002, and 
applicable to documents submitted for filing on 
or after that date, added the last sentence to 
subsection (b). 


26, 2001). As a result of these changes, the 


§ 57C-6-03. Administrative dissolution. 


(a) The Secretary of State may administratively dissolve a limited liability 
company if the Secretary of State determines that: 

(1) The limited liability company has not paid within 60 days after they 
are due any penalties, fees, or other payments due under this 
Chapter; 

(2) The limited liability company does not deliver its annual report to the 
Secretary of State on or before the date it is due; 

(3) The limited liability company has been without a registered agent or 
registered office in this State for 60 days or more; 

(4) The limited liability company has not notified the Secretary of State 
within 60 days that its registered agent or registered office has been 
changed, that its registered agent has resigned, or that its registered 
office has been discontinued; or 

(5) The limited liability company’s period of duration stated in its articles 
of organization has expired. 

(b) If the Secretary of State determines that one or more grounds exist 
under subsection (a) of this section for dissolving a limited liability company, 
the Secretary of State shall mail the limited liability company written notice of 
that determination. If, within 60 days after the notice is mailed, the limited 
lability company does not correct each ground for dissolution or demonstrate 
to the reasonable satisfaction of the Secretary of State that each ground does 
not exist, the Secretary of State shall administratively dissolve a limited 
lability company by signing a certificate of dissolution that recites the ground 
or grounds for dissolution and its effective date. The Secretary of State shall 
file the original certificate of dissolution and mail a copy to the limited liability 
company. 

(c) Alimited liability company administratively dissolved under this section 
may apply to the Secretary of State for reinstatement. The procedures for 
reinstatement and for the appeal of any denial of the limited liability 
company’s application for reinstatement shall be the same procedures appli- 
cable to corporations under G.S. 55-14-22, 55-14-23, and 55-14-24. If, at the 
time the limited lability company applies for reinstatement, the name of the 
limited lability company is not distinguishable from the name of another 
entity authorized to be used under G.S. 55D-21, then the limited liability 
company must change its name to a name that is distinguishable upon the 
records of the Secretary of State from the name of the other entity before the 
Secretary of State may prepare a certificate of reinstatement. The effect of 
reinstatement of a limited liability company shall be the same as for a 
corporation under G.S. 55-14-22. (1993, c. 354, s. 1; 1996, 2nd Ex. Sess., c. 17, 


s. 15.1(e); 1997-485, s. 3; 2001-387, s. 
2001-487, s. 62(ee).) 


Editor’s Note. — Session Laws 2001-387, s. 
154(b), provides that nothing in this act shall 
supersede the provisions of Article 10 or 65 of 
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Chapter 58 of the General Statutes, and this 
act does not create an alternate means for an 
entity governed by Article 65 of Chapter 58 of 


§57C-6-03.1 


the General Statutes to convert to a different 
business form. 

Session Laws 2001-390, s. 14, provides: “The 
Secretary of State shall report to the General 
Assembly by June 30, 2003, on whether a time 
limit should be placed upon the period of time 
within which an entity may be permitted to 
apply for reinstatement from administrative 
dissolution or revocation.” 

Session Laws 2001-487, s. 62(ee), effective 
January 1, 2002, repealed Session Laws 2001- 
387, s. 74, which, effective January 1, 2002, 
would have amended subsection (c) of this sec- 
tion. 

Effect of Amendments. — Session Laws 
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applicable retroactively to applications for re- 
instatement made on or after December 1, 
1999, in subsection (c), substituted “reinstate- 
ment” for “reinstatement not later than five 
years after the effective date of the administra- 
tive dissolution” at the end of the first sentence, 
deleted “business” preceding “corporations” in 
the second sentence, and added the last two 
sentences. 

Session Laws 2001-413, s. 7.4, effective Jan- 
uary 1, 2002, in this section as amended by 
Session Laws 2001-390, substituted “G.S. 55D- 
21” for “G.S. 57C-2-30” in subsection (c). 

Legal Periodicals. — For 1997 legislative 


2001-390, s. 11, effective August 26, 2001, and SUTVey, see 20 Campbell L. Rev. 389. 


§ 57C-6-03.1: Repealed by Session Laws 1998-228, s. 17, effective Decem- 
ber 1, 1999. 


§ 57C-6-04. Winding up. 


(a) Except as otherwise provided in this Chapter, the articles of organiza- 
tion, or a written operating agreement, the managers shall wind up the limited 
liability company’s affairs following its dissolution. If the dissolved limited 
lability company has no managers, and provision is not otherwise made in the 
articles of organization or a written operating agreement, the legal represen- 
tative of or successor to the last remaining member may wind up the limited 
liability company’s affairs. The court may wind up the limited liability 
company’s affairs, or appoint a person to wind up its affairs, on application of 
any member, his legal representative, or assignee. 

(b) As promptly as reasonably possible following dissolution as is consistent 
with obtaining the fair market value for the limited liability company’s assets, 
the persons charged with winding up the limited liability company shall collect 
its assets, dispose of its properties that will not be distributed in kind to its 
members, discharge or make provision for discharging its liabilities, and 
distribute its remaining assets as provided in G.S. 57C-6-05. The limited 
lability company shall continue in existence following its dissolution and 
during its winding up, but shall carry on only that business appropriate to 
wind up and liquidate its business and affairs. 

(c) The dissolution of the limited liability company does not transfer title to 
its assets, prevent assignment of its member interests, subject its managers to 
standards of conduct different from those prescribed in Article 3 of this 
Chapter, change any provisions of its operating agreement except as provided 
in subsection (b) of this section, prevent commencement of a proceeding by or 
against the limited liability company in its own name, abate or suspend a 
proceeding by or against the limited liability company, or terminate the 
authority of the registered agent of the limited liability company. (1993, c. 354, 
ee ZU L-seGers a.) 


Editor’s Note. — Session Laws 2001-387, s. the General Statutes to convert to a different 


154(b) provides that nothing in this act shall 
supersede the provisions of Article 10 or 65 of 
Chapter 58 of the General Statutes, and this 
act does not create an alternate means for an 
entity governed by Article 65 of Chapter 58 of 
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business form. 

Effect of Amendments. — Session Laws 
2001-387, s. 75, effective January 1, 2002, re- 
wrote the second sentence in subsection (a). 
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§ 57C-6-05. Distribution of assets. 


Upon the winding up of a limited liability company, its assets shall be 
applied as follows: 

(1) To creditors, including members who are creditors, to the extent 
permitted by law, in satisfaction of liabilities of the limited liability 
company other than liabilities for distributions to members under 
G.S. 57C-4-04; 

(2) Except as provided in the articles of organization or a written 
operating agreement, to members or former members in satisfaction 
of liabilities for distributions under G.S. 57C-4-04; and 

(3) Except as provided in the articles of organization or a written 
operating agreement, by distribution to the members and to any 
former member whose event of withdrawal resulted in the dissolution 
in proportion to the agreed value, as stated in the limited liability 
company records required to be kept pursuant to G.S. 57C-3-04(a)(5), 
of the contributions made by each such member and former member, 
after such agreed values are adjusted by: (i) adding thereto the 
person’s share of the profits of the limited liability company, and (ii) 
deducting therefrom the person’s share of the losses of the limited 
liability company and all distributions previously received by the 
DersoneGl9934c.0304..s 15) 


§ 57C-6-06. Articles of dissolution. 


Upon the dissolution and the commencement of winding up of the limited 
liability company, articles of dissolution shall be filed in the Office of the 
Secretary of State and shall set forth: 

(1) The name of the limited liability company; 

(2) The dates of filing of its articles of organization and all amendments 
thereto; 

(3) The reason for filing the articles of dissolution; 

(4) The effective date (which shall be a date certain) of the dissolution, as 
determined in accordance with G.S. 57C-6-01; and 

(5) Any other information the managers filing the articles of dissolution 
determine. (1993, c. 354, s. 1; 2001-387, s. 76.) 


Editor’s Note. — Session Laws 2001-387, s. 
154(b) provides that nothing in this act shall 
supersede the provisions of Article 10 or 65 of 
Chapter 58 of the General Statutes, and this 
act does not create an alternate means for an 
entity governed by Article 65 of Chapter 58 of 


the General Statutes to convert to a different 
business form. 

Effect of Amendments. — Session Laws 
2001-387, s. 76, effective January 1, 2002, de- 
leted “members or” preceding “managers” in 
subdivision (5). 


§ 57C-6-06.1. Cancellation of articles of dissolution. 


After the filing of articles of dissolution by a limited liability company 
dissolved pursuant to G.S. 57C-6-01(4) because of the happening of an event of 
withdrawal, the articles of dissolution may be cancelled if, within 90 days after 
the event of withdrawal, all remaining members agree in writing that the 
business of the limited liability company should be continued and the limited 


liability company files articles of cancellation with the Secretary of State. The 
articles of cancellation shall set forth: 


(1) The name of the limited liability company; 
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(2) The date of the event of withdrawal described in the articles of 


dissolution; 


(3) The date of filing of the company’s articles of dissolution; 

(4) A statement that within 90 days after the event of withdrawal all 
remaining members have agreed in writing that the business of the 
limited liability company may be continued; and 

(5) Any other information the managers filing the articles of cancellation 
determine. (1997-485, s. 19; 2001-387, s. 77.) 


Editor’s Note. — Session Laws 2001-387, s. 
154(b) provides that nothing in this act shall 
supersede the provisions of Article 10 or 65 of 
Chapter 58 of the General Statutes, and this 
act does not create an alternate means for an 
entity governed by Article 65 of Chapter 58 of 


Effect of Amendments. — Session Laws 
2001-387, s. 77, effective January 1, 2002, de- 
leted “members or” preceding “managers” in 
subdivision (5). 

Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 389. 


the General Statutes to convert to a different 
business form. 


§ 57C-6-07. Known claims against dissolved limited liabil- 
ity company. 


(a) A dissolved limited liability company may dispose of the known claims 
against it by following the procedure described in this section. 

(b) The dissolved limited liability company shall notify its known claimants 
in writing of the dissolution at any time after it has filed its articles of 
dissolution. The written notice must: 

(1) Describe information that must be included in a claim; 

(2) Provide a mailing address where claims may be sent; 

(3) State the deadline, which may not be fewer than 120 days from the 
date of the written notice, by which the dissolved limited lability 
company must receive the claim; and 

(4) State that the claim will be barred if not received by the deadline. 

(c) Aclaim against the dissolved limited liability company is barred: 

(1) If the limited liability company does not receive the claim by the 
deadline from a claimant who received written notice under subsec- 
tion (b) of this section; or 

(2) If a claimant whose claim was rejected by written notice from the 
dissolved limited lability company does not commence a proceeding to 
enforce the claim within 90 days from the date of receipt of the 
rejection notice. 

(d) For purposes of this section, “claim” does not include a contingent 
liability or a claim based on an event occurring after the filing of the articles of 
dissolution. (1993, c. 354, s. 1.) 


§ 57C-6-08. Unknown and certain other claims against 
dissolved limited liability company. 


(a) Adissolved limited liability company that has filed articles of dissolution 
may also publish notice of its dissolution and request that persons with claims 
against the limited liability company present them in accordance with the 
notice. 

(b) The notice must: 

(1) Be published one time in a newspaper of general circulation in the 
county where the dissolved limited liability company’s principal office 
(or, if none in this State, its registered office) is or was last located; 

(2) Describe the information that must be included in a claim and provide 
a mailing address where the claim may be sent; and 
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(3) State that a claim against the limited liability company will be barred 
unless a proceeding to enforce the claim is commenced within five 
years after the publication of the notice. 

(c) If the dissolved limited liability company publishes a newspaper notice 
in accordance with subsections (a) and (b) of this section, the claim of each of 
the following claimants is barred unless the claimant commences a proceeding 
to enforce the claim against the dissolved limited liability company within five 
years after the publication date of the newspaper notice: 

(1) A claimant who was known but did not receive written notice under 
G.S. 57C-6-07; 

(2) A claimant whose claim was timely sent to the dissolved limited 
liability company but not acted on; or 

(3) A claimant whose claim is contingent or based on an event occurring 
after the filing of the articles of dissolution. (1993, c. 354, s. 1.) 


§ 57C-6-09. Enforcement of claims. 


(a) A claim under G.S. 57C-6-07 or G.S. 57C-6-08 may be enforced: 

(1) Against the dissolved limited liability company, to the extent of its 
undistributed assets, including coverage under any applicable insur- 
ance policy; or 

(2) Ifthe assets have been distributed in winding up, against a member of 
the dissolved limited liability company to the extent of his pro rata 
share of the claim or the limited liability company assets distributed 
to him in winding up, whichever is less, but a member’s total liability 
for all claims under this section may not exceed the total amount of 
assets distributed to him. 

(b) Nothing in G.S. 57C-6-07 or G.S. 57C-6-08 shall extend any applicable 
period of limitation. (1993, c. 354, s. 1.) 


ARTICLE 7. 
Foreign Limited Liability Companies. 


§ 57C-7-01. Law governing. 


The laws of the state or other jurisdiction under which a foreign limited 
liability company is formed shall govern its formation, organization, and 
internal affairs and the liability of its managers and members, regardless of 
whether the foreign limited liability company procured or should have pro- 
cured a certificate of authority under this Chapter, and a foreign limited 
liability company shall not be denied a certificate of authority by reason of any 
difference between the laws under which it is formed and the laws of this State. 
A foreign limited liability company with a valid certificate of authority has the 
same but no greater rights and has the same but no greater privileges as, and 
is subject to the same duties, restrictions, penalties, and liabilities now or later 


imposed on, a domestic limited liability company of like character. (1993, c. 
354, s. 1; 2001-387, s. 78.) 


Editor’s Note. — Session Laws 2001-387, s. 
154(b) provides that nothing in this act shall 
supersede the provisions of Article 10 or 65 of 
Chapter 58 of the General Statutes, and this 
act does not create an alternate means for an 
entity governed by Article 65 of Chapter 58 of 
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the General Statutes to convert to a different 
business form. 

Effect of Amendments. — Session Laws 
2001-387, s. 78, effective January 1, 2002, sub- 
stituted “formed” for “organized” in two places; 
substituted “its formation, organization” for “its 
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organization”; and substituted “shall” for “may” see 72 N.C.L. Rev. 1654 (1994). 
following “foreign limited liability company.” For article, “The Creation of North Carolina’s 


Legal Periodicals. — For note, “Corporate Limited Liability Corporation Act,” see 32 Wake 
Law — Limited Liability Company Act, N.C. Forest L. Rev. 179 (1997). 
Gen. Stat. §§ 57C-1-01 to 57C-10-07 (1993),” 


§ 57C-7-02. Authority to transact business required. 


(a) A foreign limited liability company may not transact business in this 
State until it obtains a certificate of authority from the Secretary of State. 

(b) Without excluding other activities that may not constitute transacting 
business in this State, a foreign limited liability company shall not be 
considered to be transacting business in this State for the purposes of this 
Chapter by reason of carrying on in this State any one or more of the following 
activities: 

(1) Maintaining or defending any action or suit or any administrative or 
arbitration proceeding, or effecting the settlement thereof or the 
settlement of claims or disputes; 

(2) Holding meetings of its managers or members or carrying on other 
activities concerning its internal affairs; 

(3) Maintaining bank accounts or borrowing money in this State, with or 
without security, even if such borrowings are repeated and continuous 
transactions; 

(4) Maintaining offices or agencies for the transfer, exchange, and regis- 
tration of its membership interests, or appointing and maintaining 
trustees or depositories with relation to its membership interests; 

(5) Soliciting or procuring orders, whether by mail or through employees 
or agents or otherwise, where the orders require acceptance without 
this State before becoming binding contracts; 

(6) Making or investing in loans with or without security including 
servicing of mortgages or deeds of trust through independent agencies 
within the State, the conducting of foreclosure proceedings and sales, 
the acquiring of property at foreclosure sale, and the management 
and rental of such property for a reasonable time while liquidating its 
investment, provided no office or agency therefor is maintained in this 
State; 

(7) Taking security for or collecting debts due to it or enforcing any rights 
in property securing the same; 

(8) Transacting business in interstate commerce; 

(9) Conducting an isolated transaction completed within a period of six 
months and not in the course of a number of repeated transactions of 
like nature; 

(10) Selling through independent contractors; and 

(11) Owning, without more, real or personal property. 

(c) This section does not apply in determining the contacts or activities that 
may subject a foreign limited liability company to service of process or taxation 
in this State or to regulation under any other law of this State. (1993, c. 354, 
SLs) 


§ 57C-7-03. Consequences of transacting business without 
authority. 

(a) No foreign limited liability company transacting business in this State 

without permission obtained through a certificate of authority under this 


Chapter shall be permitted to maintain any action or proceeding in any court 
of this State unless the foreign limited liability company shall have obtained a 
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certificate of authority prior to trial. An issue arising under this subsection 
must be raised by motion and determined by the trial judge prior to trial. 

(b) A foreign limited liability company failing to obtain a certificate of 
authority as required by this Chapter shall be liable to the State for the years 
or parts thereof during which it transacted business in this State without a 
certificate of authority in an amount equal to all fees and taxes which would 
have been imposed by law upon the foreign limited lability company had it 
duly applied for and received such permission, plus interest and all penalties 
imposed by law for failure to pay such fees and taxes. In addition, the foreign 
limited liability company shall be liable for a civil penalty of ten dollars 
($10.00) for each day, but not to exceed a total of one thousand dollars ($1,000) 
for each year or part thereof, it transacts business in this State without a 
certificate of authority. The Attorney General may bring actions to recover all 
amounts due the State under the provisions of this subsection. The clear 
proceeds of civil penalties provided for in this subsection shall be remitted to 
the Civil Penalty and Forfeiture Fund in accordance with G.S. 115C-457.2. 

(c) Notwithstanding subsection (a) of this section, the failure of a foreign 
limited liability company to obtain a certificate of authority does not impair the 
validity of its acts or prevent it from defending any proceeding in this State. 

(d) The Secretary of State is directed to require that every foreign limited 
lability company transacting business in this State comply with the provisions 
of this Chapter. The Secretary of State may employ such assistants as shall be 
deemed necessary in the Secretary of State’s office for the purpose of enforcing 
the provisions of this Article and for making such investigations as shall be 
necessary to ascertain foreign limited liability companies transacting business 
in this State that may have failed to comply with the provisions of this 
Chapter. (1993, c. 354, s. 1; 1998-215, s. 119.) 


§ 57C-7-04. Application for certificate of authority. 


(a) A foreign limited liability company may apply for a certificate of 
authority to transact business in this State by delivering an application to the 
Secretary of State for filing. The application must set forth: 

(1) The name of the foreign limited liability company or a name that 
satisfies the requirements of Article 3 of Chapter 55D of the General 
Statutes; 

(2) The name of the state or country under whose law it is formed; 

(3) Its date of formation and period of duration; 

(4) The street address, and the mailing address if different from the street 
address, of its principal office, if any, and the county in which the 
principal office, if any, is located; 

(5) The street address, and the mailing address if different from the street 
address, of its registered office in this State and the name of its 
registered agent at that office; and 

(6) The names and usual business addresses of its current managers. 

(b) The foreign limited liability company shall deliver with the completed 
application a certificate of existence (or a document of similar import) duly 
authenticated by the Secretary of State or other official having custody of 
mene liability company records in the state or country under whose law it is 
ormed. 

(c) If the Secretary of State finds that the application conforms to law, the 
Secretary of State shall, when all taxes and fees have been tendered as 
prescribed in this Chapter: 

(1) Endorse on the application and an exact or conformed copy thereof the 
word “filed” and the hour, day, month, and year of the filing thereof: 

(2) File in his office the application and the certificate of existence (or 


document of similar import as described in subsection (b) of this 
section); 
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(3) Issue a certificate of authority to transact business in this State to 
which the Secretary of State shall affix the exact or conformed copy of 


the application; and 


(4) Send to the foreign limited liability company or its representative the 
certificate of authority, together with the exact or conformed copy of 
the application affixed thereto. (1993 Cr 304.96 aca 2000-140, 3...50: 
2001-358, s. 28; 2001-387, ss. 79, 80, 173, 175(a); 2001-413, s. 6.) 


Editor’s Note. — Session Laws 2001-358, s. 
53, provided that the act, which amended this 
section, was effective October 1, 2001, and 
applicable to documents submitted for filing on 
or after that date. Section 173 of Session Laws 
2001-387 changed the effective date of Session 
Laws 2001-358 from October 1, 2001, to Janu- 
ary 1, 2002. Section 6 of Session Laws 2001- 
413, effective September 14, 2001, added a 
sentence to s. 175(a) of Session Laws 2001-387, 
making s. 173 of that act effective when it 
became law (August 26, 2001). As a result of 
these changes, the amendment by Session 
Laws 2001-358 is effective January 1, 2002, 
and applicable to documents submitted for fil- 
ing on ar after that date. 

Session Laws 2001-387, s. 154(b) provides 
that nothing in this act shall supersede the 
provisions of Article 10 or 65 of Chapter 58 of 
the General Statutes, and this act does not 
create an alternate means for an entity gov- 
erned by Article 65 of Chapter 58 of the General 
Statutes to convert to a different business form. 


Effect of Amendments. — Session Laws 
2000-140, s. 50, effective July 21, 2000, deleted 
“in the state or country under whose law it is 
organized” following “principal office” in subdi- 
vision (a)(4). 

Session Laws 2001-358, s. 28, effective Jan- 
uary 1, 2002, and applicable to documents 
submitted for filing on or after that date, sub- 
stituted “or a name that satisfies the require- 
ments of Article 3 of Chapter 55D of the Gen- 
eral Statutes” for “or, if its name is unavailable 
for use in this State, a name that satisfies the 
requirements of G.S. 57C-7-06” in subdivision 
(a)(1). 

Session Laws 2001-387, ss. 79 and 80, effec- 
tive January 1, 2002, and applicable to docu- 
ments submitted for filing on or after that date, 
in subsection (a), substituted “formed” for “or- 
ganized” in subdivision (a)(2), substituted “for- 
mation” for “organization” in subdivision (a)(3), 
and rewrote subdivision (a)(4); and substituted 
“formed” for “organized” at the end of subsec- 
tion (b). 


§ 57C-7-05. Amended certificate of authority. 


(a) A foreign limited liability company authorized to transact business in 
this State must obtain an amended certificate of authority from the Secretary 


of State if it changes: 
(1) Its name; 
(2) The period of its duration; or 


(3) The state or country of its formation. 
(b) A foreign limited liability company may apply for an amended certificate 
of authority by delivering an application to the Secretary of State for filing that 


sets forth: 


(1) The name of the limited liability company and the name in which the 
limited liability company is authorized to transact business in North 


Carolina if different; 


(2) The name of the state or country under whose law it is formed; 
(3) The date it was originally authorized to transact business in this 


State; and 


(4) A statement of the change or changes being made. 
Except for the content of the application, the requirements of G.S. 57C-7-03 for 
obtaining an original certificate of authority apply to obtaining an amended 
certificate under this section. (1993, c. 354, s. 1; 2001-387, ss. §1,°82:) 


Editor’s Note. — Session Laws 2001-387, s. 
154(b) provides that nothing in this act shall 
supersede the provisions of Article 10 or 65 of 
Chapter 58 of the General Statutes, and this 
act does not create an alternate means for an 


entity governed by Article 65 of Chapter 58 of 
the General Statutes to convert to a different 
business form. 

Effect of Amendments. — Session Laws 
2001-387, ss. 81 and 82, effective January 1, 
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2002, substituted “formation” for “organiza- 
tion” in subdivision (a)(8) and substituted 
“formed” for “organized” in subdivision (b)(2). 


CH. 57C. LIMITED LIABILITY COMPANY 
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§ 57C-7-06: Repealed by Session Laws 2001-358, s. 29, effective January 1, 


2002. 


Editor’s Note. — Session Laws 2001-358, s. 
53, provided that the act, which repealed this 
section, was effective October 1, 2001, and 
applicable to documents submitted for filing on 
or after that date. Section 173 of Session Laws 
2001-387 changed the effective date of Session 
Laws 2001-358 from October 1, 2001, to Janu- 
ary 1, 2002. Section 6 of Session Laws 2001- 
413, effective September 14, 2001, added a 
sentence to s. 175(a) of Session Laws 2001-387, 
making s. 173 of that act effective when it 


§ 57C-7-07. Registered office 


became law (August 26, 2001). As a result of 
these changes, the amendment by Session 
Laws 2001-358 is effective January 1, 2002, 
and applicable to documents submitted for fil- 
ing on ar after that date. 

Session Laws 2001-387, ss. 83 and 84 had 
amended this section. However, s. 155 of Ses- 
sion Laws 2001-387 repealed ss. 83 and 84, 
contingent upon the enactment of Session Laws 
2001-358. Session Laws 2001-358 was enacted 
on August 10, 2001. 


and registered agent of for- 


eign limited liability company. 


Each foreign limited liability company authorized to transact business or 


conduct affairs in this State must maintain a registered office and registered 
agent as required by Article 4 of Chapter 55D of the General Statutes and is 
subject to service on the Secretary of State under that Article. (1993, c. 354, s. 
1; 2000-140, s. 101(h); 2001-358, s. 49(b); 2001-387, ss. 173, 175(a); 2001-413, 


s. 6.) 


Editor’s Note. — Session Laws 2001-358, s. 
53, provided that the act, which amended this 
section, was effective October 1, 2001, and 
applicable to documents submitted for filing on 
or after that date. Section 173 of Session Laws 
2001-387 changed the effective date of Session 
Laws 2001-358 from October 1, 2001, to Janu- 
ary 1, 2002. Section 6 of Session Laws 2001- 
413, effective September 14, 2001, added a 
sentence to s. 175(a) of Session Laws 2001-387, 
making s. 173 of that act effective when it 
became law (August 26, 2001). As a result of 


these changes, the amendment by Session 
Laws 2001-358 is effective January 1, 2002, 
and applicable to documents submitted for fil- 
ing on ar after that date. 

Effect of Amendments. — Session Laws 
2000-140, s. 101(h), effective July 21, 2000, 
inserted “or conduct affairs” in subdivision 
(a)(2). 

Session Laws 2001-358, s. 49(b), effective 
January 1, 2002, and applicable to documents 
submitted for filing on or after that date, re- 
wrote the section. 


CASE NOTES 


Cited in Bruggeman v. Meditrust Acquisi- 
tion Co., 1388 N.C. App. 612, 532 S.E.2d 215 
(2000). 


§§ 57C-7-08 through 57C-7-10: 


Repealed by Session Laws 2001-358, 


s. 49, effective January 1, 2002. 


Editor’s Note. — Session Laws 2001-358, s. 
53, provided that the act, which repealed this 
section, was effective October 1, 2001, and 
applicable to documents submitted for filing on 
or after that date. Section 173 of Session Laws 
2001-387 changed the effective date of Session 
Laws 2001-358 from October 1, 2001, to Janu- 


ary 1, 2002. Section 6 of Session Laws 2001- 
413, effective September 14, 2001, added a 
sentence to s. 175(a) of Session Laws 2001-387, 
making s. 173 of that act effective when it 
became law (August 26, 2001). As a result of 
these changes, the amendment by Session 
Laws 2001-358 is effective January 1, 2002, 
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and applicable to documents submitted for fil- Session Laws 2001-387, s. 85, amended 
ing on ar after that date. § 57C-7-10(b). 


§ 57C-7-11. Withdrawal of foreign limited liability com- 
pany. 


(a) A foreign limited liability company authorized to transact business in 
this State may not withdraw from this State until it obtains a certificate of 
withdrawal from the Secretary of State. 

(b) A foreign limited liability company authorized to transact business in 
this State may apply for a certificate of withdrawal by delivering an applica- 
tion to the Secretary of State for filing. The application must set forth: 

(1) The name of the foreign limited liability company and the name of the 
state or country under whose law it is formed; 

(2) That it is not transacting business in this State and that it surrenders 
its authority to transact business in this State; 

(3) That the foreign limited liability company revokes the authority of its 
registered agent to accept service of process and consents that service 
of process in any action or proceeding based upon any cause of action 
arising in this State, or arising out of business transacted in this 
State, during the time the foreign limited lability company was 
authorized to transact business in this State, may thereafter be made 
on such foreign limited lability company by service thereof on the 
Secretary of State; 

(4) A mailing address to which the Secretary of State may mail a copy of 
any process served on the Secretary of State under subdivision (3) of 
this subsection; and 

(5) A commitment to file with the Secretary of State a statement of any 
subsequent change in its mailing address. 

(c) If the Secretary of State finds that the application conforms to law, the 
Secretary of State shall: 

(1) Endorse on the application and an exact or conformed copy thereof the 
word “filed” and the hour, day, month, and year of the filing thereof; 

(2) File the application in the Secretary of State’s office; 

(3) Issue a certificate of withdrawal to which the Secretary of State shall 
affix the exact or conformed copy of the application; and 

(4) Send to the foreign limited liability company or its representative the 
certificate of withdrawal together with the exact or conformed copy of 
the application affixed thereto. 

(d) After the withdrawal of the foreign limited liability company is effective, 
service of process on the Secretary of State in accordance with subsection (b) of 
this section shall be made by delivering to and leaving with the Secretary of 
State, or with any clerk authorized by the Secretary of State to accept service 
of process, duplicate copies of that process and the fee required by GS. 
57C-1-22(b). Upon receipt of process in the manner provided in this subsection, 
the Secretary of State shall mail a copy of the process by registered or certified 
mail, return receipt requested, to the foreign limited liability company at the 
mailing address designated pursuant to subsection (b) of this section. (1998, c. 
354, s. 1; 2001-387, ss. 86, 87.) 


Editor’s Note. — Session Laws 2001-387, s. the General Statutes to convert to a different 
154(b) provides that nothing in this act shall business form. 
supersede the provisions of Article 10 or 65 of Effect of Amendments. — Session Laws 
Chapter 58 of the General Statutes, and this 2001-387, ss. 86 and 87, effective January 1, 
act does not create an alternate means for an 2002, in subsection (b), substituted “formed” for 
entity governed by Article 65 of Chapter 58 of “organized” at the end of subdivision (1), sub- 
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stituted “the Secretary of State” for “him” in quent change’ for “notify the Secretary of State 
subdivision (4), and substituted “file with the in the future of any change” in subdivision (5) 
Secretary of State a statement of any subse- and rewrote subsection (d). 


§ 57C-7-12. Withdrawal of limited liability company by 
reason of a merger, consolidation, or conver- 
sion. 


(a) Whenever a foreign limited liability company authorized to transact 
business in this State ceases its separate existence as a result of a statutory 
merger, consolidation, or conversion permitted by the laws of the state or 
country under which it was formed, or converts into another type of entity as 
permitted by those laws, the surviving or resulting entity shall apply for a 
certificate of withdrawal for the foreign limited liability company by delivering 
to the Secretary of State for filing a copy of the articles of merger, consolidation, 
or conversion or a certificate reciting the facts of the merger, consolidation, or 
conversion, duly authenticated by the Secretary of State or other official 
having custody of limited liability company records in the state or country 
under the laws of which the foreign limited liability company was formed. If 
the surviving or resulting entity is not authorized to transact business or 
conduct affairs in this State, the articles or certificate must be accompanied by 
an application which must set forth: 

(1) The name of the foreign limited liability company authorized to 
transact business in this State, the type of entity and name of the 
surviving or resulting entity, and a statement that the surviving or 
resulting entity is not authorized to transact business or conduct 
affairs in this State; 

(2) A statement that the surviving or resulting entity consents that 
service of process based upon any cause of action arising in this State, 
or arising out of business transacted in this State, during the time the 
foreign limited liability company was authorized to transact business 
in this State, may thereafter be made by service thereof on the 
Secretary of State; 

(3) A mailing address to which the Secretary of State may mail a copy of 
any process served on the Secretary of State under subdivision (a)(2) 
of this section; and 

(4) A commitment to file with the Secretary of State a statement of any 
subsequent change in its mailing address. 

(b) If the Secretary of State finds that the articles or certificate and the 
app ication for withdrawal, if required, conform to law, the Secretary of State 
shall: 

(1) Endorse on the articles or certificate and the application for with- 
drawal, if required, the word “filed” and the hour, day, month, and 
year of filing thereof: 

(2) File the articles or certificate and the application, if required; 

(3) Issue a certificate of withdrawal; and 

(4) Send to the surviving or resulting entity or its representative the 
certificate of withdrawal, together with the exact or conformed copy of 
the application, if required, affixed thereto. 

(c) After the withdrawal of the foreign limited liability company is effective, 
service of process on the Secretary of State in accordance with subsection (a) of 
this section shall be made by delivering to and leaving with the Secretary of 
State, or with any clerk authorized by the Secretary of State to accept service 
of process, duplicate copies of process and the fee required by G.S. 57C-1-22(b). 
Upon receipt of process in the manner provided in this subsection, the 
Secretary of State shall immediately mail a copy of the process by registered or 
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certified mail, return receipt requested, to the surviving or resulting entity at 
the mailing address designated pursuant to subsection (a) of this section. 
(1993, c. 354, s. 1; 1999-369, s. 3.6; 2000-140, s. 101G); 2001-387, ss. 88, 89: 


2001-487, s. 62(k).) 


Editor’s Note. — Session Laws 2001-387, s. 
154(b) provides that nothing in this act shall 
supersede the provisions of Article 10 or 65 of 
Chapter 58 of the General Statutes, and this 
act does not create an alternate means for an 
entity governed by Article 65 of Chapter 58 of 
the General Statutes to convert to a different 
business form. 

Effect of Amendments. — Session Laws 
2000-140, s. 101(i), effective July 21, 2000, 
substituted “merger or consolidation” for 
“merger, consolidation, or conversion” in sub- 
section (a) and substituted “file with the Secre- 
tary of State a statement of any change in its 
subsequent mailing” for “notify the Secretary of 


Session Laws 2001-387, ss. 88 and 89, effec- 
tive January 1, 2002, in subsection (a), substi- 
tuted “formed” for “organized” in two places in 
the first sentence of the introductory language, 
substituted “the Secretary of State” for “him” in 
subdivision (a)(3), and in subdivision (a)(4), 
inserted “subsequent” following “any” and de- 
leted “subsequent” preceding “mailing”; and 
added subsection (c). 

Session Laws 2001-487, s. 62(k), effective 
January 1, 2002, in subsection (a) as amended 
by Session Laws 2001-387, s. 88, inserted “or 
conduct affairs” following “to transact a busi- 
ness’ near the end of the introductory language 
and in subdivision (a)(1). 


State in the future of any change in its mailing” 
in subdivision (a)(4). 


§ 57C-7-13. Action by Attorney General. 


The Attorney General may maintain an action to restrain a foreign limited 
liability company from transacting business in this State in violation of this 
Article (1993, ¢)'354, 5.1.) 


§ 57C-7-14. Revocation of certificate of authority. 


(a) The Secretary of State may administratively revoke the certificate of 
authority of a foreign limited liability company authorized to transact business 
in this State if the Secretary of State determines that: 

(1) The foreign limited liability company has not paid, within 60 days 
after they are due, any penalties, fees, or other payments due under 
this Chapter; 

(2) The foreign limited liability company has not delivered its annual 
report to the Secretary of State on or before the date it is due; 

(3) The foreign limited liability company has been without a registered 
agent or a registered office in this State for 60 days or more; 

(4) The foreign limited liability company does not inform the Secretary of 
State as required by this Chapter that its registered agent or 
registered office has been changed, that its registered agent has 
resigned, or that its registered office has been discontinued within 60 
days of the change, resignation, or discontinuance; 

(5) An organizer, member, manager, or agent of the foreign limited 
liability company has signed a document that he knew was false in 
any material respect with the intent the document be delivered to the 
Secretary of State for filing; 

(6) The Secretary of State receives a duly authenticated certificate from 
the secretary of state or other official having custody of limited 
liability company records in the state or country under whose law the 
foreign limited lability company is organized stating that it has been 
dissolved or has ceased to exist as the result of a merger or otherwise; 
or 

(7) The limited liability company is exceeding the authority conferred 
upon it by this Chapter. 
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(b) If the Secretary of State determines that one or more grounds exist 
under this section for revocation of the certificate of authority, the Secretary of 
State shall mail the foreign limited liability company written notice of his 
determination. If, within 60 days after notice is mailed, a foreign limited 
liability company does not correct each ground for revocation, or demonstrate 
to the reasonable satisfaction of the Secretary of State that each ground does 
not exist, the Secretary of State shall revoke the foreign limited liability 
company’s certificate of authority by signing a certificate of revocation that 
recites the ground or grounds for the revocation, shall file the certificate of 
revocation, and shall mail a copy to the foreign limited liability company. The 
authority of the foreign limited liability company to transact business in this 
State shall cease on the date the certificate of authority is revoked by the filing 
of the certificate of revocation by the Secretary of State. 

(c) Upon the revocation of a foreign limited liability company’s certificate of 
authority, the Secretary of State shall become the foreign limited liability 
company’s agent for service of process in any proceeding based on a cause of 
action arising in this State or arising out of business transacted in this State 
during the time the foreign limited liability company was authorized to 
transact business in this State. The Secretary of State shall then proceed in 
accordance with G.S. 55D-33. 

(d) A foreign limited liability company may appeal the Secretary of State’s 
revocation of its certificate of authority under the same procedures that a 
foreign corporation may appeal the revocation of its certificate of authority 
pursuant to G.S. 55-15-32 and G.S. 55-15-33. (1998, c. 354, s. 1; 2001-358, s. 
49(d); 2001-387, ss. 173, 175(a); 2001-413, s. 6.) 


Effect of Amendments. — Session Laws ing on or after that date, substituted “G.S. 
2001-358, s. 49(d), effective January 1, 2002, 55D-33” for “G.S. 57C-7” in subsection (c). 
and applicable to documents submitted for fil- 


ARTICLE 8. 


Derivative Actions. 


§ 57C-8-01. Members’ derivative actions. 


(a) Amember may bring an action in the superior court of this State in the 
right of any domestic or foreign limited liability company to recover a judgment 
in its favor if the following conditions are met: 

(1) The plaintiff does not have the authority to cause the limited liability 
company to sue in its own right; and 

(2) The plaintiff (i) is a member of the limited liability company at the 
time of bringing the action, and (ii) was a member of the limited 
hability company at the time of the transaction of which the plaintiff 
complains, or the plaintiff’s status as a member of the limited hability 
company thereafter devolved upon the plaintiff pursuant to the terms 
of the operating agreement from a person who was a member at such 


time. 

(b) The complaint shall allege with particularity the efforts, if any, made by 
the plaintiff to obtain the action the plaintiff desires from the managers, 
directors, or other applicable authority and the reasons for the plaintiff's 
failure to obtain the action, or for not making the effort. Whether or not a 
demand for action was made, if the limited liability company commences an 
investigation of the charges made in the demand or complaint, the court may 
stay any proceeding until the investigation is completed. 

(c) Upon motion of the limited liability company, the court may appoint a 
committee composed of two or more disinterested managers, directors, or other 
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disinterested persons, acceptable to the limited liability company, to determine 
whether it is in the best interest of the limited liability company to pursue a 
particular legal right or remedy. The committee shall report its findings to the 
court. After considering the report and any other relevant evidence, the court 
shall determine whether the proceeding should be continued or not. 

(d) No action on behalf of a limited liability company shall be discontinued, 
dismissed, compromised, or settled without the approval of the court. If the 
court shall determine that the interest of the members or any class or classes 
thereof or of the creditors of the limited liability company will be substantially 
affected by such discontinuance, dismissal, compromise, or settlement, the 
court, in its discretion, may direct that notice, by publication or otherwise, 
shall be given to such members or creditors whose interests it determines will 
be so affected. If notice is so directed to be given, the court may determine 
which one or more of the parties to the action shall bear the expense of giving 
the same, in such amount as the court shall determine and find to be 
reasonable in the circumstances, and the amount of such expense shall be 
awarded as costs of the action. 

(e) If the action on behalf of the limited liability company is successful, in 
whole or in part, whether by means of a compromise and settlement or by a 
judgment, the court may award the plaintiff the reasonable expenses of 
maintaining the action, including reasonable attorneys’ fees, and shall direct 
the plaintiff to account to the limited liability company for the remainder of 
any proceeds of the action. 

(f) In any such action the court, upon final judgment and a finding that the 
action was brought without reasonable cause, may require the plaintiff or 
plaintiffs to pay to the defendant or defendants the reasonable expenses, 
including attorneys’ fees, incurred by them in the defense of the action. 

(g) In proceedings hereunder, no member shall be entitled to obtain or have 
access to any communication within the scope of the limited lability company’s 
attorney-client privilege which could not be obtained by or would not be 
accessible to a party in an action other than on behalf of the limited liability 
company. (1993, c. 354, s. 1; 2001-387, ss. 90, 91.) 


Editor’s Note. — Session Laws 2001-387, s. 
154(b) provides that nothing in this act shall 
supersede the provisions of Article 10 or 65 of 
Chapter 58 of the General Statutes, and this 
act does not create an alternate means for an 
entity governed by Article 65 of Chapter 58 of 
the General Statutes to convert to a different 
business form. 

Effect of Amendments. — Session Laws 
2001-387, ss. 90 and 91, effective January 1, 
2002, substituted “managers, directors, or 


other applicable” for “managers or comparable” 
in subsection (b) and in subsection (c), inserted 
“directors” and made a minor punctuation 
change in the first sentence. 

Legal Periodicals. — For note, “Corporate 
Law — Limited Liability Company Act, N.C. 
Gen. Stat. §§ 57C-1-01 to 57C-10-07 (1993),” 
see 72 N.C.L. Rev. 1654 (1994). 

For article, “The Creation of North Carolina’s 
Limited Liability Corporation Act,” see 32 Wake 
Forest L. Rev. 179 (1997). 


ARTICLE 9. 


Merger. 


§§ 57C-9-01 through 57C-9-06: Repealed by Session Laws 1999-369, 
s. 3.7, effective December 15, 1999. 


Cross References. — For present provi- 
sions as to conversion and merger amongst 


limited liability companies, see Article 9A of 
Chapter 57C. 
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ARTICLE 9A. 


Conversion and Merger. 


Part 1. Conversion to Limited Liability Company. 


Editor’s Note. — Session Laws 2001-387, s. 
154(b) provides that nothing in this act shall 
supersede the provisions of Article 10 or 65 of 
Chapter 58 of the General Statutes, and this 
act does not create an alternate means for an 
entity governed by Article 65 of Chapter 58 of 


§ 57C-9A-01. Conversion. 


the General Statutes to convert to a different 
business form. 

Effect of Amendments. — Session Laws 
2001-387, s. 92, effective January 1, 2002, re- 
wrote the Part 1 heading. 


A business entity other than a domestic limited lability company may 
convert to a domestic limited liability company if: 

(1) The conversion is permitted by the laws of the state or country 

governing the organization and internal affairs of the converting 


business entity; and 


(2) The converting business entity complies with the requirements of this 
Part and, to the extent applicable, the laws referred to in subdivision 
(1) of this section. (1999-369, s. 3.7; 2001-387, s. 93.) 


Editor’s Note. — Session Laws 2001-387, s. 
154(b) provides that nothing in this act shall 
supersede the provisions of Article 10 or 65 of 
Chapter 58 of the General Statutes, and this 
act does not create an alternate means for an 
entity governed by Article 65 of Chapter 58 of 
the General Statutes to convert to a different 
business form. 

Effect of Amendments. — Session Laws 
2001-387, s. 93, effective January 1, 2002, re- 
wrote the section. 


Legal Periodicals. — For note, “Corporate 
Law — Limited Liability Company Act, N.C. 
Gen. Stat. §§ 57C-1-01 to 57C-10-07 (1993),” 
see 72 N.C.L. Rev. 1654 (1994). 

For article, “The Creation of North Carolina’s 
Limited Liability Corporation Act,” see 32 Wake 
Forest L. Rev. 179 (1997). 

For “Legislative Survey: Business & Bank- 
ing,” see 22 Campbell L. Rev. 253 (2000). 


§ 57C-9A-02. Plan of conversion. 


(a) The converting business entity shall approve a written plan of conver- 


sion containing: 


(1) The name of the resulting domestic limited liability company into 
which the converting business entity shall convert; 

(la) The name of the converting business entity, its type of business 
entity, and the state or country whose laws govern its organization 


and internal affairs; 


(2) The terms and conditions of the conversion; and 

(3) The manner and basis for converting the interests in the converting 
business entity into interests, obligations, or securities of the result- 
ing domestic limited liability company or into cash or other property 


in whole or in part. 


The plan of conversion may contain other provisions relating to the conver- 


sion. 


(b) The plan of conversion must be approved in accordance with the laws of 
the state or country governing the organization and internal affairs of the 


converting business entity. 


(c) After a plan of conversion has been approved as provided in subsection 
(b) of this section, but before articles of organization for the resulting domestic 
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limited liability company become effective, the plan of conversion may be 
amended or abandoned to the extent permitted by the laws that govern the 
organization and internal affairs of the converting business entity. (1999-369, 


s. 3.7; 2001-387, s. 94.) 


Editor’s Note. — Session Laws 2001-387, s. 
154(b) provides that nothing in this act shall 
supersede the provisions of Article 10 or 65 of 
Chapter 58 of the General Statutes, and this 
act does not create an alternate means for an 
entity governed by Article 65 of Chapter 58 of 
the General Statutes to convert to a different 
business form. 


2001-387, s. 94, effective January 1, 2002, de- 
leted “holders of the interests in the” following 
“The” at the beginning of the introductory lan- 
guage of subsection (a) and inserted subdivi- 
sion (a)(1a); rewrote subsection (b); and substi- 
tuted “permited by the ... coverting business 
entity” for “provided in the plan of conversion” 
at the end of subsection (c). 


Effect of Amendments. — Session Laws 


§ 57C-9A-03. Filing of articles of organization by convert- 
ing business entity. 


(a) After a plan of conversion has been approved by the converting business 
entity as provided in G.S. 57C-9A-02, the converting business entity shall 
deliver articles of organization to the Secretary of State for filing. In addition 
to the matters required or permitted by G.S. 57C-2-21, the articles of 
organization shall contain articles of conversion stating: 

(1) That the domestic limited liability company is being formed pursuant 
to a conversion of another business entity; 

(2) The name of the converting business entity, its type of business entity, 
and the state or country whose laws govern its organization and 
internal affairs; and 

(3) That a plan of conversion has been approved by the converting 

| business entity as required by law. 

If the plan of conversion is abandoned after the articles of organization have 
been filed with the Secretary of State but before the articles of organization 
become effective, the converting business entity shall deliver to the Secretary 
of State for filing prior to the time the articles of organization become effective 
an amendment to the articles of organization withdrawing the articles of 
organization. 

(b) The conversion takes effect when the articles of organization become 
effective. 

(ce) Repealed by Session Laws 2001-387, s. 95, effective January 1, 2002. 

(d) Certificates of conversion shall also be registered as provided in GS. 


47-18.1. (1999-369, s. 3.7; 2001-387, s. 95.) 


Editor’s Note. — Session Laws 2001-387, s. 
154(b) provides that nothing in this act shall 
supersede the provisions of Article 10 or 65 of 
Chapter 58 of the General Statutes, and this 
act does not create an alternate means for an 
entity governed by Article 65 of Chapter 58 of 
the General Statutes to convert to a different 
business form. 


Effect of Amendments. — Session Laws 
2001-387, s. 95, effective January 1, 2002, in 
subsection (a), substituted “shall contain arti- 
cles of conversion stating” for “shall state” at 
the end of the introductory language, and re- 
wrote the last paragraph; and deleted subsec- 
tion (c). 


§ 57C-9A-04. Effects of conversion. 


When the conversion takes effect: 


(1) The converting business entity ceases its prior form of organization 
and continues in existence as the resulting domestic limited liability 


company; 
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(2) The title to all real estate and other property owned by the converting 
business entity continues vested in the resulting domestic limited 
liability company without reversion or impairment; 

(3) All labilities of the converting business entity continue as liabilities of 
the resulting domestic limited liability company; 

(4) A proceeding pending by or against the converting business entity may 
be continued as if the conversion did not occur; and 

(5) The interests in the converting business entity that are to be converted 
into interests, obligations, or securities of the resulting domestic 
limited liability company or into the right to receive cash or other 
property are thereupon so converted, and the former holders of 
interests in the converting business entity are entitled only to the 
rights provided in the plan of conversion. 

The conversion shall not affect the liability or absence of liability of any 
holder of an interest in the converting business entity for any acts, omissions, 
or obligations of the converting business entity made or incurred prior to the 
effectiveness of the conversion. The cessation of the existence of the converting 
business entity in its prior form of organization in the conversion shall not 


constitute a dissolution or termination of the converting business entity. 
(1999-369, s. 3.7.) 


Legal Periodicals. — For “Legislative Sur- 
vey: Business & Banking,” see 22 Campbell L. 
Rev. 253 (2000). 


§8§ 57C-9A-05 through 57C-9A-09: Reserved for future codification 


purposes. 
Part 1A. Conversion of Limited Liability Company. 


§ 57C-9A-10. Conversion. 


A en limited liability company may convert to a different business 
entity if: 

(1) The conversion is permitted by the laws of the state or country 
governing the organization and internal affairs of such other business 
entity; and 

(2) The converting domestic limited liability company complies with the 
requirements of this Part and, to the extent applicable, the laws 
referred to in subdivision (1) of this section. (2001-387, s. 96.) 


Editor’s Note. — Session Laws 2001-387, s. provisions of Article 10 or 65 of Chapter 58 of 
175.(a), made this Part effective January 1, the General Statutes, and this act does not 


2002. . create an alternate means for an entity gov- 
Session Laws 2001-387, s. 154(b) provides _ erned by Article 65 of Chapter 58 of the General 
that nothing in this act shall supersede the Statutes to convert to a different business form. 


§ 57C-9A-11. Plan of conversion. 


(a) The converting domestic limited liability company shall approve a 
written plan of conversion containing: 
(1) The name of the converting domestic limited liability company; 
(2) The name of the resulting business entity into which the domestic 
limited liability company shall convert, its type of business entity, and 
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Bis state or country whose laws govern its organization and internal 
affairs; 
(3) The terms and conditions of the conversion; and 
(4) The manner and basis for converting the interests in the domestic 
limited liability company into interests, obligations, or securities of 
the resulting business entity or into cash or other property in whole or 
in part. 

The plan of conversion may contain other provisions relating to the conver- 
sion. 

(b) The plan of conversion shall be approved by the domestic limited liability 
company in the manner provided for the approval of such conversion in its 
articles of organization or a written operating agreement or, if there is no such 
provision, by the unanimous consent of its members. If any member of the 
converting domestic limited liability company has or will have personal 
liability for any existing or future obligation of the resulting business entity 
solely as a result of holding an interest in the resulting business entity, then in 
addition to the requirements of the preceding sentence, approval of the plan of 
conversion by the domestic limited liability company shall require the consent 
of that member. The converting domestic limited lability company shall 
provide a copy of the plan of conversion to each member of the converting 
domestic limited liability company at the time provided in its articles of 
organization or a written operating agreement or, if there is no such provision, 
prior to its approval of the plan of conversion. 

(c) After a plan of conversion has been approved by a domestic limited 
lability company but before the articles of conversion become effective, the 
plan of conversion (i) may be amended as provided in the plan of conversion, or 
(ii) may be abandoned, subject to any contractual rights, as provided in the 
plan of conversion, articles of organization, or written operating agreement or, 
if not so provided, as determined by the managers or directors of the domestic 
limited liability company in accordance with G.S. 57C-3-20(b). (2001-387, s. 96; 
2001-487, s. 62(n).) 


Effect of Amendments. — Session Laws 387, s. 96, inserted a comma following “conver- 
2001-487, s. 62(n), effective January 1, 2002,in sion” at the end of item (i). 
subsection (c) as enacted by Session Laws 2001- 


§ 57C-9A-12. Articles of conversion. 


(a) After a plan of conversion has been approved by the converting domestic 
limited liability company as provided in G.S. 57C-9A-11, the converting 
domestic limited liability company shall deliver articles of conversion to the 
Secretary of State for filing. The articles of conversion shall state: 

(1) The name of the converting domestic limited lability company; 

(2) The name of the resulting business entity, its type of business entity, 
the state or country whose laws govern its organization and internal 
affairs, and, if the resulting business entity is not authorized to 
transact business or conduct affairs in this State, a designation of its 
mailing address and a commitment to file with the Secretary of State 
a statement of any subsequent change in its mailing address; and 

(3) That a plan of conversion has been approved by the domestic limited 
liability company as required by law. 

(b) If the domestic limited liability company is converting to a business 
entity whose formation, or whose status as a registered limited lability 
partnership as defined in G.S, 59-32, requires the filing of a document with the 
Secretary of State, then notwithstanding subsection (a) of this section the 
articles of conversion shall be included as part of that document and shall 
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contain the information required by the laws governing the organization and 
internal affairs of the resulting business entity. 

(c) If the plan of conversion is abandoned after the articles of conversion 
have been filed with the Secretary of State but before the articles of conversion 
become effective, the converting domestic limited liability company shall 
deliver to the Secretary of State for filing prior to the time the articles of 
conversion become effective an amendment of the articles of conversion 
withdrawing the articles of conversion. 

(d) The conversion takes effect when the articles of conversion become 
effective. 

(e) Certificates of conversion shall also be registered as provided in G.S. 
A7-18.1. (2001-387, s. 96; 2001-487, s. 62(0).) 


Effect of Amendments. — Session Laws of subsection (a) as subsections (b) and (c), and 
2001-487, s. 62(o), effective January 1, 2002,in redesignated former subsections (b) and (c) as 
this section as enacted by Session Laws 2001- subsections (d) and (e); and rewrote present 
387, s. 96, designated the last two paragraphs — subsection (b). 


§ 57C-9A-13. Effects of conversion. 


(a) When the conversion takes effect: 

(1) The converting domestic limited liability company ceases its prior 
form of organization and continues in existence as the resulting 
business entity; 

(2) The title to all real estate and other property owned by the converting 
domestic limited liability company continues vested in the resulting 
business entity without reversion or impairment; 

(3) All liabilities of the converting domestic limited lability company 
continue as liabilities of the resulting business entity; 

(4) A proceeding pending by or against the converting domestic limited 
liability company may be continued as if the conversion did not occur; 
and 

(5) The interests in the converting domestic limited liability company that 
are to be converted into interests, obligations, or securities of the 
resulting business entity or into the right to receive cash or other 
property are thereupon so converted, and the former holders of 
interests in the converting domestic limited liability company are 
entitled only to the rights provided in the plan of conversion. 

The conversion shall not affect the liability or absence of liability of any 
holder of an interest in the converting domestic limited liability company for 
any acts, omissions, or obligations of the converting domestic limited liability 
company made or incurred prior to the effectiveness of the conversion. The 
cessation of the existence of the converting domestic limited liability company 
in its form of organization as a domestic limited liability company in the 
conversion shall not constitute a dissolution or termination of the converting 
domestic limited liability company. 

(b) If the resulting business entity is not a domestic corporation or a 
domestic limited partnership, when the conversion takes effect the resulting 
business entity is deemed: 

(1) To agree that it may be served with process in this State for 
enforcement of (i) any obligation of the converting domestic limited 
liability company and (ii) any obligation of the resulting business 
entity arising from the conversion; and 

(2) To have appointed the Secretary of State as its agent for service of 
process in any such proceeding. Service on the Secretary of State of 
any such process shall be made by delivering to and leaving with the 
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Secretary of State, or with any clerk authorized by the Secretary of 
State to accept service of process, duplicate copies of the process and 
the fee required by G.S. 57C-1-22(b). Upon receipt of service of process 
on behalf of a resulting business entity in the manner provided for in 
this section, the Secretary of State shall immediately mail a copy of 
the process by registered or certified mail, return receipt requested, to 
the resulting business entity. If the resulting business entity is 
authorized to transact business or conduct affairs in this State, the 
address for mailing shall be its principal office designated in the latest 
document filed with the Secretary of State that is authorized by law to 
designate the principal office or, if there is no principal office on file, its 
registered office. If the resulting business entity is not authorized to 
transact business or conduct affairs in this State, the address for 
mailing shall be the mailing address designated pursuant to G.S. 
57C-9A-12(a)(2). (2001-387, s. 96.) 


8§ 57C-9A-14 through 57C-9A-19: Reserved for future codification 


purposes. 


Part 2. Merger. 


§ 57C-9A-20. Merger. 


A domestic limited liability company may merge with one or more other 
domestic limited liability companies or other business entities if: 

(1) The merger is permitted by the laws of the state or country governing 
the organization and internal affairs of each other merging business 
entity; and 

(2) Each merging domestic limited lability company and each other 
merging business entity comply with the requirements of this Part 
and, to the extent applicable, the laws referred to in subdivision (1) of 
this section. (1999-369, s. 3.7.) 


Editor’s Note. — Sections 57C-9A-20 to §§ 57C-9A-05 to 57C-9A-08 by Session Laws 
57C-9A-23 were designated as such by the — 1999-369, s. 3.7. 
Revisor of Statutes, having been designated as 


§ 57C-9A-21. Plan of merger. 


(a) Each merging domestic limited liability company and each other merg- 
ing business entity shall approve a written plan of merger containing: 

(1) For each merging business entity, its name, type of business entity, 
and the state or country whose laws govern its organization and 
internal affairs; 

(2) The name of the merging business entity that shall survive the 
merger; 

(3) The terms and conditions of the merger; 

(4) The manner and basis for converting the interests in each merging 
business entity into interests, obligations, or securities of the surviv- 
ing business entity or into cash or other property in whole or in part; 
and 

(5) If the surviving business entity is a domestic limited liability company, 
any amendments to its articles of organization that are to be made in 
connection with the merger. 

The plan of merger may contain other provisions relating to the merger. 
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(b) In the case of a merging domestic limited lability company, the plan of 
merger must be approved in the manner provided in its articles of organization 
or a written operating agreement for approval of a merger with the type of 
business entity contemplated in the plan of merger, or, if there is no provision, 
by the unanimous consent of its members. If any member of a merging 
domestic limited liability company has or will have personal liability for any 
existing or future obligation of the surviving business entity solely as a result 
of holding an interest in the surviving business entity, then in addition to the 
requirements of the preceding sentence, approval of the plan of merger by the 
domestic limited liability company shall require the consent of each such 
member. In the case of each other merging business entity, the plan of merger 
must be approved in accordance with the laws of the state or country governing 
the organization and internal affairs of the merging business entity. 

(c) After a plan of merger has been approved by a domestic limited liability 
company but before the articles of merger become effective, the plan of merger 
(i) may be amended as provided in the plan of merger, or (ii) may be abandoned 
(subject to any contractual rights) as provided in the plan of merger, articles of 
organization, or written operating agreement or, if not so provided, as 
determined by the managers of the domestic limited lability company in 
accordance with G.S. 57C-3-20(b). (1999-369, s. 3.7; 2001-387, s. 97; 2001-487, 
s. 62(p).) 


Editor’s Note. — Session Laws 2001-387, s. 
154(b) provides that nothing in this act shall 
supersede the provisions of Article 10 or 65 of 
Chapter 58 of the General Statutes, and this 
act does not create an alternate means for an 
entity governed by Article 65 of Chapter 58 of 
the General Statutes to convert to a different 
business form. 


Effect of Amendments. — Session Laws 
2001-387, s. 97, effective January 1, 2002, in- 
serted the second sentence in subsection (b). 

Session Laws 2001-487, s. 62(p), effective 
January 1, 2002, inserted “has or” near the 
beginning of the second sentence in subsection 
(b) as amended by Session Laws 2001-387, s. 
97. 


§ 57C-9A-22. Articles of merger. 


(a) After a plan of merger has been approved by each merging domestic 
limited liability company and each other merging business entity as provided 
in G.S. 57C-9A-21, the surviving business entity shall deliver articles of 
merger to the Secretary of State for filing. The articles of merger shall set forth: 

(1) The plan of merger; 

(2) For each merging business entity, its name, type of business entity, 
and the state or country whose laws govern its organization and 
internal affairs; 

(3) The name of the surviving business entity and, if the surviving 
business entity is not authorized to transact business or conduct 
affairs in this State, a designation of its mailing address and a 
commitment to file with the Secretary of State a statement of any 
subsequent change in its mailing address; 

(4) A statement that the plan of merger has been approved by each 
merging business entity in the manner required by law; and 

(5) The effective date and time of the merger if it is not to be effective at 
the time of filing of the articles of merger. 

If the plan of merger is amended or abandoned after the articles of merger 
have been filed but before the articles of merger become effective, the surviving 
business entity shall deliver to the Secretary of State for filing prior to the time 
the articles of merger become effective an amendment to the articles of merger 
reflecting the amendment or abandonment of the plan of merger. 

(b) A merger takes effect when the articles of merger become effective. 
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(c) Certificates of merger shall also be registered as provided in G.S. 47-18.1. 


(1999-369, s. 3.7; 2001-387, s. 98.) 


Editor’s Note. — Session Laws 2001-387, s. 
154(b), provides that nothing in this act shall 
supersede the provisions of Article 10 or 65 of 
Chapter 58 of the General Statutes, and this 
act does not create an alternate means for an 
entity governed by Article 65 of Chapter 58 of 
the Genera! Statutes to convert to a different 
business form. 


Effect of Amendments. — Session Laws 
2001-387, s. 98, effective January 1, 2002, re- 
wrote subdivision (a)(3), and in the last para- 
graph of subsection (a), inserted “after the 
articles of merger have been filed but,” deleted 
“promptly” preceding “shall deliver,” and in- 
serted “prior to the time the articles of merger 
become effective.” 


§ 57C-9A-23. Effects of merger. 


(a) When the merger takes effect: 

(1) Each other merging business entity merges into the surviving busi- 
ness entity, and the separate existence of each merging business 
entity except the surviving business entity ceases; 

(2) The title to all real estate and other property owned by each merging 
business entity is vested in the surviving business entity without 
reversion or impairment; 

(3) The surviving business entity has all liabilities of each merging 
business entity; 

(4) A proceeding pending by or against any merging business entity may 
be continued as if the merger did not occur, or the surviving business 
entity may be substituted in the proceeding for a merging business 
entity whose separate existence ceases in the merger; 

(5) Ifa domestic limited liability company is the surviving business entity, 
its articles of organization shall be amended to the extent provided in 
the plan of merger; 

(6) The interests in each merging business entity that are to be converted 
into interests, obligations, or securities of the surviving business 
entity or into the right to receive cash or other property are thereupon 
so converted, and the former holders of the interests are entitled only 
to the rights provided to them in the articles of merger or, in the case 
of former holders of shares in a domestic corporation, any rights they 
may have under Article 13 of Chapter 55 of the General Statutes; and 

(7) If the surviving business entity is not a domestic corporation, the 
surviving business entity is deemed to agree that it will promptly pay 
to the dissenting shareholders of any merging domestic corporation 
the amount, if any, to which they are entitled under Article 13 of 
Chapter 55 of the General Statutes and otherwise to comply with the 
requirements of Article 13 as if it were a surviving domestic corpora- 
tion in the merger. 

The merger shall not affect the liability or absence of liability of any holder 
of an interest in a merging business entity for any acts, omissions, or 
obligations of any merging business entity made or incurred prior to the 
effectiveness of the merger. The cessation of separate existence of a merging 
business entity in the merger shall not constitute a dissolution or termination 
of that merging business entity. 

(b) If the surviving business entity is not a domestic limited liability 
company, a domestic corporation, a domestic nonprofit corporation, or a 
domestic limited partnership, when the merger takes effect the surviving 
business entity is deemed: 

(1) To agree that it may be served with process in this State in any 
proceeding for enforcement of (i) any obligation of any merging 
domestic limited lability company, domestic corporation, domestic 


115 


§$57C-9A-24 CH. 57C. LIMITED LIABILITY COMPANY $57C-10-01 


nonprofit corporation, domestic limited partnership, or other partner- 
ship as defined in G.S. 59-36 that is formed under the laws of this 
State, (ii) the rights of dissenting shareholders of any merging 
domestic corporation under Article 13 of Chapter 55 of the General 
Statutes, and (iii) any obligation of the surviving business entity 
arising from the merger; and 

(2) To have appointed the Secretary of State as its registered agent for 
service of process in any such proceeding. Service on the Secretary of 
State of any such process shall be made by delivering to and leaving 
with the Secretary of State, or with any clerk authorized by the 
Secretary of State to accept service of process, duplicate copies of such 
process and the fee required by G.S. 57C-1-22(b). Upon receipt of 
service of process on behalf of a surviving business entity in the 
manner provided for in this section, the Secretary of State shall 
immediately mai! a copy of the process by registered or certified mail, 
return receipt requested, to the surviving business entity. If the 
surviving business entity is authorized to transact business or con- 
duct affairs in this State, the address for mailing shall be its principal 
office designated in the latest document filed with the Secretary of 
State that is authorized by law to designate the principal office or, if 
there is no principal office on file, its registered office. If the surviving 
business entity is not authorized to transact business or conduct 
affairs in this State, the address for mailing shall be the mailing 
address designated pursuant to G.S. 57C-9A-22(a)(3). (1999-369, s. 
3.7; 1999-456, s. 52(b); 2000-140, s. 51; 2001-387, s. 99.) 


Editor’s Note. — The subsection (b) desig- 
nation was added at the direction of the Revisor 
of Statutes. 

Session Laws 2001-387, s. 154(b) provides 
that nothing in this act shall supersede the 
provisions of Article 10 or 65 of Chapter 58 of 
the General Statutes, and this act does not 
create an alternate means for an entity gov- 


Effect of Amendments. — Session Laws 
2000-140, s. 51, effective July 21, 2000, rewrote 
subdivision (b)(2). 

Session Laws 2001-387, s. 99, effective Jan- 
uary 1, 2002, made minor punctuation changes 
throughout subsection (b); and in subdivision 
(b\(2), inserted “entity” and substituted “G.S. 


57C-9A-22(a)(3)” for “subdivision (3) of subsec- 


erned by Article 65 of Chapter 58 ofthe General tion (d) of this section” inthe last’ sentence. 


Statutes to convert to a different business form. 


8§ 57C-9A-24 through 57C-9A-29: Reserved for future codification 


purposes. 


ARTICLE 10. 


Miscellaneous. 


§ 57C-10-01. Execution by judicial act. 


Any person who is adversely affected by the failure or refusal of any person 
to execute and file any articles or other document to be filed under this Chapter 
may petition the superior court in the county where the limited liability 
company’s principal office (or, if none in this State, its registered office) is or 
was last located or, if there is no such office, in the County of Wake, to direct 
the execution and filing of the articles or other document. If the court finds that 
it is proper for the articles or the document to be executed and filed and that 
there has been failure or refusal to execute and file the document, it shall order 


the ap eee of State to file the appropriate articles or other document. (1993, 
C: ss veal: 
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Legal Periodicals. — For note, “Corporate For article, “The Creation of North Carolina’s 
Law — Limited Liability Company Act, N.C. Limited Liability Corporation Act,” see 32 Wake 
Gen. Stat. §§ 57C-1-01 to 57C-10-07 (1993),” Forest L. Rev. 179 (1997). 
see 72 N.C.L. Rev. 1654 (1994). 


§ 57C-10-02. Applicability of provisions to foreign and in- 
terstate commerce. 


The provisions of this Chapter shall apply to determine the rights and 
obligations of a limited liability company formed hereunder in commerce with 
foreign nations and among the several states, except as prohibited by law. 
(1993, c. 354, s. 1; 2001-387, s. 100.) 


Editor’s Note. — Session Laws 2001-387,s. the General Statutes to convert to a different 
154(b) provides that nothing in this act shall business form. 


supersede the provisions of Article 10 or 65 of Effect of Amendments. — Session Laws 
Chapter 58 of the General Statutes, and this 2001-387, effective January 1, 2002, substi- 
act does not create an alternate means for an tuted “formed” for “organized.” 

entity governed by Article 65 of Chapter 58 of 


§ 57C-10-03. Rules of construction. 


(a) The rules that statutes in derogation of the common law are to be strictly 
construed shall have no application to this Chapter. 

(b) The law of estoppel shall apply to this Chapter. 

(c) The law of agency shall apply under this Chapter. 

(d) This Chapter shall not be construed so as to impair the obligations of any 
contract existing when this Chapter goes into effect, nor to affect any action or 
proceedings begun or right accrued before this Chapter takes effect. (19938, c. 
304, s..1.) 


§ 57C-10-04. Jurisdiction of the superior courts. 


The superior courts shall have jurisdiction to enforce the provisions of this 
Chapter. (1993, c. 354, s. 1.) 


§ 57C-10-05. Rules for cases not provided for in this Chap- 
ter. 


In any case not provided for in this Chapter, the rules of law and equity shall 
govern, (1993, c. 354, s. 1:) 


§ 57C-10-06. Income taxation. 


A limited liability company, a foreign limited liability company authorized to 
transact business in this State, and a member of one of these companies are 
subject to taxation under Article 4 of Chapter 105 of the General Statutes in 
accordance with their classification for federal income tax purposes. Accord- 
ingly, if a limited liability company or a foreign limited liability company 
authorized to transact business in this State is classified for federal income tax 
purposes as a C corporation as defined in G.S. 105-131(b)(2) or an S corporation 
as defined in G.S. 105-131(b)(8), the company and its members are subject to 
tax under Article 4 of Chapter 105 of the General Statutes to the same extent 
as a C corporation or an S corporation, as the case may be, and its sharehold- 
ers. If a limited liability company or a foreign limited lability company 
authorized to transact business in this State is classified for federal income tax 
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purposes as a partnership, the company and its members are subject to tax 
under Article 4 of Chapter 105 of the General Statutes to the same extent as 
a partnership and its members. If a limited liability company or a foreign 
limited liability company authorized to transact business in this State is 
classified for federal income tax purposes as other than a corporation or a 
partnership, the company and its members are subject to tax under Article 4 
of Chapter 105 of the General Statutes in a manner consistent with that 
classification. This section does not require a limited lability company or a 
foreign limited liability company to obtain an administrative ruling from the 
Internal Revenue Service on its classification under the Internal Revenue 
Code. (1993, c. 354, s. 1; 2001-387, s. 101.) 


Editor’s Note. — Session Laws 2001-387, s. 
154(b) provides that nothing in this act shall 
supersede the provisions of Article 10 or 65 of 
Chapter 58 of the General Statutes, and this 
act does not create an alternate means for an 
entity governed by Article 65 of Chapter 58 of 
the General Statutes to convert to a different 
business form. 


§ 57C-10-07. Intent. 


Effect of Amendments. — Session Laws 
2001-387, s. 101, effective January 1, 2002, 
rewrote the second sentence, inserted “of the 
General Statutes” in the third sentence, and 
inserted “of Chapter 105 of the General Stat- 
utes” in the fourth sentence. 


It is the intent of the General Assembly that the legal existence of limited 


liability companies formed under this Chapter be recognized outside the 
boundaries of this State and that, subject to any reasonable requirement of 
registration, a domestic limited liability company transacting business outside 
this State be granted full faith and credit under Section 1 of Article IV of the 


Constitution of the United States. (1998, c. 354, s. 1; 2001-387, s. 102.) 


Editor’s Note. — Session Laws 2001-387, s. 
154(b) provides that nothing in this act shall 
supersede the provisions of Article 10 or 65 of 
Chapter 58 of the General Statutes, and this 
act does not create an alternate means for an 
entity governed by Article 65 of Chapter 58 of 


the General Statutes to convert to a different 
business form. 

Effect of Amendments. — Session Laws 
2001-387, s. 102, effective January 1, 2002, 
substituted “formed” for “organized.” 
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Chapter 58. 


Insurance. 
Article 1. Sec. 
Ttleand Dehiitions. 58-2-95. Commissioner to supervise local in- 


Sec. 

58-1-1. Title of the Chapter. 

58-1-5. Definitions. 

58-1-10. Contract of insurance. 

58-1-15. Warranties by manufacturers, distrib- 
utors, or sellers of goods or ser- 
vices. 

58-1-20. Real property warranties. 

58-1-25. Motor vehicle service agreement com- 
panies. 

58-1-30. Home appliance service agreement 
companies. 

58-1-35. Miscellaneous requirements for motor 
vehicle and home appliance ser- 
vice agreement companies. 

58-1-36. Insurance policy requirements. 

58-1-40 through 58-1-50. [Repealed.] 


Article 2. 


Commissioner of Insurance. 


58-2-1. Department established. 

58-2-5. Commissioner’s election and term of 
office. 

Salary of Commissioner. 

Chief deputy commissioner. 

Chief actuary. 

Other deputies, actuaries, examiners 
and employees. 

Appointments of committees or coun- 
cils. 

Seal of Department. 

Powers and duties of Commissioner. 

Orders of Commissioner; when writ- 
ing required. 

Examinations, hearings, and investi- 
gations. 

Appeals and rate-making hearings be- 
fore the Commissioner. 

Filing approvals and disapprovals; 
clarification of law. 

Designated hearing officers. 

Restraining orders; criminal convic- 
tions. 

License surrenders. 

Notification of criminal convictions 
and changes of address; service of 
notice. 

Civil penalties or restitution for viola- 
tions; administrative procedure. 

Court review of orders and decisions. 

Court review of rates and classifica- 
tion. 

Procedure on appeal under § 58-2-80. 

Extent of review under § 58-2-80. 


58-2-10. 
58-2-15. 
58-2-20. 
58-2-25. 
58-2-30. 
58-2-35. 
58-2-40. 
58-2-45. 
58-2-50. 
58-2-52. 
58-2-53. 


58-2-55. 
58-2-60. 


58-2-65. 
58-2-69. 
58-2-70. 


58-2-75. 
58-2-80. 


58-2-85. 
58-2-90. 


spectors. 

58-2-100. Office of Commissioner a public of- 
fice; records, etc., subject to in- 
spection. 

58-2-105. (Effective until July 1, 2002) Confi- 
dentiality of medical records. 

58-2-105, (Effective July 1, 2002) Confidential- 
ity of medical records. 

58-2-110. Original documents and certified 
copies as evidence. 

58-2-115. Admissibility of certificate as evi- 
dence of agent’s authority. 

58-2-120. Reports of Commissioner to the Gov- 
ernor and General Assembly. 

58-2-125. Authority over all insurance compa- 
nies; no exemptions from license. 

58-2-128. Interagency consultation. 

58-2-130. [Repealed.] 

58-2-131. Examinations to be made; authority, 
scope, scheduling, and conduct of 
examinations. 

58-2-132. Examination reports. 

58-2-133. Conflict of interest; cost of examina- 
tions; immunity from liability. 

58-2-134. Cost of certain examinations. 

58-2-135, 58-2-145. [Repealed.] 

58-2-150. Oath required for compliance with 
law. 

58-2-155. Investigation of charges. 

58-2-160. Reporting and investigation of insur- 
ance and reinsurance fraud and 
the financial condition of licens- 
ees; immunity from liability. 

58-2-161. False statement to procure or deny 
benefit of insurance policy or cer- 
tificate. 

58-2-162. Embezzlement by insurance agents, 
brokers, or administrators. 

58-2-163. Report to Commissioner. 

58-2-165. Annual, semiannual, monthly, or 
quarterly statements to be filed 
with Commissioner. 

58-2-170. Annual statements by professional 
liability insurers; medical mal- 
practice claim reports. 

58-2-171. Qualifications of actuaries. 

58-2-175. [Repealed.] 

58-2-180. Punishment for making false state- 
ment. 

58-2-185. Record of business kept by compa- 
nies and agents; Commissioner 
may inspect. 

58-2-190. Commissioner may require special 
reports. 

58-2-195. Commissioner may require records, 
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Sec. 


58-2-200. 


58-2-205. 
58-2-210. 


58-2-215. 
58-2-220. 
58-2-225. 
58-2-230. 


58-2-235. 
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reports, etc., for agencies, agents 
and others. 

Books and papers required to be ex- 
hibited. 

CPA audits of financial statements. 

Rules for mortgage insurance consol- 
idations. 

Consumer Protection Fund. 

Insurance Regulatory Information 
System and similar program test 
data not public records. 

[Repealed.] 

Commissioner to share information 
with Department of Labor. 

Expired. 


Article 3. 


General Regulations for Insurance. 


58-3-1. State law governs insurance contracts. 
58-3-5. No insurance contracts except under 


Articles 1 through 64 of this Chap- 
ter. 


58-3-6. Charitable gift annuities. 


58-3-10. 


58-3-25. 
58-3-30. 
58-3-35. 
58-3-40. 
58-3-45. 
58-3-50. 
58-3-55. 
58-3-60. 
58-3-65. 
58-3-70. 
58-3-71. 
58-3-72. 
58-3-75. 
58-3-80. 
58-3-81. 


58-3-85. 


Statements in application not war- 
ranties. 


. Additional or coinsurance clause. 
. Group plans other than life, annuity 


or accident and health. 

Discriminatory practices prohibited. 

Meaning of terms “accident”, “acci- 
dental injury”, and “accidental 
means”. 

Stipulations as to jurisdiction and 
limitation of actions. 

Proof of loss forms required to be 
furnished. 

Insurance as security for a loan by the 
company. 

Companies must do business in own 
name; emblems, insignias, etc. 
Must not pay death benefits in ser- 

vices. 

Publication of assets and liabilities; 
penalty for failure. 

Publication of financial information. 

[Repealed.] 

Unearned premium reserves. 

Premium deficiency reserves. 

Loss and loss expense reserves of fire 
and marine insurance companies. 

[Repealed.] 

Loss and loss expense reserves of ca- 
sualty insurance and surety com- 
panies. 

Corporation or association maintain- 
ing office in State required to qual- 
ify and secure license. 


58-3-90, 58-3-95. [Repealed.] 


58-3-100. 


58-3-102. 


Insurance company licensing provi- 
sions. 
Request for determination of cover- 


Sec. 


58-3-105. 
58-3-110. 
58-3-115. 
58-3-120. 
58-3-121. 


58-3-122. 


58-3-125. 
58-3-130. 
58-3-135. 
58-3-140. 


58-3-145. 


58-3-147. 
58-3-150. 
58-3-151. 
58-3-152. 
58-3-155. 
58-3-160. 


58-3-165. 


58-3-167. 
58-3-168. 
58-3-169. 
58-3-170. 
58-3-171. 
58-3-172. 
58-3-173. 
58-3-174. 
58-3-175. 


58-3-176. 
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age for transplants under health 
benefit payment mechanisms; re- 
quired response time; penalties. 

Limitation of risk. 

Limitation of lability assumed. 

Twisting with respect to insurance 
policies; penalties. 

Discrimination forbidden. 

Discrimination against coverage of 
certain bones and joints prohib- 
ited. 

Anesthesia and hospital charges nec- 
essary for safe and effective ad- 
ministration of dental procedures 
for young children, persons with 
serious mental or physical condi- 
tions, and persons with significant 
behavioral problems; coverage in 
health benefit plans. 

[Repealed.] 

Agent, adjuster, etc., acting without 
a license or violating insurance 
law. 

Certain insurance activities by lend- 
ers with customers prohibited. 
Temporary contracts of insurance 

permitted. 

Solicitation, negotiation or payment 
of premiums on insurance poli- 
cles. 

Credit card guaranty or collateral 
prohibited. 

Forms to be approved by Commis- 
sioner. . 

Deemer provisions. 

Excess liability policies; uninsured 
and underinsured motorist cover- 
ages. 

Business transacted with insurer- 
controlled brokers. 

Sale of company or major reorgani- 
zation; license to be restricted. 
Business transacted with producer- 
controlled property or casualty in- 

surers. 

Applicability of acts of the General 
Assembly to health benefit plans. 

Coverage for postmastectomy inpa- 
tient care. 

Required coverage for minimum hos- 
pital stay following birth. 

Requirements for maternity cover- 
age. 

Uniform claim forms. 

Notice of claim denied. 

[Repealed.] 

Coverage for bone mass measure- 
ment for diagnosis and evaluation 
of osteoporosis or low bone mass. 

Direct payment to government agen- 
cies. 

Treatment discussions not limited. 


Sec. 


58-3-177. 


58-3-178. 


58-3-179. 
58-3-180. 
58-3-185. 
58-3-190. 
58-3-191. 


58-3-200. 


58-3-215. 
58-3-221. 
58-3-223. 
58-3-225. 


58-3-230. 
58-3-235. 


58-3-240. 


58-3-245. 
58-3-250. 


58-3-255. 
58-3-260. 


58-3-265. 
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Uniform prescription drug identifi- 
cation cards. 

Coverage for prescription contracep- 
tive drugs or devices and for out- 
patient contraceptive services; ex- 
emption for religious employers. 

Coverage for colorectal cancer 
screening. 

Motor vehicle repairs; selection by 
claimant. 

Lien created for payment of past-due 
child support obligations. 

Coverage required for emergency 
care. 

Managed care reporting and disclo- 
sure requirements. 

Miscellaneous insurance and man- 
aged care coverage and network 
provisions. 

Genetic information in health insur- 
ance. 

Access. to nonformulary and_ re- 
stricted access prescription drugs. 

Managed care access to specialist 
care. 

Prompt claim payments 
health benefit plans. 

Uniform provider credentialing. 

Selection of specialist as primary 
care provider. 

Direct access to pediatrician for mi- 
nors. 

Provider directories. 

Payment obligations for covered ser- 
vices. 

Coverage of clinical trials. 

Insurance coverage for newborn 
hearing screening mandated. 

Prohibition on managed care pro- 
vider incentives. 


Article 4. 


under 


NAIC Filing Requirements. 


58-4-1. Scope. 

58-4-5. Filing requirements. 

58-4-10. Immunity. 

58-4-15. Revocation of license. 

58-4-20. [Recodified.] 

58-4-25. Insurance Regulatory Information 


System and similar program test 
data records. 


Article 5. 


Deposits and Bonds by Insurance 


Companies. 


58-5-1. Deposits; use of master trust. 
58-5-5. Amount of deposits required of foreign 


or alien fire and/or marine insur- 
ance companies. 


58-5-10. Amount of deposits required of foreign 


Sec. 
or alien fidelity, surety and casu- 
alty insurance companies. 

Minimum deposit required upon ad- 
mission. 

Type of deposits. 

Replacements upon depreciation of 
securities. 

Power of attorney. 

Securities held by Treasurer; faith of 
State pledged therefor; nontax- 
able. 

Authority to increase deposit. 

[Repealed.] 

Deposits of foreign life insurance com- 
panies. 

Deposits of capital and surplus by 
domestic insurance companies. 

[Repealed.] 

Interest; liquidation of deposits for 
liabilities. 

[Repealed.] 

Lien of policyholders; action to en- 
force. 

Liens of policyholders; subordination. 

Substitution for securities paid. 

Return of deposits. 

[Repealed.] 

Deposits held in trust by Commis- 
sioner or Treasurer. 

Deposits subject to approval and con- 
trol of Commissioner. 

58-5-100. Deposits by alien companies re- 

quired and regulated. 

58-5-105. Deposits by life companies not char- 
tered in United States. 

58-5-110. Registration of bonds deposited in 
name of Treasurer or Commis- 
sioner. 

58-5-115. Notation of registration; release. 

58-5-120. Expenses of registration. 

58-5-125. [Repealed.] 


58-5-15. 


58-5-20. 
58-5-25. 


58-5-30. 
58-5-35. 


58-5-40. 
58-5-45. 
58-5-50. 


58-5-55. 


58-5-60. 
58-5-63. 


58-5-65. 
58-5-70. 


58-5-71. 
58-5-75. 
58-5-80. 
58-5-85. 
58-5-90. 


58-5-95. 


Article 6. 
License Fees and Taxes. 


58-6-1. Commissioner to report taxes and fees 
and pay monthly. 

58-6-5. Schedule of fees and charges. 

58-6-7. Annual license fees for insurance com- 
panies. 

[Repealed.] 

Licenses run from July 1. 

Policyholders to furnish information. 

(Effective until taxable years begin- 
ning on or after January 1, 2003) 
Insurance regulatory charge. 

(Effective for taxable years beginning 
on or after January 1, 2003) Insur- 
ance regulatory charge. 


58-6-10. 
58-6-15. 
58-6-20. 
58-6-25. 


58-6-25. 
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Article 7. 


General Domestic Companies. 


Sec. 


58-7-1. Application of Articles 1 through 64 of 


this Chapter and general laws. 


58-7-5. Extension of existing charters. 


58-7-10. 


58-7-15. 
58-7-16. 
58-7-20. 
58-7-21. 


58-7-25. 
58-7-26. 


58-7-30. 
58-7-31. 


58-7-32. 
58-7-33. 


58-7-35. 
58-7-37. 


58-7-40. 
58-7-45. 


58-7-50. 
58-7-55. 


58-7-60. 
58-7-65. 
58-7-70. 
58-7-75. 


58-7-80. 
58-7-85, 
58-7-95. 


58-7-100. 
58-7-105. 


58-7-110. 
58-7-115. 
58-7-120. 
58-7-125. 
58-7-130. 


58-7-135. 
58-7-140. 


Certificate required before issuing 
policies. 

Kinds of insurance authorized. 

Funding agreements authorized. 

[Repealed.] 

Credit allowed a domestic ceding in- 
surer. 

[Repealed.] 

Asset or reduction from liability for 
reinsurance ceded by a domestic 
insurer to an assuming insurer 
not meeting the requirements of 
G.S. 58-7-21. 


Insolvent ceding insurer. 

Life and health reinsurance agree- 
ments. 

[Repealed.] 

Minimum policyholders’ surplus to as- 
sume property or casualty 
reinsurance. 


Manner of creating such corporations. 
Background of incorporators and pro- 
posed management personnel. 

First meeting; organization; license. 

Bylaws; classification and election of 
directors; amendments. 

Maintenance and removal of records 
and assets. 

Exceptions to requirements of G.S. 
58-7-50. 

Approval as a domestic insurer. 

Conversion to foreign insurer. 

Effects of redomestication. 

Amount of capital and/or surplus re- 
quired; impairment of capital or 
surplus. 

Capital stock fully paid in cash. 

58-7-90. [Repealed.] 

Establishment of separate accounts 
by life insurance companies. 

[Repealed.] 

Authority to increase or reduce cap- 
ital stock. 

Assessment of shares; revocation of 
license. 

Increase of capital stock. 

Reduction of capital stock. 

Dividends not payable when capital 
stock impaired; liability of stock- 
holders for unlawful dividends. 

Dividends and distributions to stock- 
holders. 

[Repealed.] 

Certain officers debarred from com- 
missions. 


Sec. 


58-7-145. 


58-7-150. 
58-7-155. 
58-7-160. 
58-7-162. 
58-7-163. 
58-7-165. 
58-7-167. 
58-7-168. 
58-7-170. 
58-7-172. 
58-7-173. 
58-7-175. 
58-7-177. 
58-7-178. 
58-7-179. 
58-7-180. 
58-7-182. 


58-7-183. 
58-7-185. 


58-7-187. 
58-7-188. 
58-7-190. 
58-7-192. 


58-7-193. 
58-7-195. 


58-7-197. 
58-7-198. 


58-7-200. 
58-7-205. 


Restrictions on purchase and sale of 
equity securities of domestic com- 
panies. 

Consolidation. 

Application fee. 

Investments unlawfully acquired. 

Allowable or admitted assets. 

Assets not allowed. 

Eligible investments. 

General qualifications. 

Authorization of investment. 

Diversification. 

Cash and deposits. 

Permitted insurer investments. 

Policy loans. 

[Repealed.] 

Foreign or territorial investments. 

Mortgage loans. 

Chattel mortgages. 

Special investments by title insur- 
ers. 

Special consent investments. 

Prohibited investments and invest- 
ment underwriting. 

Real estate, in general. 

Time limit for disposal of ineligible 
property and securities; effect of 
failure to dispose. 

[Repealed.] 

Valuation of securities and invest- 
ments. 

Valuation of property. 

Valuation of purchase money mort- 
gages. 

Replacing certain assets; reporting 
certain liabilities. 

Assets of foreign or alien insurers. 

Investment transactions. 

Derivative transactions. 


Article 8. 


Mutual Insurance Companies. 


58-8-1. Mutual 


insurance companies orga- 
nized; requisites for doing busi- 
ness. 


58-8-5. Manner of amending charter. 


58-8-10. 


58-8-15. 
58-8-20. 


58-8-25. 
58-8-30. 
58-8-35. 
58-8-40. 


58-8-45. 
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Policyholders are members of mutual 
companies. 

Directors in mutual companies. 

Mutual companies with a guaranty 
capital. 

Dividends to policyholders. 

Contingent liability of policyholders. 

Contingent liability printed on policy. 

Nonassessable policies; foreign or 
alien companies. 

Waiver of forfeiture in policies as- 
signed or pledged; notice of as- 
signment; payment of assessment 
or premium by assignee or mort- 
gagee. 


CH. 58. INSURANCE 


Sec. 

58-8-50. Guaranty against assessments pro- 
hibited. 

58-8-55. Manner of making assessments; 
rights and liabilities of policyhold- 
ers. 

58-8-60. Independent charters for members of 
the Farmers Mutual Fire Insur- 
ance Association of North Caro- 
lina. 


Article 9. 


Reinsurance Intermediaries. 


58-9-1. [Repealed.] 

58-9-2. Reinsurance intermediaries. 
58-9-5. [Repealed.] 

58-9-6. Licensing. 

58-9-10. [Repealed.] 

. Broker and insurer transactions. 
. [Repealed.] 

. Manager and reinsurer transactions. 
. [Repealed.] 

. Miscellaneous provisions. 

. [Repealed.] 

. Sanctions. 

. [Repealed.] 


Article 10. 


Miscellaneous Insurer Financial 
Provisions. 


Part 1. Conversion of Stock and Mutual 
Insurers. 


58-10-1. Stock to mutual insurer conversion. 

58-10-5. Stock acquired to be turned over to 
voting trust until all stock ac- 
quired; dividends repaid to corpo- 
ration for beneficiaries. 

58-10-10. Mutual to stock insurer conversion. 

58-10-12. Conversion plan requirements. 


Part 2. Assumption Reinsurance. 


58-10-20. 
58-10-25. 
58-10-30. 
58-10-35. 
58-10-40. 
58-10-45. 


Scope. 

Definitions. 

Notice requirements. 
Policyholder rights. 

Effect of consent. 
Commissioner’s discretion. 


Part 3. Disclosure of Material Transactions. 


58-10-55. 
58-10-60. 


58-10-65. 


Report. 

Acquisitions and dispositions of as- 
sets. 

Nonrenewals, cancellations, or revi- 
sions of ceded reinsurance agree- 
ments. 


Part 4. Protected Cell Companies. 


58-10-75. 
58-10-80. 


Purpose and legislative intent. 
Definitions. 


Sec. 


58-10-85. 
58-10-90. 
58-10-95. 


Establishment of protected cells. 

Use and operation of protected cells. 

Reach of creditors and other claim- 
ants. 


58-10-100. Conservation, rehabilitation, or liq- 


uidation of protected cell compa- 
nies. 


58-10-105. No transaction of an insurance 


business. 


58-10-110. Authority to adopt rules. 


Part 5. Mortgage Guaranty Insurance. 


58-10-120. Definitions. 

58-10-125. Minimum policyholders position. 
58-10-1380. Unearned premium reserve. 
58-10-135. Contingency reserve. 


Article 11. 


Assessment Companies. 


58-11-1. Copies of charter and bylaws filed. 
58-11-5. Contracts must accord with charter 


58-11-10 


58-11-15. 
58-11-20. 


58-11-25. 


58-11-30. 
58-11-35. 


and bylaws. 

“Assessment plan” printed on appli- 
cation and policy. 

Revocation for noncompliance. 

Deposits and advance assessments 
required. 

Deposits by foreign assessment com- 
panies or orders. 

Revocation of license. 

Mutual life insurance companies; as- 
sessments prohibited. 


Article 12. 


Risk-Based Capital Requirements. 


58-12-1. 
58-12-2. 
58-12-4. 


58-12-5. 
58-12-6. 


58-12-10. 
58-12-11. 
58-12-15. 
58-12-16. 
58-12-20. 
58-12-21. 
58-12-25. 
58-12-30. 
58-12-35. 


58-12-40. 
58-12-45. 
58-12-50. 
58-12-55. 
58-12-60. 


58-12-65. 
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[Repealed.] 
Definitions. 
Finding; endorsement of additional 
capital. 
[Repealed.] 
Risk-based capital reports. 
[Repealed.] 
Company action level event. 
[Repealed.] 
Regulatory action level event. 
[Repealed.] 
Authorized control level event. 
Mandatory control level event. 
Hearings. 
Confidentiality and prohibition on 
announcements. 
Supplemental provisions; rules; ex- 
emptions. 
Foreign insurers. 
Notices. 
Phase-in provision. 
Property or casualty phase-in provi- 
sion. 
Health organization phase-in provi- 
sion. 
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Sec. 
58-12-70. HMO net worth requirements. 


Article 13. 
Asset Protection Act. 


58-138-1. Title. 

58-13-5. Purposes. 

58-13-10. Scope. 

58-13-15. Definitions. 

58-13-20. Exception. 

58-13-25. Prohibition of hypothecation. 


Article 14. 


Unauthorized Insurance by Domestic 
Companies. 


58-14-1. Purpose of Article. 

58-14-5. Domestic insurers prohibited from 
transacting business in foreign 
states without authorization; ex- 
ceptions. 

58-14-10. Domestic insurers; advertising; ex- 
ceptions. 

58-14-15. Penalties provided for unauthorized 
acts. 


Article 15. 


Reciprocal Insurance. 


Part 1. General Provisions. 


Sec. : 

58-15-125. Modification of subscriber’s. agree- 
ment and power of attorney. 

58-15-130. Advance of funds. 

58-15-135. Assessments. 

58-15-140. Duration of liability for assess- 
ment. Bac 

58-15-145. Distribution of assets after liquida- 
tion. 

58-15-150. Financial impairment; assessment; 


liquidation. 


Article 16. 


Foreign or Alien Insurance Companies. 


58-16-1. Admitted to do business. 
58-16-5. Conditions of licensure. 
58-16-6. Conditions of continued licensure. 


58-15-1. Scope. 
58-15-5. Definitions. 


58-15-10. 
58-15-15. 
58-15-20. 
58-15-25. 
58-15-30. 


58-15-35. 


58-15-40. 


58-15-45. 
58-15-50. 
58-15-55. 
58-15-60. 
58-15-65. 
58-15-70. 
58-15-75. 
58-15-80. 
58-15-85. 
58-15-90. 
58-15-95. 


Kinds of insurance. 

Risk limitations. 

Eligible contracting persons. 

Business name. 

License, surplus, and deposit re- 
quirements. 

Continuation of business under prior 
requirements. 

Certification of foreign and alien re- 
ciprocals. 

Attorney’s domicile. 

Contracts and property. 

Agent’s license. 

Subscribers’ contingent liability. 

Nonassessable policies. 

Distribution to subscribers. 

Reserves. 

[Reserved.] 

Service of process. 

Legal proceedings. 

Liability on judgments. 


Part 2. Domestic Reciprocals. 


58-15-100. 
58-15-105. 
58-15-110. 
58-15-115. 
58-15-120. 


Declaration for license. 

Attorney’s bond. 

Deposit in lieu of bond. 

Advisory committee. 

Subscriber’s agreement and power 
of attorney. 


58-16-10. Limitation as to kinds of insurance. 

58-16-15. Foreign companies; requirements for 
admission. 

58-16-20. Company owned or controlled by for- 
eign government prohibited from 
doing business. 

58-16-25. Retaliatory laws. Prt 

58-16-30. Service of legal process upon Com- 
missioner. 

58-16-35. Unauthorized Insurers Process Act. 

58-16-40. Alternative service of process on in- 
surers. 

58-16-45. Commissioner to notify company of 
service or acceptance of service of 
process. 

58-16-50. Action to enforce compliance with 
this Chapter. 

58-16-55. Amendments to documents. 


Article 17. 


“Lloyds” Insurance Associations. 


58-17-1. “Lloyds” insurance associations may 
transact business of insurance 
other than life, on certain condi- 
tions. 


Article 18. 
Promoting and Holding Companies. 
58-18-1 through 58-18-25. [Repealed.] 
Article 19. 


Insurance Holding Company System 
Regulatory Act. 


58-19-1. Findings; purpose; legislative intent. 

58-19-2. Compliance with federal law. 

58-19-5. Definitions. 

58-19-10. Subsidiaries of insurers. 

58-19-15. Acquisition of control of or merger 
with domestic insurer. 

58-19-17. Foreign or alien insurer’s report of 
change of control. 

58-19-20. [Repealed.] 
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Sec. 


58-19-25. 
58-19-30. 


58-19-35. 
58-19-40. 
58-19-45. 


58-19-50. 
58-19-55. 
58-19-60. 
58-19-65. 


58-19-70. 
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Registration of insurers. 

Standards and management of an 
insurer within a holding company 
system. 

Examination. 

Confidential treatment. 

Injunctions; prohibitions against the 
voting of securities; sequestration 
of voting securities. 

Sanctions. 

Receivership. 

Recovery. 

Revocation, Suspension, or 
nonrenewal of insurer’s license. 
Judicial review; mandatory injunc- 

tion or writ of mandamus. 


Article 20. 


Hull Insurance, and Protection and 


Indemnity Clubs. 


58-20-1. Short title. 
58-20-5. Definitions. 


58-20-10. 


58-20-15. 


58-20-20. 


58-20-25. 


58-20-30. 


58-20-35. 
58-20-40. 


Commercial Fishermen Hull Insur- 
ance, and Protection and Indem- 
nity Clubs authorized. 

Board of trustees. 

Mutual agreement for indemnifica- 
tion. 

Termination of Club membership; 
notice. 

Financial monitoring and evaluation 
of clubs. 

Insolvency or impairment of Club. 

Immunity of administrators and 
boards of trustees. 


Article 21. 
Surplus Lines Act. 


58-21-1. Short title. 
58-21-2. Relationship to other insurance laws. 
58-21-5. Purposes; necessity for regulation. 


58-21-10. 
58-21-15. 


58-21-20. 


58-21-25. 
58-21-30. 


58-21-35. 
58-21-40. 
58-21-45. 
58-21-50. 
58-21-55. 
58-21-60. 


58-21-65. 


Definitions. 

Placement of surplus lines insur- 
ance. 

Eligible surplus lines insurers re- 
quired. 

Other nonadmitted insurers. 

Withdrawal of eligibility from a sur- 
plus lines insurer. 

Duty to file reports and retain affi- 
davits. 

Surplus lines regulatory support or- 
ganization. 

Evidence of the insurance; changes; 
penalty. 

Duty to notify insured. 

Valid surplus lines insurance. 

Effect of payment to surplus lines 
licensee. 

Licensing of surplus lines licensee. 


Sec. 


58-21-70. 


58-21-75. 
58-21-80. 


58-21-85. 
58-21-90. 
58-21-95. 


Surplus lines licensees may accept 
business from other agents or bro- 
kers; countersignatures required; 
remittance of premium tax. 

Records of surplus lines licensee. 

Quarterly reports; summary of ex- 
ported business. 

Surplus lines tax. 

Collection of tax. 

Suspension, revocation or 
nonrenewal of surplus lines lic- 
ensee’s license. 


58-21-100. Actions against surplus lines in- 


surer; service of process. 


58-21-105. Penalties. 


Article 22. 


Liability Risk Retention. 


58-22-1. Purpose. 
58-22-5. [Reserved.] 


58-22-10. 
58-22-15. 


58-22-20. 
58-22-25. 
58-22-30. 
58-22-35. 
58-22-40. 
58-22-45. 
58-22-50. 
58-22-55. 
58-22-60. 
58-22-65. 


58-22-70. 


Definitions. 

Risk retention groups chartered in 
this State. 

Risk retention groups not chartered 
in this State. 

Compulsory association. 

Countersignature not required. 

Purchasing groups; exemption from 
certain laws relating to the group 
purchase of insurance. 

Notice and registration require- 
ments of purchasing groups. 

Restriction on insurance purchased 
by purchasing groups. 

Administrative and procedural au- 
thority regarding risk retention 
groups and purchasing groups. 

Penalties. 

Duty of agents or brokers to obtain 
license. 

Binding effect of orders issued in 
U.S. District Court. 

Registration and renewal fees. 


Article 23. 


Local Government Risk Pools. 


58-23-1. Short title; definition. 
58-23-5. Local government pooling of property, 


58-23-10. 
58-23-15. 
58-23-20. 
58-23-25. 
58-23-26. 


58-23-30. 
58-23-35. 
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liability and workers’ compensa- 
tion coverages. 

Board of trustees. 

Contract. 

Termination. 

[Repealed.] 

Financial monitoring and evaluation 
of pools. 

Insolvency or impairment of pool. 

Immunity of administrators and 
boards of trustees. 


Sec. 
58-23-40. 


58-23-45. 
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Pools not covered by guaranty asso- 
ciations. 

Relationship to 
laws. 


other insurance 


Article 24. 


Fraternal Benefit Societies. 


58-24-1. Fraternal benefit societies. 
58-24-5. Lodge system. 


58-24-10. 
58-24-15. 
58-24-20. 
58-24-25, 
58-24-30. 


58-24-35. 
58-24-40. 
58-24-45. 
58-24-50. 
58-24-55. 
58-24-60. 
58-24-65. 
58-24-70. 


58-24-75. 
58-24-80. 
58-24-85. 
58-24-90. 
58-24-95. 


58-24-100. 
58-24-105. 
58-24-110. 
58-24-115. 
58-24-120. 
58-24-125, 
58-24-130. 
58-24-135. 


58-24-140. 


58-24-145. 


58-24-150. 


58-24-155. 
58-24-160. 
58-24-165. 


58-24-170. 
58-24-175. 
58-24-180. 
58-24-185. 
58-24-190. 


Representative form of government. 

Terms used. 

Purposes and powers. 

Qualifications for membership. 

Location of office, meetings, commu- 
nications to members, grievance 
procedures. 

No personal liability. 

Waiver. 

Organization. 

Amendments to laws. 

Institutions. 

Reinsurance. 

Consolidations and mergers. 

Conversion of fraternal benefit soci- 
ety into mutual life insurance 
company. 

Benefits. 

Beneficiaries. 

Benefits not attachable. 

The benefit contract. 

Nonforfeiture benefits, cash surren- 
der values, certificate loans and 
other options. 

Investments. 

Funds. 

Exemptions. 

Taxation. 

Valuation. 

Reports. 

Annual license. 

Examination of societies; no ad- 
verse publications. 

Foreign or alien society — Admis- 
sion. 

Injunction — Liquidation — Re- 
ceivership of domestic society. 

Suspension, revocation or refusal of 
license of foreign or alien society. 

Injunction. 

Licensing of agents. 

Unfair methods of competition and 
unfair and deceptive acts and 
practices. 

Service of process. 

Review. 

Penalties. 

Exemption of certain societies. 

Severability. 


Sec. 


“Article 25. 


Fraternal Orders. 


58-25-1. General insurance law not applicable. 
58-25-5. Fraternal orders defined. 


58-25-10. 


58-25-15. 


58-25-20. 
58-25-25. 
58-25-30. 
58-25-35. 
58-25-40. 
58-25-45. 


58-25-50. 
58-25-55. 


58-25-60. 
58-25-65. 


58-25-70. 


Funds derived from assessments and 
dues. 

Appointment of member as receiver 
or collector; appointee as agent for 
order or society; rights of mem- 
bers. 

Meetings of governing body; princi- 
pal office. 

Conditions precedent to doing busi- 
ness. 

Certain lodge systems exempt. 

Insurance on children. 

Medical examination; 
and contributions. 

Reserve fund; exchange of certifi- 
cates. 

Separation of funds. 

Payments to expense or general 
fund. 

Continuation of certificates. 

Appointment of trustees to hold 
property. 

Unauthorized wearing of badges, 
etc. 


Article 26. 


certificates 


Real Estate Title Insurance Companies. 


58-26-1. Purpose of organization; formation; 


insuring closing services; pre- 
mium rates; combined premiums 
for lenders’ coverages. 


58-26-5. Certificate of authority to do business. 


58-26-10. 
58-26-15. 
58-26-20. 
58-26-25. 


58-26-30. 


58-26-35. 


58-26-40. 


Financial statements and licenses 
required. 

Limitation of risk. 

Unearned premium reserve. 

Amount of unearned premium re- 
serve. 

Unearned premium reserve on poli- 
cies issued by foreign or alien title 
insurance companies. 

Maintenance of the unearned pre- 
mium reserve. 

Use of the unearned premium re- 
serve on liquidation, dissolution 
or insolvency. 


Article 27, 


Title Insurance Companies and 
Land Mortgage Companies 


Issuing Collateral Loan 
Certificates. 


58-27-1. Issuance of collateral loan certificates; 


security. 


58-27-5, Prohibition against payment or re- 
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Sec. 
ceipt of title insurance kickbacks, 
rebates, commissions and other 
payments. 

58-27-10. Licenses. 

58-27-15. Annual statements furnished. 


Article 28. 
Unauthorized Insurers. 


58-28-1. Purpose of Article. 
58-28-5. Transacting business without certifi- 
cate of authority prohibited; ex- 


ceptions. 
58-28-10. Acts or transactions deemed to con- 
stitute transacting insurance 


business in this State. 

Validity of acts or contracts of unau- 
thorized company shall not impair 
obligation of contract as to the 
company; maintenance of suits; 
right to defend. 

Cease and desist orders. 

Judicial review of cease and desist 
orders. 

Penalty. 

Provisions of Article additional to 
existing law; application. 

Service of process on Secretary of 
State as agent for unauthorized 
company. 

58-28-45. Uniform Unauthorized Insurers Act. 


Article 29. 


Unauthorized Insurers False Advertising 
Process Act. 


58-28-15. 


58-28-20. 
58-28-25. 


58-28-30. 
58-28-35. 


58-28-40. 


58-29-1. Purpose; construction. 
58-29-5. Definitions. 
58-29-10. Unlawful advertising; notice to un- 


authorized insurer and 
domiciliary insurance supervisory 
official. 


58-29-15. Action by Commissioner under Un- 
fair Trade Practice Act. 

58-29-20. Acts appointing Commissioner as at- 
torney for service of statement of 
charges, notices and process; man- 
ner of service; limitation on entry 
of order or judgment. 

58-29-25. Short title. 


Article 30. 


Insurers Supervision, Rehabilitation, 
and Liquidation. 


58-30-1. Construction and purpose. 

58-30-5. Persons covered. 

58-30-10. Definitions. 

58-30-12. Duty to report insurer impairment; 
violations; penalties. 

58-30-15. Jurisdiction and venue. 

58-30-20. Injunctions and orders. 


Sec. 
58-30-22. 
58-30-25. 


58-30-30. 
58-30-35. 


58-30-40. 
58-30-45. 
58-30-50. 
58-30-55. 
58-30-60. 
58-30-62. 
58-30-65. 
58-30-70. 
58-30-71. 
58-30-75. 
58-30-80. 
58-30-85. 


58-30-90. 
58-30-95 


58-30-100. 
58-30-105. 
58-30-110. 
58-30-115. 
58-30-120. 
58-30-125. 
58-30-127. 
58-30-130. 
58-30-135. 
58-30-140. 


58-30-145. 
58-30-150. 
58-30-155. 


58-30-160. 
58-30-165. 
58-30-170. 
58-30-175. 
58-30-180. 


58-30-185. 
58-30-190. 
58-30-195. 
58-30-200. 


58-30-205. 
58-30-210. 
58-30-215. 
58-30-220. 
58-30-225. 


58-30-230. 
58-30-235. 
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Powers of Commissioner and _ re- 
ceiver to examine or audit books 
or records. 

Cooperation of officers, owners and 
employees. 

Bonds. 

Executory contracts and unexpired 
leases. 

Turnover of property by a custodian. 

Utility service. 

Continuation of delinquency pro- 
ceedings. 

Condition on release from delin- 
quency proceedings. 

Commissioner’s summary orders 
and supervision proceedings. 

Administrative supervision of insur- 
ers. 

Court’s seizure order. 

Confidentiality of hearings. 

Immunity and indemnification of the 
receiver and employees. 

Grounds for rehabilitation. 

Rehabilitation orders. 

Powers and _ duties 
rehabilitator. 

Actions by and against rehabilitator. 

Termination of rehabilitation. 

Grounds for liquidation. 

Liquidation orders. 

Continuance of coverage. 

Dissolution of insurer. 

Powers of liquidator. 

Notice to creditors and others. 

Duties of agents. 

Actions by and against liquidator. 

Collection and list of assets. 

Fraudulent transfers prior to peti- 
tion. 

Fraudulent transfer after petition. 

Voidable preferences and liens. 

Claims of holders of void or void- 
able rights. 

Setoffs. 

Assessments. 

Reinsurer’s liability. 

Recovery of premiums owed. 

Domiciliary liquidator’s proposal to 
distribute assets. 

Filing of claims. 

Proof of claim. 

Special claims. 

Special provisions for third party 
claims. 

Disputed claims. 

Claims of surety. 

Secured creditor’s claims. 

Priority of distribution. 

Liquidator’s recommendations to 
the Court. 

Distribution of assets. 

Unclaimed and withheld funds. 


of the 


Sec. 


58-30-240. 
58-30-245. 
58-30-250. 
58-30-255. 


58-30-260. 


58-30-265. 
58-30-270. 
58-30-275. 
58-30-280. 
58-30-285. 
58-30-290. 
58-30-295. 


58-30-300. 
58-30-305. 


58-30-310. 
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Termination of proceedings. 

Reopening liquidation. 

Disposition of records during and 
after termination of liquidation. 
External audit of the receiver’s 

books. 

Conservation of property of foreign 
or alien insurers found in this 
State. 

Liquidation of property of foreign or 
alien insurers found in this State. 

Domiciliary liquidators in other 
states. 

Ancillary formal proceedings. 

Ancillary summary proceedings. 

Claims of nonresidents against in- 
surers domiciled in this State. 

Claims of residents against insur- 
ers domiciled in reciprocal states. 

Attachment, garnishment and levy 
of execution. 

Interstate priorities. 

Subordination of claims for nonco- 
operation. 

Exemption from filing fees. 


Article 31. 


Insuring State Property, Officials and 


Employees. 


58-31-1. State Property Fire Insurance Fund 


created. 


58-31-5. Appropriations; fund to pay adminis- 


58-31-10. 


58-31-12. 
58-31-13. 


58-31-15. 
58-31-20. 


58-31-25. 


58-31-30. 


58-31-35. 


58-31-40. 


58-31-45. 
58-31-50. 


58-31-52. 
58-31-55. 


58-31-60. 


trative expenses. 

Payment of losses on basis of actual 
cost of restoration or replacement; 
rules; insurance and reinsurance; 
sprinkler leakage insurance. 

Policy forms. 

Hazardous conditions 
owned buildings. 

Extended coverage insurance. 

Use and occupancy and business in- 
terruption insurance. 

Professional liability insurance for 
officials and employees of the 
State. 

[Expired.] 

Information furnished Commis- 
sioner by officers in charge. 

Commissioner to inspect State prop- 
erty; plans submitted. 

Report required of Commissioner. 

Liability insurance required for 
state-owned vehicles. 

State motor vehicle safety program. 

Insurance and official fidelity bonds 
for State agencies to be placed by 
Department; exception; costs of 
placement. 

Competitive selection of payroll de- 


in .State- 


Sec. 


58-31-65. 


duction insurance products paid 
for by State employees. 

Owner-controlled or wrap-up insur- 
ance authorized. 


Article 32. 


Public Officers and Employees 


Liability Insurance 
Commission. 


58-32-1. Commission created; membership. 
58-32-5. Meetings of Commission; compensa- 


58-32-10. 
58-32-15. 


58-32-20. 


58-32-25. 
58-32-30. 


tion. 

Powers and duties of Commission. 

Professional liability insurance for 
State officials. 

Commission to act as liaison; meet- 
ings of Commission. 

Contract conditions. 

Payment a public purpose. 


Article 33. 


Licensing of Agents, Brokers, Limited 
Representatives, and Adjusters. 


58-33-1. (Effective until July 1, 2002) Scope. 
58-33-1. (Effective July 1, 2002) Scope. 
58-33-5. (Effective July 1, 2002) License re- 


58-33-10. 


58-33-10. 
58-33-15. 


58-33-17. 


58-33-20. 
58-33-25. 


58-33-26. 


58-33-30. 
58-33-31. 


58-33-32. 


58-33-32. 
58-33-35. 


58-33-40. 
58-33-45. 


58-33-46. 


58-33-50. 


58-33-55. 
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quired. 

(Effective until July 1, 2002) Defini- 
tions. 

(Effective July 1, 2002) Definitions. 

Restricted license for overseas mili- 
tary agents. 

Limited license for rental car compa- 
nies. 

Representation. 

(Repealed effective July 1, 2002) 
General license requirements. 

(Effective July 1, 2002) General li- 
cense requirements. 

License requirements. 

(Effective July 1, 2002) Application 
for license. 

(Effective until July 1, 2002) Inter- 
state reciprocity in producer li- 
censing. 

(Effective July 1, 2002) Interstate 
reciprocity in producer licensing. 

Exemption from examination. 

Appointment of agents. 

(Repealed effective July 1, 2002) 
Suspension, revocation, or 
nonrenewal of licenses. 

(Effective July 1, 2002) Suspension, 
probation, revocation, or 
nonrenewal of licenses. 

Notices; loss of residency; duplicate 
licenses. 

(Repealed effective July 1, 2002) 
Cancellation reports. 


Sec. 
58-33-56. 


58-33-60. 
58-33-65. 


58-33-66. 
58-33-70. 


58-33-75. 


58-33-75. 


58-33-76. 


58-33-80. 
58-33-82. 


58-33-83. 
58-33-85. 


58-33-90. 


58-33-95. 


58-33-10. 
58-33-105. 
58-33-110. 
58-33-115. 
58-33-120. 
58-33-125. 
98-33-130. 


58-33-132. 
58-33-135. 
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(Effective July 1, 2002) Notification 
to Commissioner of termination. 

Countersignature and related laws. 

(Repealed effective July 1, 2002) 
Temporary licensing. 

(Effective July 1, 2002) Temporary 
licensing. 

Special provisions for adjusters and 
motor vehicle damage appraisers. 

(Effective until July 1, 2002) Twist- 
ing with respect to insurance pol- 
icles; penalties. 

(Effective July 1, 2002) Twisting 
with respect to insurance policies; 
penalties. 

Referral of business to repair source; 
prohibitions. 

Discrimination forbidden. 

(Effective July 1, 2002) Commis- 
sions. 

(Effective July 1, 2002) Assumed 
names, 

Rebates and charges in excess of 
premium prohibited; exceptions. 
Rebate of premiums on credit life 
and credit accident and health in- 
surance; retention of funds by 

agent. 

Agents personally liable; represent- 
ing unlicensed company prohib- 
ited; penalty. 

Payment of premium to agent valid; 
obtaining by fraud a crime. 

False statements in applications for 
insurance. 

Agents signing certain blank poli- 
cies. 

Adjuster acting for unauthorized 
company. 

Agent, adjuster, etc., acting without 
a license or violating insurance 
law. 

Fees. 

Continuing education program for 
licensees. 

Qualifications of instructors. 


Continuing education advisory 
committee. 
Article 34. 


Agency and Management Contracts. 


58-34-1. [Repealed.] 
58-34-2. Managing general agents. 
58-34-5. Retrospective compensation agree- 


58-34-10. 
58-34-15. 
58-34-20. 


ments. 
Management contracts. 
Grounds for disapproval. 
[Repealed.| 


Article 35. 


Insurance Premium Financing. 


Sec. 


58-35-1. Definitions. 
58-35-5. License required; fees. 


58-35-10. 
58-35-15. 


58-35-20. 


58-35-25. 


58-35-30. 


58-35-35. 


58-35-40. 


58-35-45. 


58-35-50. 


58-35-55. 


58-35-60. 


58-35-65. 


58-35-70. 


58-35-75. 


58-35-80. 


58-35-85. 


58-35-90. 
58-35-95. 


Exceptions to license requirements. 

Issuance or refusal of license; bond; 
duration of license; renewal; one 
office per license; display of li- 
cense; notice of change of location. 

Grounds for refusal, suspension or 
revocation of licenses; surrender 
of licenses; reinstatement. 

Investigations; hearings. 

Licensee’s books and records; re- 
ports; refusing to exhibit records; 
making false statements. 


Excessive insurance premium fi- 
nance charges; penalty. 
Rebates and inducements prohib- 


ited; assignment of insurance pre- 
mium finance agreements. 

Filing and approval of forms and 
service charges. 

Form, contents and execution of in- 
surance premium finance agree- 
ments. 

Limitations on service charges; com- 
putation; minimum charges. 

Prohibited provisions in insurance 
premium finance agreements. 

Delivery of copy of insurance pre- 
mium finance agreement to in- 
sured. 

Payments by insured without notice 
of assignment of agreement. 

Statement of account; release on 
payment in full. 

Credit upon anticipation of pay- 
ments. 

Procedure for cancellation of insur- 
ance contract upon default; return 
of unearned premiums; collection 
of cash surrender value. 

Violations; penalties. 

Disposition of fees. 


58-35-100. Fees are nonrefundable. 


Article 36. 


North Carolina Rate Bureau. 


58-36-1. North Carolina Rate Bureau created. 
58-36-2. Private passenger motor vehicles; 


number of nonfleet policies. 


58-36-3. Limitation of scope; motorcycle en- 


dorsements allowed; Department 
of Insurance report. 


58-36-5. Membership as a prerequisite for 
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writing insurance; governing com- 
mittee; rules and regulations; ex- 
penses. 


Sec. 
58-36-10. 


58-36-15. 


58-36-16. 
58-36-20. 
58-36-25. 
58-36-30. 
58-36-35. 
58-36-40. 
58-36-45. 
58-36-50. 


58-36-55. 
58-36-60. 


58-36-65. 


58-36-70. 


58-36-75. 


58-36-80. 


58-36-85. 
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Method of rate making; factors con- 
sidered. 

Filing loss costs, rates, plans with 
Commissioner; public inspection 
of filings. 

Bureau to share information with 
Department of Labor. 

Disapproval; hearing, order; adjust- 
ment of premium, review of filing. 

Appeal of Commissioner’s order. 

Deviations. 

Appeal to Commissioner from deci- 
sion of Bureau. 

Existing rates, rating systems, terri- 
tories, classifications and policy 
forms. 

Notice of coverage or rate change. 

Limitation. 

Policy forms. 

Payment of dividends not prohibited 
or regulated; plan for payment 
into rating system. 

Classifications and Safe Driver In- 
centive Plan for nonfleet private 
passenger motor vehicle insur- 
ance. 

Rate filings and hearings for motor 
vehicle insurance. 

At-fault accidents and certain mov- 
ing traffic violations under the 
Safe Driver Incentive Plan. 

Coverage for damage to rental vehi- 
cles authorized. 

Termination of a nonfleet private 
passenger motor vehicle insur- 
ance policy. 


58-36-100. Prospective loss costs filings and 


final rate filings for workers’ com- 
pensation and employers’ liability 
insurance. 


58-36-105. Certain workers’ compensation in- 


58-36-110. Notice of nonrenewal, 


surance policy cancellations pro- 
hibited. 

premium 
rate increase, or change in work- 
ers’ compensation insurance cov- 
erage required. 


Article 37. 


North Carolina Motor Vehicle 


Reinsurance Facility. 


58-37-1. Definitions. 


58-37-5. North Carolina 


58-37-10. 


58-37-15. 
58-37-20. 
58-37-25. 
58-37-30. 


Motor Vehicle 
Reinsurance Facility; creation; 
membership. 
Obligations after termination of 
membership. 
Insolvency. 
Merger, consolidation or cession. 


General obligations of insurers. 
General obligations of agents. 


Sec. 
58-37-35. 


58-37-40. 


58-37-45. 


58-37-50. 
58-37-55. 


58-37-60. 


58-37-65. 


58-37-70, 


The Facility; functions; administra- 
tion. 

Plan of operation. 

Procedure for cession provided in 
plan of operation. 

Termination of insurance. 

Exemption from requirements of this 
Article of companies and their 
agents. 

Physical damage insurance avail- 
ability. 

Hearings; review. 

58-37-75. [Repealed.] 


Article 38. 


Readable Insurance Policies. 


58-38-1. Title. 
58-38-5. Purpose. 


58-38-10. 
58-38-15. 
58-38-20. 
58-38-25. 
58-38-30. 
58-38-35. 


58-38-40. 


Scope of application. 

Definitions. 

Format requirements. 

Flesch scale analysis readability 
score; procedures. 

Filing requirements; duties of the 
Commissioner. 

Application to policies; dates; duties 
of the Commissioner. 

Construction. 


Article 39. 


Insurance Information and Privacy 


Protection Act. 


58-39-1. Short title. 
58-39-5. Purpose. 


58-39-10. 
58-39-15. 
58-39-20. 
58-39-25. 
58-39-26. 
58-39-27. 
58-39-28. 


58-39-30. 
58-39-35. 


58-39-40. 
58-39-45. 


58-39-50. 
58-39-55. 
58-39-60. 
58-39-65, 


58-39-70. 
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Scope. 

Definitions. 

Pretext interviews. 

Notice of insurance 
practices. 

Federal privacy disclosure notice re- 
quirements. 

Privacy notice and disclosure re- 
quirement exceptions. 

Exception for title and mortgage 
guaranty insurance. 

Marketing and research surveys. 

Content of disclosure authorization 
forms. 

Investigative consumer reports. 

Access to recorded personal informa- 
tion. 

Correction, amendment, or deletion 
of recorded personal information. 

Reasons for adverse underwriting 
decisions. 

Information concerning previous ad- 
verse underwriting decisions. 

Previous adverse underwriting deci- 
sions. 

Powers of the Commissioner. 


information 


Sec. 
58-39-75. 


58-39-76. 


58-39-80. 
58-39-85. 


58-39-90. 
58-39-95. 
58-39-100 
58-39-105 
58-39-110 
58-39-115 


58-39-120 
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Disclosure limitations and _ condi- 
tions. 

Limits on sharing account number 
information for marketing pur- 
poses. 

Hearings and procedures. 

Service of process; insurance-sup- 
port organizations. 

Cease and desist orders. 

Penalties. 

. Appeal of right. 

. Individual remedies. 

. Immunity. 

. Obtaining information under false 
pretenses. 

. Rights. 


Article 40. 


Regulation of Insurance Rates. 


58-40-1. Purposes. 
58-40-5. Definitions. 


58-40-10. 
58-40-15. 
58-40-20. 
58-40-25. 
58-40-30. 
58-40-35. 
58-40-40. 


58-40-45. 
58-40-50. 
58-40-55. 
58-40-60. 


58-40-65. 
58-40-70. 


58-40-75. 
58-40-80. 


58-40-85. 


58-40-90. 


58-40-95. 


58-40-100. 


58-40-105. 
58-40-110. 
58-40-115. 


58-40-120. 


Other definitions. 

Scope of application. 

Rate standards. 

Rating methods. 

Filing of rates and supporting data. 

Filing open to inspection. 

Delegation of rate making and rate 
filing obligation. 

Disapproval of rates; interim use of 
rates. 

Rating organizations. 

Advisory organizations. 

Joint underwriting and 
reinsurance organizations. 

Insurers authorized to act in concert. 

Insurers authorized to act in concert; 
admitted insurers with common 
ownership or management; mat- 
ters relating to co-surety bonds. 

Agreements to adhere. 

Exchange of information or experi- 
ence data; consultation with rat- 
ing organizations and insurers. 

Recording and reporting of experi- 
ence. 

Examination of rating, joint under- 
writing, and joint reinsurance or- 
ganizations. 

Apportionment agreements among 
insurers. 

Request for review of rate, rating 
plan, rating system or underwrit- 
ing rule. 

Hearing and judicial review. 

Suspension of license. 

Existing rates, rating systems, ter- 
ritories, classifications and policy 
forms. 

Payment of dividends not prohib- 


joint 


Sec. 

58-40-125 
58-40-130 
58-40-135 


58-40-140 


ited or regulated; plan for pay- 
ment into rating system. 

. Limitation. 

. Financial disclosure; rate modifica- 
tions; reporting requirements. 

. Good faith immunity for operation 
of market assistance programs. 

. Extended reporting. 


Article 41. 


Insurance Regulatory Reform Act. 


58-41-1. Short title. 
58-41-5. Legislative findings and intent. 


58-41-10. 
58-41-15. 


58-41-20. 


58-41-25. 


58-41-30. 
58-41-35. 
58-41-40. 


58-41-45. 


58-41-50. 


58-41-55. 


Scope. 

Certain policy cancellations prohib- 
ited. 

Notice of nonrenewal, premium rate 
increase, or change in coverage 
required. 


Notice of renewal of policies with 
premium rate or _ coverage 
changes. 

Loss of reinsurance. 

[Repealed.] 


No liability for statements or com- 
munications made in good faith; 
prior notice to agents or brokers. 

Termination of writing kind of insur- 
ance. 

Policy form and rate filings; punitive 
damages; data required to support 
filings. 

Penalties; restitution. 


Article 42. 


Mandatory or Voluntary Risk Sharing 


Plans. 


58-42-1. Establishment of plans. 
58-42-5. Purposes, contents, and operation of 


58-42-10. 
58-42-15. 
58-42-20. 
58-42-25. 
58-42-30. 
58-42-35. 
58-42-40. 
58-42-45. 


58-42-50. 


58-42-55. 


risk sharing plans. 
Persons required to participate. 
Voluntary participation. 
Classification and rates. 
Basis for participation. 
Duty to provide information. 
Provision of marketing facilities. 
Voluntary risk sharing plans. 
Article subject to Administrative 
Procedure Act; legislative over- 
sight of plans. 
Immunity of Commissioner and plan 
participants. 
[Repealed.] 


Article 43. 


General Regulations of Business—Fire 


Insurance. 


58-43-1. Performance of contracts as to devices 
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not prohibited. 


Sec. 
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58-43-5. Limitation as to amount and term; 


58-43-10. 
58-43-15. 


58-43-20. 
58-43-25. 
58-43-30. 
58-43-35. 


58-43-40. 


indemnity contracts for difference 
in actual value and cost of replace- 
ment; functional replacement. 

Limit of liability on total loss. 

Policies for the benefit of mortgag- 
ees. 

[Repealed.] 

Limitation of fire insurance risks. 

Agreements restricting agent’s com- 
mission; penalty. 

Punishment for issuing fire policies 
contrary to law. 

[Expired.] 


Article 44. 


Fire Insurance Policies. 


58-44-1. Terms and conditions must be set out 


58-44-10. 


in policy. 
58-44-5. Items to be expressed in policies. 
[Repealed.] 
Fire insurance contract; standard 


58-44-15. 


58-44-20. 


58-44-25. 


58-44-30. 


58-44-35. 


58-44-40. 


58-44-45, 


58-44-50. 


58-44-55. 


policy provisions. 

Standard policy; permissible varia- 
tions. 

Optional provisions as to loss or 
damage from nuclear reaction, nu- 
clear radiation or radioactive con- 
tamination. 

Notice by insured or agent as to 
increase of hazard, unoccupancy 
and other insurance. 

Judge to select umpire. 

Effect of failure to give notice of 
encumbrance. 

Policy issued to husband or wife on 
joint property. 

Bar to defense of failure to render 
timely proof of loss. 

Farmowners’ and other property pol- 
icles; ice, snow, or sleet damage. 


Article 45. 


Essential Property Insurance for Beach 


Area Property. 


58-45-1. Declarations and purpose of Article. 
58-45-5. Definition of terms. 
58-45-6. Persons who can be insured by the 


58-45-10. 


58-45-15. 
58-45-20. 
58-45-25, 


58-45-30. 


58-45-35. 


Association. 

North Carolina Insurance Under- 
writing Association created. 

Powers and duties of Association. 

Temporary directors of Association. 

Each member of Association to par- 
ticipate in its expenses, profits, 
and losses. 

Directors to submit plan of operation 
to Commissioner; review and ap- 
proval; amendments. 

Persons eligible to apply to Associa- 


Sec. 


58-45-40. 
58-45-45. 


58-45-50. 


58-45-55. 
58-45-60. 
58-45-65. 
58-45-70. 


58-45-75. 


58-45-80. 


58-45-85. 


tion for coverage; contents of ap- 
plication. 

Association members may cede in- 
surance to Association. 

Rates, rating plans, rating rules, and 
forms applicable. 

Appeal from acts of Association to 
Commissioner; appeal from Com- 
missioner to superior court. 

Reports of inspection made avail- 
able. 

Association and Commissioner im- 
mune from liability. 

Association to file annual report with 
Commissioner. 

Commissioner may examine affairs 
of Association. 

Commissioner authorized to promul- 
gate reasonable rules and regula- 
tions. 

Premium taxes to be paid through 
Association. 

Assessment; inability to pay. 


Article 46. 


Fair Access to Insurance Requirements. 


58-46-1. Purpose and geographic coverage of 


Article. 


58-46-2. Persons who can be insured by the 


Association. 


58-46-5. Organization of underwriting associa- 


58-46-10. 
58-46-15. 


58-46-20. 
58-46-25. 
58-46-30. 
58-46-35. 


58-46-40. 
58-46-45. 


58-46-50. 
58-46-55. 


tion. 
Participation in association. 
Requirements of Plan and authority 
of Association. 
Authority of Commissioner. 
Temporary directors of association. 
Appeals; judicial review. 
Reports of inspection made avail- 
able; immunity from liability. 
Assessment; inability to pay. 
Premium taxes to be paid through 
Association. 
Annual reports. 
Rates, rating plans, rating rules, and 
forms applicable. 


Article 47. 


Workers’ Compensation Self-Insurance. 


58-47-1 through 58-47-50. [Repealed.] 


58-47-60. 
58-47-65. 
58-47-70. 


58-47-75. 
58-47-80. 
58-47-85. 
58-47-90. 
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Part 1. Employer Groups. 


Definitions. 

Licensing; qualification for approval. 

License denial; termination; revoca- 
tion; restrictions. 

Reporting and records. 

Assets and invested assets. 

Surplus requirements. 

Deposits. 


Sec. 
58-47-95. 


58-47-100. 
58-47-105. 
58-47-110. 
58-47-115. 
58-47-120. 


58-47-125. 


58-47-130. 
58-47-135. 


58-47-140. 
Hart.2: 
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Excess insurance and reinsurance. 

Examinations. 

Dividends and other distributions. 

Premium rates. 

Premium payment requirements. 

Board; composition, powers, duties, 
and prohibitions. 

Admission and_ termination 
group members. 

Disclosure. 

Assessment plan and indemnity 
agreement. 

Other provisions of this Chapter. 


of 


Third-Party Administrators and 


Service Companies For Individual And Group 


58-47-150. 
58-47-155. 


58-47-160. 


58-47-165. 
58-47-170. 


58-47-175. 
58-47-180. 


58-47-185. 
58-47-190. 
58-47-195. 
58-47-200. 
58-47-205. 


Part 3. 


58-47-210 


Self-insurers. 


Definitions. 

TPAs and service companies; au- 
thority; qualifications. 

Written agreement; composition; 
restrictions. 

Books and records. 

Payments to TPA or service com- 
pany. 

Approval of advertising. 

Premium collection and payment of 
claims. 

Notices; disclosure. 

Compensation. 

Examinations. 

Unfair trade practices. 

Other requirements. 


Third-Party Administrators for 
Groups. 


through 58-47-220. [Repealed.] 
Article 48. 


Postassessment Insurance Guaranty 


Association. 


58-48-1. Short title. 
58-48-5. Purpose of Article. 


58-48-10. 
58-48-15. 
58-48-20. 
58-48-25. 
58-48-30. 
58-48-35. 
58-48-40. 
58-48-42. 


58-48-45. 


58-48-50. 
58-48-55. 
58-48-60. 
58-48-65. 
58-48-70. 


Scope. 

Construction. 

Definitions. 

Creation of the Association. 

Board of directors. 

Powers and duties of the Association. 

Plan of operation. 

Procedure for appeal to Commis- 
sioner from decision of Associa- 
tion. 

Duties and powers of the Commis- 
sioner. 

Effect of paid claims. 

Nonduplication of recovery. 

Prevention of insolvencies. 

Examination of the Association. 

Tax exemption. 


Sec. 

58-48-75. 
58-48-80. 
58-48-85. 


58-48-90. 
58-48-95. 


58-48-100. 


58-48-105. 


58-48-110. 
58-48-115. 


58-48-120. 


58-48-125. 
58-48-130. 


[Repealed.] 

Immunity. 

Stay of proceedings; reopening of de- 
fault judgments. 

Termination; distribution of funds. 

Use of deposits made by insolvent 
insurer. 

Statute of repose; guardians ad 
litem; notice. 

Transfer of balance of security 
funds. 

Purpose of the accounts. 

Creation of Stock Fund Account; 
maintenance of Stock Fund Ac- 
count; and distribution of Stock 
Fund. 

Creation of Mutual Fund Account; 
maintenance of Mutual Fund Ac- 
count. 

Payments by the Association. 

Termination. 


Article 49. 


Determination of Jurisdiction Over 
Providers of Health Care Benefits; 


Regulation of Multiple 
Employer Welfare 
Arrangements. 


58-49-1. Purposes. 
58-49-5. Authority and jurisdiction of Commis- 


58-49-10. 
58-49-15. 
58-49-20. 
58-49-25. 
58-49-30. 


58-49-35. 


58-49-40. 
58-49-45. 


58-49-50. 
58-49-55. 


58-49-60. 


58-49-65. 


sioner. 

How to show jurisdiction. 

Examination. 

Subject to State laws. 

Disclosure. 

Multiple employer welfare arrange- 
ments; definition; administrators. 

Multiple employer welfare arrange- 
ments; license required; penalty. 

Qualifications for licensure. 

Certain words prohibited in name of 
MEWA. 

Filing of application. 

Examinations; deposits; 
regulation. 

Annual reports; actuarial certifica- 
tions; quarterly reports. 

Denial, suspension, or revocation of 
license. 


solvency 


Article 50. 


General Accident and Health Insurance 


Regulations. 


Part 1. Miscellaneous Provisions. 


58-50-1. Waiver by insurer. 
58-50-5. Application. 


58-50-10. 
58-50-15. 
58-50-20. 
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[Repealed.] 
Conforming to statute. 
Age limit. 


Sec. 
58-50-25. 
58-50-26. 


58-50-30. 


58-50-35. 


58-50-40. 


58-50-45. 
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Nurses’ services. 

Physician services provided by phy- 
sician assistants. 

Right to choose services of optome- 
trist, podiatrist, licensed clinical 
social worker, certified substance 
abuse professional, licensed pro- 
fessional counselor, dentist, chiro- 
practor, psychologist, pharmacist, 
certified fee-based practicing pas- 
toral counselor, advanced practice 
nurse, or physician assistant. 

Notice of nonpayment of premium 
required before forfeiture. 

Willful failure to pay group insur- 
ance premiums; willful termina- 
tion of a group health plan; notice 
to persons insured; penalty; resti- 
tution; examination of insurance 
transactions. 

Group health or life insurers to no- 
tify insurance fiduciaries of obli- 
gations. 


Part 2. PPOs, Utilization Review and 


58-50-50, 
58-50-56. 


58-50-57. 


58-50-58, 
58-50-60. 


58-50-61. 
58-50-62. 
58-50-63. 


58-50-64. 


Grievances. 


58-50-55. [Repealed.] 

Insurers, preferred provider organi- 
zations, and preferred provider 
benefit plans. 

Offsets against provider reimburse- 
ment for workers’ compensation 
payments forbidden. 

58-50-59. [Reserved.] 

[Repealed.] 

Utilization review. 

Insurer grievance procedures. 

(Effective until July 1, 2005) Addi- 
tional coverage mandates prohib- 
ited; exception. 

[Reserved.| 


Part 3. Scope and Sanctions. 


58-50-65. 


58-50-70. 


Certain policies of insurance not af- 
fected. 
Punishment for violation. 


Part 4. Health Benefit Plan External Review. 


58-50-75. 


58-50-76. 
58-50-77. 


58-50-78. 
58-50-79. 


58-50-80. 


58-50-81. 
58-50-82. 


(Effective July 1, 2002) Purpose, 
scope, and definitions. 

[Reserved.] 

(Effective July 1, 2002) Notice of 
right to external review. 

[Reserved.] 

(Effective July 1, 2002) Exhaustion 
of internal grievance process. 

(Effective July 1, 2002) Standard ex- 
ternal review. 

[Reserved.] 

(Effective July 1, 2002) Expedited 
external review. 


Sec. 

58-50-83. 
58-50-84. 
58-50-85. 


58-50-86. 
58-50-87. 


58-50-88. 


58-50-89. 


58-50-90. 


58-50-91. 
58-50-92. 


58-50-93. 


58-50-94. 


58-50-95. 


[Reserved.] 

(Effective July 1, 2002) Binding na- 
ture of external review decision. 
(Effective July 1, 2002) Approval of 
independent review  organiza- 

tions. 

[Reserved.] 

(Effective July 1, 2002) Minimum 
qualifications for independent re- 
view organizations. 

[Reserved.] 

(Effective July 1, 2002) Hold harm- 
less for Commissioner and inde- 
pendent review organizations. 

(Effective July 1, 2002) External re- 
view reporting requirements. 

[Reserved.] 

(Effective July 1, 2002) Funding of 
external review. 

(Effective July 1, 2002) Disclosure 


requirements. 

(Effective July 1, 2002) Selection of 
independent review  organiza- 
tions. 


(Effective July 1, 2002) Report by 
Commissioner. 


Part 5. Small Employer Group Health 


58-50-100. 
58-50-105. 
58-50-110. 
58-50-112. 
58-50-113. 
58-50-115. 
58-50-120. 


58-50-125. 
58-50-130. 
58-50-135. 
58-50-140. 
58-50-145. 
58-50-149. 
58-50-150. 


58-50-151. 


58-50-155. 


58-50-156. 


Insurance Reform. 


Title and reference. 

Purpose and intent. 

Definitions. 

Affiliated companies; HMOs. 

[Repealed.] 

Health benefit plans subject to Act. 

Small Employer Carrier Commit- 
tee. 

Health care plans; formation; ap- 
proval; offerings. 

Required health care plan provi- 
sions. 

Elections by carriers. 

Risk-assuming carriers. 

Reinsuring carriers. 

Limit on cessions 
Reinsurance Pool. 

North Carolina Small Employer 
Health Reinsurance Pool. 

(Recodified as § 58-51-116 effective 
July 1, 2002) ERISA plans may 
not require Medicaid to pay first. 

Standard and basic health care 
plan coverages. 

Coverage of certain prescribed 
drugs for cancer treatment. 


{ove ithe 


Article 51. 


Nature of Policies. 


58-51-1. Form, classification and rates to be 
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approved by Commissioner. 


Sec. 
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58-51-5. Form of policy. 


58-51-10. 


58-51-15. 


58-51-16. 


58-51-20. 


58-51-25. 


58-51-30. 


58-51-35. 


58-51-37. 


58-51-38. 


58-51-40. 


58-51-45. 


58-51-50. 


58-51-55. 


58-51-57. 


58-51-58. 


58-51-59. 


58-51-60. 


58-51-61. 


58-51-62. 


58-51-65. 


58-51-70. 


58-51-75. 


58-51-80. 


58-51-81. 


58-51-85. 


58-51-90. 


58-51-95. 


Right to return policy and have pre- 
mium refunded. 

Accident and health policy provi- 
sions. 

Intoxicants and narcotics. 

Renewability of individual and blan- 
ket hospitalization and accident 
and health insurance policies. 

Policy coverage to continue as to 
mentally retarded or physically 
handicapped children. 

Policies to cover newborn infants, 
foster children, and adopted chil- 
dren. 

Insurers and others to afford cover- 
age to mentally retarded and 
physically handicapped children. 

Pharmacy of choice. 

Direct access to obstetrician-gynecol- 
ogists. 

Insurers and others to afford cover- 
age for active medical treatment 
in tax-supported institutions. 

Policies to be issued to any person 
possessing the sickle cell trait or 
hemoglobin C trait. 

Coverage for chemical dependency 
treatment. 

No discrimination against the men- 
tally ill and chemically dependent. 

Coverage for mammograms and pap 
smears. 

Coverage for prostate-specific anti- 
gen (PSA) tests. 

Coverage of certain prescribed drugs 
for cancer treatment. 

Meaning of term “preexisting condi- 
tions” in certain policies. 

Coverage for certain treatment for 
diabetes. 

Coverage for reconstructive breast 
surgery following mastectomy. 
Industrial sick benefit insurance de- 

fined. 

Industrial sick benefit insurance; 
provisions. : 

Blanket accident and health insur- 
ance defined. 

Group accident and health insurance 
defined. 

Group accident and health insurance 
for public school students. 

Group or blanket accident and 
health insurance; approval of 
forms and filing of rates. 

Definition of franchise accident and 
health insurance. 

Approval by Commissioner of forms, 
classification and rates; hearing; 
exceptions. 


Sec. 


58-51-100. 


58-51-105. 


58-51-110. 


58-51-115. 


58-51-116. 


58-51-120. 


58-51-125. 
58-51-130. 


Credit accident and health insur- 
ance. 

Hospitalization insurance defined. 

Renewal, discontinuance, or re- 
placement of group health insur- 
ance. 

Coordination of benefits with Med- 
icaid. 

(Section effective July 1, 2002) 
ERISA plans may not require 
Medicaid to pay first. 

Coverage of children. 

Adopted child coverage. 

Standards for disability income in- 
surance policies. 


Article 52. 


Joint Action to Insure Elderly. 


58-52-1. Definitions. 
58-52-5. Joint action to insure persons 65 


58-52-10. 
58-52-15. 


58-52-20. 


58-52-25. 


years of age or over and their 
spouses permitted; associations of 
insurers; individual and group 
policies. 

Regional plans authorized. 
Forms and rate manuals subject to 
§ 58-51-1; disapproval of rates. 
Organization of associations of in- 
surers; powers; annual state- 
ments; mutual insurers may par- 
ticipate. 

No additional licensing required. 


Article 53. 


Group Health Insurance Continuation 
and Conversion Privileges. 


Part 1. Continuation. 


58-53-1. Definitions. 
58-53-5. Continuation of group hospital, surgi- 


58-53-10. 
58-53-15. 
58-53-20. 
58-53-25. 
58-53-30. 
58-53-35. 
58-53-40. 


58-53-45. 


58-53-50. 
58-53-55. 
58-53-60. 
58-53-65. 
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cal, and major medical coverage 
after termination of employment 
or membership. 

Eligibility. 

Exception. 

Benefits not included. 

Notification to employee. 

Payment of premiums. 

Termination of continuation. 

Notification. 


Part 2. Conversion. 


Right to obtain individual policy 
upon termination of group hospi- 
tal, surgical or major medical cov- 
erage. 

Restrictions. 

Time limit. 

Premium. 

Coverage. 


Sec. 


58-53-70. 
58-53-75. 
58-53-80. 
58-53-85. 
58-53-90. 
58-53-95. 
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Exclusions. 
Information. 

Excess benefits. 
Preexisting conditions. 
Basic coverage plans. 
Major medical plans. 


58-53-100. Alternative plans. 
58-53-105. Insurer option. 
58-53-110. Other conversion provisions. 


58-53-115. Article 


inapplicable to certain 


plans. 


Article 54. 


Medicare Supplement Insurance 


Minimum Standards. 


58-54-1. Definitions. 
58-54-5. Applicability and scope. 


58-54-10. 
58-54-15. 


58-54-20. 


58-54-25. 
58-54-30. 
58-54-35. 
58-54-40. 
58-54-45, 
58-54-50. 


Standards for policy provisions. 

Minimum standards for benefits, 
marketing practices, compensa- 
tion arrangements, reporting 
practices, and claims payments. 

Loss ratio standards and filing re- 
quirements. 

Disclosure standards. 

Notice of free examination. 

Filing requirements for advertising. 

Penalties. 

By reason of disability. 

Rules for compliance with federal 
law and regulations. 


Article 55. 


Long-Term Care Insurance. 


58-55-1. Short title. 
58-55-5. Dual options. 


58-55-10. 
58-55-15. 
58-55-20. 
58-55-25. 


58-55-30. 
58-55-31. 
58-55-35. 


58-55-50. 


Purposes. 

Scope. 

Definitions. 

Limits of group long-term care insur- 
ance. 

Disclosure and performance stan- 
dards for long-term care insur- 
ance. 

Additional requirements. 

Facilities, services, and conditions 
defined. 

Rules for compliance with federal 
law and regulations. 


Article 56. 


Third Party Administrators. 


58-56-1. 


[Repealed.] 


58-56-2. Definitions. 
58-56-5. [Reserved.] 
58-56-6. Written agreement necessary. 


58-56-10. 
58-56-11. 
58-56-15. 


[Repealed.| 
Payment to TPA. 
[Repealed.] 


Sec. 
58-56-16. 


58-56-20. 
58-56-21. 


58-56-25. 
58-56-26. 
58-56-30. 
58-56-31. 


58-56-35. 
58-56-36. 
58-56-40. 
58-56-41. 


58-56-45. 
58-56-46. 


58-56-50. 
58-56-51. 
58-56-55. 
58-56-56. 
58-56-60. 
58-56-61. 
58-56-65. 


58-56-66. 


Records to be kept. 

[Repealed.] 

Approval of advertising. 

[Repealed.] 

Responsibilities of the insurer. 

[Repealed.] 

Premium collection and payment of 
claims. 

[Repealed.] 

Compensation to the TPA. 

[Repealed.] 

Notice to covered individuals; disclo- 
sure of charges and fees. 

[Repealed.] 

Delivery of materials to covered in- 
dividuals. 

[Repealed.] 

License required. 

[Repealed.] 

Waiver of application for license. 

[Repealed.] 

[Reserved.] 

Committee on Third Party Adminis- 
trators. 

Grounds for suspension or revoca- 
tion of license. 


Article 57. 


Regulation of Credit Insurance. 


58-57-1. Application of Article. 
58-57-5. Definitions. 


58-57-10. 


58-57-15. 
58-57-20. 


58-57-25, 


58-57-30. 


58-57-35. 
98-57-40. 
58-57-45. 


58-57-50. 
58-57-55. 
58-57-60. 
58-57-65. 
58-57-70. 
58-57-75. 
58-57-80. 
58-57-85. 
58-57-90. 


58-57-95. 
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Forms of insurance which are autho- 
rized. 

Amount. 

Term; termination prior to scheduled 
maturity. 

Insurance to be evidenced by individ- 
ual policy; notice of proposed in- 
surance or certificate; required 
and prohibited provisions; when 
debtor to receive copy. 

Forms to be filed with Commis- 
sioner; approval or disapproval by 
Commissioner. 

General premium rate standard. 

Credit life insurance rate standards. 

Credit accident and health insur- 
ance rate standards. 

Premium refunds or credits. 

Issuance of policies. 

Claims. 

Existing insurance; choice of insurer. 

Enforcement. 

Judicial review. 

Penalties. 

[Repealed.] 

Credit property insurance; personal 
household property coverage. 

Rebate of premiums on credit life 
and credit accident and health in- 


Sec. 


58-57-100. 


58-57-105. 


58-57-107. 
58-57-110. 


58-57-115. 
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surance; retention of funds by 
agent. 
Credit property insurance; automo- 
bile physical damage insurance. 
Credit insurance on credit card bal- 
ances. 

[Recodified. | 

Credit unemployment insurance 
rate standards; policy provisions. 

Family leave credit insurance stan- 
dards; policy provisions. 


Article 58. 


Life Insurance and Viatical Settlements. 


Part 1. General Provisions. 


58-58-1. Definitions; requisites of contract. 
58-58-5. Industrial life insurance defined. 


58-58-10. 
58-58-15. 


58-58-20. 


58-58-22. 


58-58-23. 


58-58-25. 


58-58-30. 


58-58-35. 


58-58-40. 


58-58-42. 


Credit life insurance defined. 
Any type of survivorship fund in life 
insurance contract prohibited. 
Tie-in sales with life insurance pro- 
hibited. 

Individual policy standard provi- 
sions. 

Standard provisions for annuity and 
pure endowment contracts. 

Policies to be issued to any person 
possessing the sickle cell trait or 
hemoglobin C trait. 

Soliciting agent represents the com- 
pany. 

Discrimination between insurants 
forbidden. 

Misrepresentations of policy forbid- 
den. 

[Repealed. | 


Part 2. Financial Provisions. 


58-58-45. 
58-58-50. 
58-58-55. 
58-58-60. 


58-58-65. 


Financial Provisions. 

Standard Valuation Law. 

Standard nonforfeiture provisions. 

Standard Nonforfeiture Law for In- 
dividual Deferred Annuities. 

Reinsurance of companies regulated. 


Part 3. Insurable Interests and Other Rights. 


58-58-70. 


58-58-75. 


58-58-80. 


58-58-85. 


58-58-86. 


58-58-90. 
58-58-95. 


58-58-100. 


Insurable interest as between stock- 
holders, partners, etc. 
Insurable interest in life and physi- 
cal ability of employee or agent. 
Insurable interest in life and physi- 
cal ability of partner. 

Insurable interest in life of person 
covered by pension plan. 

Insurable interest of charitable orga- 
nizations. 

Construction. 

Rights of beneficiaries. 

Minors may enter into insurance or 


Sec. 


58-58-105. 
58-58-110. 


58-58-115. 


58-58-120. 


annuity contracts and have full 
rights, powers and _ privileges 
thereunder. 

Renunciation. 

Interest payments on death bene- 
fits. 

Creditors deprived of benefits of life 
insurance policies except in cases 
of fraud. 

Notice of nonpayment of premium 
required before forfeiture. 


Part 4. Miscellaneous Provisions. 


58-58-125. 


58-58-130. 


58-58-135. 
58-58-140. 


58-58-145. 


58-58-150. 
58-58-155. 


58-58-160. 


58-58-165. 
58-58-170. 


Minimum premium rates for as- 
sessment life insurance compa- 
nies. 

Distribution of surplus in mutual 
companies. 

“Group life insurance” defined. 

Group life insurance standard pro- 
visions. 

Group annuity contracts defined; 
requirements. 

Employee life insurance defined. 

Assignment of interest in group pol- 
icles and annuity contracts. 

Voting power under policies of 
group life insurance. 

Exemption from execution. 

Contestability after reinstatement. 


58-58-175 through 58-58-195. [Reserved.] 


Part 5. Viatical Settlements. 


58-58-200. 
58-58-205. 
58-58-210. 
58-58-215. 
58-58-220. 


58-58-225. 


58-58-230. 
58-58-235. 
58-58-240. 


58-58-245. 
58-58-250. 
58-58-255. 
58-58-260. 


58-58-265. 


58-58-267. 
58-58-268. 
58-58-270. 
58-58-275. 


58-58-280. 
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Short title. 

Definitions. 

License requirements. 

License revocation and denial. 

Approval of viatical settlement con- 
tracts and disclosure statements. 

Reporting requirements and pri- 
vacy. 

Examinations. 

Record retention requirements. 

Investigative authority of the Com- 
missioner. 

Disclosure. 

General rules. 

Prohibited practices. 


Advertising for viatical settle- 
ments. 
Fraudulent viatical settlement 


acts, interference, and participa- 
tion of convicted felons prohibited. 
Fraud warning required. 
Viatical settlement antifraud initi- 
atives. 
Report to Commissioner. 
Reporting and investigation of sus- 
pected viatical settlement fraudu- 
lent acts; immunity from liability. 
Confidentiality. 


Sec. 


58-58-285. 


58-58-290. 


58-58-295. 
58-58-300. 
58-58-3085. 
58-58-310. 
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Other law enforcement or regula- 
tory authority. 

Injunctions; civil remedies; cease 
and desist orders. 

Unfair trade practices. 

Authority to adopt rules. 

Jurisdictional limitations. 

Effective date. 


Article 59. 
Registered Policies. 


58-59-1. Deposits to secure registered policies. 
58-59-5. Additional deposits may be required. 


58-59-10. 
58-59-15. 


58-59-20. 
58-59-25. 


58-59-30. 
58-59-35. 


Withdrawal of deposits. 

Record of securities kept by Commis- 
sioner; deficit made good. 

Registered policies certified. 

Power of Commissioner in case of 
insolvency. 

Fees for registering policies. 

Registration of policies. 


Article 60. 


Regulation of Life Insurance Solicitation. 


58-60-1. Purpose of Article. 
58-60-5. Scope of Article; exemptions. 


58-60-10. 
58-60-15. 
58-60-20. 
58-60-25. 


58-60-30. 
58-60-35. 


Definitions. 

Disclosure requirements. 

General rules relating to solicitation. 

Adoption of Buyer’s Guide; require- 
ments. 

Failure to comply. 

Disclosure of prearrangement insur- 
ance policy provisions. 


Article 61. 


Regulation of Interest Rates on Life 
Insurance Policy Loans. 


58-61-1. Purpose. 
58-61-5. Definitions. 


58-61-10. 


Maximum rate of interest on policy 
loans. 


58-61-15. Applicability to existing policies. 


Article 62. 


Life and Accident and Health 


Insurance Guaranty 
Association. 


58-62-1. [Repealed.] 
58-62-2. Title. 
58-62-5. [Repealed.] 
58-62-6. Purpose. 


58-62-10. 
58-62-11. 
58-62-15. 
58-62-16. 
58-62-20. 
58-62-21. 


[Repealed.] 

Construction. 

[Repealed.] 

Definitions. 

[Repealed.] 

Coverage and limitations. 


Sec. 

58-62-25. 
58-62-26. 
58-62-30. 
58-62-31. 
58-62-35. 
58-62-36. 
58-62-40. 
58-62-41. 
58-62-45. 
58-62-46. 
58-62-50. 
58-62-51. 


58-62-55. 
58-62-56. 
58-62-60. 
58-62-61. 
58-62-65. 
58-62-66. 


58-62-70. 
58-62-75. 
58-62-76. 
58-62-77. 
58-62-80. 
58-62-81. 


58-62-85. 
58-62-86. 


58-62-90, 
58-62-95. 


[Repealed.] 

Creation of the Association. 

[Repealed.] 

Board of directors. 

[Repealed.] 

Powers and duties of the Association. 

[Repealed.] 

Assessments. 

[Repealed.] 

Plan of operation. 

[Repealed.] 

Duties and powers of the Commis- 
sioner. 

[Repealed.] 

Prevention of delinquencies. 

[Repealed.] 

Miscellaneous provisions. 

[Repealed.] 

Examination of the Association; an- 
nual report. 

[Repealed.] 

Tax exemptions. 

Immunity. 

Actions not precluded. 

[Repealed.] 

Stay of proceedings; reopening de- 
fault judgments. 

[Repealed.] 

Prohibited advertisement of Article 
in insurance sales; notice to poli- 
cyholders. 

58-62-92. [Repealed.] 

Use of deposits made by impaired 
insurer. 


Article 63. 


Unfair Trade Practices. 


58-63-1. Declaration of purpose. 
58-63-5. Definitions. 


58-63-10. 


58-63-15. 


58-63-20. 
58-63-25. 


58-63-30. 
58-63-32. 
58-63-35. 


58-63-40. 


58-63-45. 
58-63-50. 
58-63-55. 
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Unfair methods of competition or un- 
fair and deceptive acts or practices 
prohibited. 

Unfair methods of competition and 
unfair or deceptive acts or prac- 
tices defined. 

Power of Commissioner. 

Hearings, witnesses, appearances, 
production of books and service of 
process. 

[Repealed.] 

Cease and desist order. 

Judicial review of cease and desist 
orders. 

Procedure as to unfair methods of 
competition and unfair or decep- 
tive acts or practices which are not 
defined. 

Judicial review by intervenor. 

Penalty. 

Provisions of Article additional to 
existing law. 


Sec. 
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58-63-60. Immunity from prosecution. 


58-63-65. 


Rule-making authority. 


58-63-66 through 58-63-69. [Reserved.] 


58-63-70. 


Health care service discount prac- 
tices by insurers and service cor- 
porations. 


Article 64. 


Continuing Care Retirement 


Communities. 


58-64-1. Definitions. 
58-64-5. License. 


58-64-10. 
58-64-15. 
58-64-20. 
58-64-25. 


58-64-30. 


58-64-33. 
58-64-35. 
58-64-40. 
58-64-45. 


58-64-46. 


58-64-50. 
58-64-55. 
58-64-60. 


58-64-65. 


58-64-70. 
58-64-75. 
58-64-80. 
58-64-85. 


Revocation of license. 

Sale or transfer of ownership. 

Disclosure statement. 

Contract for continuing care; specifi- 
cations. 

Annual disclosure statement revi- 
sion. 

Operating reserves. 

Escrow, collection of deposits. 

Right to organization. 

Supervision, rehabilitation, and liq- 
uidation. 

Receiverships; exception for facility 
beds. 

Investigations and subpoenas. 

Examinations; financial statements. 

Agreements as preferred claims on 
liquidation. 

Rule-making authority; reasonable 
time to comply with rules. 

Civil liability. 

Criminal penalties. 

Advisory Committee. 

Other licensing or regulation. 


Article 65. 


Hospital, Medical and Dental Service 


Corporations. 


Fart 1. In General. 


58-65-1. Regulation and definitions; applica- 


tion of other laws; profit and for- 
eign corporations prohibited. 


58-65-2. Other laws applicable to service cor- 


porations. 


58-65-5. Contract for joint assumption or un- 


58-65-10. 


58-65-15. 
58-65-20. 
58-65-25. 


58-65-30. 
58-65-35. 
58-65-36. 


derwriting of risks. 

Premium or dues paid by employer, 
employee, principal or agent or 
jointly and severally. 

Incorporation. 

Members of governing boards. 

Hospital, physician and dentist con- 
tracts. 

Dentists’ services. 

Nurses’ services. 

Physician services provided by phy- 
sician assistants. 


Sec. 
58-65-40. 


58-65-45. 


58-65-50. 


58-65-55. 
58-65-60. 


58-65-65. 


58-65-70. 


58-65-75. 
58-65-80. 
58-65-85. 
58-65-90. 
58-65-91. 
58-65-92. 
58-65-93. 
58-65-94. 


58-65-95. 
58-65-96. 


58-65-100. 
58-65-1085. 
58-65-110. 


58-65-115. 
58-65-120. 


58-65-125. 


58-65-130. 
58-65-131. 
58-65-132. 
58-65-1338. 
58-65-135., 
58-65-140. 
58-65-145. 


58-65-150. 
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Supervision of Commissioner of In- 
surance; form of contract with 
subscribers; schedule of rates. 

Public hearings on revision of exist- 
ing schedule or establishment of 
new schedule; publication of no- 
tice. 

Application for certificate of author- 
ity or license. 

Issuance of certificate. 

Subscribers’ contracts; required and 
prohibited provisions. 

Coverage for active medical treat- 
ment in tax-supported institu- 
tions. 

Contracts to cover any person pos- 
sessing the sickle cell trait or he- 
moglobin C trait. 

Coverage for chemical dependency 
treatment. 

Meaning of terms “accident”, “acci- 
dental injury”, and “accidental 
means”. 

Discriminatory practices prohibited. 

No discrimination against the men- 
tally ill and chemically dependent. 

Coverage for certain treatment of 
diabetes. 

Coverage for mammograms and pap 
smears. 

Coverage for prostate-specific anti- 
gen (PSA) tests. 

Coverage of certain prescribed drugs 
for cancer treatment. 

Investments and reserves. 

Coverage for reconstructive breast 
surgery following mastectomy. 

Statements filed with Commis- 
sioner. 

Visitations and examinations. 

Expenses. 

Licensing and regulation of agents. 

Medical, dental and hospital ser- 
vice associations and agent to 
transact business through _li- 
censed agents only. 

Revocation, suspension, and refusal 
to renew license; unfair trade 


practices. 

Amendments to certificate of incor- 
poration. 

Findings; definitions; conversion 
plan. 


Review and approval of conversion 
plan; new corporation. 

Creation and operation of founda- 
tion. 

Cost plus plans. 

[Repealed.] 

Preexisting hospital service corpo- 
rations. 

Construction of Chapter as to sin- 


Sec. 


58-65-155. 


58-65-160. 
58-65-165. 


58-65-166. 
58-65-167. 
58-65-168. 
58-65-169. 
58-65-170. 
58-65-171. 


58-65-172. 


58-65-173. 


58-65-174. 
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gle employer plans; associations 
exempt. 

Merger or consolidation, proceed- 
ings for. 

[Repealed.] 

Commissioner of Insurance deter- 
mines corporations exempt from 
this Article and Article 66 of this 
Chapter. 


Part 2. Indemnification. 


Policy statement and definitions. 

Authority to indemnify. 

Mandatory indemnification. 

Advance for expenses. 

Court-ordered indemnification. 

Determination and authorization of 
indemnification. 

Indemnification of officers, employ- 
ees, and agents. 

Additional indemnification and in- 
surance. 

Application of Part. 


Article 66. 


Hospital, Medical and Dental 
Service Corporation Read- 


able Insurance 
Certificates Act. 


58-66-1. Title. 
58-66-5. Purpose. 


58-66-10. 
58-66-15. 
58-66-20. 
58-66-25. 


58-66-30. 


58-66-35. 
58-66-40. 


Scope of application. 

Definitions. 

Format requirements. 

Flesch scale analysis readability 
score; procedures. 

Filing requirements; duties of the 
Commissioner. 

Application to policies; dates. 

Construction. 


Article 67. 


Health Maintenance Organization Act. 


58-67-1. Short title. 
58-67-5. Definitions. 


58-67-10. 


Establishment of health mainte- 
nance organizations. 


58-67-11. Additional HMO application infor- 


mation. 


58-67-12 through 58-67-14. [Reserved.] 


58-67-15. 


58-67-20. 
58-67-25. 
58-67-30. 
58-67-35. 


58-67-40. 


Health maintenance organization of 
bordering states may be admitted 
to do business; reciprocity. 

Issuance of certificate. 

Deposits. 

Management and exclusive agree- 
ments; custodial agreements. 

Powers of health maintenance orga- 
nizations. 

Reserves. 


Sec. ; 

58-67-45. Fiduciary responsibilities. 

58-67-50. Evidence of coverage and premiums 
for health care services. 

58-67-55. Statements filed with Commissioner. 

58-67-60. Investments. 

58-67-65. Prohibited practices. 

58-67-66. Collaboration with local health de- 
partments. 

58-67-70. Coverage for chemical dependency 
treatment. 

58-67-74. Coverage for certain treatment of 
diabetes. 

58-67-75. No discrimination against the men- 
tally ill and chemically dependent. 

58-67-76. Coverage for mammograms and pap 
smears. 

58-67-77. Coverage for prostate-specific anti- 
gen (PSA) tests. 

58-67-78. Coverage of certain prescribed drugs 
for cancer treatment. 

58-67-79. Coverage for reconstructive breast 
surgery following mastectomy. 

58-67-80. Meaning of terms “accident”, “acci- 
dental injury”, and “accidental 
means”. 

58-67-85. Master group contracts, filing re- 
quirement; required and prohib- 
ited provisions. 

58-67-88. Continuity of care. 

58-67-90. Licensing and regulation of agents. 

58-67-95. Powers of insurers and hospital and 
medical service corporations. 

58-67-100. Examinations. 

58-67-105. Hazardous financial condition. 

58-67-110. Protection against insolvency. 

58-67-115. Hold harmless agreements or spe- 
cial deposit. 

58-67-120. Continuation of benefits. 

58-67-125. Enrollment period. 

58-67-130. Replacement coverage. 

58-67-135. Incurred but not reported claims. 

58-67-140. Suspension or revocation of license. 

58-67-145. Rehabilitation, liquidation, or con- 
servation of health maintenance 
organization. 

58-67-150. Regulations. 

58-67-155. Administrative procedures. 

58-67-160. Fees. 

58-67-165. Penalties and enforcement. 
58-67-170. Statutory construction and _ rela- 
tionship to other laws. 

58-67-171. Other laws applicable to HMOs. — 

58-67-175. Filings and reports as public docu- 
ments. 

58-67-180. Confidentiality of medical informa- 
tion. 

58-67-185. Severability. 

Article 68. 
Health Insurance Portability and 
Accountability. 


58-68-1 through 58-68-20. [Repealed.] 
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Part A. Group Market Reforms. 


Subpart 1. Portability, Access, and 
Renewability Requirements 


Sec. 

58-68-25. Definitions; excepted benefits; em- 
ployer size rule. 

58-68-30. Increased portability through limita- 
tion on preexisting condition ex- 
clusions. 

58-68-35. Prohibiting discrimination against 
individual participants and bene- 
ficiaries based on health status. 


Subpart 2. Health Insurance Availability and 
Renewability 


58-68-40. Guaranteed availability of coverage 
for employers in the small group 
market. 

58-68-45. Guaranteed renewability of coverage 
for employers in the group mar- 
ket. 

58-68-50. Disclosure of information. 


Subpart 3. Exclusion of Plans 
58-68-55. Exclusion of certain plans. 
Part B. Individual Market Reforms. 


58-68-60. Guaranteed availability of individ- 
ual health insurance coverage to 
certain individuals with prior 
group coverage. 

58-68-65. Guaranteed renewability of individ- 
ual health insurance coverage. 

58-68-70. Certification of coverage. 

58-68-75. General exceptions. 


Article 68A. 
Health Care Reform Planning. 


58-68A-1 through 58-68A-10. [Repealed.] 
Article 69. 


Motor Clubs and Associations. 


58-69-1. [Repealed.] 

58-69-2. Definitions. 

58-69-5. License required. 

58-69-10. Applications for licenses; fees; bonds 
or deposits. 


58-69-15. 


58-69-20. 
58-69-25. 
58-69-30. 
58-69-35. 
58-69-40. 
58-69-45. 


58-69-50. 


Issuance or refusal of license; notice 
of hearing on refusal; renewal. 

Powers of Commissioner. 

Hearing on denial of license. 

Agent for service of process. 

Violations; penalty. 

Disposition of fees. 

Insurance licensing provisions not 
affected. 

Authority for qualified surety com- 
panies to guarantee certain arrest 
bond certificates. 


Sec. 
58-69-55. 


Guaranteed arrest bond certificates 
accepted. 


Article 70. 


Collection Agencies. 


Part 1. Permit Procedures. 


58-70-1. Permit from Commissioner of Insur- 


ance; penalty for violation; excep- 
tion. 


58-70-5. Application to Commissioner for per- 


58-70-10. 
58-70-15. 
58-70-20. 
58-70-25. 
58-70-30. 
58-70-35. 
58-70-40. 


58-70-45. 
58-70-50. 


mit. 

Application to Commissioner for per- 
mit renewal. 

Definition of collection agency and 
collection agency business. 

Bond requirement. 

Record of business in State. 

Hearing granted applicant if appli- 
cation denied; appeal. 

Application fee; issuance of permit; 
contents and duration. 

Restraining orders; criminal convic- 
tions; permit revocations; other 
permit requirements. 

Disposition of permit fees. 

All collection agencies to identify 
themselves in correspondence. 


Part 2. Operating Procedures. 


58-70-55. 
58-70-60. 


58-70-65. 
58-70-70. 
58-70-75. 


58-70-80. 


58-70-85. 


Part 3. 


Office hours. 

Statements to be furnished each col- 
lection creditor. 

Remittance trust account. 

Receipt requirement. 

Creditor may request return of ac- 
counts. 

Return of accounts and all valuable 
papers upon termination of per- 
mit. 

Application of funds where there is a 
debtor-creditor relationship. 


Prohibited Practices by Collection 


Agencies Engaged in the Collection of Debts 


58-70-90. 
58-70-95. 


58-70-100. 
58-70-105. 
58-70-110. 
58-70-115. 
58-70-120. 


58-70-125. 


58-70-130. 
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from Consumers. 


Definitions. 

Threats and coercion. 
Harassment. 
Unreasonable publication. 
Deceptive representation. 
Unconscionable means. 
Unauthorized practice of law; court 

appearances. 

Shared office space. 


Part 4. Enforcement. 


Civil liability. 
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Article 71. 


Bail Bondsmen and Runners. 


Sec. 


58-71-1. Definitions. 
58-71-5. Commissioner of Insurance to admin- 


58-71-10 


58-71-15. 
58-71-20. 


58-71-25. 
58-71-30. 


58-71-35. 
58-71-40. 


58-71-41. 
58-71-45. 
58-71-50. 


58-71-55. 
58-71-60. 
58-71-65. 


58-71-70. 
58-71-71. 


58-71-72. 
58-71-75. 
58-71-80. 


58-71-81. 
58-71-82. 
58-71-85, 


58-71-90. 
58-71-95. 


ister Article; rules and regula- 
tions; employees; evidence of Com- 
missioner’s actions. 

Defects not to invalidate undertak- 
ings; liability not affected by 
agreement or lack of qualifica- 
tions. 

Qualifications of sureties on bail. 

Surrender of defendant by surety; 
when premium need not be re- 
turned. 

Procedure for surrender. 

Arrest of defendant for purpose of 
surrender. 

Forfeiture of bail. 

Bail bondsmen and runners to be 
qualified and licensed; license ap- 
plications generally. 

First-year licensees; limitations. 

Terms of licenses. 

Qualification for bail bondsmen and 
runners. 

License fees. 

[Repealed.| 

Contents of application for runner’s 
license; endorsement by profes- 
sional bondsman. 

Examination; fees. 

Examination; educational require- 
ments; penalties. 

Qualifications of instructors. 

Renewal fees. 

Grounds for denial, suspension, re- 
vocation or refusal to renew li- 
censes. 

Notice of receivership. 

Dual license holding. 

License sanction and denial proce- 
dures. 

[Repealed.] 

Prohibited practices. 


58-71-100. Receipts for collateral; trust ac- 


counts. 


58-71-105. Persons prohibited from becoming 


surety or runners. 


58-71-110. Bonds not to be signed in blank; 


authority to countersign only 
given to licensed employee. 


58-71-115. Insurers to annually report surety 


bondsmen; notices of appoint- 
ments and terminations; informa- 
tion confidential. 


58-71-120. Bail bondsman to give notice of 


discontinuance of business; can- 
cellation of license. 


Sec. 


58-71-121. 


58-71-125. 


58-71-1380. 


58-71-135. 


58-71-140. 
58-71-145. 


58-71-150. 


58-71-155. 


58-71-160. 
58-71-165. 
58-71-167. 


58-71-168, 
58-71-170. 
58-71-175. 


58-71-180. 
58-71-185. 
58-71-190. 
58-71-195. 


Death, incapacitation, or incompe- 
tence of a bail bondsman. 

Persons eligible as runners; bail 
bondsmen to annually report run- 
ners; notices of appointments and 
terminations; information confi- 
dential. 

Substituting bail by sureties for de- 
posit. 

Deposit for defendant admitted to 
bail authorizes release and cancel- 
lation of undertaking. 

Registration of licenses and power 
of appointments by insurers. 

Financial responsibility of profes- 
sional bondsmen. 

Securities held in trust by Commis- 
sioner; authority to dispose of 
same. 

Bondsman to furnish power of at- 
torney with securities. 

Security deposit to be maintained. 

Monthly report required. 

Portion of bond premium payments 
deferred. 

Records to be maintained. 

Examinations. _ 

Limit on principal amount of bond 
to be written by professional 
bondsman. 

Disposition of fees. 

Penalties for violations. 

Duplication of regulation forbidden. 

Conflicting laws. 


Article 72. 
Official Bonds. 


58-72-1. Irregularities not to invalidate. 
58-72-5. Penalty for officer acting without 


58-72-10. 
58-72-15. 


58-72-20. 
58-72-25. 
58-72-30. 
58-72-35. 
58-72-40. 
58-72-45. 
58-72-50. 
58-72-55. 


58-72-60. 
58-72-65. 
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bond. 

Condition and terms of official bonds. 

When county may pay premiums on 
bonds. 

Annual examination of bonds; secu- 
rity strengthened. 

Effect of failure to renew bond. 

Justification of sureties. 

Compelling justification 
judge; effect of failure. 

Successor bonded; official bonds con- 
sidered liabilities. 

Judge to file statement of proceed- 
ings with commissioners. 

Approval, acknowledgment and cus- 
tody of bonds. 

Clerk records vote approving bond; 
penalty for neglect. 

When commissioner liable as surety. 

Record of board conclusive as to facts 
stated. 


before 


Sec. 


58-72-70. 
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Person required to approve bond not 
to be surety. 


Article 73. 


Bonds in Surety Company. 


58-73-1. State officers may be bonded in surety 


58-73-5. When 


58-73-10. 


58-73-15. 
58-73-20. 


company. 

surety company sufficient 
surety on bonds and undertak- 
ings. 

Clerk to notify county commissioners 
of condition of company. 

Release of company from liability. 

Company not to plead ultra vires. 


Sec. 
58-76-30. Officer liable for negligence in col- 
lecting debt. 


Article 77. 


Guaranteed Arrest Bond Certificates of 
Automobile Clubs and Associations in 
Lieu of Bond. 


58-77-1, 58-77-5. [Repealed.] 
Article 78. 
State Fire and Rescue Commission. 


58-78-1. State Fire and Rescue Commission 
created; membership. 
58-78-5. State Fire and Rescue Commission — 


58-73-25. 
58-73-30. 


Failure to pay judgment is forfeiture. 

On presentation of proper bond of- 
ficer to be inducted. 

Expense of fiduciary bond charged to 
fund. 


Article 74. 
Mortgage in Lieu of Bond. 


58-73-35. 


58-74-1. Mortgage in lieu of required bond. 

58-74-5. Mortgage in lieu of security for ap- 
pearance, costs, or fine. 

Cancellation of mortgage in such 
proceedings. 

Validating statute. 

Clerk of court may give surety by 
mortgage deposited with register. 

Mortgage in lieu of bond to prosecute 
or defend in civil case. 

Affidavit of value of property re- 
quired. 

When additional security required. 


58-74-10. 


58-74-15. 
58-74-20. 


58-74-25. 
58-74-30. 


58-74-35. 


Article 75. 
Deposit in Lieu of Bond. 


58-75-1. Deposit of cash or securities in lieu of 
bond; conditions and _ require- 
ments. 


Article 76. 
Actions on Bonds. 


58-76-1. Bonds in actions payable to court of- 
ficer may be sued on in name of 
State. 

58-76-5. Liability and right of action on official 
bonds. 

58-76-10. Complaint must show party in inter- 
est; election to sue officer individ- 
ually. 

58-76-15. Summary remedy on official: bond. 

58-76-20. Officer unlawfully detaining money 
liable for damages. 

58-76-25. Evidence against principal admissi- 
ble against sureties. 


58-78-10. 


58-78-15. 


58-78-20. 


Powers and duties. 

State Fire and Rescue Commission 
— Organization; rules and regula- 
tions; meetings. 

State Fire and Rescue Commission; 
staff. 

State Fire and Rescue Commission 
— Fiscal affairs. 


Article 79. 


Investigation of Fires and Inspection of 


Premises. 


58-79-1. Fires investigated; reports; records. 
58-79-5. Attorney General to make examina- 


58-79-10. 
58-79-15. 
58-79-20. 
58-79-22. 
58-79-25. 
58-79-30. 
58-79-35. 
58-79-40. 


58-79-45. 


tion; arrests and prosecution. 

Powers of Attorney General in inves- 
tigations. 

Failure to comply with summons or 
subpoena. 

Inspection of premises; dangerous 
material removed. 

Door lock exemption permit. 

Deputy investigators. 

[Repealed.] 

Fire prevention and Fire Prevention 
Day. 

Insurance company to furnish infor- 
mation. 

Fire incident reports. 


Article 80. 


State Volunteer Fire Department. 


58-80-1. Purpose of Article; meaning of “State 


Fire Marshal”. 


58-80-5. Personnel. 


58-80-10. 
58-80-15. 
58-80-20. 
58-80-25. 


58-80-30. 


58-80-35. 
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Organization. 

Acceptance by municipalities. 

Withdrawal. 

Dispatching firemen and apparatus 
from municipalities. 

No authority in State Volunteer Fire 
Department to render assistance 
to nonaccepting counties. 

Acceptance by counties. 
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Sec. 

58-80-40. Municipalities not to be left unpro- 
tected. 

Rights and privileges of firemen; lia- 
bility of municipality. 

Relief in case of injury or death. 

Local appropriations. 

Sums from contingent fund of State 
made available for administration 
of Article. 


Article 81. 


Hotels; Safety Provisions. 


58-81-1. [Repealed.] 

58-81-5. Careless or negligent setting of fires. 
58-81-10. Penalty for noncompliance. 
58-81-15. Construction of Article. 


58-80-45. 


58-80-50. 
58-80-55. 
58-80-60. 


Article 82. 
Authority and Liability of Firemen. 


58-82-1. Authority of firemen; penalty for will- 
ful interference with firemen. 
58-82-5. Liability limited. 


Article 83. 
Mutual Aid between Fire Departments. 


58-83-1. Authority to send firemen and appa- 
ratus beyond territorial limits; 
privileges and immunities. 


Article 84. 


Fund Derived from Insurance 
Companies. 


58-84-1. Fire and lightning insurance report. 

58-84-5. Definitions. 

58-84-10 through 58-84-20. [Repealed.] 

58-84-25. Disbursement of funds by Insurance 
Commissioner. 

Trustees appointed; organization. 

Disbursement of funds by trustees. 

Trustees to keep account and file 
certified reports. 

[Repealed.] 

Certification to Commissioner. 

Fire departments to be members of 
State Firemen’s Association. 

No discrimination on account of race. 


58-84-30. 
58-84-35. 
58-84-40. 


58-84-45. 
58-84-46. 
58-84-50. 


58-84-55. 


Article 85. 
State Appropriation. 


58-85-1. Application of fund. 

58-85-5. [Reserved.] 

58-85-10. Treasurer to file report and give 
bond. 

58-85-15. Who shall participate in the fund. 

58-85-20. Who may become members. 

58-85-25. Applied to members of regular fire 
company. 


Sec. 
58-85-30. 


Treasurer to pay fund to Volunteer 
Firemen’s Association. 


Article 85A. 


State Fire Protection Grant Fund. 


58-85A-1. 


Creation of Fund; allocation to local 
fire districts and political subdivi- 
sions of the State. 


Article 86. 


North Carolina Firemen’s and Rescue 
Squad Workers’ Pension Fund. 


58-86-1. Fund established; administration by 


board of trustees; rules and regu- 
lations. 


58-86-5. Creation and membership of board of 


58-86-10. 
58-86-15. 
58-86-20. 


58-86-25. 


58-86-30. 


58-86-35. 


58-86-40. 


58-86-45. 
58-86-50. 


58-86-55. 
58-86-60. 
58-86-65. 
58-86-70. 


58-86-75. 


58-86-80. 


58-86-85. 


58-86-90. 
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trustees; compensation. 

Powers and duties of the board. 

Director. 

State Treasurer to be custodian of 
fund; appropriations; contribu- 
tions to fund; expenditures. 

“Eligible firemen” defined; determi- 
nation and certification of volun- 
teers meeting qualifications. 

“Eligible rescue squad worker” de- 
fined; determination and certifica- 
tion of eligibility. 

Firemen’s application for member- 
ship in fund; monthly payments 
by members; payments credited to 
separate accounts of members. 

Rescue squad worker’s application 
for membership in funds; monthly 
payments by members; payments 
credited to separate accounts of 
members. 

Additional retroactive membership. 

Administrative fee for rejoining the 
fund. 

Monthly pensions upon retirement. 

Payments in lump sums. 

Pro rata reduction of benefits when 
fund insufficient to pay in full. 
Provisions subject to future legisla- 

tive change. 

Determination of creditable service; 
information furnished by appli- 
cants for membership. 

Length of service not affected by 
serving in more than one depart- 
ment or squad; transfer from one 
department or squad to another. 

Effect of member being six months 
delinquent in making monthly 
payments. 

Exemptions of pensions from attach- 
ment; rights nonassignable. 


§58-1-1 


Article 87. 


Volunteer Safety Workers Assistance. 


Sec. 

58-87-1. Volunteer Fire Department Fund. 

58-87-5. Volunteer Rescue/EMS Fund. 

58-87-10. Workers’ Compensation Fund for the 
benefit of volunteer safety work- 
ers. 


Article 88. 
Rescue Squad Workers’ Relief Fund. 


58-88-1. Definitions. 


ART. 1. TITLE AND DEFINITIONS 


§58-1-1 


Sec. 

58-88-5. Rescue Squad Workers’ Relief Fund; 
trustees; disbursement of funds. 

Membership eligibility. 

Accounting; reports; audits. 

Justification of claim. 

Application for benefits. 

Administration costs. 


58-88-10. 
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ARTICLE 1. 
Title and Definitions. 


§ 58-1-1. Title of the Chapter. 


Articles 1 through 64 of this Chapter may be cited and shall be known as the 
Insurance Law. (1899, c. 54; Rev., s. 4677; C.S., s. 6260.) 


Cross References. — As to hospital, medi- 
cal, and dental service corporations, see Arti- 
cles 65 and 66 of this Chapter. For the Health 
Maintenance Organization Act of 1979, see Ar- 
ticle 67 of this Chapter. For provisions applica- 
ble to corporations governed by Articles 1 
through 64 of this Chapter which relate to the 
elimination of discrimination in treatment of 
handicapped and disabled persons, see § 168- 
10. 

Editor’s Note. — Pursuant to Session Laws 
1987, c. 752, s. 9, as amended by Session Laws 
1987 (1988 Reg. Sess.), c. 975, s. 34, the insur- 
ance and related laws of North Carolina in 
former Chapters 57, 57B, 58, 58A, 85C, 109, 
and 118, Articles 9B and 9C of Chapter 66, and 
Articles 1, 3, 4, 5, and 6 of Chapter 69 have been 
renumbered, rearranged and consolidated into 
a new Chapter 58. This recodification was per- 
formed by the Attorney General, through the 
Revisor of Statutes, and the Commissioner of 
Insurance, through the Legal Division of the 
Department of Insurance. Historical citations 
and case annotations to the sections in the 
former Chapters have been added to the corre- 
sponding sections in new Chapter 58 as 
recodified. The new Chapter uses a three-part 
numbering scheme, with the Chapter number 


as the first part of the code section number, the 
Article number as the second part, and the 
sections of the Chapter numbered in incre- 
ments of five as the final part. At the end of new 
Chapter 58 are tables showing comparable sec- 
tions and their disposition between the various 
former chapters and new Chapter 58. 

Session Laws 1999-294, s. 13 provides that 
the Codifier of Rules may amend the text of the 
administrative rules in Title 11 of the North 
Carolina Administrative Code to reflect the 
recodification of Chapter 58 of the General 
Statutes. An amendment pursuant to this sec- 
tion is exempt from Chapter 150B of the Gen- 
eral Statutes and review by the Rules Review 
Commission to the extent that it dces not 
change the substance of the rule. 

Legal Periodicals. — For article on the 
1945 revision of the Insurance Law, see 23 
N.C.L. Rev. 283 (1945). 

For discussion of changes made by the Ses- 
sion Laws of 1947, see 25 N.C.L. Rev. 429 
(1947). 

For case law survey as to insurance, see 44 
N.C.L. Rev. 1022 (1966); 45 N.C.L. Rev. 955 
(1967). 

For legislative survey on insurance, see 22 
Campbell L. Rev. 253 (2000). 


CASE NOTES 


Purpose of Chapter. — The statute law 
makes elaborate and minute provisions for the 
protection of the people from imposition under 
the guise of insurance, and the Department of 
Insurance is charged with the special duty of 


seeing that these provisions are complied with. 
State v. Arlington, 157 N.C. 640, 73 S.E. 122 
(1911). 

Chapter 58 does not provide the exclu- 
sive remedy for those damaged by unfair 
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trade practices in the insurance industry. 
Phillips v. Integon Corp., 70 N.C. App. 440, 319 
S.E.2d 673 (1984). 

There is no authority which expressly de- 
clares that Chapter 58 is the exclusive vehicle 
of obtaining relief from those who engage in 
unfair trade practices in the insurance indus- 
try. Phillips v. Integon Corp., 70 N.C. App. 440, 
319 S.E.2d 673 (1984). 

Chapter 75 is applicable to the sale of 
insurance. Phillips v. Integon Corp., 70 N.C. 
App. 440, 319 S.E.2d 673 (1984). 

Therefore, if a cause of action relating to 
insurance practices can arise under the first 
chapter, then surely it also can arise under the 
second. Phillips v. Integon Corp., 70 N.C. App. 
440, 319 S.E.2d 673 (1984). 

Section 75-1.1 provides a remedy for un- 
fair trade practices in the insurance in- 
dustry. Allegations of unfair fixing of insur- 
ance rates should be permitted to be raised 
under § 75-5 as well and reject defendant’s 


§ 58-1-5. Definitions. 
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claim that any expansion of Chapter 75 should 
not be limited only to § 75-1.1. Although § 75- 
1.1 contains a general prohibition of unfair 
methods of competition and unfair or deceptive 
practices affecting commerce, § 75-5 (now re- 
pealed) lists particular acts that constitute un- 
fair or deceptive acts. Phillips v. Integon Corp., 
70 N.C. App. 440, 319 S.E.2d 673 (1984). 

Insurance Policy as Thing of Value. — 
Former section 75-5(b)(3), (4) and (5) address 
fixing the price of “goods.” Goods are defined in 
the statute to include “other things of value.” 
An insurance policy is a thing of value. Phillips 
v. Integon Corp., 70 N.C. App. 440, 319 S.E.2d 
673 (1984). 

Cited in In re North Carolina Auto. Rate 
Admin. Office, 278 N.C. 302, 180 S.E.2d 155 
(1971); State ex rel. Comm’r of Ins. v. North 
Carolina Rate Bureau, 61 N.C. App. 262, 300 
S.E.2d 586 (1983); United Va. Bank v. Air-Lift 
Assocs., 79 N.C. App. 315, 339 S.E.2d 90 (1986). 


In this Chapter, unless the context clearly requires otherwise: 
(1) “Alien company” means a company incorporated or organized under 
the laws of any jurisdiction outside of the United States. 
(la) “Commercial aircraft” means aircraft used in domestic, flag, supple- 


(2) 
(3) 


(4) 
(5) 


(6) 
(7) 


(8) 
(9) 


mental, commuter, or on-demand operations, as defined in Federal 
Aviation Administration Regulations, 14 C.F.R. § 119.3, as amended. 
“Commissioner” means the Commissioner of Insurance of North 
Carolina or an authorized designee of the Commissioner. 

“Company” or “insurance company’ or “insurer” includes any corpora- 
tion, association, partnership, society, order, individual or aggregation 
of individuals engaging or proposing or attempting to engage as 
principals in any kind of insurance business, including the exchang- 
ing of reciprocal or interinsurance contracts between individuals, 
partnerships and corporations. “Company” or “insurance company” or 
“insurer” does not mean the State of North Carolina or any county, 
city, or other political subdivision of the State of North Carolina. 
“Department” means the Department of Insurance of North Carolina. 
“Domestic company” means a company incorporated or organized 
under the laws of this State. 

“Foreign company” means a company incorporated or organized under 
the laws of the United States or of any jurisdiction within the United 
States other than this State. 

“NAIC” means the National Association of Insurance Commissioners. 
Repealed by Session Laws 1999-219, s. 5.5, effective October 1, 1999. 
“Person” means an individual, partnership, firm, association, corpora- 
tion, joint-stock company, trust, any similar entity, or any combination 
of the foregoing acting in concert. 


(10) The singular form includes the plural, and the masculine form 


includes the feminine wherever appropriate. (1899, c. 54, s. 1; Rev., s. 
4678; C.S., s. 6261; 1945, c. 383; 1971, c. 510, s. 1; 1987, c. 864, s. 34; 
1995, c. 193, s. 1; 1999-219, s. 5.5; 2001-334, s. 18.2.) 
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Editor’s Note. — Session Laws 2001-334, s. 
19 is a severability clause. 

Effect of Amendments. — Session Laws 
2001-334, s. 18.2, effective August 3, 2001, 
deleted the former second sentence of subdivi- 


ART. 1. TITLE AND DEFINITIONS 


§58-1-15 


sion (9), which read: “Person’ does not mean 
the State of North Carolina or any county, city, 
or other political subdivision of the State of 
North Carolina.” 


CASE NOTES 


The Insurance Law clearly contem- 
plates both incorporated and unincorpo- 
rated companies. State v. Arlington, 157 N.C. 
640, 73 S.E. 122 (1911). 

Quoted in Wake County Hosp. Sys. v. Na- 


tional Cas. Co., 804 F. Supp. 768 (E.D.N.C. 
1992); North Carolina Steel, Inc. v. National 
Council on Comp. Ins., 123 N.C. App. 163, 472 
S.E.2d 578 (1996), aff'd in part and rev'd in 
part, 347 N.C. 627, 496 S.E.2d 369 (1998). 


§ 58-1-10. Contract of insurance. 


A contract of insurance is an agreement by which the insurer is bound to pay 
money or its equivalent or to do some act of value to the insured upon, and as 
an indemnity or reimbursement for the destruction, loss, or injury of some- 
thing in which the other party has an interest. (1899, c. 54, s. 2; Rev., s. 4679; 


C.S., s. 6262; 1945, c. 383.) 


Legal Periodicals. — For comment, “Insur- 
ance Contract and Policy in General as it Re- 
lates to North Carolina,” see 3 N.C. Cent. L.J. 
209 (1972). 


For note, “Searching for Limits on a Munici- 
pality’s Retention of Governmental Immunity,” 
see 76 N.C.L. Rev. 269 (1997). 


CASE NOTES 


Contract to Indemnify Assured for Loss 
Is Insurance Contract. — That portion of a 
contract under which a company agrees to 
indemnify the assured for loss or damage from 
perils therein defined, with provision for 
subrogation of the company to the right of the 
assured against third persons, constitutes a 
contract of insurance. American Nat’! Fire Ins. 
Co. v. Gibbs, 260 N.C. 681, 1383 S.E.2d 669 
(1963). 

But Contract to Pay Claims for Which 
Assured Is Liable Is Surety Contract. — A 
contract under which a company obligates itself 
to pay, to any shipper or consignee, claims for 
which the assured would be liable by provision 
of § 62-111, with stipulation that the assured 
should reimburse the company for any such 
payment, is a surety contract and not a contract 
of insurance. American Nat’! Fire Ins. Co. v. 


Gibbs, 260 N.C. 681, 133 S.E.2d 669 (1963). 

Requirement That Risk Shift. — One 
characteristic of an insurance contract is the 
shifting of a risk from the insured to the in- 
surer. If no risk is shifted there is not an 
insurance contract. Blackwelder v. City of Win- 
ston-Salem, 332 N.C. 319, 420 S.E.2d 432 
(1992). 

Applied in Miller Brewing Co. v. Morgan 
Mechanical Contractors, 90 N.C. App. 310, 368 
S.E.2d 438 (1988). 

Quoted in Wake County Hosp. Sys. v. Na- 
tional Cas. Co., 804 F. Supp. 768 (E.D.N.C. 
1992). 

Stated in Kraemer v. Moore, 67 N.C. App. 
505, 313 S.E.2d 610 (1984). 

Cited in Charleston & W. Carolina Ry. v. 
Robert G. Lassiter & Co., 207 N.C. 408, 177 
S.E. 9 (1934). 


§ 58-1-15. Warranties by manufacturers, distributors, or 
sellers of goods or services. 


(a) As used in this section: 


(1) “Goods” means all things that are moveable at the time of sale or at the 
time the buyer takes possession. “Goods” includes things not in 
existence at the time the transaction is entered into; and includes 
things that are furnished or used at the time of sale or subsequently 
in modernization, rehabilitation, repair, alteration, improvement, or 
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construction on real property so as to become a part of real property 
whether or not they are severable from real property. 
(2) “Services” means work, labor, and other personal services. 

(b) Any warranty made solely by a manufacturer, distributor, or seller of 
goods or services without charge, or an extended warranty offered as an option 
and made solely by a manufacturer, distributor, or seller of goods or services for 
charge, that guarantees indemnity for defective parts, mechanical or electrical 
breakdown, labor, or any other remedial measure, including replacement of 
goods or repetition of services, shall not be a contract of insurance under 
Articles 1 through 64 of this Chapter; however, service agreements on motor 
vehicles are governed by G.S. 58-1-25, 58-1-35, and 58-1-36. Service agree- 
ments on home appliances are governed by G.S. 58-1-30, 58-1-35, and 58-1-36. 

(c) Nothing in this section affects the provisions of Article 28 of this Chapter. 
Any warranty or extended warranty made by any person other than the 
manufacturer, distributor, or seller of the warranted goods or services is a 
contract of insurance. 

(d) Repealed by Session Laws 1989 (Regular Session, 1990), c. 1021, s. 3. 
(1959, c.. 866; 1975, cc. 648, 788; 1977, c, 185; 1987, c. 369; 1989, co 789; S22: 
1989 (Reg. Sess., 1990), c. 1021, s. 3; 1991 (Reg. Sess., 1992), c. 1014, s. 2; 1995, 
Cal Jose) 


§ 58-1-20. Real property warranties. 


(a) Any warranty relating to fixtures to real property issued by a person is 
a contract of insurance, except the following: 

(1) A warranty made by a builder or seller of the real property; 

(2) A warranty providing for the repair or replacement of the items 
covered by the warranty for defective parts and mechanical failure or 
resulting from ordinary wear and tear, and excluding from its cover- 
age damage from recognizable perils, such as fire, flood, and wind, 
that neither relate to any defect in the items covered nor result from 
ordinary wear and tear. 

(b) Itis unlawful for any person to issue a warranty specified in subdivision 
(a)(2) of this section unless that person has posted a surety bond with the 
Secretary of State in the principal sum of not less than one hundred thousand 
dollars ($100,000). The bond must be issued by a surety company licensed to do 
business in this State and is subject to the approval of the Secretary of State. 
Any person to whom the warranty is issued may institute an action to recover 
against the warrantor and the surety bond for any breach of warranty. (1979, 
c. 773, 8. 1;°1987, ¢. 864, s. 9; 1991, c. 644, s; 43) 


§ 58-1-25. Motor vehicle service agreement companies. 


(a) This section applies to all motor vehicle service agreement companies 
soliciting business in this State, but it does not apply to performance guaran- 
tees, warranties, or motor vehicle service agreements made by 

(1) A manufacturer, 
(2) A distributor, or 


(3) A subsidiary or affiliate of a manufacturer or a distributor, where 
fifty-one percent (51%) or more of the subsidiary or affiliate is owned 
directly or indirectly by 
a. The manufacturer, 

b. The distributor, or 

c. The common owner of fifty-one percent (51%) or more of the 
_ manufacturer or distributor 
in connection with the sale of motor vehicles. This section does not apply to any 
motor vehicle dealer licensed to do business in this State (i) whose primary 
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business is the retail sale and service of motor vehicles; (ii) who makes and 
administers its own service agreements with or without association with a 
third-party administrator or who makes its own service agreements in 
association with a manufacturer, distributor, or their subsidiaries or affiliates; 
and (ili) whose service agreements cover only vehicles sold by the dealer to its 
retail customer; provided that the dealer complies with G.S. 58-1-35 and G.S. 
58-1-36. A motor vehicle dealer who sells a motor vehicle service agreement to 
a consumer, as defined in 15 U.S.C. § 2301(3), is not deemed to have made a 
written warranty to the consumer with respect to the motor vehicle sold or to 
have entered into a service contract with the consumer that applies to the 
motor vehicle, as provided in 15 U.S.C. § 2308(a), if: G) the motor vehicle 
dealer acts as a mere agent of a third party in selling the motor vehicle service 
agreement; and (ii) the motor vehicle dealer would, after the sale of the motor 
vehicle service agreement, have no further obligation under the motor vehicle 
_ service agreement to the consumer to service or repair the vehicle sold to the 
consumer at or within 90 days before the dealer sold the motor vehicle service 
agreement to the consumer. 
(b) The following definitions apply in this section and in G.S. 58-1-30, 
58-1-35, and 58-1-36: 
(1) Authorized insurer. — An insurance company authorized to write 
lability insurance under Articles 7, 16, 21, or 22 of this Chapter. 
(2) Distributor. — Defined in G.S. 20-286(3). 
(3) Licensed insurer. — An insurance company licensed to write liability 
insurance under Article 7 or 16 of this Chapter. 
(4) Motor vehicle. — Defined in G.S. 20-4.01(23), but also including 
mopeds as defined in G.S. 20-4.01(27)d1. 
(5) Motor vehicle service agreement. — Any contract or agreement 
indemnifying the motor vehicle service agreement holder against loss 
caused by failure, arising out of the ownership, operation, or use of a 
motor vehicle, of a mechanical or other component part of the motor 
vehicle that is listed in the agreement. The term does not mean a 
contract or agreement guaranteeing the performance of parts or 
lubricants manufactured by the guarantor and sold for use in connec- 
tion with a motor vehicle where no additional consideration is paid or 
given to the guarantor for the contract or agreement beyond the price 
of the parts or lubricants. 
(6) Motor vehicle service agreement company. — Any person that issues 
motor vehicle service agreements and that is not a licensed insurer. 
(c) through (g) Repealed by Session Laws 1993 (Reg. Sess., 1994), c. 730, s. 
3. (1991 (Reg. Sess., 1992), c. 1014, s. 1; 1998, c. 504, ss. 47, 48, 52; c. 539, s. 
442; 1994, Ex. Sess., c. 24, s. 14(c); 1993 (Reg. Sess., 1994), c. 730, ss. 3, 4; 1995, 
Gek93,s:13~) 


§ 58-1-30. Home appliance service agreement companies. 


(a) This section applies to all home appliance service agreement companies 
soliciting business in this State, but it does not apply to performance guaran- 
tees or warranties made by manufacturers in connection with the sale of new 
home appliances. This section does not apply to any home appliance dealer 
licensed to do business in this State (i) whose primary business is the retail 
sale and service of home appliances; (ii) who makes and administers its own 
service agreements without association with any other entity; and (11) whose 
service agreements cover only appliances sold by the dealer to its retail 
customers, provided that the dealer complies with G.S. 58-1-35 and GS. 
58-1-36. Provided, however, that G.S. 58-1-36 does not apply to a service 
agreement contract offered by a person primarily engaged in the retail sale of 
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goods and services who incidentally offers service agreement contracts and has 
a net worth of one hundred million dollars ($100,000,000), has offered service 
agreement contracts for at least the preceding 10 years, and is required to file 
an SEC Form 10K. This section does not apply to any warranty made by a 
builder or seller of real property relating to home appliances that are sold 
along with real property. This section does not apply to any issuer of credit 
cards or charge cards that markets home appliance service agreements as an 
ancillary part of its business; provided, however, that such issuer maintains 
insurance in accordance with G.S. 58-1-36. 
(b) The following definitions apply in this section: 

(1) Home appliance. Includes a clothes washing machine or dryer; kitchen 
appliance; vacuum cleaner; sewing machine; home audio or video 
electronic equipment; home electronic data processing equipment; or 
heater or air conditioner, other than a permanently installed unit 
using internal ductwork. 

(2) Home appliance service agreement. Any contract or agreement indem- 
nifying the home appliance service agreement holder against loss 
caused by failure, arising out of the ownership, operation, or use of a 
home appliance, of a mechanical or other component part of the home 
appliance that is listed in the agreement. 

(3) Home appliance service agreement company. Any person that issues 
home appliance service agreements and that is not a licensed insurer. 

(c) through (g) Repealed by Session Laws 1993 (Reg. Sess., 1994), c. 730, s. 
3. (1991 (Reg. Sess., 1992), c. 1014, s. 1; 1993, c. 504, ss. 49, 52; c. 539, s. 443; 
1994, Ex. Sess., c. 24, s. 14(c); 1993 (Reg. Sess., 1994), c. 730, ss. 3, 4, 6.) 


§ 58-1-35. Miscellaneous requirements for motor vehicle 
and home appliance service agreement compa- 
nies. 


(a) The provisions of this section and G.S. 58-1-36 apply to companies 
specified in G.S. 58-1-25 and G.S. 58-1-30. 
(b) The following definitions apply in this section and in G.S. 58-1-36: 
(1) Service agreement. — Includes motor vehicle service agreements and 
home appliance service agreements. 
(2) Service agreement company. — Includes motor vehicle service agree- 
ment companies and home appliance service agreement companies. 
(c) Before the sale of any service agreement, the service agreement company 
shall give written notice to the customer clearly disclosing that the purchase of 
the agreement is not required either to purchase or to obtain financing for a 
motor vehicle or home appliance, as the case may be. 
(d) No service agreement may be used in this State by any service agree- 
ment company if the agreement: 
(1) In any respect violates, or does not comply with, the laws of this State; 
(2) Contains, or incorporates by reference when incorporation is other- 
wise permissible, any inconsistent, ambiguous, or misleading clauses 
or any exceptions and conditions that deceptively affect the risk 
purported to be assumed in the general coverage of the agreement; 
(3) Has any title, heading, or other indication of its provisions that is 
misleading; or 
(4) Is printed or otherwise reproduced in a manner that renders any 
material provision of the agreement substantially illegible. 
(e) All service agreements used in this State by a service agreement 
company shall: 
(1) Not contain provisions that allow the company to cancel the agree- 
ment in its discretion other than for nonpayment of premiums or for 
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a direct violation of the agreement by the consumer where the service 
agreement states that violation of the agreement would subject the 
agreement to cancellation; 

(2) With respect to a motor vehicle service agreement as defined in G.S. 
58-1-25(b)(1), provide for a right of assignability by the consumer to a 
subsequent purchaser before expiration of coverage if the subsequent 
purchaser meets the same criteria for motor vehicle service agree- 
ment acceptability as the original purchaser; and 

(3) Contain a cancellation provision allowing the consumer to cancel at 
any time after purchase and receive a pro rata refund less any claims 
paid on the agreement and a reasonable administrative fee, not to 
exceed ten percent (10%) of the amount of the pro rata refund. 

(f) Each service agreement company, as a minimum requirement for perma- 
nent office records, shall maintain: 

(1) Acomplete set of accounting records, including a general ledger, cash 
receipts and disbursements journals, accounts receivable registers, 
and accounts payable registers. 

(2) Memorandum journals showing the service agreement forms issued to 
the company salespersons and recording the delivery of the forms to 
dealers. 

(3) Memorandum journals showing the service agreement forms received 
by dealers and indicating the disposition of the forms by the dealers. 

(4) A detailed service agreement register, in numerical order by agree- 
ment number, of agreements in force. The register shall include the 
following: agreement number, date of issue, issuing dealer, name of 
agreement holder, description of item covered, service agreement 
period (and, if applicable, mileage), gross premium, total commission 
paid, and net premium. 

(5) A detailed claims register, in numerical order by service agreement 
number. The register shall include the following information: agree- 
ment number, date of issue, date claim paid, and, if applicable, 
disposition other than payment and reason for the disposition. 

(g) Repealed by Session Laws 1993 (Reg. Sess., 1994), c. 730, s. 3. 

(h) No insurer or service agreement company shall act as a fronting 
company for any unauthorized insurer or service agreement company that is 
not in compliance with this section. As used in this subsection, “fronting 
company” means a licensed insurer or service agreement company that, by 
reinsurance or otherwise, generally transfers to one or more unauthorized 
insurers or service agreement companies that are not in compliance with this 
section a substantial portion of the risk of loss under agreements it writes in 
this State. 

(i) All funds belonging to insurers, companies, or others received by a 
salesperson of a service agreement are trust funds received by the salesperson 
in a fiduciary capacity; and the salesperson, in the applicable regular course of 
business, shall account for and pay the funds to the person entitled to the 
funds. Any salesperson who, not being entitled to the funds, diverts or 
appropriates the funds or any portion of the funds, other than funds repre- 
senting the salesperson’s commission if authorized by the salesperson agree- 
ment, to his or her own use, upon conviction is guilty of embezzlement under 
G.S. 14-90. 

(j) Any person who knowingly offers for sale or sells a service agreement for 
a company that has failed to comply with the provisions of this section is guilty 
of a Class 1 misdemeanor. All service agreement companies and individuals 
selling service agreements are subject to G.S. 75-1 through G.S. 75-19. 

(k) Repealed by Session Laws 1993 (Reg. Sess., 1994), c. 730, s. 2. 

(Ll) No service agreement company shall use in its name, contracts, litera- 
ture, advertising in any medium, or any other printed matter the words 
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“insurance”, “casualty”, “surety”, “mutual”, or any other words descriptive of 
the insurance business or deceptively similar to the name or description of any 
insurer doing business in this State, except to indicate that the obligations of 
the contract are insured by an insurance company. (1991 (Reg. Sess., 1992), c. 
1014, s. 1; 1993, c. 504, ss. 50, 51, 52; c. 539, s. 444; 1994, Ex. Sess., c. 24, s. 
14(c); 1993 (Reg. Sess., 1994), c. 730, ss. 2, 3, 5; 1995, c. 193, ss. 4, 5.) 


Editor’s Note. — This section was amended the risk of loss under agreements it writes in 
by Session Laws 1993 (Reg. Sess., 1994), c. 730, this State” at the end of subsection (h). This 
s. 5, in the coded bill drafting format provided _ section has been set out in the form above at the 
by § 120-20.1. In part, the amendment added direction of the Revisor of Statutes. 
the duplicate language “a substantial portion of 


§ 58-1-36. Insurance policy requirements. 


(a) Each service agreement company shall maintain contractual liability 
insurance or service agreement reimbursement insurance with an authorized 
insurer for one hundred percent (100%) of claims exposure, including reported 
and incurred but not reported claims and claims expenses, on business written 
in this State. 

(b) All forms relating to insurance policies written by authorized insurers 
under this section shall be filed with and approved by the Commissioner before 
they may be used for any purpose in this State, irrespective of whether the 
insurers are licensed insurers. 

(c) Each policy shall contain the following provisions: 

(1) If the service agreement company does not fulfill its obligations under 
service agreements issued in this State for any reason, including 
federal bankruptcy or state receivership proceedings, the insurer will 
pay losses and unearned premium refunds directly to any person 
making the claim under the service agreement. 

(2) The insurer shall assume full responsibility for the administration of 
claims if the service agreement company is unable to do so. 

(3) The policy is subject to the cancellation, nonrenewal, and renewal 
provisions of G.S. 58-41-15, 58-41-20, 58-41-25, and 58-41-40. 

(4) The policy shall insure all service agreements that were issued while 
the policy was in effect, regardless of whether the premium was 
remitted to the insurer. 

(5) If the insurer is fulfilling any service agreement covered by the policy 
and if the service agreement holder cancels the service agreement, the 
insurer shall make a full refund of the unearned premium to the 
consumer pursuant to G.S. 58-1-35(e)(3). 

(d) The Commissioner may adopt rules, in addition to the requirements of 
this section, governing the terms and conditions of policy forms for the 
insurance required by this section. (1993 (Reg. Sess., 1994), c. 730, s. 1.) 


$$ 58-1-40 through 58-1-50: Repealed by Session Laws 1993 (Reg. 
Sess., 1994), c. 730, s. 3. 
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ARTICLE 2. 


Commissioner of Insurance. 


§ 58-2-1. Department established. 


The Department is hereby established as a separate and distinct depart- 
ment, which is charged with the execution of laws relating to insurance and 
other subjects placed under the Department. (1899, c. 54, s. 3; 1901, c. 391, s. 
1; Rev., s. 4680; C.S., s. 6263; 1991, c. 720, s. 5.) 


Legal Periodicals. — For note discussing Carolina, see 17 Wake Forest L. Rev. 822 
changes in automobile rate regulation and the (1981). 
role of the Insurance Commissioner in North 


CASE NOTES 


Quoted in In re North Carolina Auto. Rate Cited in O’Neal v. Wake County, 196 N.C. 
Admin. Office, 278 N.C. 302, 180 S.E.2d 155 184, 145 S.E. 28 (1928); North Carolina Steel, 
(1971). Inc. v. National Council on Comp. Ins., 123 N.C. 

Stated in State ex rel. Commissioner of Ins. App. 163, 472 S.E.2d 578 (1996), aff'd in part 
v. North Carolina Rate Bureau, 350 N.C. 539, and rev’d in part, 347 N.C. 627, 496 S.E.2d 369 
516 S.E.2d 150 (1999). (1998). 


§ 58-2-5. Commissioner’s election and term of office. 


The chief officer of the Insurance Department shall be called the Commis- 
sioner of Insurance; whenever in the statutes of this State the words “Insur- 
ance Commissioner” appear, they shall be deemed to refer to and to be 
synonymous with the term “Commissioner of Insurance.” He shall be elected 
by the people in the manner prescribed for the election of members of the 
General Assembly and State officers, and the result of the election shall be 
declared in the same manner and at the same time as the election of State 
officers is now declared. His term of office begins on the first day of January 
next after his election, and is for four years or until his successor is elected and 
qualified. If a vacancy occurs during the term, it shall be filled by the Governor 
for the unexpired term. (Rev., ss. 4680, 4681; 1907, c. 868; C.S., s. 6264; 1943, 
é. 170,) 


Cross References. — As to penalty for fail- _ sioner’s taking of oath and induction into office, 
ure to take oath, see § 128-5. As to Commis- see § 147-4. 


CASE NOTES 


Quoted in Allstate Ins. Co. v. Lanier, 242 F. Admin. Office, 278 N.C. 302, 180 S.E.2d 155 
Supp. 73 (E.D.N.C. 1965). (1971). 
Cited in In re North Carolina Auto. Rate 


§ 58-2-10. Salary of Commissioner. 


The salary of the Commissioner shall be set by the General Assembly in the 
Current Operations Appropriations Act. In addition to the salary set by the 
General Assembly in the Current Operations Appropriations Act, longevity pay 
shall be paid on the same basis as is provided to employees of the State who are 
subject to the State Personnel Act. (1899, c. 54, ss. 3, 8; 1901, c. 710; 1903, c. 
A2~erd (1s. 3; Rev.,is..2756; 1907, c.830,)s. 10; 994; 1909} ¢839;, 1913; cn 194; 
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1915, cc. 158, 171; 1917, c. 70; 1919, c. 247, s. 4; C.S., s: 3874; 1921, c. 25, s. 1; 
1933, c. 282, s. 5; 1935, c. 293; 1937, c. 342; 1945, c. 383; 1947, c. 1041; 1949, 
c. 1278; 1953, c. 1, s. 2; 1957, c. 1; 1963, c. 1178, s. 6; 1967, c. 1130; c. 1237, s. 
6; 1969, c. 1214, s. 6; 1971, c. 912, s. 6; 1973, c. 778, s. 6; 1975, 2nd Sess., c. 983, 
s. 21; 1977, c. 802, s. 42.12; 1983, c. 761, s. 206; 1983 (Reg. Sess., 1984), c. 1034, 
5: 164: 51987 oc. (38..s, 32(b); 199 lear e eas) 


§ 58-2-15. Chief deputy commissioner. 


The Commissioner shall appoint and may remove at his discretion a chief 
deputy commissioner, who, in the event of the absence, death, resignation, 
disability or disqualification of the Commissioner, or in case the office of 
Commissioner shall for any reason become vacant, shall have and exercise all 
the powers and duties vested by law in the Commissioner. He shall receive 
such compensation as fixed and provided by the Department of Administra- 
tion. (1945, c. 383; 1987, c. 864, s. 19(a).) 


CASE NOTES 


61 N.C. App. 506, 300 S.E.2d 845 (1983). 
Cited in In re North Carolina Auto. Rate 


For discussion of respective powers and 
duties of the Commissioner and his desig- 


nated hearing officer in the review of filed 
rates and entry of a final agency decision in a 
contested insurance rate case, see State ex rel. 
Comm’r of Ins. v. North Carolina Rate Bureau, 


Admin. Office, 278 N.C. 302, 180 S.E.2d 155 
(1971); State ex rel. Comm’r of Ins. v. North 
Carolina Rate Bureau, 61 N.C. App. 262, 300 
S.E.2d 586 (1983). 


OPINIONS OF ATTORNEY GENERAL 


Attendance at Meetings Through Dele- 
gates or Designated Subordinates. — 
Those members of the Council of State who 
have statutory authority to delegate duties 
may, in conformity with such statutes, attend 
and vote at meetings of Boards of which they 
are ex officio members through delegates or 
designated subordinates. The remaining mem- 
bers of the Council of State may make similar 


§ 58-2-20. Chief actuary. 


delegations or designations where, in the mem- 
ber’s judgment, other duties necessitate his 
absence and the statute creating his ex officio 
membership does not express or clearly imply 
an intent of the General Assembly that the 
powers of such membership be exercised per- 
sonally. See opinion of Attorney General to the 
Honorable James E. Long, Commissioner of 
Insurance, 55 N.C.A.G. 116 (1986). 


The Commissioner shall appoint and may remove at his discretion a chief 
actuary, who shall receive such compensation as fixed and provided by the 
Department of Administration. (1945, c. 383; 1987, c. 864, s. 19(b).) 


CASE NOTES 


Cited in In re North Carolina Auto. Rate 
Admin. Office, 278 N.C. 302, 180 S.E.2d 155 
(1971). 


§ 58-2-25. Other deputies, actuaries, examiners and em- 


ployees. 


(a) The Commissioner shall appoint or employ such other deputies, actuar- 


ies, economists, financial analysts, financial examiners, licensed attorneys, 
rate and policy analysts, accountants, fire and rescue training instructors, 
market conduct analysts, insurance complaint analysts, investigators, engi- 
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neers, building inspectors, risk managers, clerks and other employees that the 
Commissioner considers to be necessary for the proper execution of the work of 
the Department, at the compensation that is fixed and provided by the 
Department of Administration. If the Commissioner considers it to be neces- 
sary for the proper execution of the work of the Department to contract with 
persons, except to fill authorized employee positions, all of those contracts, 
except those provided for in Articles 36 and 37 of this Chapter, shall be made 
pursuant to the provisions of Article 3C of Chapter 143 of the General Statutes. 
Whenever the Commissioner or any deputy or employee of the Department 
is requested or subpoenaed to testify as an expert witness in any civil or 
administrative action, the party making the request or filing the subpoena and 
on whose behalf the testimony is given shall, upon receiving a statement of the 
cost from the Commissioner, reimburse the Department for the actual time 
and expenses incurred by the Department in connection with the testimony. 
- (b) The minimum education requirements for financial analysts and exam- 
iners referred to in subsection (a) of this section are a bachelors degree, with 
the appropriate courses in accounting as defined in 21 NCAC 8A.03809, and 
other courses that are required to qualify the applicant as a candidate for the 
uniform certified public accountant examination, based on the examination 
requirements in effect at the time of graduation by the analyst or examiner 
from an accredited college or university. (1945, c. 383; 1981, c. 859, s. 94; 1987, 
c. 864, s. 20; 1989 (Reg. Sess., 1990), c. 1069, s. 20; 1991, c. 681, s. 1; 2000-122, 
s. 4.) 


Cross References. — As to assistant attor- section (b), substituted “graduation by the an- 
ney general assigned to Commissioner and In- _alyst or examiner from an accredited college or 
surance Department, see § 114-4.2A. university” for “employment by the Department 

Effect of Amendments. — Session Laws _ of the analyst or examiner.” 

2000-122, s. 4, effective July 14, 2000, in sub- 


CASE NOTES 


Quoted in In re North Carolina Auto. Rate 
Admin. Office, 278 N.C. 302, 180 S.E.2d 155 
(1971). 


§ 58-2-30. Appointments of committees or councils. 


(a) As used in this section, the term “committee” means a collective body 
that consults with and advises the Commissioner or his designee in detailed 
technical areas; and the term “council” means a collective body that consults 
with and advises the Commissioner or his designee as representative of citizen 
advice in specific areas of interest. 

(b) The Commissioner may create and appoint committees and councils, 
each of which shall consist of no more than 13 members unless otherwise 
provided by law. The members of any committee or council shall serve at the 
pleasure of the Commissioner and may be paid per diem and necessary travel 
and subsistence expenses within the limits of appropriations and in accordance 
with G.S. 138-5. Per diem, travel, and subsistence payments to members of 
committees or councils that are created in connection with federal programs 
shall be paid from federal funds unless otherwise provided by law. (1985, c. 
666, s. 44.) 


155 


§58-2-35 CH. 58. INSURANCE. $58-2-40 


§ 58-2-35. Seal of Department. 


The Commissioner, with the approval of the Governor, shall devise a seal, 
with suitable inscription, for his office, a description of which, with the 
certificate of approval by the Governor, shall be filed in the office of the 
Secretary of State, with an impression thereof, which seal shall thereupon 
become the seal of office of the Commissioner of the Department. The seal may 
be renewed whenever necessary. (1899, c. 54, s. 11; Rev., s. 4682; C.S., s. 6266; 
1991, c. 720, ss. 4, 5.) 


§ 58-2-40. Powers and duties of Commissioner. 


The Commissioner shall: 

(1) See that all laws of this State that the Commissioner is responsible for 
administering and the provisions of this Chapter are faithfully 
executed; and to that end the Commissioner is authorized to adopt 
rules in accordance with Chapter 150B of the General Statutes, in 
order to enforce, carry out and make effective the provisions of those 
laws. The Commissioner is also authorized to adopt such further rules 
not contrary to those laws that will prevent persons subject to the 
Commissioner’s regulatory authority from engaging in practices inju- 
rious to the public. | 

(2) Have the power and authority to adopt rules pertaining to and 
governing the solicitation of proxies, including financial reporting in 
connection therewith, with respect to the capital stock or other equity 
securities of any domestic stock insurance company. 

(3) Prescribe to the companies, associations, orders, or bureaus required 
by Articles 1 through 64 of this Chapter to report to the Commissioner, 
the necessary forms for the statements required. The Commissioner 
may change those forms from time to time when necessary to secure 
full information as to the standing, condition, and such other infor- 
mation desired of companies, associations, orders, or bureaus under 
the jurisdiction of the Department. | 

(4) Receive and thoroughly examine each financial statement required by 
Articles 1 through 64 of this Chapter. 

(5) Report in detail to the Attorney General any violations of the laws 
relative to insurance companies, associations, orders and bureaus or 
the business of insurance; and the Commissioner may institute civil 
actions or criminal prosecutions either by the Attorney General or 
another attorney whom the Attorney General may select, for any 
violation of the provisions of Articles 1 through 64 of this Chapter. 

(6) Upon a proper application by any citizen of this State, give a statement 
or synopsis of the provisions of any insurance contract offered or 
issued to the citizen. 

(7) Administer, or the Commissioner’s deputy may administer, all oaths 
required in the discharge of the Commissioner’s official duty. 

(8) Compile and make available to the public such lists of rates charged, 
including deviations, and such explanations of coverages that are 
provided by insurers for and in connection with contracts or policies of 
(i) insurance against loss to residential real property with not more 
than four housing units located in this State and any contents thereof 
or valuable interest therein and other insurance coverages written in 
connection with the sale of such property insurance and (ii) private 
passenger (nonfleet) motor vehicle liability, physical damage, theft, 
medical payments, uninsured motorists, and other insurance cover- 
ages written in connection with the sale of such insurance, as may be 
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advisable to inform the public of insurance premium differentials and 
of the nature and types of coverages provided. The explanations of 
coverages provided for in this section must comply with the provisions 


of Article 38 of this Chapter. 


(9) Repealed by Session Laws 2000, ch. 19, s. 3, effective on or after April 
1, 1998. (1899, c. 54, s. 8; 1905, c. 430, s. 3; Rev., s. 4689; C.S., s. 6269; 
1945 e-38a; b94 7c) 7211965, co 127 sal LOT 1s cc. 75 Tes2 O77 c: 
Ons el lLOT9NC. (05.5219: c: S8ikisy 1 eLOsk, ch846is12.1989NexA 8b: 
s. 29; 1991, c. 644, s. 26; 1997-392, s. 3; 2000-19, s. 3.) 


Cross References. — For the Readable In- 
surance Policies Act, see § 58-38-1 et seq. As to 
certain duties of Commissioner with regard to 
fire inspection and prevention, see Article 79 of 
this Chapter. As to Commissioner’s duties with 
regard to the Firemen’s Relief Fund, see Arti- 
cles 84 to 88 of this Chapter. 

Editor’s Note. — Session Laws 2000-19, s. 
22, as amended by Session Laws 2001-265, s. 4, 
provides: “This act constitutes a recent act of 
the General Assembly within the meaning of 
G.S. 150B-21.1. The Environmental Manage- 
ment Commission and the Commission on 
Health Services may adopt temporary rules to 
implement the provisions of this act until 1 
July 2002.” 


Session Laws 2000-19, s. 
severability clause. 

Effect of Amendments. — Session Laws 
2000-19, s. 3, effective on and after April 1, 
1998, repealed subdivision (9), pertaining to 
the Commission’s duty to adopt rules governing 
what constitutes an uninsurable facility. 

Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 

For article discussing limitations on ad hoc 
adjudicatory rulemaking by an administrative 
agency, see 61 N.C.L. Rev. 67 (1982). 


20, contains a 


CASE NOTES 


Rate-making authority, as distinguished 
from purely administrative functions, 
must be derived from a clear statutory 
enactment granting the Commissioner of In- 
surance such power. State ex rel. Comm’r of 
Ins. v. Integon Life Ins. Co., 28 N.C. App. 7, 220 
S.E.2d 409 (1975). 

The Commissioner of Insurance has no au- 
thority to prescribe or regulate premium rates 
except insofar as that authority has been con- 
ferred upon him by statute. State ex rel. 
Comm’r of Ins. v. North Carolina Auto. Rate 
Admin. Office, 24 N.C. App. 223, 210 S.E.2d 441 
(1974), cert. denied, 286 N.C. 412, 211 S.E.2d 
801 (1975). 

Commissioner Has No Express or Im- 
plied Power to Set Rates. — Clearly, subdi- 
vision (1) contains no express grant of authority 
to set rates and it is not such an implied power 
as is reasonably necessary for the Commission- 
er’s proper functioning. State ex rel. Comm’r of 
Ins. v. Integon Life Ins. Co., 28 N.C. App. 7, 220 
S.E.2d 409 (1975). 

The Commissioner’s power to make “rules 
and regulations” can in no way grant him the 
authority to carry out the “legislative power” of 
setting rates. State ex rel. Comm’r of Ins. v. 
Integon Life Ins. Co., 28 N.C. App. 7, 220 S.E.2d 
409 (1975). 

Insurance Commissioner’s approval of a 
requested rate increase conditioned upon a 
delayed implementation date and one-year 


guarantee was within his statutory scope of 
authority. Golden Rule Ins. Co. v. Long, 113 
N.C. App. 187, 489 S.E.2d 599 (1993). 

Or to Make Substantive Law. — An ad- 
ministrative agency has no power to promul- 
gate rules and regulations which alter or add to 
the law it was set up to administer or which 
have the effect of substantive law. State ex rel. 
Comm’r of Ins. v. Integon Life Ins. Co., 28 N.C. 
App. 7, 220 S.E.2d 409 (1975). 

Nothing in § 58-63-10 grants authority 
to the Commissioner of Insurance to take 
any action whatsoever. It merely prohibits un- 
fair methods of competition or unfair or decep- 
tive acts or practices in the insurance industry, 
which are exhaustively defined in § 58-63-15. 
State ex rel. Comm’r of Ins. v. Integon Life Ins. 
Co., 28 N.C. App. 7, 220 S.E.2d 409 (1975). 

Clearly Article 63 of this Chapter, § 58-63-1 
et seq., generally and § 58-63-10 specifically 
contain no authority to issue orders setting 
premium rates. State ex rel. Comm’r of Ins. v. 
Integon Life Ins. Co., 28 N.C. App. 7, 220 S.E.2d 
409 (1975). 

Power to Remedy Unfair Trade Prac- 
tices Under §§ 58-63-20 et seq. Limited. — 
Sections 58-63-20 and 58-63-25 and former 
§ 58-63-30, which provide for the Commission- 
er’s power to act in regard to “any unfair 
method of competition or in any unfair or 
deceptive act or practice prohibited by § 58-63- 
10...,” grant no remedial power to the Commis- 
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sioner to remedy unfair trade practices, other 
than the power to investigate, bring charges 
and issue cease and desist orders. State ex rel. 
Comm’r of Ins. v. Integon Life Ins. Co., 28 N.C. 
App. 7, 220 S.E.2d 409 (1975). 

Commissioner’s Power Under Plan of 
Operation. — The Commissioner, not the su- 
perior court, was vested with the power to 
determine if an insurer was entitled, under 
plan of operation, to a retroactive amendment 
of its ceding expense allowance; however, the 
powers given to the Commission by § 58-37-40 
do not permit the Commissioner to make find- 
ings of fact which are not supported by material 
and substantial evidence. North Carolina 
Reinsurance Facility v. Long, 98 N.C. App. 41, 
390 S.E.2d 176 (1990). 

Effect of Companies’ Acquiescence in 
Rating Setting. — Commissioner’s contention 
that acquiescence by companies writing credit 
life insurance in rates set by prior Commission- 
ers of Insurance gave present Commissioner 
the authority to fix credit life rates was unten- 
able. State ex rel. Comm’r of Ins. v. Integon Life 
Ins. Co., 28 N.C. App. 7, 220 S.E.2d 409 (1975). 

Commissioner of Insurance had no au- 
thority to enjoin an insurance company 
from entering into an agreement to lease 
property owned by the company’s president 
and treasurer. Charlotte Liberty Mut. Ins. Co. 
v. State ex rel. Lanier, 16 N.C. App. 381, 192 
S.B.2d 57 (1972). 

Applicability of Rule-Making Provisions 
of Administrative Procedure Act. — A re- 
quirement by the Commissioner of Insurance 
that audited data be submitted in a ratemaking 
case was a legislative rule and therefore subject 
to the rule making provisions of the North 
Carolina Administrative Procedure Act, 
§ 150B-1 et seq. State ex rel. Comm’r of Ins. v. 
North Carolina Rate Bureau, 300 N.C. 381, 269 
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S.E.2d 547, rehearing denied, 301 N.C. 107, 
273 S.E.2d 300 (1980). 

Anti-subrogation Rule. — Commissioner’s 
promulgation of 11 N.C.A.C. 12.0319, prohibit- 
ing subrogation provisions in life or accident 
and health insurance contracts, supported by 
this section (right to limit practices injurious to 
the public) and § 58-50-15(a) (prohibiting pro- 
visions less favorable to the insured), did not 
exceed his statutory authority, even though it 
may have changed state substantive law, and 
did not amount to an unconstitutional delega- 
tion of legislative powers because statutory 
provisions (this section and §§ 58-51-15 and 
58-50-15) and judicial review (available under 
Chapter 150B) offer adequate procedural safe- 
guards and support the delegation of power to 
the Commissioner. In re Ruling by N. C. 
Comm’r of Ins., 134 N.C. App. 22, 517 S.E.2d 
134 (1999), cert. denied, appeal dismissed, 351 
N.C. 105, 540 S.E.2d 356 (1999). 

Applied in State ex rel. Comm’r of Ins. v. 
North Carolina Auto. Rate Admin. Office, 287 
N.C. 192, 214 S.E.2d 98 (1975); State ex rel. 
Comm’r of Ins. v. North Carolina Fire Ins. 
Rating Bureau, 292 N.C. 70, 231 S.E.2d 882 
(1977). 

Quoted in Allstate Ins. Co. v. Lanier, 242 F. 
Supp. 73 (E.D.N.C. 1965); State ex rel. Lanier v. 
Vines, 274 N.C. 486, 164 S.E.2d 161 (1968); 
State ex rel. Lanier v. Vines, 1 N.C. App. 208, 
161 S.E.2d 35 (1968); In re North Carolina 
Auto. Rate Admin. Office, 278 N.C. 302, 180 
9.4 2d: 15501971), 

Stated in State v. Felts, 79 N.C. App. 205, 
339 S.E.2d 99 (1986). 

Cited in Marks v. Thompson, 282 N.C. 174, 
192 S.E.2d 311 (1972); North Carolina Life & 
Accident & Health Ins. Guar. Ass’n v. Alcatel, 
876 F. Supp. 748 (E.D.N.C. 1995). 


§ 58-2-45. Orders of Commissioner; when writing re- 


quired. 


Whenever by any provision of Articles 1 through 64 of this Chapter, the 
Commissioner is authorized to grant any approval, authorization or permis- 
sion or to make any other order affecting any insurer, insurance agent, 
insurance broker or other person or persons subject to the provisions of Articles 
1 through 64 of this Chapter, such order shall not be effective unless made in 
writing and signed by the Commissioner or by his authority. (1945, c. 383.) 


CASE NOTES 


Quoted in Allstate Ins. Co. v. Lanier, 242 F. 
Supp. 73 (E.D.N.C. 1965). 
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§ 58-2-50. Examinations, hearings, and investigations. 


All examinations, hearings, and investigations provided for by this Chapter 
may be conducted by the Commissioner personally or by one or more deputies, 
investigators, actuaries, examiners or employees designated for the purpose. If 
the Commissioner or any investigator appointed to conduct the investigations 
is of the opinion that there is evidence to charge any person or persons with a 
criminal violation of any provision of this Chapter, the Commissioner may 
arrest with warrant or cause the person or persons to be arrested. All hearings 
shall, unless otherwise specially provided, be held in accordance with this 
Article and Article 3A of Chapter 150B of the General Statutes and at a time 
and place designated in a written notice given by the Commissioner to the 
person cited to appear. The notice shall state the subject of inquiry and the 
specific charges, if any. (1945, c. 383; 1969, c. 1009; 1995, c. 193, s. 6; 1999-219, 


Saheb.) 


Legal Periodicals. — For article discussing 
limitations on ad hoc adjudicatory rulemaking 


by an administrative agency, see 61 N.C.L. Rev. 
67 (1982). 


CASE NOTES 


For discussion of respective powers.and 
duties of the Commissioner and his desig- 
nated hearing officer in the review of filed 
rates and entry of a final agency decision in a 
contested insurance rate case, see State ex rel. 
Comm’r of Ins. v. North Carolina Rate Bureau, 
61 N.C. App. 506, 300 S.E.2d 845 (1983). 

Arbitrary and Capricious Procedure. — 
Where no notice whatever was given by the 
Commissioner to the Rating Bureau of his 
intent to convert contemplated hearing on the 
Bureau’s motion to vacate “letter order” into an 
independent investigation of the reasonable- 
ness of existing premium rates for extended 
coverage insurance pursuant to former § 58- 


131.2, Commissioner’s action in proceeding 
without such notice and an adequate opportu- 
nity to the Bureau to present evidence as to the 
merits of the existing premium rate level would 
be deemed arbitrary and capricious. State ex 
rel. Comm’r of Ins. v. North Carolina Fire Ins. 
Rating Bureau, 291 N.C. 55, 229 S.E.2d 268 
(1976). 

Quoted in Allstate Ins. Co. v. Lanier, 242 F. 
Supp. 73 (E.D.N.C. 1965); State ex rel. Comm’r 
of Ins. v. North Carolina Rate Bureau, 61 N.C. 
App. 262, 300 S.E.2d 586 (1983). 

Cited in In re North Carolina Auto. Rate 
Admin. Office, 278 N.C. 302, 180 S.E.2d 155 
(1971). 


§ 58-2-52. Appeals and rate-making hearings before the 
Commissioner. 


(a) The Commissioner may adopt rules for the hearing of appeals by the 
Commissioner or the Commissioner’s designated hearing officer under G.S. 
58-36-35, 58-37-65, 58-45-50, 58-46-30, 58-48-40(c)(7), 58-48-42, and 58-62- 
51(c). These rules may provide for prefiled evidence and testimony of the 
parties, prehearing statements and conferences, settlement conferences, dis- 
covery, subpoenas, sanctions, motions, intervention, consolidation of cases, 
continuances, rights and responsibilities of parties, witnesses, and evidence. 

(b) Notwithstanding G.S. 150B-38(h), hearing procedures for rate filings 
made by the North Carolina Rate Bureau shall be governed by the provisions 
of Article 36 of this Chapter and G.S. 150B-39 through G.S. 150B-41. The 
Commissioner may adopt rules for those hearings. 

(c) Appeals under the statutes cited in subsection (a) of this section are not 
contested cases within the meaning of G.S. 150B-2(2). (1993, c. 409, s. 23; 1995, 
ec b83;:so7.) 
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§ 58-2-53. Filing approvals and disapprovals; clarification 
of law. 


Whenever any provision of this Chapter requires a person to file rates, 
forms, classification plans, rating plans, plans of operation, the Safe Driver 
Incentive Plan, or any other item with the Commissioner or Department for 
approval, the approval or disapproval of the filing is an agency decision under 
Chapter 150B of the General Statutes only with respect to the person making 
the filing or any person that intervenes in the filing. (2001-423, s. 2.) 


Editor’s Note. — Session Laws 2001-423, s. 
4, made this section effective September 22, 
2001. 


§ 58-2-55. Designated hearing officers. 


In any contested case under this Chapter or Article 9A or Article 9B of 
Chapter 143 of the General Statutes, the Commissioner may designate a 
member of his staff to serve as a hearing officer. When the Commissioner is 
unable or elects not to hear a contested case and elects not to designate a 
hearing officer to hear a contested case, he shall apply to the director of the 
Office of Administrative Hearings for the designation of an administrative law 
judge to preside at the hearing of a contested case. Upon receipt of the 
application, the Director shall, without undue delay, assign an administrative 
law judge to hear the case. (1989, c. 485, s. 30; 1999-393, s. 4.) 


§ 58-2-60. Restraining orders; criminal convictions. 


(a) Whenever it appears to the Commissioner that any person has violated, 
is violating, or threatens to violate any provision of Articles 1 through 64, 65 
and 66, 67, 69, 70, or 71 of this Chapter, or Article 9A of Chapter 143 of the 
General Statutes, he may apply to the superior court of any county in which 
the violation has occurred, is occurring, or may occur for a restraining order 
and injunction to restrain such violation. If upon application the court finds 
that any provision of said statutes has been violated, is being violated, or a 
violation thereof is threatened, the court shall issue an order restraining and 
enjoining such violations; and such relief may be granted regardless of 
whether criminal prosecution is instituted under any provision of law. 

(b) The conviction in any court of competent jurisdiction of any licensee for 
any criminal violation of the statutes referred to in subsection (a) of this 
section automatically has the effect of suspending the license of that person 
until such time that the license is reinstated by the Commissioner. As used in 
this subsection, “conviction” includes an adjudication of guilt, a plea of guilty, 
and a plea of nolo contendere. (1989, c. 485, s. 30.) 


§ 58-2-65. License surrenders. 


This section applies to persons or entities licensed under Articles 1 through 
64, 65 and 66, 67, 69, 70, or 71 of this Chapter, or Article 9A of Chapter 143 of 
the General Statutes. When a licensee is accused of any act, omission, or 
misconduct that would subject the license to Suspension or revocation, the 
licensee, with the consent and approval of the Commissioner, may surrender 
the license for a period of time established by the Commissioner. A person or 
entity who surrenders a license shall not thereafter be eligible for or submit 


ay pe aues for licensure during the period of license surrender. ( 1989 Rc; 
8030) 
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§ 58-2-69. Notification of criminal convictions and 
changes of address; service of notice. 


(a) As used in this section: 

(1) “License” includes any license, certificate, registration, or permit 
issued under this Chapter. 
(2) “Licensee” means any person who holds a license. 

(b) Every applicant for a license shall inform the Commissioner of the 
applicant’s residential address. Every licensee shall give written notification to 
the Commissioner of any change of the licensee’s residential address within 10 
business days after the licensee moves into the licensee’s new residence. This 
requirement applies if the change of residential address is by governmental 
action and there has been no actual change of residence location; in which case 
the licensee must notify the Commissioner within 10 business days after the 
effective date of the change. A violation of this subsection is not a ground for 
revocation, suspension, or nonrenewal of the license or for the imposition of 
any other penalty by the Commissioner. 

(c) If a licensee is convicted in any court of competent jurisdiction for any 
crime or offense other than a motor vehicle infraction, the licensee shall notify 
the Commissioner within 10 days after the date of the conviction. As used in 
this subsection, “conviction” includes an adjudication of guilt, a plea of guilty, 
or a plea of nolo contendere. : 

(d) Notwithstanding any other provision of law, whenever the Commis- 
sioner is authorized or required to give any notice under this Chapter to a 
licensee, the notice may be given personally or by sending the notice by 
first-class mail to the licensee at the address that the licensee has provided to 
the Commissioner under subsection (b) of this section. 

(e) The giving of notice by mail under subsection (d) of this section is 
complete upon the expiration of four days after the deposit of the notice in the 
post office. Proof of the giving of notice by mail may be made by the certificate 
of any employee of the Department. (1998-211, s. 16.) 


§ 58-2-70. Civil penalties or restitution for violations; ad- 
ministrative procedure. 


(a) This section applies to any person who is subject to licensure or 
certification under this Chapter. 

(b) Whenever the Commissioner has reason to believe that any person has 
violated any of the provisions of this Chapter, and the violation subjects the 
license or certification of that person to suspension or revocation, the Commis- 
sioner may, after notice and opportunity for a hearing, proceed under the 
appropriate subsections of this section. 

(c) If, under subsection (b) of this section, the Commissioner finds a violation 
of this Chapter, the Commissioner may, in addition to or instead of suspending 
or revoking the license or certification, order the payment of a monetary 
penalty as provided in subsection (d) of this section or petition the Superior 
Court of Wake County for an order directing payment of restitution as provided 
in subsection (e) of this section, or both. Each day during which a violation 
occurs constitutes a separate violation. 

(d) Ifthe Commissioner orders the payment of a monetary penalty pursuant 
to subsection (c) of this section, the penalty shall not be less than one hundred 
dollars ($100.00) nor more than one thousand dollars ($1,000). In determining 
the amount of the penalty, the Commissioner shall consider the degree and 
extent of harm caused by the violation, the amount of money that inured to the 
benefit of the violator as a result of the violation, whether the violation was 
committed willfully, and the prior record of the violator in complying or failing 
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to comply with laws, rules, or orders applicable to the violator. The clear 
proceeds of the penalty shall be remitted to the Civil Penalty and Forfeiture 
Fund in accordance with G.S. 115C-457.2. Payment of the civil penalty under 
this section shall be in addition to payment of any other penalty for a violation 
of the criminal laws of this State. 

(e) Upon petition of the Commissioner the court may order the person who 
committed a violation specified in subsection (c) of this section to make 
restitution in an amount that would make whole any person harmed by the 
violation. The petition may be made at any time and also in any appeal of the 
Commissioner’s order. 

(f) Restitution to any State agency for extraordinary administrative ex- 
penses incurred in the investigation and hearing of the violation may also be 
ordered by the court in such amount that would reimburse the agency for the 
expenses. 

(g) Nothing in this section prevents the Commissioner from negotiating a 
mutually acceptable agreement with any person as to the status of the person’s 
license or certificate or as to any civil penalty or restitution. 

(h) Unless otherwise specifically provided for, all administrative proceed- 
ings under this Chapter are governed by Chapter 150B of the General 
Statutes. Appeals of the Commissioner’s orders under this section shall be 
governed by G.S. 58-2-75. (1985, c. 666, s. 35; 1987, c. 752, ss. 3-5; c. 864, s. 1; 
1989, c. 485, s. 46; 1998-211, s. 15; 1998-215, s. 83(a).) 


Legal Periodicals. — For a survey of 1996 
developments in constitutional law, see 75 
N.C.L. Rev. 2252 (1997). 


CASE NOTES 


The General Assembly specifically pro- 
vided for penalties for violations of Chapter 
58 in this section and § 58-3-100. Home Indem. 
Co. v. Hoechst Celanese Corp., 128 N.C. App. 
226, 494 S.E.2d 768 (1998), cert. denied, — N.C. 
—, 505 S.E.2d 869 (1998). 

Stated in North Carolina Steel, Inc. v. Na- 
tional Council on Comp. Ins., 123 N.C. App. 


rev'd in part, 347 N.C. 627, 496 S.E.2d 369 
(1998). 

Cited in In re Appeal from Civil Penalty 
Assessed for Violations of Sedimentation Pollu- 
tion Control Act, 92 N.C. App. 1, 373 S.E.2d 572 
(1988); North Carolina Steel, Inc. v. National 
Council Comp. Ins., 347 N.C. 627, 496 S.E.2d 
369 (1998). 


163, 472 S.E.2d 578 (1996), aff’d in part and 


§ 58-2-75. Court review of orders and decisions. 


(a) Any order or decision made, issued or executed by the Commissioner, 
except an order to make good an impairment of capital or surplus or a 
deficiency in the amount of admitted assets and except an order or decision 
that the premium rates charged or filed on all or any class of risks are 
excessive, inadequate, unreasonable, unfairly discriminatory or are otherwise 
not in the public interest or that a classification assignment is unwarranted, 
unreasonable, improper, unfairly discriminatory, or not in the public interest, 
shall be subject to review in the Superior Court of Wake County on petition by 
any person aggrieved filed within 30 days from the date of the delivery of a 
copy of the order or decision made by the Commissioner upon such person. A 
copy of such petition for review as filed with and certified to by the clerk of said 
court shall be served upon the Commissioner or in his absence upon someone 
in active charge of the Department within five days after the filing thereof. If 
such petition for review is not filed within the said 30 days, the parties 
aggrieved shall be deemed to have waived the right to have the merits of the 
order or decision reviewed and there shall be no trial of the merits thereof by 
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any court to which application may be made by petition or otherwise, to enforce 
or restrain the enforcement of the same. 

(b) The Commissioner shall within 30 days, unless the time be extended by 
order of court, after the service of the copy of the petition for review as provided 
in subsection (a) of this section, prepare and file with the clerk of the Superior 
Court of Wake County a complete transcript of the record of the hearing, if any, 
had before him, and a true copy of the order or decision duly certified. The 
order or decision of the Commissioner if supported by substantial evidence 
shall be presumed to be correct and proper. The court may change the place of 
hearing, 

(1) Upon consent of the parties; or 

(2) When the convenience of witnesses and the ends of justice would be 
promoted by the change; or 

(3) When the judge has at any time been interested as a party or counsel. 

The cause shall be heard by the trial judge as a civil case upon transcript of 
the record for review of findings of fact and errors of law only. It shall be the 
duty of the trial judge to hear and determine such petition with all convenient 
speed and to this end the cause shall be placed on the calendar for the next 
succeeding term for hearing ahead of all other cases except those already given 
priority by law. If on the hearing before the trial judge it shall appear that the 
record filed by the Commissioner is incomplete, he may by appropriate order 
direct the Commissioner to certify any or all parts of the record so omitted. 

(c) The trial judge shall have jurisdiction to affirm or to set aside the order 
or decision of the Commissioner and to restrain the enforcement thereof. 

(d) Appeals from all final orders and judgments entered by the superior 
court in reviewing the orders and decisions of the Commissioner may be taken 
to the appellate division of the General Court of Justice by any party to the 
action as in other civil cases. 

(e) The commencement of proceedings under this section shall not operate 
as a stay of the Commissioner’s order or decision, unless otherwise ordered by 


Pae.comrte(1945.'c,38s;, 194 7..c).721; 1969)’c; 44's; 5557197 lic: 703)\s. 1.) 


Legal Periodicals. — For comment on the 
1947 amendment which rewrote subsection (b), 
see 25 N.C.L. Rev. 439 (1947). 

For survey of 1976 case law on insurance, see 
55 N.C.L. Rev. 1052 (1977). 

For article discussing limitations on ad hoc 


adjudicatory rulemaking by an administrative 
agency, see 61 N.C.L. Rev. 67 (1982). 

For article analyzing the scope of the North 
Carolina Insurance Commissioner’s rate-mak- 
ing authority, see 61 N.C.L. Rev. 97 (1982). 


CASE NOTES 


Differentiation Between This Section 
and § 58-2-80. — This section omits any grant 
to the Commissioner of the authority to seek 
judicial review, whereas § 58-2-80 expressly 
grants him such authority, which indicates a 
clear legislative intent to differentiate between 
these two sections. State Farm Mut. Auto. Ins. 
Co. v. Ingram, 288 N.C. 381, 218 S.E.2d 364 
(1975). 

The powers of the Commissioner are not 
to be construed broadly so as to include a 
right of appeal under this section. State 
Farm Mut. Auto. Ins. Co. v. Ingram, 288 N.C. 
381, 218 S.E.2d 364 (1975). 

The Commissioner was not intended to be the 
representative of the public or to be deemed an 
aggrieved person so as to permit him to appeal 
pursuant to the provisions of this section. State 


Farm Mut. Auto. Ins. Co. v. Ingram, 288 N.C. 
381, 218 S.E.2d 364 (1975). 

Or Under § 58-37-35. — The Commissioner 
is not expressly granted the power to appeal by 
§ 58-37-35. State Farm Mut. Auto. Ins. Co. v. 
Ingram, 288 N.C. 381, 218 S.E.2d 364 (1975). 

Commissioner’s Power Under Plan of 
Operation. — The Commissioner, not the su- 
perior court, was vested with the power to 
determine if an insurer was entitled, under 
plan of operation, to a retroactive amendment 
of its ceding expense allowance; however, the 
powers given to the Commission by § 58-37-40 
do not permit the Commissioner to make find- 
ings of fact which are not supported by material 
and substantial evidence. North Carolina 
Reinsurance Facility v. Long, 98 N.C. App. 41, 
390 S.E.2d 176 (1990). 
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Applicability of This Section and 
§ 150B-51. — Although this section and 
§ 150B-51 are comparable, § 150B-51 is the 
controlling judicial review statute; however, to 
the extent that § 58-2-75 added to and was 
consistent with the judicial review function of 
§ 150B-51, the court would apply the review 
standards articulated in both statutes. North 
Carolina Reinsurance Facility v. Long, 98 N.C. 
App. 41, 390 S.E.2d 176 (1990). 

Section Applies to Appeals in the Court 
of Appeals. — Cases involving judicial review 
before a court other than the Wake County 
Superior Court, by statutory interpretation and 
implication extend the application of this sec- 
tion to higher appeals, particularly, appeals to 
North Carolina Court of Appeals. North Caro- 
lina Reinsurance Facility v. Long, 98 N.C. App. 
41, 390 S.E.2d 176 (1990). 

Applicability of Standing Requirement 
in Court of Appeals. — Where a case involves 
the right of the Commissioner to seek review 
before the Court of Appeals and not before the 
superior court, this section is not expressly 
applicable. However, since by statutory inter- 
pretation and implication this section would 
extend its application to the analogous, higher 
appeal to the Court of Appeals, its requirement 
that the person must be aggrieved in order to 
appeal still applies. State Farm Mut. Auto. Ins. 
Co. v. Ingram, 288 N.C. 381, 218 S.E.2d 364 
(1975). 

Order Not Excepted from Review. — An 
order by the Commissioner in which, without 
notice or hearing, he abruptly directed that the 
Automobile Rate Administrative Office could 
not follow the standard rule of application for 
placing into effect changes, whether increases 
or decreases, in insurance premium rates was 
not such a decision as is described in § 58-2-80, 
nor did it fall within any of the categories 
excepted from review by petition to the Supe- 
rior Court of Wake County under this section. 
North Carolina Auto. Rate Admin. Office v. 
Ingram, 35 N.C. App. 578, 242 S.E.2d 205 
(1978). 

Issuance of Mandatory Injunction Re- 
quiring Commissioner to Approve Reorga- 
nization. — The trial court did not exceed its 
power and authority by issuing its mandatory 
injunction requiring the Commissioner of In- 
surance to approve a domestic insurance corpo- 
ration’s plan to reorganize under a holding 
company structure where the Commissioner 
acted arbitrarily and capriciously when he dis- 
approved the plan. Occidental Life Ins. Co. v. 
Ingram, 34 N.C. App. 619, 240 S.E.2d 460 
(1977). 

Review Under Article 4 of Chapter 150B. 
— Since the scope of review provided in Art. 4, 
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Ch. 150B is substantially broader than that 
provided by this section, the scope of judicial 
review applicable to a denial by the Commis- 
sioner of Insurance of a plan by a domestic 
insurance company to reorganize under a hold- 
ing company structure is that provided for in 
Art. 4 of Ch. 150B. Occidental Life Ins. Co. v. 
Ingram, 34 N.C. App. 619, 240 S.E.2d 460 
(1977). 

Presumption Favoring Commissioner’s 
Future Projections. — The Commissioner’s 
projection of past experience and present con- 
ditions into the future is presumed to be correct 
and proper if supported by substantial evidence 
and if he has taken into account all of the 
relevant facts which he is directed by statute to 
consider. In re North Carolina Fire Ins. Rating 
Bureau, 275 N.C. 15, 165 S.E.2d 207 (1969). 

Applied in In re Blue Bird Taxi Co., 237 N.C. 
373, 75 S.E.2d 156 (1953); In re North Carolina 
Fire Ins. Rating Bureau, 245 N.C. 444, 96 
S.E.2d 344 (1957); State ex rel. Comm’r of Ins. 
v. Integon Life Ins. Co., 28 N.C. App. 7, 220 
S.E.2d 409 (1975); North Carolina Fire Ins. 
Rating Bureau v. Ingram, 29 N.C. App. 338, 224 
S.E.2d 229 (1976); Unigard Mut. Ins. Co. v. 
Ingram, 71 N.C. App. 725, 323 S.E.2d 442 
(1984). 

Quoted in Allstate Ins. Co. v. Lanier, 242 F. 
Supp. 73 (E.D.N.C. 1965); In re North Carolina 
Fire Ins. Rating Bureau, 2 N.C. App. 10, 162 
S.E.2d 671 (1968); In re North Carolina Auto. 
Rate Admin. Office, 278 N.C. 302, 180 S.E.2d 
155 (1971); North Carolina Life & Accident & 
Health Ins. Guar. Ass’n v. Alcatel, 876 F. Supp. 
748 (E.D.N.C. 1995); Lupton v. Blue Cross & 
Blue Shield of N.C., 189 N.C. App. 421, 533 
S.E.2d 270 (2000), cert. denied, 353 N.C. 266, 
546 S.E.2d 105 (2000). 

Stated in Elmore v. Lanier, 270 N.C. 674, 
155 S.E.2d 114 (1967); In re Hardware Mut. 
Ins. Co., 278 N.C. 670, 180 S.E.2d 840 (1971); 
American Guarantee & Liab. Ins. Co. v. 
Ingram, 32 N.C. App. 552, 233 S.E.2d 398 
(1977); North Carolina Steel, Inc. v. National 
Council on Comp. Ins., 123 N.C. App. 163, 472 
S.E.2d 578 (1996), aff'd in part and rev'd in 
part, 347 N.C. 627, 496 S.E.2d 369 (1998). 

Cited in State ex rel. N.C. Utils. Comm’n v. 
Old Fort Finishing Plant, 264 N.C. 416, 142 
S.E.2d 8 (1965); State ex rel. Lanier v. Vines, 1 
N.C. App. 208, 161 S.E.2d 35 (1968); In re 
McCrary, 112 N.C. App. 161, 435 S.E.2d 359 
(1993); St. Paul Fire & Marine Ins. Co. v. North 
Carolina Motor Vehicle Reinsurance Facility, 
124 N.C. App. 450, 476 S.E.2d 897 (1996); 
North Carolina Steel, Inc. v. National Council 
Comp. Ins., 347 N.C. 627, 496 S.E.2d 369 
(1998). 
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§ 58-2-80. Court review of rates and classification. 


Any order or decision of the Commissioner that the premium rates charged 
or filed on all or any class of risks are excessive, inadequate, unreasonable, 
unfairly discriminatory or are otherwise not in the public interest or that a 
classification or classification assignment is unwarranted, unreasonable, im- 
proper, unfairly discriminatory or not in the public interest may be appealed to 
the North Carolina Court of Appeals by any party aggrieved thereby. Any such 
order shall be based on findings of fact, and if applicable, findings as to trends 
related to the matter under investigation, and conclusions of law based 
thereon. Any order or decision of the Commissioner, if supported by substantial 
evidence, shall be presumed to be correct and proper. For the purposes of the 
appeal the Insurance Commissioner, who shall be represented by his general 


counsel, shall be deemed an aggrieved party. (1971, c. 703, s. 2.) 


Cross References. — As to jurisdiction of 
the Court of Appeals to review orders or deci- 
sions of the Commissioner of Insurance, see 
§ 7A-250. 

Legal Periodicals. — For article discussing 
limitations on ad hoc adjudicatory rulemaking 


by an administrative agency, see 61 N.C.L. Rev. 
67 (1982). 

For article analyzing the scope of the North 
Carolina Insurance Commissioner’s rate-mak- 
ing authority, see 61 N.C.L. Rev. 97 (1982). 


CASE NOTES 


Differentiation Between § 58-2-75 and 
This Section. — Section 58-2-75 omits any 
grant to the Commissioner of the authority to 
seek judicial review, whereas this section ex- 
pressly grants him such authority. This indi- 
cates a clear legislative intent to differentiate 
between these two sections. State Farm Mut. 
Auto. Ins. Co. v. Ingram, 288 N.C. 381, 218 
S.E.2d 364 (1975). 

This section applies only to orders af- 
fecting premium rates on any class of risks 
or the propriety of a given classification or 
classification assignment. State Farm Mut. 
Auto. Ins. Co. v. Ingram, 288 N.C. 381, 218 
S.E.2d 364 (1975). 

Inapplicability to Appointment of Agent 
Representative. — Where a case involves the 
appointment of an agent to represent an insur- 
ance company, neither this section nor the 
exceptions to § 58-2-75, other than that for an 
order covered by this section, are applicable. 
State Farm Mut. Auto. Ins. Co. v. Ingram, 288 
N.C. 381, 218 S.E.2d 364 (1975). 

Construction of This Section with Arti- 
cle 12B (now Article 36) of This Chapter. — 
Prior to the 1977 legislation enacting Article 
12B (now Article 36) of Chapter 58, it was held 
that the reviewing court had no inherent au- 
thority to fix rates nor to continue them in 
effect pending a hearing on remand. Under the 
1977 legislative scheme, however, the Court of 
Appeals is not setting a workers’ compensation 
rate when it reverses Commissioner’s order of 
disapproval. The rate is set by the Commis- 
sioner in failing to carry the burden of showing 
affirmatively and specifically that the filing 


does not comply with statutory standards. 
State ex rel. Comm’r of Ins. v. North Carolina 
Rate Bureau, 40 N.C. App. 85, 252 S.E.2d 811, 
cert. denied, 297 N.C. 452, 256 S.E.2d 810 
(1979). 

Rate Bureau was a “party aggrieved” 
within the meaning of this section; accordingly, 
it could challenge orders and decisions of the 
Commissioner of Insurance that disapproved 
premium rates, and there was no reason to 
conclude that the Rate Bureau had standing in 
this context but not in the context of challeng- 
ing the distribution of funds under § 58-36-25. 
State ex rel. Comm’r of Ins. v. North Carolina 
Rate Bureau, 102 N.C. App. 809, 403 S.E.2d 
597 (1991), 

Burden on Commissioner in Disapprov- 
ing Rate Filing. — The Commissioner can no 
longer effectively disapprove a rate filing by 
inaction or a bare assertion that the Rate 
Bureau has not carried its burden of proof. 
Though the new statutory scheme does not 
shift the ultimate burden of proof from the Rate 
Bureau to the Commissioner, it does place on 
the Commissioner, in disapproving a filing, the 
burden of affirmatively and specifically show- 
ing how the bureau has not carried its burden 
of proof, and, if the Commissioner fails to do so 
by substantial evidence, the presumption of 
prima facie correctness given to an order of the 
Commissioner by this section and § 58-2-90 is 
rebutted. State ex rel. Comm’r of Ins. v. North 
Carolina Rate Bureau, 40 N.C. App. 85, 252 
S.E.2d 811, cert. denied, 297 N.C. 452, 256 
S.E.2d 810 (1979). 

Duty of Court of Appeals on Appeal from 
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Commissioner’s Order of Disapproval of 
Rate Filing. — If the Commissioner fails to 
perform the affirmative duties imposed upon 
him by Article 12B (now Article 36) of Chapter 
58 after a filing by the Rate Bureau, the filing 
shall be deemed to be approved, just as there is 
a deemed approval upon his failure to give 
notice of hearing within 30 days under § 58-36- 
20(b). If the Court of Appeals, on appeal from 
the Commissioner’s order of disapproval, finds 
that the order is not supported by material and 
substantial evidence, it is then the duty of the 
court to determine whether the filing complies 
with the statutory standards and methods and 
is supported by substantial evidence. If no such 
compliance is found the disapproval order will 
be vacated and the filing approved, and this 
will constitute a final determination under 
§ 58-36-25, which will require an order distrib- 
uting the escrowed funds to the members of the 
Rate Bureau. State ex rel. Comm’r of Ins. v. 
North Carolina Rate Bureau, 40 N.C. App. 85, 
252 S.E.2d 811, cert. denied, 297 N.C. 452, 256 
S.E.2d 810 (1979). 

Findings of Fact Prerequisite to Review. 
— Without appropriate findings of fact, as re- 
quired by this section, an order of the Commis- 
sioner cannot be judicially reviewed by an ap- 
pellate court. State ex rel. Comm’r of Ins. v. 
Compensation Rating & Inspection Bureau, 30 
N.C. App. 332, 228 S.E.2d 264 (1976), rev’d on 
other grounds, 292 N.C. 471, 234 S.E.2d 720 
(1977). 

Order Not Excepted from Review. — An 
order by the Commissioner in which, without 
notice or hearing, he abruptly directed that the 
Automobile Rate Administrative Office could 
not follow the standard rule of application for 
placing into effect changes, whether increases 
or decreases, in insurance premium rates was 
not such a decision as is described in this 
section, nor did it fall within any of the catego- 
ries excepted from review by petition to the 
Superior Court of Wake County under § 58-2- 
75(a). North Carolina Auto. Rate Admin. Office 
v. Ingram, 35 N.C. App. 578, 242 S.E.2d 205 
(1978). 

Meaning of “Substantial Evidence.” — 
Substantial evidence has been described as 
such relevant evidence as a reasonable mind 
might accept as adequate to support a conclu- 
sion. State ex rel. Comm’r of Ins. v. North 
Carolina Auto. Rate Admin. Office, 30 N.C. App. 
427, 227 S.E.2d 603 (1976), aff’d in part, rev'd 
in part, 292 N.C. 1, 231 S.E.2d 867 (1977); State 
ex rel. Comm’r of Ins. v. North Carolina Rate 
Bureau, 44 N.C. App. 191, 261 S.E.2d 671 
(1979), modified and aff’d, 300 N.C. 485, 269 
S.E.2d 602 (1980). 

Substantial evidence is more than a 
scintilla or a permissible inference. State 
ex rel. Comm’r of Ins. v. North Carolina Auto. 
Rate Admin. Office, 30 N.C. App. 427, 227 
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S.E.2d 603 (1976), aff'd in part, rev'd in part, 
292 N.C. 1, 231 S.E.2d 867 (1977); State ex rel. 
Comm’r of Ins. v. North Carolina Rate Bureau, 
44 N.C. App. 191, 261 S.E.2d 671 (1979), mod- 
ified and aff’d, 300 N.C. 485, 269 S.E.2d 602 
(1980). 

Application of “Substantial Evidence” 
Standard. — In the application of the “sub- 
stantial evidence” standard, courts will gener- 
ally defer to the expertise of the administrator 
in his specialized field if there is reasonable 
evidence to support his decision. State ex rel. 
Comm’r of Ins. v. State ex rel. Att’y Gen., 19 
N.C. App. 263, 198 S.E.2d 575, appeal dis- 
missed, 284 N.C. 252, 200 S.E.2d 659 (1973). 

Calculation of Profit Provisions. — There 
was substantial and material evidence to sup- 
port the Commissioner’s use of the more con- 
servative statutory accounting principles (SAP) 
in calculating the profit provisions. State ex rel. 
Comm’r of Ins. v. North Carolina Rate Bureau, 
124 N.C. App. 674, 478 S.E.2d 794 (1996), cert. 
denied, 346 N.C. 184, 486 S.E.2d 217 (1997). 

Premium-to-Surplus Ratio. — There was 
substantial evidence to support the Commis- 
sioner’s selection of the traditional standard 2 
to 1 for the premium-to-surplus ratio. State ex 
rel. Comm’r of Ins. v. North Carolina Rate 
Bureau, 124 N.C. App. 674, 478 S.E.2d 794 
(1996), cert. denied, 346 N.C. 184, 486 S.E.2d 
210 (1997): 

Findings Must Be Clear and Specific. — 
In reaching his ultimate determination, the 
Commissioner must make findings which 
clearly and specifically indicate the facts on 
which he bases his order, the resolution of 
conflicting evidence, and the consideration he 
has given to the material and substantial evi- 
dence that has been offered. State ex rel. 
Comm’r of Ins. v. North Carolina Rate Bureau, 
95 N.C. App. 157, 381 S.E.2d 801 (1989), appeal 
dismissed, State ex rel. Comm’r of Ins. v. North 
Carolina Rate Bureau, 102 N.C. App. 809, 403 
S.E.2d 597 (1991). 

As to the statutory scheme for Workers’ 
Compensation rate-making, see State ex rel. 
Comm’r of Ins. v. North Carolina Rate Bureau, 
40 N.C. App. 85, 252 S.E.2d 811, cert. denied, 
297 N.C. 452, 256 $.H.2d 810 (1979). 

Applied in State ex rel. Comm’r of Ins. v. 
State ex rel. Att’y Gen., 16 N.C. App. 279, 192 
S.E.2d 138 (1972); State ex rel. Comm’r of Ins. 
v. North Carolina Auto. Rate Admin. Office, 19 
N.C. App. 548, 199 S.E.2d 479 (1973); State ex 
rel. Comm’r of Ins. v. North Carolina Auto. Rate 
Admin. Office, 287 N.C. 192, 214 S.E.2d 98 
(1975); State ex rel. Comm’r of Ins. v. Integon 
Life Ins. Co., 28 N.C. App. 7, 220 S.E.2d 409 
(1975); North Carolina Fire Ins. Rating Bureau 
v. Ingram, 29 N.C. App. 338, 224 S.E.2d 229 
(1976); State ex rel. Comm’r of Ins. v. North 
Carolina Fire Ins. Rating Bureau, 292 N.C. 70, 
231 S.E.2d 882 (1977). 
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Cited in State ex rel. Comm’r of Ins. v. North 
Carolina Rate Bureau, 129 N.C. App. 662, 501 
S.E.2d 681 (1998). 


§ 58-2-85. Procedure on appeal under § 58-2-80. 


Appeals to the North Carolina Court of Appeals pursuant to G.S. 58-2-80 
shall be subject to the following provisions: 

(1) No party to a proceeding before the Commissioner may appeal from 
any final order or decision of the Commissioner unless within 30 days 
after the entry of such final order or decision, or within such time 
thereafter as may be fixed by the Commissioner, by order made within 
30 days, the party aggrieved by such decision or order shall file with 
the Commissioner notice of appeal and exceptions which shall set 
forth specifically the ground or grounds on which the aggrieved party 
considers said decision or order to be unlawful, unjust, unreasonable 
or unwarranted, and including errors alleged to have been committed 
by the Commissioner. 

(2) Any party may appeal from all or any portion of any final order or 
decision of the Commissioner in the manner herein provided. Copy of 
the notice of appeal shall be mailed by the appealing party at the time 
of filing with the Commissioner, to each party to the proceeding to the 
addresses as they appear in the files of the Commissioner in the 
proceeding. The failure of any party, other than the Commissioner, to 
be served with or to receive a copy of the notice of appeal shall not 
affect the validity or regularity of the appeal. 

(3) The Commissioner may on motion of any party to the proceeding or on 
its own motion set the exceptions to the final order upon which such 
appeal is based for further hearing before the Commissioner. 

(4) The appeal shall lie to the Court of Appeals as provided in G.S. 7A-29. 
The procedure for the appeal shall be as provided by the rules of 
appellate procedure. 

(5), (6) Repealed by Session Laws 1975, c. 391, s. 11. 

(7) The Court of Appeals shall hear and determine all matters arising on 
such appeal, as in this Article provided, and may in the exercise of its 
discretion assign the hearing of said appeal to any panel of the Court 
of Appeals. 

(8) Unless otherwise provided by the rules of appellate procedure, the 
cause on appeal from the Commissioner of Insurance shall be entitled 
“State of North Carolina ex rel. Commissioner of Insurance (here add 
any additional parties in support of the Commissioner’s order and 
their capacity before the Commissioner). Appellee(s) v. (here insert 
name of appellant and his capacity before the Commissioner), Appel- 
lant.” Appeals from the Insurance Commissioner pending in the 
superior courts on January 1, 1972, shall remain on the civil issue 
docket of such superior court and shall have priority over other civil 
actions. Appeals to the Court of Appeals under G.S. 7A-29 shall be 
docketed in accordance with the rules of appellate procedure. 

(9) In any appeal to the Court of Appeals, the complainant in the original 
complaint before the Commissioner shall be a party to the record and 
each of the parties to the proceeding before the Commissioner shall 
have a right to appear and participate in said appeal. 

(10) An appeal under this section shall operate as a stay of the Commis- 
sioner’s order or decision until said appeal has been dismissed or the 
questions raised by the appeal determined according to law. (1971, c. 
70 OS = FA IS la Ra V8 Bs NO 
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Legal Periodicals. — For survey of 1976 
case law on insurance, see 55 N.C.L. Rev. 1052 
(1977). 
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For article diseussing limitations on ad hoc 
adjudicatory rulemaking by an administrative 
agency, see 61 N.C.L. Rev. 67 (1982). 


CASE NOTES 


Applicability of §§ 58-2-40 Through 58-2- 
200 to Judicial Review of Ratemaking Pro- 
cedures. — While the North Carolina Admin- 
istrative Procedure Act, § 150B-1 et seq., 
controls judicial review of insurance 
ratemaking procedures, the review provisions 
of §§ 58-2-40 through 58-2-200 should also 
apply insofar as those provisions are compati- 


Applied in State ex rel. Commrr of Ins. v. 
North Carolina Auto. Rate Admin. Office, 19 
N.C. App. 548, 199 S.E.2d 479 (1973); State ex 
rel. Comm’r of Ins. v. North Carolina Auto. Rate 
Admin. Office, 287 N.C. 192, 214 S.E.2d 98 
(1975); North Carolina Fire Ins. Rating Bureau 
v. Ingram, 29 N.C. App. 338, 224 S.E.2d 229 
(1976). 


ble with the act. State ex rel. Comm’r of Ins. v. 
North Carolina Rate Bureau, 300 N.C. 460, 269 
S.E.2d 538 (1980). 


§ 58-2-90. Extent of review under § 58-2-80. 


(a) On appeal the court shall review the record and the exceptions and 
assignments of error in accordance with the rules of the Court of Appeals, and 
any alleged irregularities in procedures before the Commissioner, not shown in 
the record, shall be considered under the rules of the Court of Appeals. 

(b) So far as necessary to the decision and where presented, the court shall 
decide all relevant questions of law, interpret constitutional and statutory 
provisions, and determine the meaning and applicability of the terms of any 
action of the Commissioner. The court may affirm or reverse the decision of the 
Commissioner, declare the same null and void, or remand the case for further 
proceedings; or it may reverse or modify the decision if the substantial rights 
of the appellants have been prejudiced because the Commissioner’s findings, 
inferences, conclusions or decisions are: 

(1) In violation of constitutional provisions, or 

(2) In excess of statutory authority or jurisdiction of the Commissioner, or 

(3) Made upon unlawful proceedings, or 

(4) Affected by other errors of law, or 

(5) Unsupported by material and substantial evidence in view of the 
entire record as submitted, or 

(6) Arbitrary or capricious. 

(c) In making the foregoing determinations, the court shall review the whole 
record or such portions thereof as may be cited by any party and due account 
shall be taken of the rule of prejudicial error. The appellant shall not be 
permitted to rely upon any grounds for relief on appeal which were not set 
forth specifically in his notice of appeal filed with the Commissioner. 

(d) The court shall also compel action of the Commissioner unlawfully 
withheld or unlawfully or unreasonably delayed. 

(e) Upon any appeal, the rates fixed or any rule, regulation, finding, 
determination, or order made by the Commissioner under the provisions of 


sree 1 through 64 of this Chapter shall be prima facie correct. (1971, c. 703, 
s. 4. 


Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 

For survey of 1980 administrative law, see 59 
N.C.L. Rev. 1017 (1981). 

For article discussing limitations on ad hoc 


adjudicatory rulemaking by an administrative 
agency, see 61 N.C.L. Rev. 67 (1982). 

For article analyzing the scope of the North 
Carolina Insurance Commissioner’s rate-mak- 
ing authority, see 61 N.C.L. Rev. 97 (1982). 
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CASE NOTES 


Applicability of Review Standards to 
Ratemaking Cases. — Section 150B-51 is the 
controlling judicial review statute in insurance 
ratemaking cases. However, to the extent that 
subsection (b) of this section adds to the judicial 
review function and in light of the virtually 
identical thrust of the two statutes, the Su- 
preme Court applied the review standards of 
both this section and § 150B-51, where those 
standards could be construed as being consis- 
tent with each other. State ex rel. Comm’r of 
Ins. v. North Carolina Rate Bureau, 300 N.C. 
381, 269 S.E.2d 547, rehearing denied, 301 
N.C. 107, 273 S.E.2d 300 (1980). 

Subdivision (b)(1) and § 150B-51(b)(1) 
do not contemplate constitutional review 
where appellants, the rate bureau and mem- 
ber companies make no assertion that their 
rights have been prejudiced because any of the 


findings or conclusions of the Commissioner of | 


Insurance were in violation of any constitu- 
tional provisions. State ex rel. Comm’r of Ins. v. 
North Carolina Rate Bureau, 300 N.C. 381, 269 
S.E.2d 547, rehearing denied, 301 N.C. 107, 
273 S.E.2d 300 (1980). 

Prohibitions in Subdivisions (b)(2) and 
(b)(3) Distinguished. — The prohibition 
against agency action “in excess of statutory 
authority” under subdivision (b)(2) of this sec- 
tion and § 150B-51(b)(2) refers to the general 
authority of an administrative agency properly 
to discharge its statutorily assigned responsi- 
bilities, while the prohibition against agency 
action “made upon unlawful procedure” under 
subdivision (b)(3) and § 150B-51(b)(3) refers to 
the procedures employed by the agency in dis- 
charging its statutorily authorized acts. State 
ex rel. Comm’r of Ins. v. North Carolina Rate 
Bureau, 300 N.C. 381, 269 S.E.2d 547, rehear- 
ing denied, 301 N.C. 107, 273 S.E.2d 300 
(1980). 

The “whole record” test is applicable to 
judicial review of administrative deci- 
sions in North Carolina, and both subdivision 
(b)(5) of this section and § 150B-51(b)(5) put 
forth that test as a proper standard of judicial 
review of insurance ratemaking proceedings. 
State ex rel. Comm’r of Ins. v. North Carolina 
Rate Bureau, 300 N.C. 381, 269 S.E.2d 547, 
rehearing denied, 301 N.C. 107, 273 S.E.2d 300 
(1980). 

When evidence is conflicting, the standard 
for judicial review of administrative decisions 
in North Carolina is that of the “whole record” 
test. State ex rel. Comm’ of Ins. v. North 
Carolina Rate Bureau, 300 N.C. 381, 269 
S.E.2d 547, rehearing denied, 301 N.C. 107, 
273 S.E.2d 300 (1980). 

“Whole Record” Test Explained. — The 
“whole record” test requires the reviewing court 


to consider the record evidence supporting the 
commissioner’s order, to also consider the 
record evidence contradicting the commission- 
er’s findings, and to determine if the commis- 
sioner’s decision had a rational basis in the 
material and substantial evidence offered. 
State ex rel. Comm’r of Ins. v. North Carolina 
Rate Bureau, 75 N.C. App. 201, 331 S.E.2d 124, 
cert. denied, 314 N.C. 547, 335 S.E.2d 319 
(1985). 

Construction with Article 12B (now Ar- 
ticle 36) of This Chapter. — Prior to the 1977 
legislation enacting Article 12B (now Article 36) 
of Chapter 58, it was held that the reviewing 
court had no inherent authority to fix rates nor 
to continue them in effect pending a hearing on 
remand. Under the 1977 legislative scheme, 
however, the Court of Appeals is not setting a 
workers’ compensation rate when it reverses 
the Commissioner’s order of disapproval. The 
rate is set by the Commissioner in failing to 
carry the burden of showing affirmatively and 
specifically that the filing does not comply with 
statutory standards. State ex rel. Comm’r of 
Ins. v. North Carolina Rate Bureau, 40 N.C. 
App. 85, 252 S.E.2d 811, cert. denied, 297 N.C. 
452, 256 S.E.2d 810 (1979). 

Burden of Proof on Rate Bureau. — 
While the commissioner’s order must be based 
on material and substantial evidence in the 
record, the ultimate burden of proof to justify a 
rate adjustment and its amount is on the rate 
bureau. State ex rel. Comm’r of Ins. v. North 
Carolina Rate Bureau, 75 N.C. App. 201, 331 
S.E.2d 124, cert. denied, 314 N.C. 547, 335 
S.E.2d 319 (1985). 

Burden on Commissioner in Disapprov- 
ing Rate Filing. — The Commissioner can no 
longer effectively disapprove a rate filing by 
inaction or a bare assertion that the Rate 
Bureau has not carried its burden of proof. 
Though the new statutory scheme does not 
shift the ultimate burden of proof from the Rate 
Bureau to the Commissioner, it does place on 
the Commissioner, in disapproving a filing, the 
burden of affirmatively and specifically show- 
ing how the bureau has not carried its burden 
of proof, and, if the Commissioner fails to do so 
by substantial evidence, the presumption of 
prima facie correctness given to an order of the 
Commissioner by § 58-2-80 and this section is 
rebutted. State ex rel. Comm’r of Ins. v. North 
Carolina Rate Bureau, 40 N.C. App. 85, 252 
S.E.2d 811, cert. denied, 297 N.C. 452, 256 
S.E.2d 810 (1979). 

Duty of Court of Appeals on Appeal from 
Commissioner’s Order of Disapproval of 
Rate Filing. — If the Commissioner fails to 
perform the affirmative duties imposed upon 
him by Article 12B (now Article 36) of Chapter 
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58 after a filing by the Rate Bureau, the filing 
shall be deemed to be approved, just as there is 
a deemed approval upon his failure to give 
notice of hearing within 30 days under § 58-36- 
20(b). If the Court of Appeals, on appeal from 
the Commissioner’s order of disapproval, finds 
that the order is not supported by material and 
substantial evidence, it is then the duty of the 
court to determine whether the filing complies 
with the statutory standards and methods and 
is supported by substantial evidence. If no such 
compliance is found the disapproval order will 
be vacated and the filing approved, and this 
will constitute a final determination under 
§ 58-36-25, which will require an order distrib- 
uting the escrowed funds to the members of the 
Rate Bureau. State ex rel. Comm’r of Ins. v. 
North Carolina Rate Bureau, 40 N.C. App. 85, 
252 S.E.2d 811, cert. denied, 297 N.C. 452, 256 
S.E.2d 810 (1979). 

Sufficiency of Evidence Is for Agency to 
Determine. — It is for the administrative 
agency to determine the weight and sufficiency 
of the evidence and the credibility of the wit- 
nesses, to draw inferences from the facts, and to 
appraise conflicting and circumstantial evi- 
dence. State ex rel. Comm’r of Ins. v. North 
Carolina Rate Bureau, 300 N.C. 381, 269 
S.E.2d 547, rehearing denied, 301 N.C. 107, 
273 S.E.2d 300 (1980). 

Meaning of “Substantial Evidence.” — 
Substantial evidence is such relevant evidence 
as a reasonable mind might accept as adequate 
to support a conclusion. State ex rel. Comm’r of 
Ins. v. North Carolina Auto. Rate Admin. Office, 
287 N.C. 192, 214S8.E.2d 98 (1975); State ex rel. 
Comm’r of Ins. v. North Carolina Auto. Rate 
Admin. Office, 30 N.C. App. 427, 227 S.E.2d 603 
(1976), modified, 292 N.C. 1, 231 S.E.2d 867 
(1977); State ex rel. Comm’r of Ins. v. North 
Carolina Fire Ins. Rating Bureau, 292 N.C. 70, 
231 S.E.2d 882 (1977); State ex rel. Comm’r of 
Ins. v. North Carolina Rate Bureau, 41 N.C. 
App. 310, 255 S.E.2d 557 (1979), aff'd in part 
and rev'd in part, 300 N.C. 381, 269 S.E.2d 547 
(1980). 

A finding that a fact is true because the fact 
finder finds no reason to believe it is not true is 
not supported by “material and substantial 
evidence.” State ex rel. Comm’r of Ins. v. North 
Carolina Auto. Rate Admin. Office, 24 N.C. App. 
223, 210 S.EH.2d 441 (1974), cert. denied, 286 
N.C. 412, 211 S.E.2d 801 (1975). 

Substantial evidence is more than a 
scintilla or a permissible inference. State 
ex rel. Comm’r of Ins. v. North Carolina Auto. 
Rate Admin. Office, 287 N.C. 192, 214 S.F.2d 98 
(1975); State ex rel. Comm’r of Ins. v. North 
Carolina Auto. Rate Admin. Office, 30 N.C. App. 
4217, 227 S.E.2d 603 (1976), aff’d in part, rev’d 
in part, 292 N.C. 1, 231 S.E.2d 867 (1977). 

The weight and credibility of conflicting 
evidence in a rate making hearing was for the 
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commissioner to decide. State ex rel. Comm’r of 
Ins. v. North Carolina Rate Bureau, 75 N.C. 
App. 201, 331 S.E.2d 124, cert. denied, 314.N.C. 
547, 335 S.E.2d 319 (1985). 

Order Held Not in Excess of Statutory 
Powers. — An order of the Commissioner of 
Insurance that data submitted in a ratemaking 
case be audited was not in excess of his statu- 
tory powers as contemplated by subdivision 
(b)(2) of this section or § 150B-51(b)(2). State 
ex rel. Comm’r of Ins. v. North Carolina Rate 
Bureau, 300 N.C. 381, 269 S.E.2d 547, rehear- 
ing denied, 301 N.C. 107, 273 S.E.2d 300 
(1980). 

Ad Hoc Rulemaking Held Improper. — 
Though administrative agencies can establish 
rules through the case-by-case process of ad- 
ministrative adjudication, ad hoc rulemaking 
requiring audited data was not proper where: 
(1) the lack of unaudited data was not a prob- 
lem unforeseen by the Commissioner, (2) ab- 
sence of a relevant general rule did not prohibit 
this ratemaking, (3) the Commissioner had 
sufficient experience with the problem, and (4) 
the problem of auditing was not so specialized 
and varying in nature as to be impossible of 
capture within the boundaries of a general rule. 
State ex rel. Comm’r of Ins. v. North Carolina 
Rate Bureau, 300 N.C. 381, 269 S.E.2d 547, 
rehearing denied, 301 N.C. 107, 273 S.E.2d 300 
(1980). 

Commissioner’s attempt to establish a rule 
requiring audited data in an insurance 
ratemaking hearing was “made upon unlawful 
procedure” as contemplated by subdivision 
(b)(3) of this section and § 150B-51(b)(3) where 
the Commissioner sought to establish the rule 
on an ad hoc adjudication basis rather than 
following normal North Carolina Administra- 
tive Procedure Act rulemaking requirements, 
since the process of rulemaking would have 
presented no danger that its use would frus- 
trate the effective accomplishment of the agen- 
cys functions. State ex rel. Comm’r of Ins. v. 
North Carolina Rate Bureau, 300 N.C. 381, 269 
S.E.2d 547, rehearing denied, 301 N.C. 107, 
273 S.E.2d 300 (1980). 

Methods of Analysis Upheld. — Commis- 
sioner’s reliance on market to book ratio anal- 
ysis, a discounted cash flow analysis, and a 
comparable earnings analysis as methods of 
analysis of the profit to which insurance com- 
panies were entitled lay entirely within his 
discretion. State ex rel. Comm’r of Ins. v. North 
Carolina Rate Bureau, 96 N.C. App. 220, 385 
S.E.2d 510 (1989). 

Action Held Arbitrary and Capricious. 
— Where the Commissioner of Insurance did 
nothing more, in adopting a complicated and 
novel formula for determining underwriting 
profit, than listen to one employee of an insur- 
ance department in a sister state, such an 
approach was a clear example of an arbitrary 
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and capricious action by an administrative 
agency as contemplated by the North Carolina 
legislature in establishing that criterion for 
judicial review in subdivision (b)(6) of this sec- 
tion and § 150B-51(b)(6). State ex rel. Comm’r 
of Ins. v. North Carolina Rate Bureau, 300 N.C. 
381, 269 S.E.2d 547, rehearing denied, 301 
N.C. 107, 273 S.E.2d 300 (1980). 

The Commissioner’s action ordering audited 
data in a ratemaking case was arbitrary and 
capricious as contemplated by subdivision 
(b\(6) of this section and § 150B-51(b)(6), 
where: (1) the order was vague and uncertain in 
that it did not establish the extent to which 
examination of “original source documents” 
was required; (2) it did not make clear whether 
the auditing must be performed by certified 
public accountants, other accountants, or actu- 
aries; (3) it did not specify the degree of preci- 
sion and reliability required of “statistical sam- 
pling”; (4) it generally did not provided 
adequate guidelines for compliance with the 


general conclusion that data in a ratemaking 


hearing be audited; (5) it included no determi- 
nation by the Commissioner as to the possibil- 
ity of performance of his new rule nor whether 
implementation of the rule would be economi- 
cally feasible; (6) it included no determination 
whether the statutory time limits could be 
complied with in face of the new rule; and (7) it 
included no determination whether the “origi- 
nal source data” contemplated by the new rule 
was even available for the past years involved 
in the filing or whether such data, if available, 
was located in North Carolina or outside the 
State in the case of the several hundred com- 
panies writing insurance in this State. State ex 
rel. Comm’r of Ins. v. North Carolina Rate 
Bureau, 300 N.C. 381, 269 S.E.2d 547, rehear- 
ing denied, 301 N.C. 107, 273 S.E.2d 300 
(1980). 

Speculative Statements as Inadequate 
for Rates. — The effects on automobile liabil- 
ity insurance costs in this State, if any, of the 
so-called “energy crisis” and economic condi- 
tions, including the unemployment rate, are 
difficult, if not impossible, to quantify. Rates 
cannot be based upon such speculative state- 
ments. Hence, order of the Commissioner was 
not based on material and substantial evidence 
and would be reversed. State ex rel. Comm’r of 
Ins. v. North Carolina Auto. Rate Admin. Office, 
30 N.C. App. 427, 227 S.E.2d 603 (1976), aff’d 
in part, rev'd in part, 292 N.C. 1, 231 S.E.2d 867 
(1977). 

It is proper for the Commissioner to 
consider investment earnings on capital 
invested by insurers in reviewing the 
ratemaking formula. State ex rel. Comm’r of 
Ins. v. North Carolina Rate Bureau, 41 N.C. 
App. 310, 255 S.E.2d 557 (1979), aff’d in part 
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and rev'd in part, 300 N.C. 381, 269 S.E.2d 547 
(1980). 

As to the statutory scheme for workers’ 
compensation ratemaking, see State ex rel. 
Comm’r of Ins. v. North Carolina Rate Bureau, 
40 N.C. App. 85, 252 S.E.2d 811, cert. denied, 
297 N.C. 452, 256 S.E.2d 810 (1979). 

Unlawful Delegation of Power to Make 
Final Agency Decision. — Where the Com- 
missioner of Insurance delegated to his ap- 
pointed hearing officer the power to make the 
final agency decision, the commissioner made 
an unlawful delegation of his powers. State ex 
rel. Comm’r of Ins. v. North Carolina Rate 
Bureau, 61 N.C. App. 262, 300 S.E.2d 586, cert. 
denied, 308 N.C. 392, 301 S.E.2d 702; 308 N.C. 
548, 304 S.E.2d 242 (1983). 

For discussion of respective powers and 
duties of the Commissioner and his desig- 
nated hearing officer in the review of filed 
rates and entry of a final agency decision in a 
contested insurance rate case, see State ex rel. 
Comm’r of Ins. v. North Carolina Rate Bureau, 
61 N.C. App. 506, 300 S.E.2d 845 (1983). 

Applied in State ex rel. Comm’r of Ins. v. 
North Carolina Auto. Rate Admin. Office, 19 
N.C. App. 548, 199 S.E.2d 479 (1973); State ex 
rel. Comm’r of Ins. v. North Carolina Auto. Rate 
Admin. Office, 24 N.C. App. 228, 210 S.E.2d 439 
(1974); State ex rel. Comm’r of Ins. v. North 
Carolina Fire Ins. Rating Bureau, 291 N.C. 55, 
229 S.E.2d 268 (1976); Foremost Ins. Co. v. 
Ingram, 292 N.C. 244, 232 S.E.2d 414 (1977); 
State ex rel. Comm’r of Ins. v. North Carolina 
Auto. Rate Admin. Office, 293 N.C. 365, 239 
S.E.2d 48 (1977); State ex rel. Comm’r of Ins. v. 
North Carolina Rate Bureau, 43 N.C. App. 715, 
295 S.E.2d 922 (1979); State ex rel. Comm’r of 
Ins. v. North Carolina Rate Bureau, 300 N.C. 
460, 269 S.E.2d 538 (1980); State ex rel. 
Comm’r of Ins. v. North Carolina Rate Bureau, 
300 N.C. 474, 269 S.E.2d 595 (1980); State ex 
rel. Comm’r of Ins. v. North Carolina Rate 
Bureau, 300 N.C. 485, 269 S.E.2d 602 (1980); 
State ex rel. Comm’r of Ins. v. North Carolina 
Rate Bureau, 129 N.C. App. 662, 501 S.E.2d 
681 (1998). 

Quoted in State ex rel. Comm’r of Ins. v. 
State ex rel. Att’y Gen., 19 N.C. App. 263, 198 
S.E.2d 575 (1973); State ex rel. Comm’r of Ins. 
v. North Carolina Rate Bureau, 54 N.C. App. 
601, 284 S.E.2d 339 (1981). 

Cited in State ex rel. Comm’r of Ins. v. North 
Carolina Rate Bureau, 44 N.C. App. 191, 261 
S.E.2d 671 (1979); State ex rel. Comm’r of Ins. 
v. North Carolina Rate Bureau, 61 N.C. App. 
262, 300 S.E.2d 586 (1983); State ex rel. 
Comm’r of Ins. v. North Carolina Rate Bureau, 
124 N.C. App. 674, 478 S.E.2d 794 (1996), cert. 
denied, 346 N.C. 184, 486 S.E.2d 217 (1997). 


171 


§58-2-95 CH. 58. INSURANCE §58-2-105 


§ 58-2-95. Commissioner to supervise local inspectors. 


The Commissioner shall exercise general supervision over local investiga- 
tors of fires and fire prevention inspectors. Whenever the Commissioner has 
reason to believe that the local inspectors are not doing their duty, he or his 
deputy shall make special trips of inspection and take proper steps to have all 
the provisions of the law relative to the investigation of fires and the 
prevention of fire waste enforced. (1905, c. 506, s. 6; Rev., s. 4690; C.S., s. 6270; 
1925, .c. 8971969+ e063, 's:.22) 


Legal Periodicals. — For article discussing by an administrative agency, see 61 N.C.L. Rev. 
limitations on ad hoc adjudicatory rulemaking 67 (1982). 


§ 58-2-100. Office of Commissioner a public office; records, 
etc., subject to inspection. 


The office of the Commissioner shall be a public office and the records, 
reports, books and papers thereof on file therein shall be accessible to the 
inspection of the public, except that the records compiled as a part of an 
investigation for the crime of arson, that of unlawful burning, or of fraud, shall 
not be considered as public records and may be made available to the public 
only upon an order of court of competent jurisdiction. Provided that such 
records shall upon request be made available to the district attorney of any 
district if the same concerns persons or investigations in his district. (1899, c. 
54, ss. 9, 77; Rev., s. 4683; 1907, c. 1000, s. 1; C.S., s. 6271; 1945, c. 383; 1951, 
Guiolesielml055, CoA5Gal97ONeH4a LS 25) 


Cross References. — As to reports and Legal Periodicals. — For brief comment on 
affidavits of surplus lines licensees not being the 1951 amendment, see 29 N.C.L. Rev. 398 
public records, see § 58-21-35. (1951). 

CASE NOTES 


The General Assembly specifically pro- Co. v. Hoechst Celanese Corp., 128 N.C. App. 
vided for penalties for violations of Chapter 226, 494S.E.2d 768 (1998), cert. denied, — N.C. 
58 in § 58-2-70 and this section. Home Indem. —, 505 S.E.2d 869 (1998). 


§ 58-2-105. (Effective until July 1, 2002) Confidentiality of 
medical records. 


All patient medical records in the possession of the Department are 
confidential and are not public records pursuant to G.S. 58-2-100 or G.S. 132-1. 
As used in this section, “patient medical records” includes personal informa- 
tion that relates to an individual’s physical or mental condition, medical 
history, or medical treatment, and that has been obtained from the individual 
patient, a health care provider, or from the patient’s spouse, parent, or legal 
snes (1989 (Reg. Sess., 1990), c. 1021, s. 4; 1993 (Reg. Sess., 1994), c. 678, 
s. 3. : 


Section Set Out Twice. — The section section as in effect July 1, 2002, see the follow- 
above is effective until July 1, 2002. For the ing section, also numbered § 58-2-105. 
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§ 58-2-105. (Effective July 1, 2002) Confidentiality of med- 
ical records. 


(a) All patient medical records in the possession of the Department are 
confidential and are not public records pursuant to G.S. 58-2-100 or G.S. 132-1. 
As used in this section, “patient medical records” includes personal informa- 
tion that relates to an individual’s physical or mental condition, medical 
history, or medical treatment, and that has been obtained from the individual 
patient, a health care provider, or from the patient’s spouse, parent, or legal 
guardian. 

(b) Under Part 4 of Article 50 of this Chapter, the Department may disclose 
patient medical records to an independent review organization, and the 
organization shall maintain the confidentiality of those records as required by 
this section, except as allowed by G.S. 58-39-75 and G.S. 58-39-76. (1989 (Reg. 
Sess., 1990), c. 1021, s. 4; 1993 (Reg. Sess., 1994), c. 678, s. 3; 2001-446, s. 5(a).) 


Section Set Out Twice. — The section 
above is effective July 1, 2002. For the section 
as in effect until July 1, 2002, see the preceding 
section, also numbered § 58-2-105. 

Editor’s Note. — Session Laws 2001-446, s. 


.. 8. provides: “Nothing in this act obligates the 


General Assembly to appropriate funds to im- 


Effect of Amendments. — Session Laws 
2001-446, s. 5(a), effective July 1, 2002, and 
applicable to health benefit plans that are in 


' effect, delivered, issued for delivery, or renewed 
_ on or after that date, added subsection (b) and 


designated the existing provisions of this sec- 
tion as subsection (a). 


plement this act.” 
Session Laws 2001-446, s. 7 is a severability 
clause. 


§ 58-2-110. Original documents and certified copies as ev- 
idence. 


Every certificate, assignment, or conveyance executed by the Commissioner, 
in pursuance of any authority conferred on him by law and sealed with his seal 
of office, may be used as evidence and may be recorded in the proper recording 
offices, in the same manner and with like effect as a deed regularly acknowl- 
edged or proved before an officer authorized by law to take the probate of 
deeds; and all copies of papers in the office of the Commissioner, certified by 
him and authenticated by his official seal, shall be evidence as the original. 
(1899, ¢: 54, s. 11; Rev., s. 4684; C.S., s. 6272.) 


§ 58-2-115. Admissibility of certificate as evidence of 
agent’s authority. 


In any case or controversy arising in any court of original jurisdiction within 
this State wherein it is necessary to establish the question as to whether any 
insurance or other corporation or agent thereof is or has been licensed by the 
Department to do business in this State, the certificate of the Commissioner 
under the seal of his office shall be admissible in evidence as proof of such 
corporation or agent’s authority as conferred by the Department. (1929, c. 289, 
Bas HOON ee 2/20, S8):4°5)) 


§ 58-2-120. Reports of Commissioner to the Governor and 
General Assembly. 

The Commissioner shall, from time to time, report to the Governor and the 

General Assembly any change or changes that in the Commissioner’s opinion 


should be made in the laws relating to insurance and other subjects pertaining 
to the Department. (1899, c. 54, ss. 6, 7, 10; 1901, c. 391, s. 2; Rev., ss. 4687, 
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4688; 1911, c. 211, s. 2; C.S., s. 6273; 1927, c. 217, s. 5; 1945, c. 383; 1999-219, 
s.'8.) 


§ 58-2-125. Authority over all insurance companies; no 
exemptions from license. 


Every insurance company must be licensed and supervised by the Commis- 
sioner, and must pay all licenses, taxes, and fees as prescribed in the insurance 
laws of the State for the class of company, association, or order to which it 
belongs. No provision in any statute, public or private, may relieve any 
company, association, or order from the supervision prescribed for the class of 
companies, associations, or orders of like character, or release it from the 
payment of the licenses, taxes, and fees prescribed for companies, associations, 
and orders of the same class; and all such special provisions or exemptions are 
hereby repealed. It is unlawful for the Commissioner to grant or issue a license 
to any company, association, or order, or agent for them, claiming such 
exemption from supervision by his Department and release for the payment of 
license, fees, and taxes. (19038, c. 594, ss. 1, 2, 3; Rev., s. 4691; C.S., s. 6274; 
1945;.07383; 199 I cai Z0 sce 


CASE NOTES 


A fraternal insurance order incorpo- Insurance. State v. Arlington, 157 N.C. 640, 73 
rated under the laws of another state, but S.E. 122 (1911). 


with branch offices in this State, comes within Cited in Fuller v. Lockhart, 209 N.C. 61, 182 
the meaning of this section and must be l- SB. 733 (1935). 
censed and supervised by the Commissioner of 


§ 58-2-128. Interagency consultation. 


(a) Purpose. — It is the stated intention of the Congress in P.L. 106-102, the 
Gramm-Leach-Bliley Act, that the Board of Governors of the Federal Reserve 
System, as the umbrella supervisor for financial holding companies, and the 
Commissioner, as the functional regulator of persons engaged in insurance 
activities, coordinate efforts to supervise persons that control both a depository 
institution and a person engaged in insurance activities regulated under State 
law. In particular, Congress believes that the Board and the Commissioner 
should share, on a confidential basis, information relevant to the supervision 
of persons that control both a depository institution and a person engaged in 
insurance activities, including information regarding the financial health of 
the consolidated organization and information regarding transactions and 
relationships between persons engaged in insurance activities and affiliated 
depository institutions. The purpose of this section is to encourage this 
coordination and confidential sharing of information and to thereby improve 
both the efficiency and the quality of the supervision of financial holding 
companies and their affiliated depository institutions and persons engaged in 
insurance activities. 

(b) Commissioner’s Authority. — Upon the request of the Board or the 
appropriate federal banking agency, the North Carolina Secretary of State, or 
the North Carolina Commissioner of Banks, the Commissioner may provide 
any examination or other reports, records, or other information to which the 
Commissioner has access with respect to a person that: 

(1) Is engaged in insurance activities and regulated by the Commissioner. 
(2) Is an affiliate of a depository institution or financial holding company. 

Upon the request of the Board or the appropriate federal banking agency, the 

North Carolina Secretary of State, or the North Carolina Commissioner of 
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Banks, the Commissioner may provide any examination or other reports, 
records, or other information to which the Commissioner has access with 
respect to any insurance producer. 

(c) Privilege. — The provision of information or material under this section 
by the Commissioner does not constitute a waiver of, or otherwise affect, any 
privilege to which the information or material is otherwise subject. 

(d) Definitions. — As used in this section, the terms: 

(1) “Appropriate federal banking agency” and “depository institution“ 
have the same meanings as in section 3 of the Federal Deposit 
Insurance Act, 12 U.S.C. § 1813. 

(2) “Board” and “financial holding company” have the same meanings as 
in section 2 of the Bank Holding Company Act of 1956, 12 U.S.C. 
§ 1841, et seq. 

(3) “Insurance producer” or “producer” means a person required to be 
licensed under this Article to sell, solicit, or negotiate insurance. 
“Insurance producer” or “producer” includes an agent, a broker, and a 
limited representative. (2001-215, s. 1.) 


Editor’s Note. — Session Laws 2001-215, s... 
4, made this section effective June 15, 2001. 


§ 58-2-130: Repealed by Session Laws 1991, c. 681, s. 3. 


§ 58-2-131. Examinations to be made; authority, scope, 
scheduling, and conduct of examinations. 


(a) This section and G.S. 58-2-132 through G.S. 58-2-134 shall be known and 
may be cited as the Examination Law. The purpose of the Examination Law is 
to provide an effective and efficient system for examining the activities, 
operations, financial condition, and affairs of all persons transacting the 
business of insurance in this State and all persons otherwise subject to the 
Commissioner’s jurisdiction; and to enable the Commissioner to use a flexible 
system of examinations that directs resources that are appropriate and 
RaCePSALy for the administration of the insurance statutes and rules of this 

tate. 

(b) As used in this section and G.S. 58-2-132 through G.S. 58-2-134, unless 
the context clearly indicates otherwise: 

(1) “Commissioner” includes an authorized representative or designee of 
the Commissioner. 

(2) “Examination” means an examination conducted under the Examina- 
tion Law. 

(3) “Examiner” means any person authorized by the Commissioner to 
conduct an examination. 

(4) “Insurance regulator” means the official or agency of another jurisdic- 
tion that is responsible for the regulation of a foreign or alien insurer. 

(5) “Person” includes a trust or any affiliate of a person. 

(c) Before licensing any person to write insurance in this State, the 
Commissioner shall be satisfied, by such examination and evidence as the 
Commissioner decides to make and require, that the person is otherwise duly 
qualified under the laws of this State to transact business in this State. 

(d) The Commissioner may conduct an examination of any entity whenever 
the Commissioner deems it to be prudent for the protection of policyholders or 
the public, but shall at a minimum conduct a regular examination of every 
domestic insurer not less frequently than once every five years. In scheduling 
and determining the nature, scope, and frequency of examinations, the 
Commissioner shall consider such matters as the results of financial statement 
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analyses and ratios, changes in management or ownership, actuarial opinions, 
reports of independent certified public accountants, and other criteria as set 
forth in the NAIC Examiners’ Handbook. 

(e) To complete an examination of any entity, the Commissioner may 
authorize an examination or investigation of any person, or the business of any 
person, insofar as the examination or investigation is necessary or material to 
the entity under examination. 

(f) Instead of examining any foreign or alien insurer licensed in this State, 
the Commissioner may accept an examination report on that insurer prepared 
by the insurer’s domiciliary insurance regulator. In making a determination to 
accept the domiciliary insurance regulator’s report, the Commissioner may 
consider whether (i) the insurance regulator was at the time of the examina- 
tion accredited under NAIC Financial Regulation Standards and Accreditation 
Program, or (ii) the examination is performed under the supervision of an 
NAIC-accredited insurance regulator or with the participation of one or more 
examiners who are employed by the regulator and who, after a review of the 
examination work papers and report, state under oath that the examination 
was performed in a manner consistent with the standards and procedures 
required by the regulator. 

(g) If it appears that the insurer is of good financial and business standing 
and is solvent, and it is certified in writing and attested by the seal, if any, of 
the insurer’s insurance regulator that it has been examined by the regulator in 
the manner prescribed by its laws, and was by the examination found to be in 
sound condition, that there is no reason to doubt its solvency, and that itis still 
permitted under the laws of such jurisdiction to do business therein, then, in 
the Commissioner’s discretion, further examination may be dispensed with, 
and the obtained information and the furnished certificate may be accepted as 
sufficient evidence of the solvency of the insurer. 

(h) Upon determining that an examination should be conducted, the Com- 
missioner shall issue a notice of examination appointing one or more examin- 
ers to perform the examination and instructing them about the scope of the 
examination. In conducting the examination, an examiner shall observe the 
guidelines and procedures in the NAIC Examiners’ Handbook. The Commis- 
sioner may also use such other guidelines or procedures as the Commissioner 
deems to be appropriate. 

(i) Every person from whom information is sought and its officers, directors, 
and agents must provide to the Commissioner timely, convenient, and free 
access, at all reasonable hours at its offices, to all data relating to the property, 
assets, business, and affairs of the insurer being examined. The officers, 
directors, employees, and agents of the person must facilitate and aid in the 
examination. The refusal of any insurer, by its officers, directors, employees, or 
agents, to submit to examination or to comply with any reasonable written 
request of the Commissioner or to knowingly or willfully make any false 
statement in regard to the examination or written request, is grounds for 
revocation, suspension, refusal, or nonrenewal of any license or authority held 
by the insurer to engage in an insurance or other business subject to the 
Commissioner’s jurisdiction. 

(j) The Commissioner may issue subpoenas, administer oaths, and examine 
under oath any person about any matter pertinent to the examination. Upon 
the failure or refusal of any person to obey a subpoena, the Commissioner may 
petition the Superior Court of Wake County, and upon proper showing the 
Court may enter any order compelling the witness to appear and testify or 
produce documentary evidence. Failure to obey the Court order is punishable 
as contempt of court. 

(k) When making an examination, the Commissioner may retain attorneys, 
appraisers, independent actuaries, independent certified public accountants, 
#00 other professionals and specialists as examiners. 
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(1) Pending, during, and after the examination of any entity, the Commis- 
sioner shall not make public the financial statement, findings, or examination 
report, or any report affecting the status or standing of the entity examined, 
until the entity examined has either accepted and approved the final exami- 
nation report or has been given a reasonable opportunity to be heard on the 
report and to answer or rebut any statements or findings in the report. The 
hearing, if requested, shall be informal and private. 

(m) Nothing in the Examination Law limits the Commissioner’s authority 
to terminate or suspend any examination in order to pursue other legal or 
regulatory action under the laws and rules of this State and to use any final or 
preliminary examination report, any examiner or insurer work papers or other 
documents, or any other information discovered or developed during any 
examination in the furtherance of any legal or regulatory action that the 
Commissioner may consider to be appropriate. Findings of fact and conclusions 
made pursuant to any examination are prima facie evidence in any legal or 
regulator action. (1991, c. 681, s. 2; 1995, c. 360, s. 2(c); c. 517, s. 1; 1998-212, 
s. 26B(b), (c), (); 2001-180, ss. 1, 2, 3.) 


Editor’s Note. — Session Laws 2001-180,s. lic”; twice substituted “entity” for “insurer” in 
5, contains a severability clause. subsection (e); and in subsection (/ ), substi- 
Effect of Amendments. — Session Laws tuted “entity” for “insurer” throughout, and 
2001-180, ss. 1 to 3, effective June 7, 2001, in inserted “examined” preceding “has either ac- 
the first sentence of subsection (d), substituted cepted” in the first sentence. 
“entity” for “insurer,” and inserted “or the pub- 


§ 58-2-132. Examination reports. 


(a) All examination reports shall comprise only facts appearing upon the 
books, records, or other documents of the entity, its agents or other persons 
examined, or as ascertained from the testimony of its officers or agents or other 
persons examined concerning its affairs, and conclusions and recommenda- 
tions that the examiners find reasonably warranted from the facts. 

(b) No later than 60 days following completion of an examination, the 
examiners shall file with the Department a verified written examination 
report under oath. Upon receipt of the verified report, the Department shall 
send the report to the entity examined, together with a notice that affords the 
entity examined a reasonable opportunity of not more than 30 days to make a 
written submission or rebuttal with respect to any matters contained in the 
examination report. Within 30 days after the date of the examination report, 
the entity examined shall file affidavits executed by each of its directors stating 
under oath that they have received and read a copy of the report. 

(c) At the end of the 30 days provided for the receipt of written submissions 
or rebuttals, the Commissioner shall fully consider and review the report, 
together with any written submissions or rebuttals and any relevant parts of 
the examiners’ work papers and enter an order: 

(1) Adopting the examination report as filed or with modifications or 
corrections. If the examination report reveals that the entity exam- 
ined is operating in violation of any law, rule, or prior order of the 
Commissioner, the Commissioner may order the entity examined to 
take any action the Commissioner considers necessary and appropri- 
ate to cure the violation; or 

(2) Rejecting the examination report with directions to the examiners to 
reopen the examination to obtain additional data, documentation of 
the information, and refiling under subdivision (1) of this subsection; 
or 
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(3) Calling for an investigatory hearing with no less than 20 days’ notice 
to the insurer for purposes of obtaining additional documentation, 
data, and testimony. 

(d) All orders entered under subdivision (c)(1) of this section shall be 
accompanied by findings and conclusions resulting from the Commissioner’s 
consideration and review of the examination report, relevant examiner work 
papers, and any written submissions or rebuttals. Any such order shall be 
considered a final administration decision and shall be served upon the entity 
examined by certified mail. Any hearing conducted under subdivision (c)(3) of 
this section shall be conducted as a nonadversarial confidential investigatory 
proceeding as necessary for the resolution of any inconsistencies, discrepan- 
cies, or disputed issues apparent on the face of the filed examination report or 
raised by or as a result of the Commissioner’s review of relevant work papers 
or by the written submission or rebuttal of the entity examined. Within 20 days 
after the conclusion of any such hearing, the Commissioner shall enter an 
order under subdivision (c)(1) of this section. The Commissioner may not 
appoint a member of the Department’s examination staff as an authorized 
representative to conduct the hearing. The hearing shall proceed expeditiously 
with discovery by the entity examined limited to the examiner’s work papers 
that tend to substantiate any assertions set forth in any written submission or 
rebuttal. The Commissioner may issue subpoenas for the attendance of any 
witnesses or the production of any documents the Commissioner considers to 
be relevant to the investigation, whether they are under the control of the 
Department, the entity examined, or other persons. The documents produced 
shall be included in the record, and testimony taken by the Commissioner shall 
be under oath and preserved for the record. Nothing in this section requires the 
Department to disclose any information or records that would show the 
existence or content of any investigation or activity of any federal or state 
criminal justice agency. In the hearing, the Commissioner shall question the 
persons subpoenaed. Thereafter the entity examined and the Department may 
present testimony relevant to the investigation. Cross-examination shall be 
conducted only by the Commissioner. The entity examined and the Depart- 
ment may make closing statements and may be represented by counsel of their 
choice. 

(e) Upon completion of the examination report under subdivision (c)(1) of 
this section, the Commissioner shall hold the content of the examination report 
as private and confidential information for the 30-day period provided for 
written submissions or rebuttals. If after 30 days after the examination report 
has been submitted to it, the entity examined has neither notified the 
Commissioner of its acceptance and approval of the report nor requested to be 
heard on the report, the report shall then be filed as a public document and 
shall be open to public inspection, as long as no court of competent jurisdiction 
has stayed its publication. Nothing in the Examination Law prohibits the 
Commissioner from disclosing the content of the examination report, prelim- 
inary examination report or results, or any related matter, to an insurance 
regulator or to law enforcement officials of this or any other state or country or 
of the United States government at any time, as long as the person or agency 
receiving the report or related matters agrees in writing and is authorized by 
law to hold it confidential and in a manner consistent with this section. If the 
Commissioner determines that further regulatory action is appropriate as a 
result of any examination, the Commissioner may initiate such proceedings or 
actions as provided by law. 

(f) All working papers, information, documents, and copies thereof produced 
by, obtained by, or disclosed to the Commissioner or any other person in 
connection with an examination or financial analysis shall be given confiden- 
tial treatment, are not subject to subpoena, and shall not be made public by the 
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Commissioner or any other person. The Commissioner may use the documents, 
materials, or other information in the furtherance of any regulatory or legal 
action brought as part of the Commissioner’s official duties. 

(g) In order to assist in the performance of the Commissioner’s duties, the 
Commissioner may: 

(1) Share documents, materials, or other information, including the 
confidential and privileged documents, materials, or information 
subject to subsection (f) of this section, with other state, federal, and 
international regulatory agencies, with the NAIC, and with state, 
federal, and international law enforcement authorities, provided that 
the recipient agrees to maintain the confidentiality and privileged 
status of the document, material, communication, or other informa- 
tion. 

(2) Receive documents, materials, communications, or information, in- 
cluding otherwise confidential and privileged documents, materials, 
or information, from the NAIC, and from regulatory and law enforce- 
ment officials of other foreign or domestic jurisdictions, and shall 
maintain as confidential or privileged any document, material, or 
information received with notice or the understanding that it is 
confidential or privileged under the laws of the jurisdiction that is the 
source of the document, material, or information. 

(3) Enter into agreements governing sharing and use of information 
consistent with this section. 

(h) No waiver of an existing privilege or claim of confidentiality in the 
documents, materials, or information shall occur as a result of disclosure to the 
Commissioner under this section or as a result of sharing as authorized in 
subsection (g) of this section. 

(i) A privilege established under the law of any state or jurisdiction that is 
substantially similar to the privilege established under this section shall be 
available and enforced in any proceeding in, and in any court of, this State. 

Gj) In this section, “department,” “insurance regulator,” “law enforcement 
official or authority,” “NAIC,” and “regulatory official or agency” include 
employees, agents, consultants, and contractors of those entities. (1991, c. 681, 
s. 2; 2001-180, s. 4.) 


Editor’s Note. — Session Laws 2001-180, s. 
5, contains a severability clause. 

Effect of Amendments. — Session Laws 
2001-180, s. 4, effective June 7, 2001, substi- 
tuted “entity” for “insurer” throughout the sec- 
tion; in subsection (b), substituted “after” for 
“of” following “30 days” near the beginning of 
the last sentence, and inserted “examined” pre- 


ceding “shall file” in the last sentence; in sub- 
division (c)(1), inserted “examined” preceding 
“is operating,” and inserted “examined” preced- 
ing “to take any”; in subsection (d), inserted 
“examined” following “entity” throughout; re- 
wrote subsection (f); and added subsections (g) 
through (j). 


§ 58-2-133. Conflict of interest; cost of examinations; im- 
munity from liability. 


(a) No person may be appointed as an examiner by the Commissioner if that 
person, either directly or indirectly, has a conflict of interest or is affiliated with 
the management of or owns a pecuniary interest in any person subject to 
examination. This section does not preclude an examiner from being: 

(1) A policyholder or claimant under an insurance policy; 

(2) A grantor of a mortgage or similar instrument on the examiner’s 
residence to an insurer if done under customary terms and in the 
ordinary course of business; 

(3) An investment owner in shares of regulated diversified investment 
companies; or 
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(4) A settler or beneficiary of a blind trust into which any otherwise 
nonpermissible holdings have been placed. 

(b) Notwithstanding the requirements of G.S. 58-2-131, the Commissioner 
may retain from time to time, on an individual basis, qualified actuaries, 
certified public accountants, or other similar individuals who are indepen- 
dently practicing their professions, even though they may from time to time be 
similarly employed or retained by persons subject to examination under the 
Examination Law. 

(c) The refusal of any insurer to submit to examination is grounds for the 
revocation, suspension, or refusal of a license. The Commissioner may make 
public any such revocation, suspension, or refusal of license and may give 
reasons for that action. 

(d) The provisions of G.S. 58-2-160 apply to examinations conducted under 
the Examination Law. (1991, c. 681, s. 2; 1995, c. 360, s. 2(d).) 


§ 58-2-134. Cost of certain examinations. 


(a) An insurer shall reimburse the State Treasurer for the actual expenses 
incurred by the Department in any examination of those records or assets 
conducted under G.S. 58-2-131, 58-2-132, or 58-2-133 when: 

(1) The insurer maintains part of its records or assets outside this State 
under G.S. 58-7-50 or G.S. 58-7-55 and the examination is of the 
records or assets outside this State. 

(2) The insurer requests an examination of its records or assets. 

(3) The Commissioner examines an insurer that is impaired or insolvent 
or is unlikely to be able to meet obligations with respect to known or 
anticipated claims or to pay other obligations in the normal course of 
business. 

(b) The amount paid by an insurer for an examination of records or assets 
under this section shall not exceed one hundred thousand dollars ($100,000), 
unless the insurer and the Commissioner agree on a higher amount. The State 
Treasurer shall deposit all funds received under this section in the Insurance 
Regulatory Fund established under G.S. 58-6-25. Funds received under this 
section shall be used by the Department for offsetting the actual expenses 
incurred by the Department for examinations under this section. (1998-212, s. 
26B(d); 1999-435, s. 7.) 


8§ 58-2-135, 58-2-140: Repealed by Session Laws 1991, c. 681, s. 3. 
§ 58-2-145: Repealed by Session Laws 1997-362, s. 7. 


§ 58-2-150. Oath required for compliance with law. 


_ Before issuing license to any insurance company to transact the business of 
insurance in this State, the Commissioner shall require, in every case, in 
addition to the other requirements provided for by law, that the company file 
with him the affidavit of its president or other chief officer that it has not 
violated any of the provisions of Articles 1 through 64 of this Chapter for the 
space of 12 months last past, and that it accepts the terms and obligations of 
Articles 1 through 64 of this Chapter as a part of the consideration of the 


license. (1899, c. 54, s. 110; 1901, c. 391, s. 8; Rev., s. 4693: C.S., s. 6276; 1991, 
C4 i20,05,4)) 
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§ 58-2-155. Investigation of charges. 


Upon his own motion or upon complaint being filed by a citizen of this State 
that a company authorized to do business in the State has violated any of the 
provisions of Articles 1 through 64 of this Chapter, the Commissioner shall 
investigate the matter, and, if necessary, examine, under oath, by himself or 
his accredited representatives the president and such other officer or agents of 
such companies as may be deemed proper; also all books, records, and papers 
of the same. In case the Commissioner shall find upon substantial evidence 
that any complaint against a company is justified, said company, in addition to 
such penalties as are imposed for violation of any of the provisions of Articles 
1 through 64 of this Chapter, shall be liable for the expenses of the investiga- 
tion, and the Commissioner shall promptly present said company with a 
statement of such expenses. If the company refuses or neglects to pay, the 
Commissioner is authorized to bring a civil action for the collection of these 
expenses. (1899, c. 54, s. 111; 1908, c. 438, s. 11; Rev., s. 4694; C.S., s. 6277; 
eee £00, 8.4.1 92)., Cx.2 105/80; 1940 C..a00.,) 


Legal Periodicals. — For article discussing by an administrative agency, see 61 N.C.L. Rev. 
limitations on ad hoc adjudicatory rulemaking 67 (1982). 


§ 58-2-160. Reporting and investigation of insurance and 
reinsurance fraud and the financial condition 
of licensees; immunity from liability. 


(a) As used in this section, “Commissioner” includes an employee, agent, or 
designee of the Commissioner. A person, or an employee or agent of that 
person, acting without actual malice, is not subject to civil liability for libel, 
slander, or any other cause of action by virtue of furnishing to the Commis- 
sioner under the requirements of law or at the direction of the Commissioner 
reports or other information relating to (i) any known or suspected fraudulent 
insurance or reinsurance claim, transaction, or act or (ii) the financial 
condition of any licensee. In the absence of actual malice, members of the 
NAIC, their duly authorized committees, subcommittees, task forces, dele- 
gates, and employees, and all other persons charged with the responsibility of 
collecting, reviewing, analyzing, or disseminating the information developed 
from filings of financial statements or examinations of licensees are not subject 
to civil liability for libel, slander, or any other cause of action by virtue of their 
collection, review, analysis, or dissemination of the data and information 
collected from such filings or examinations. 

(b) The Commissioner, acting without actual malice, is not subject to civil 
liability for libel or slander by virtue of an investigation of (i) any known or 
suspected fraudulent insurance or reinsurance claim, transaction, or act or (11) 
the financial condition of any licensee; or by virtue of the publication or 
dissemination of any official report related to any such investigation, which 
report is published or disseminated in the absence of fraud, bad faith, or actual 
malice on the part of the Commissioner. The Commissioner is not subject. to 
civil liability in relation to the collecting, reviewing, analyzing, or dissemina- 
tion of information that is developed by the NAIC from the filing of financial 
statements with the NAIC or from the examination of insurers by the NAIC 
and that is communicated to the Commissioner, including any investigation or 
publication or dissemination of any report or other information in relation 
thereto, which report is published or disseminated in the absence of fraud, bad 
faith, negligence, or actual malice on the part of the Commissioner. 

(c) During the course of an investigation of (i) a known or suspected 
fraudulent insurance or reinsurance claim, transaction, or act or (ii) the 
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financial condition of any licensee, the Commissioner may request any person 
to furnish copies of any information relative to the (i) known or suspected 
claim, transaction, or act or (11) financial condition of the licensee. The person 
shall release the information requested and cooperate with the Commissioner 
pursuant to this section. (1985 (Reg. Sess., 1986), c. 1013, s. 3; 1987, c. 864, s. 
43; 1987 (Reg. Sess., 1988), c. 975, s. 3; 1989 (Reg. Sess., 1990), c. 1054, s. 1.) 


Legal Periodicals. — For note, “Utmost 
Good Faith in Reinsurance: A Tradition in Need 
of Adjustment,” see 1992 Duke L.J. 41. 


§ 58-2-161. False statement to procure or deny benefit of 
insurance policy or certificate. 


(a) For the purposes of this section: 

(1) “Insurer” has the same meaning as in G.S. 58-1-5(3) and also includes: 

a. Any hull insurance and protection and indemnity club operating 
under Article 20 of this Chapter. 

b. Any surplus lines insurer operating under Article 21 of this 
Chapter. 

c. Any risk retention group or purchasing group operating under 
Article 22 of this Chapter. 

d. Any local government risk pool operating under Article 23 of this 
Chapter. 

e. Any risk-sharing plan operating under Article 42 of this Chapter. 

f. The North Carolina Insurance Underwriting Association operating 
under Article 45 of this Chapter. 

g. The North Carolina Joint Insurance Underwriting Association 
operating under Article 46 of this Chapter. 

h. The North Carolina Insurance Guaranty Association operating 
under Article 48 of this Chapter. 

i. Any multiple employer welfare arrangement operating under Arti- 
cle 49 of this Chapter. 

j. The North Carolina Life and Health Insurance Guaranty Associa- 
tion operating under Article 62 of this Chapter. 

k. Any service corporation operating under Article 65 of this Chapter. 

/. Any health maintenance organization operating under Article 67 of 
this Chapter. 

m. The Teachers’ and State Employees’ Comprehensive Major Medi- 
cal Plan operating under Chapter 135 of the General Statutes. 

n. A group of employers self-insuring their workers’ compensation 
liabilities under Article 47 of this Chapter. 

o. An employer self-insuring its workers’ compensation liabilities 
under Article 5 of Chapter 97 of the General Statutes. 

p. The North Carolina Self-Insurance Guaranty Association under 
Article 4 of Chapter 97 of the General Statutes. 

q. Any reinsurer licensed or accredited under this Chapter. 

(2) “Statement” includes any application, notice, statement, proof of loss, 
bill of lading, receipt for payment, invoice, account, estimate of 
property damages, bill for services, diagnosis, prescription, hospital or 
doctor records, X rays, test result, or other evidence of loss, injury, or 
expense. 

(b) Any person who, with the intent to injure, defraud, or deceive an insurer 
or insurance claimant: 

(1) Presents or causes to be presented a written or oral statement, 
including computer-generated documents as part of, in support of, or 
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in opposition to, a claim for payment or other benefit pursuant to an 
insurance policy, knowing that the statement contains false or mis- 
leading information concerning any fact or matter material to the 
claim, or 
(2) Assists, abets, solicits, or conspires with another person to prepare or 
make any written or oral statement that is intended to be presented 
to an insurer or insurance claimant in connection with, in support of, 
or in opposition to, a claim for payment or other benefit pursuant to an 
insurance policy, knowing that the statement contains false or mis- 
leading information concerning a fact or matter material to the claim 
is guilty of a Class H felony. Each claim shall be considered a separate count. 
Upon conviction, if the court imposes probation, the court may order the 
defendant to pay restitution as a condition of probation. In determination of 
the amount of restitution pursuant to G.S. 15A-1343(d), the reasonable costs 
and attorneys’ fees incurred by the victim in the investigation of, and efforts to 
recover damages arising from, the claim, may be considered part of the damage 
caused by the defendant arising out of the offense. 

In a civil cause of action for recovery based upon a claim for which a 
defendant has been convicted under this section, the conviction may be entered 
into evidence against the defendant. The court may award the prevailing party 
compensatory damages, attorneys’ fees, costs, and reasonable investigative 
costs. If the prevailing party can demonstrate that the defendant has engaged 
in a pattern of violations of this section, the court may award treble damages. 
(1899, c. 54, s. 60; Rev., s. 3487; 1913, c. 89, s. 28; C.S., s. 4869; 1937, c. 248: 
1967, c. 1088, s. 1; 1979, c. 760, s. 5; 1989 (Reg. Sess., 1990), c. 1054, s. 2; 1995, 


c. 43, s. 1; 1999-294, s. 3.) 


Editor’s Note. — This section was enacted 
by Session Laws 1989 (Reg. Sess., 1990), c. 
1054, which repealed § 14-214, relating to a 
similar subject matter. The historical citation 
and annotations to repealed § 14-214 have 
been placed under this section. 


Legal Periodicals. — For article discussing 
“reverse bad faith,” the concept of allowing an 
insurer to assert a counterclaim for affirmative 
relief against an insured who brings a frivolous, 
bad faith action, see 19 Campbell L. Rev. 43 
CLgaG): 


CASE NOTES 


Editor’s Note. — Many of the cases below 
were decided under former § 14-214, which 
contained language similar to this section. 

“Fraudulent” Claim Defined. — Where 
the filing of a false claim is coupled with a 
knowing intent for the purposes of conviction 
under the statute, the filing of a “false” claim is 
tantamount to the filing of a “fraudulent” claim. 
State v. Carroll, 101 N.C. App. 691, 401 S.E.2d 
114, cert. denied, 329 N.C. 501, 407 S.E.2d 543 
(1991). 

Meaning of “Willfully” and “Knowingly”. 
— The word “willfully” as used in former § 14- 
214 meant something more than an intention 
to commit the offense. It impled committing 
the offense purposely and designedly in viola- 
tion of law. The word “knowingly” as so used 
meant that defendant knew what he was about 
to do, and with such knowledge, proceeded to do 
the act charged. These words combined in the 
phrase “willfully and knowingly,” in reference 
to violation of the statute, meant intentionally 
and consciously. One does not “willfully and 


knowingly” violate a statute when he does that 
which he believes he has a bona fide right to do. 
State v. Fraylon, 240 N.C. 365, 82 S.E.2d 400 
(1954). 

“Willful” and “Knowing” Required Ele- 
ments. — The North Carolina Supreme Court 
has stated that conviction under this section 
always requires an element of “willful” and 
“knowing” submission of a false claim. State v. 
Carroll, 101 N.C. App. 691, 401 S.E.2d 114, 
cert. denied, 329 N.C. 501, 407 S.E.2d 543 
(1991). 

Incorrect Use of “False” and “Fraudu- 
lent” Not Plain Error. — Where judge, in his 
instructions to the jury asked them to decide 
whether the defendant had filed a “false or 
fraudulent” claim and submitted a verdict 
sheet which used only the word “false” and the 
indictment used only the word “fraudulent”, 
such did not constitute plain error even though 
“false” and “fraudulent” do have different 
though overlapping meanings, because either is 
sufficient for conviction under the statute. In 
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addition, trial court specifically and correctly 
instructed the jury that it must find that the 
defendant “willfully and knowingly” made a 
false claim. State v. Carroll, 101 N.C. App. 691, 
401 S.E.2d 114, cert. denied, 329 N.C. 501, 407 
S.E.2d 543 (1991). 

The existence of unreported liens or 
other insurance upon property was a civil 
matter governed by Chapter 58, and would not 
tend to show criminal intent in connection with 
the filing of proofs of claim within the meaning 
of former § 14-214. State v. Fraylon, 240 N.C. 
365, 82 S.E.2d 400 (1954). 

The filing of an insurance claim based 
on an accident admittedly staged with the 
intent to defraud the insurance company was a 
violation of former § 14-214. State v. Walker, 
22 N.C. App. 291, 206 S.E.2d 395 (1974). 

Burden on the State. — The gravamen of 
the offense defined by former § 14-214 was 
willfully and knowingly presenting a false or 
fraudulent proof of claim for a loss upon a 
contract of insurance; and in the prosecution 
thereunder the burden was upon the State to 
prove that the claim for loss was false, that 
defendant knew it was false, and that, with 
such knowledge, he proceeded to make the 
claim for payment of insurance thereon. State 
v. Stephenson, 218 N.C. 258, 10 S.E.2d 819 
(1940). 

In a prosecution under former § 14-214, the 
burden was upon the State to prove that defen- 
dant “willfully and knowingly” presented a 
false and fraudulent claim and presented proof 
in support of such claim, and when the evi- 
dence, considered in the light most favorable to 
the State, raised no more than a suspicion or 
conjecture of defendant’s guilt of the charge 
under the statute, defendant’s motion to 
nonsuit would be allowed. State v. Fraylon, 240 
N.C. 365, 82 S.E.2d 400 (1954). 

Broker as Competent Witness. — It was 
not necessary that a broker have the authority 
to contract directly with the insurance com- 
pany in order to be a competent witness with 
regard to the contract of insurance in a prose- 
cution under former § 14-214 where his testi- 
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mony relating to the insurance contract did not 
extend beyond his personal knowledge and ob- 
servation of the facts so as to render his testi- 
mony incompetent or hearsay. State v. Moose, 
36 N.C. App. 202, 243 S.E.2d 425 (1978). 

Evidence of Prior Claims Held Relevant. 
— Evidence concerning two previous insurance 
claims made by defendant on other stores 
owned by her after purchasing theft policies are 
relevant insofar as they tend to show intent, 
absence of mistake and a pattern by which 
defendant made and then exaggerated claims 
resulting from commercial burglary. State v. 
Carroll, 101 N.C. App. 691, 401 S.E.2d 114, 
cert. denied, 329 N.C. 501, 407 S.E.2d 543 
(1997). 

Evidence Sufficient to Show Conspiracy 
to Procure Insurance by Means of False 
Claim. — Evidence held sufficient to be sub- 
mitted to jury in prosecution for conspiracy to 
procure insurance benefits by means of false 
claim. State v. Hedrick, 236 N.C. 727, 73 S.E.2d 
904:.(1.953). 

Where defendant claimed $46,461.00 in 
losses from 700-800 items from showroom floor, 
and showroom floor still appeared stocked to 
near capacity and defendant could not produce 
invoices for these items, this, in conjunction 
with prior instances of defendant’s similar ex- 
aggerated claims was sufficient to sustain con- 
viction for making fraudulent statements to 
insurance company. State v. Carroll, 101 N.C. 
App. 691, 401 S.E.2d 114, cert. denied, 329 N.C. 
501, 407 S.E.2d 5438 (1991). 

Evidence held insufficient to show that 
defendant willfully and knowingly presented 
fraudulent claim for insurance loss and proofs 
in support thereof. State v. Fraylon, 240 N.C. 
365, 82 S.E.2d 400 (1954). 

Criminal Actions as Guidance in Civil 
Actions. — Although criminal actions under 
former § 14-214 could not establish the stan- 
dard for judging misrepresentation in civil ac- 
tions, they did provide guidance. Shields v. 
Nationwide Mut. Fire Ins. Co., 61 N.C. App. 
365, 301 S.E.2d 439, cert. denied, 308 N.C. 678, 
304 S.E.2d 759 (1983). 


§ 58-2-162. Embezzlement by insurance agents, brokers, 
or administrators. 


If any insurance agent, broker, or administrator embezzles or fraudulently 


converts to his own use, or, with intent to use or embezzle, takes, secretes, or 
otherwise disposes of, or fraudulently withholds, appropriates, lends, invests, 
or otherwise uses or applies any money, negotiable instrument, or other 
consideration received by him in his performance as an agent, broker, or 
administrator, he shall be guilty of a felony. If the value of the money, 
negotiable instrument, or other consideration is one hundred thousand dollars 
($100,000) or more, violation of this section is a Class C felony. If the value of 
the money, negotiable instrument, or other consideration is less than one 
hundred thousand dollars ($100,000), violation of this section is a Class H 
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felony. (1889, c. 54, s. 103; Rev., s. 3489; 1911, c. 196, s. 8; C.S., s. 4274; 1989 
(Reg. Sess., 1990), c. 1054, s. 2; 1997-443, s. 19.25(n).) 


Editor’s Note. — This section was enacted similar subject matter. The historical citation 
by Session Laws 1989 (Reg. Sess., 1990), c. forrepealed § 14-96 has been placed under this 
1054, which repealed § 14-96, relating to a section. 


§ 58-2-163. Report to Commissioner. 


Whenever any insurance company, or employee or representative of such 
company, or any other person licensed or registered under Articles 1 through 
67 of this Chapter knows or has reasonable cause to believe that any other 
person has violated G.S. 58-2-161, 58-2-162, 58-2-180, 58-8-1, or 58-24-180(e), 
or whenever any insurance company, or employee or representative of such 
company, or any other person licensed or registered under Articles 1 through 
67 of this Chapter knows or has reasonable cause to believe that any entity 
licensed by the Commissioner is financially impaired, it is the duty of such 
person, upon acquiring such knowledge, to notify the Commissioner and 
provide the Commissioner with a complete statement of all of the relevant 
facts and circumstances. Such report is a privileged communication, and when 
made without actual malice does not subject the person making the same to 
any liability whatsoever. The Commissioner may suspend, revoke, or refuse to 
renew the license of any licensee who willfully fails to comply with this section. 
(1945, c. 382; 1987, c. 752, s. 2; 1989 (Reg. Sess., 1990), c. 1054, s. 2.) 


Editor’s Note. — This section was enacted similar subject matter. The historical citation 
by Session Laws 1989 (Reg. Sess., 1990), c. for repealed § 14-96.1 has been placed under 
1054, which repealed § 14-96.1, relating to a this section. 


§ 58-2-165. Annual, semiannual, monthly, or quarterly 
statements to be filed with Commissioner. 


(a) Except as provided in subsection (al) of this section, every insurance 
company shall file in the Commissioner’s office, on or before March 1 of each 
year, a statement showing the business standing and financial condition of the 
company, association, or order on the preceding December 31, signed and 
sworn to by the chief managing agent or officer thereof, before the Commis- 
sioner or some officer authorized by law to administer oaths. Provided, the 
Commissioner may, for good and sufficient cause shown by an applicant 
company, extend the filing date of the company’s annual statement, for a 
reasonable period of time, not to exceed 30 days. In addition, except as 
provided in subsection (a1) of this section, the Commissioner may require any 
insurance company, association, or order to file its statement semiannually, 
quarterly, or monthly. 

(al) Atown or county mutual, organized under G.S. 58-7-75(5)d., is required 
to file only an annual statement or an audited financial statement that was 
prepared by a certified public accountant if for the preceding year it had a 
direct written premium of less than one hundred fifty thousand dollars 
($150,000) and fewer than 400 policyholders. The Commissioner shall not 
require those mutuals to file statements semiannually, quarterly, or monthly. 

(b) The Commissioner may require statements under this section, G.S. 
58-2-170, and G.S. 58-2-190 to be filed in a format that can be read by 
electronic data processing equipment, provided that this subsection does not 
apply to an audited financial statement prepared by a certified public accoun- 
tant that is submitted by a town or county mutual pursuant to subsection (a1) 
of this section. 
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(c) Except as provided herein, all statements filed under this section must 
be prepared in accordance with the appropriate NAIC Annual Statement 
Instructions Handbook and pursuant to the NAIC Accounting Practices and 
Procedures Manual and on the NAIC Model Financial Statement Blank, 
unless further modified by the Commissioner as the Commissioner considers to 
be appropriate. This subsection does not apply to statements filed by a town or 
county mutual organized under G.S. 58-7-75(5)d. if for the preceding year it 
had a direct written premium of less than one hundred fifty thousand dollars 
($150,000) and fewer than 400 policyholders. (1899, c. 54, ss. 72, 73, 83, 90, 97; 
1901, c. 706, s. 2; 1903, c. 438, s. 9; Rev., s. 4698; C.S., s. 6280; 1945, c. 383; 
1957, c. 407; 1985, c. 666, ss. 50, 51; 1985 (Reg. Sess., 1986), c. 1013, s. 11; 1991, 
c. 681, s. 7; 1993, c. 504, s. 1; 1998-211, s. 22; 1999-192, s. 1.) 


Editor’s Note. — Session Laws 1999-192,s. “Except as provided herein” and added the 
1, which rewrote subsection (a); added subsec- second sentence, became effective retroactively 
tion (al); added “provided that ... pursuant to — to October 30, 1998, pursuant to section 2 of the 
subsection (al) of this section” to the end of act. 
subsection (b); and in subsection (c), added 


CASE NOTES 


Stated in State ex rel. Comm’r of Ins. v. (1971); State ex rel. Comm’r of Ins. v. North 
North Carolina Rate Bureau, 44 N.C. App. 191, Carolina Rate Bureau, 124 N:C. App. 674, 478 
261 S.E.2d 671 (1979). S.E.2d 794 (1996), cert. denied, 346 N.C. 184, 

Cited in In re North Carolina Auto. Rate 486 S.E.2d 217 (1997). 

Admin. Office, 278 N.C. 302, 180 S.E.2d 155 


§ 58-2-170. Annual statements by professional liability in- 
surers; medical malpractice claim reports. 


(a) In addition to the financial statements required by G.S. 58-2-165, every 
insurer, self-insurer, and risk retention group that provides professional 
liability insurance in the State shall file with the Commissioner, on or before 
the first day of February in each year, in form and detail as the Commissioner 
prescribes, a statement showing the items set forth in subsection (b) of this 
section, as of the preceding 31st day of December. The annual statement shall 
not be reported or disclosed to the public in a manner or format which 
identifies or could reasonably be used to identify any individual health care 
provider or medical center. The statement shall be signed and sworn to by the 
chief managing agent or officer of the insurer, self-insurer, or risk retention 
group, before the Commissioner or some officer authorized by law to adminis- 
ter oaths. The Commissioner shall, in December of each year, furnish to each 
such person that provides professional liability insurance in the State forms 
for the annual statements. The Commissioner may, for good cause, authorize 
an extension of the report due date upon written application of any person 
required to file. An extension is not valid unless the Commissioner’s authori- 
zation 1s in writing and signed by the Commissioner or one of his deputies. 

(b) The statement required by subsection (a) of this section shall contain: 

(1) Number of claims pending at beginning of year; 
(2) Number of claims pending at end of year; 
(3) Number of claims paid; 
(4) Number of claims closed no payment; 
(5) Number and amounts of claims in court in which judgment paid: 
a. Highest amount 
b. Lowest amount 
c. Average amount 
d. Median amount; 
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~ (6) Number and amounts of claims out of court in which settlement paid: 

a. Highest amount 
b. Lowest amount 
c. Average amount 
d. Median amount; 

(7) Average amount per claim set up in reserve; 

(8) Total premium collection; 

(9) Total expenses less reserve expenses; and 

(10) Total reserve expenses. 

(c) Every insurer, self-insurer, and risk retention group that provides 
professional liability insurance to health care providers in this State shall file, 
within 90 days following the request of the Commissioner, a report containing 
information for the purpose of allowing the Commissioner to analyze claims. 
The report shall be in the form prescribed by the Commissioner. The form 
prescribed by the Commissioner shall be a form that permits the public 
inspection, examination, or copying of any information contained in the report: 
Provided, however, that any data or other characteristics that identify or could 
be used to identify the names or addresses of the claimants or the names or 
addresses of the individual health care provider or medical center against 
whom the claims are or have been asserted or any data that could be used to 
identify the dollar amounts involved in such claims shall be treated as 
privileged information and shall not be made available to the public. The 
Commissioner shall analyze these reports and shall file statistical and other 
summaries based on these reports with the General Assembly as soon as 
practicable after receipt of the reports. The Commissioner shall assess a 
penalty against any person that willfully fails to file a report required by this 
subsection. Such penalty shall be one thousand dollars ($1,000) for each day 
after the due date of the report that the person willfully fails to file: Provided, 
however, the penalty for an individual who self insures shall be two hundred 
dollars ($200.00) for each day after the due date of the report that the person 
willfully fails to file: Provided, however, that upon the failure of a person to file 
the report as required by this subsection, the Commissioner shall send by 
certified mail, return receipt requested, a notice to that person informing him 
that he has 10 business days after receipt of the notice to either request an 
extension of time or file the report. The Commissioner may, for good cause, 
authorize an extension of the report due date upon written application of any 
person required to file. An extension is not valid unless the Commissioner’s 
authorization is in writing and signed by the Commissioner or one of his 
deputies. 

(d) Every person that self-insures against professional liability in this State 
shall provide the Commissioner with written notice of such self-insurance, 
which notice shall include the name and address of the person self-insuring. 
This notice shall be filed with the Commissioner each year for the purpose of 
apprising the Commissioner of the number and locations of persons that 
self-insure against professional liability. (1975, 2nd Sess., c. 977, s. 6; 1985, c. 
666, s. 53; 1987, c. 3438.) 


§ 58-2-171. Qualifications of actuaries. 


The Commissioner may adopt rules setting forth requisite qualifications of 
consulting actuaries for the sole purpose of qualifying them to certify financial 
statements filed and rate filings made by entities under this Chapter as to the 
actuarial validity of those filings. The qualifications shall be commensurate 
with the degree of complexity of the actuarial principles applicable to the 
various statements filed or rate filings made. Nothing in this section affects the 
scope of practice or the professional qualifications of actuaries. (1995, c. 517, s. 
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§ 58-2-175: Repealed by Session Laws 1993, c. 452, s. 65. 


§ 58-2-180. Punishment for making false statement. 


If any person in any financial or other statement required by this Chapter 
willfully misstates information, that person making oath to or subscribing the 
statement is guilty of a Class I felony; and the entity on whose behalf the 
person made the oath or subscribed the statement is subject to a fine imposed 
by the court of not less than two thousand dollars ($2,000) nor more than ten 
thousand dollars ($10,000). (1899, c. 54, s. 97; Rev., s. 3493; C.S., s. 6281; 1985, 
c. 666, s. 13; 1989 (Reg. Sess., 1990), c. 1054, s. 5; 1993 (Reg. Sess., 1994), c. 
T645i:81-233) 


CASE NOTES 


Stated in State ex rel. Comm’ of Ins. v. 
North Carolina Rate Bureau, 44 N.C. App. 191, 
261 S.E.2d 671 (1979). 


§ 58-2-185. Record of business kept by companies and 
agents; Commissioner may inspect. 


All companies, agents, or brokers doing any kind of insurance business in 
this State must make and keep a full and correct record of the business done 
by them, showing the number, date, term, amount insured, premiums, and the 
persons to whom issued, of every policy or certificate or renewal. Information 
from these records must be furnished to the Commissioner on demand, and the 
original books of records shall be open to the inspection of the Commissioner 
when demanded. (1899, c. 54, s. 108; 1903, c. 438, s. 11; Rev., s. 4696; C.S., s. 
6284; 1945; c. 383; 1991, c. 720,;.s. 4.) 


CASE NOTES 


Stated in State ex rel. Comm’r of Ins. v. 
North Carolina Rate Bureau, 44 N.C. App. 191, 
261 S.E.2d 671 (1979). 


§ 58-2-190. Commissioner may require special reports. 


The Commissioner may also address to any authorized insurer, rating 
organization, advisory organization, joint underwriting or joint reinsurance 
organization, or the North Carolina Rate Bureau or Motor Vehicle Reinsurance 
Facility, or its officers any inquiry in relation to its transactions or condition or 
any matter connected therewith. Every corporation or person so addressed 
shall reply in writing to such inquiry promptly and truthfully, and such reply 
shall be verified, if required by the Commissioner, by such individual, or by 
such officer or officers of a corporation, as he shall designate. (1945, c. 383; 1985 
(Reg. Sess., 1986), c. 1027, s. 8.) 


CASE NOTES 


Stated in State ex rel. Comm’r of Ins. v. 
North Carolina Rate Bureau, 44 N.C. App. 191, 
261 S.E.2d 671 (1979). 
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§ 58-2-195. Commissioner may require records, reports, 
etc., for agencies, agents and others. 


(a) The Commissioner is empowered to make and promulgate reasonable 
rules and regulations governing the recording and reporting of insurance 
business transactions by insurance agencies, agents, brokers and producers of 
record, any of which agencies, agents, brokers or producers of record are 
licensed in this State or are transacting insurance business in this State to the 
end that such records and reports will accurately and separately reflect the 
insurance business transactions of such agency, agent, broker or producer of 
record in this State. Information from records required to be kept pursuant to 
the provisions of this section must be furnished the Commissioner on demand 
and the original records required to be kept pursuant to the provisions of this 
section shall be open to the inspection for the Commissioner or any other 
_authorized employee described in G.S. 58-2-25 when demanded. 

(b) Every insurance agency transacting insurance business in this State 
shall at all times have appointed some person employed or associated with 
such agency who shall have the responsibility of seeing that such records and 
reports as are required pursuant to the provisions of this section are kept and 
maintained. 

(c) Any person subject to the provisions of subsection (a) of this section who 
violates the provisions of this section or the rules and regulations prescribed by 
the Commissioner pursuant to the provisions of this section may after notice 
and hearing: for the first offense have his license or licenses (in case license be 
issued for more than one company in such person’s case) suspended or revoked 
for not less than one month nor more than six months and for the second 
offense shall have his license or licenses (in case license be issued from more 
than one company in his case) suspended or revoked for the period of one year 
and such person shall not thereafter be licensed for one year from the date said 
revocation or suspension first became effective. 

(d) For the purpose of enforcing the provisions of this section the Commis- 
sioner or any other authorized employee described in G.S. 58-2-25 is autho- 
rized and empowered to examine persons, administer oaths and require 
production of papers and records relative to this section. 

(e) Whenever the Commissioner deems it to be prudent for the protection of 
policyholders in this State, he or any other authorized employee described in 
G.S. 58-2-25 shall visit and examine any insurance agency, agent, broker, 
adjuster, motor vehicle damage appraiser, or producer of record. The refusal of 
any agency, agent, broker, adjuster, motor vehicle damage appraiser, or 
producer of record to submit to examination is grounds for the revocation or 
refusal of a license. (1971, c. 948, s. 1; 1987, c. 629, ss. 14, 15; c. 752, s. 1; 1995, 
c. 360, s. 2(e).) 


§ 58-2-200. Books and papers required to be exhibited. 


It is the duty of any person having in his possession or control any books, 
accounts, or papers of any company licensed under Articles 1 through 64 of this 
Chapter, to exhibit the same to the Commissioner or to any deputy, actuary, 
accountant, or persons acting with or for the Commissioner. Any person who 
shall refuse, on demand, to exhibit the books, accounts, or papers, as above 
provided, or who shall knowingly or willfully make any false statement in 
regard to the same, shall be subject to suspension or revocation of his license 
under Articles 1 through 64 of this Chapter; and shall be deemed guilty of a 
Class 1 misdemeanor. (1899, c. 54, s. 76; Rev., ss. 3494, 4697; 1907, c. 1000, s. 
ay ©.5., 8. 6286;/1945, c. 383;:1985 (Reg) Sess.}.1986),c)1013; s. 6; 1991, c. 720, 
s. 4; 1993, c. 539, s. 445; 1994, Ex. Sess., c. 24, s. 14(c).) 
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§ 58-2-205. CPA audits of financial statements. 


The Commissioner may adopt rules to provide for audits and opinions of 
insurers’ financial statements by certified public accountants. These rules 
shall be substantially similar to the NAIC model rule that requires audited 
financial reports, as amended. The Commissioner may adopt, amend, or repeal 
provisions of these rules under G.S. 150B-21.1 in order to keep these rules 
current with the NAIC model rule. (1989, c. 485, s. 38; 1998-212, s. 26B(g).) 


§ 58-2-210. Rules for mortgage insurance consolidations. 


The Commissioner is authorized to adopt rules governing mortgage insur- 
ance consolidations and related rules concerning unfair rate discrimination. In 
the event the Commissioner adopts such rules, while such rules are in effect 
the unfair rate discrimination provisions of G.S. 58-58-35 and G.S. 58-63-15(7) 
will not apply to mortgage insurance consolidations to the extent those 
provisions are inconsistent with such rules. For purposes of this section, 
“mortgage insurance consolidation” means any transaction in which a mort- 
gage loan servicer makes its premium collection services available to mortgage 
debtors in connection with an insurer’s offer of mortgage insurance, which offer 
is made to debtors who, immediately prior to the offer, had mortgage insurance 
with another insurer and were paying premiums for that insurance with their 
monthly mortgage payments. (1989, c. 341, s. 1.) 


§ 58-2-215. Consumer Protection Fund. 


(a) Aspecial fund is created in the Office of the State Treasurer, to be known 
as the Department of Insurance Consumer Protection Fund. The Fund shall be 
placed in an interest bearing account and any interest or other income derived 
from the Fund shall be credited to the Fund. Moneys in the Fund shall only be 
spent pursuant to warrants drawn by the Commissioner on the Fund through 
the State Treasurer. The Fund shall be subject to the provisions of the 
Executive Budget Act; except that the provisions of Article 3C of Chapter 143 
of the General Statutes do not apply to subdivision (b)(1) of this section. 

(b) All moneys credited to the Fund shall be used only to pay the following 
expenses incurred by the Department: 

(1) For the purpose of retaining outside actuarial and economic consult- 
ants, legal counsel, and court reporting services in the review and 
analysis of rate filings, in conducting all hearings, and through any 
final adjudication. 

(2) In connection with any delinquency proceeding under Article 30 of this 
Chapter, for the purpose of locating and recovering the assets of or any 
other obligations or liabilities owed to or due an insurer that has been 
placed under such proceeding. 

(3) In connection with any civil litigation, other than under Chapter 150B 
of the General Statutes or any appeal from an order of the Commis- 
sioner or his deputies, that is commenced against the Commissioner 
or his deputies and that arises out of the performance of their official 
duties, for the purpose of retaining outside consultants, legal counsel, 
and court reporting services to defend such litigation. 

(c) Moneys appropriated by the General Assembly shall be deposited in the 
Fund and shall become a part of the continuation budget of the Department of 
Insurance. Such continuation budget amount shall equal the actual expendi- 
tures drawn from the Fund during the prior fiscal year plus the official 
inflation rate designated by the Director of the Budget in the preparation of the 
State Budget for each ensuing fiscal year; provided that if interest income on 
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the Fund exceeds the amount yielded by the application of the official inflation 
rate, such continuation budget amount shall be the actual expenditures drawn 
from the Fund, except that the appropriation for the 1995-96 fiscal year shall 
not exceed the sum of seven hundred fifty thousand dollars ($750,000) and for 
the 1996-97 fiscal year shall not exceed the sum of two hundred fifty thousand 
dollars ($250,000). In the event the amount in the Fund exceeds two hundred 
fifty thousand dollars ($250,000) at the end of any fiscal year, beginning with 
the 1995-96 fiscal year, such excess shall revert to the General Fund. 

(d) Repealed by Session Laws 1996, c. 507, s. 11A(a), (b). (1989 (Reg. Sess., 
HOU)FC, 1069) s:°225°1993 (Ree. Sess., 1994),:c? 769}.s. 14.1; 1995; 67.507, s. 
11A(a), (b), (c).) 


§ 58-2-220. Insurance Regulatory Information System and 
similar program test data not public records. 


Except as provided in G.S. 58-4-25, financial test ratios, data, or information 
generated by the Commissioner pursuant to the NAIC Insurance Regulatory 
Information System, any successor program, or any similar program developed 
by the Commissioner, are not public records and are not subject to Chapter 132 
of the General Statutes or G.S. 58-2-100. (1985 (Reg. Sess., 1986), c. 1013, s. 9; 
1989 (Reg. Sess., 1990), c. 1021, s. 7; 1991, c. 681, s. 14.) 


Editor’s Note. — This section was formerly 7, effective July 27, 1990, and renumbered as 
§ 58-4-20. It was recodified as § 58-2-215 by § 58-2-220 at the direction of the Revisor of 
Session Laws 1989 (Reg. Sess., 1990), c.1021,s. Statutes. 


§ 58-2-225: Repealed by Session Laws 1995, c. 193, s. 8. 


§ 58-2-230. Commissioner to share information with De- 
partment of Labor. 


The Commissioner shall provide or cause to be provided to the Department 
of Labor, on an annual basis, the name and business address of every employer 
that is self-insured for workers’ compensation. Information provided or caused 
to be provided by the Commissioner to the Department of Labor under this 
section is confidential and not open for public inspection under G.S. 132-6. 
(1991 (Reg. Sess., 1992), c. 894, s. 5.) 

§ 58-2-235. Expired. 


Expired. (1999-184, s. 1.) 


Editor’s Note. — This section was enacted ant tos. 3 of that act, expired on December 31, 
by Session Laws 1999, c. 184, s. 1, and pursu- 2000. 


ARTICLE 3. 
General Regulations for Insurance. 


§ 58-3-1. State law governs insurance contracts. 


All contracts of insurance on property, lives, or interests in this State shall 
be deemed to be made therein, and all contracts of insurance the applications 
for which are taken within the State shall be deemed to have been made within 
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this State and are subject to the laws thereof. (1899, c. 54, s. 2; 1901, c. 705, s. 


1; Rev., s. 4806; C.S., s. 6287.) 


Legal Periodicals. — For note on validity of 
statutes localizing insurance contracts, see 13 
N.C.L. Rev. 213 (1935). 

For comment, “Insurance Contract and Pol- 


CASE 


This section is constitutional. Williams v. 
Mutual Reserve Fund Life Ass’n, 145 N.C. 128, 
28 S.E. 802 (1907). 

Regulation of insurance is a function of 
the states rather than the federal government. 
State ex rel. Comm’r of Ins. v. North Carolina 
Rate Bureau, 300 N.C. 381, 269 S.E.2d 547, 
rehearing denied, 301 N.C. 107, 273 S.E.2d 300 
(1980). 

And Is Constitutional. — The insurance 
business is charged with a public interest, and 
its regulation is constitutional. State ex rel. 
Comm’r of Ins. v. North Carolina Rate Bureau, 
300 N.C. 381, 269 S.E.2d 547, rehearing de- 
nied, 301 N.C. 107, 273 S.E.2d 300 (1980). 

Policies Made in North Carolina. — Fora 
policy “made” in North Carolina, where insured 
resided in this state, North Carolina substan- 
tive law governs construction of the policy and 
its terms. Beavers v. Federal Ins. Co., 113 N.C. 
App. 254, 437 S.E.2d 881, cert. denied, 336 N.C. 
602, 447 S.E.2d 384 (1994). 

An insurance contract was deemed to have 
been made in North Carolina and would be 
interpreted under North Carolina law, even 
though plaintiff was a Delaware corporation 
with its principal place of business in Califor- 
nia, with its transportation division located in 
North Carolina, and the policy was procured by 
a broker in California. North Carolina had a 
close connection with the interests insured, 
since most of plaintiff’s trucks were located and 
titled in North Carolina and the accident oc- 
curred in North Carolina. Collins & Aikman 
Corp. v. Hartford Accident & Indem. Co., 335 
N.C. 91, 436 S.E.2d 243 (1993). 

Applications Taken Within State. — Pol- 
icies of insurance issued by a foreign company, 
the applications for which are taken in this 
State, are to be construed in accordance with 
the laws of this State, even though the insur- 
ance company may under its charter be allowed 
privileges which are contrary to statutes of this 
State. Wilson v. Supreme Conclave, Improved 
Order of Heptasophs, 174 N.C. 628, 94 S.E. 443 
(1917), appeal dismissed, 249 U.S. 583, 39 S. 
Ct. 287, 63 L. Ed. 787 (1919). See also, Horton 
v. Life Ins. Co., 122 N.C. 498, 29 S.E. 944 
(1898); Cordell v. Brotherhood of Locomotive 
Firemen, 208 N.C. 632, 182 S.E. 141 (1935). 

A contract of insurance, based upon the ap- 


icy in General as It Relates to North Carolina,” 
see 3 N.C. Cent. L.J. 259 (1972). 

For article, “Statutes of Limitations in the 
Conflict of Laws,” see 52 N.C.L. Rev. 489 (1974). 


NOTES 


plication of insured made while residing in this 
State, must be construed in accordance with 
the laws of this State rather than the laws in 
force at the time of the inception of the contract 
in the state in which the insurer is incorpo- 
rated. Pace v. New York Life Ins. Co., 219 N.C. 
451, 14 S.E.2d 411 (1941). 

Applications Taken Out of State. — When 
neither party was a resident of the State at the 
time of the contract of insurance and the appli- 
cation was taken out of State the rule of lex loci 
contractu will apply. Keesler v. Mutual Benefit 
Life Ins, Co., '77 N.C..394,.99 S Hoe (1919) 

Where insurance policies were applied for, 
countersigned and delivered in New Jersey, 
they would be governed by the law of New 
Jersey as regards interpretation and effect, and 
this section would not operate to make them 
North Carolina contracts merely because the 
insured property, a tractor, was property in this 
State, and because of driver’s coverage under 
the omnibus clauses of the policies. Turner v. 
Liberty” Mut. Ins) <Go3\s105, F. Supp.) 723 
CH DN eL952): 

Even though a policy application for liability 
insurance was not “taken” in North Carolina, 
where the policy insured “property, lives, or 
interests in this State,” the policy must be 
construed in accordance with the laws of North 
Carolina. Collins & Aikman Corp. v. Hartford 
Accident & Indem. Co., 106 N.C. App. 357, 416 
S.B.2d 591 (1992). aff'd, 3554N.C.. 913436 
S.E.2d 243 (1993). 

Effect of Stipulation Making Policy a 
Foreign Contract. — A provision in a contract 
of insurance that “This contract shall be gov- 
erned by, subject to, and construed only accord- 
ing to the laws of the State of New York, the 
home office of said association” is void, insofar 
as the courts of this State are concerned. 
Blackwell v. Life Ass’n, 141 N.C. 117, 53 S.E. 
833 (1906). See Cordell v. Brotherhood of Loco- 
motive Firemen, 208 N.C. 632, 182 S.E. 141 
(1935). 

Provision in Policy That Its Terms Are 
Controlled by State Statute. — Where the 
policy itself provides that its terms are con- 
trolled by a statute of the state wherein the 
property is located, which conflicts with a policy 
provision and does not conflict with federal law, 
the courts may apply state statutory law in 


192 


§58-3-5 


appropriate circumstances by virtue of such 
policy provision, but never merely because it is 
the law of the forum. Dixie Whse. v. Federal 
Emergency Mgt. Agency, 547 F. Supp. 81 
(M.D.N.C. 1982), 

An automobile accident did not, in and 
of itself, constitute a sufficient interest or 
connection between the insurer and North 
Carolina under this section to warrant applica- 
tion of North Carolina law where the policy was 
issued in Florida, the insured vehicle had a 
Florida identification number and a Florida 
license plate, and the insured had a Florida 
driver’s license. Fortune Ins. Co. v. Owens, 351 
N.C. 424, 526 S.E.2d 463 (2000). 

Laws in Force Become Part of Insurance 
Contract. — Laws in force at the time of 
executing a policy of insurance are binding on 
the insurer and become a part of the insurance 
contract. Fuller v. Lockhart, 209 N.C. 61, 182 
S.E. 733 (1935). 

North Carolina Choice-of-Law Rules 
Control. — The provision of this section that 
all contracts of insurance on lives in North 
Carolina shall be subject to the law of North 
Carolina seems to mean the whole law of North 
Carolina, including choice-of-law rules. Lowe’s 
N. Wilkesboro Hdwe., Inc. v. Fidelity Mut. Life 
Ins. Co., 206 F. Supp. 427 (M.D.N.C. 1962), 
aff’d, 319 F.2d 469 (4th Cir. 1963). 

Workers’ Compensation When Lex Loci 
Inapplicable. — Traditionally, North Carolina 
has adhered to the conflict of laws rule that the 
lex loci determines matters affecting substan- 
tial rights. Where a plaintiff is injured in an- 
other state, the law of that state will determine 
substantive issues in a negligence action. How- 
ever, in dealing with conflicting workers’ com- 
pensation laws, the lex loci principle did not 
apply where the interests and public policy of 
North Carolina were overriding. Braxton v. 
Anco Elec., Inc., 100 N.C. App. 635, 397 S.E.2d 
640 (1990), aff’d, 330 N.C. 124, 409 S.E.2d 914 
G1991). 

Same Injury in Virginia. — Plaintiff 
sought and received workers’ compensation 
benefits pursuant to the North Carolina Work- 
ers’ Compensation Act for injury caused by 
third-party subcontractor. All parties were 
North Carolina citizens and North Carolina 
was the state with the greatest interest in the 
matter. Thus, the choice of law would not be 
based on the fortuitous circumstance that an 
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injury occurred in Virginia. North Carolina was 
the place of plaintiff’s residence, the location of 
defendant’s business, and the place of the ini- 
tial hiring. Thus, North Carolina had signifi- 
cant interests in applying its own law based on 
the employment relationship and its connection 
with North Carolina. Braxton v. Anco Elec., 
Inc., 100 N.C. App. 635, 397 S.E.2d 640 (1990), 
aff'd, 330 N.C. 124, 409 S.E.2d 914 (1991). 

Pursuant to this statute it is sound public 
policy of North Carolina to provide for a right of 
action on behalf of an injured employee against 
a third-party tortfeasor (even a fellow subcon- 
tractor) even though the injured employee ap- 
plied for and received workers’ compensation 
benefits. Virginia law which violated this policy 
was not applied even though injury occurred in 
Virginia. Braxton v. Anco Elec., Inc., 100 N.C. 
App. 635, 397 S.E.2d 640 (1990), aff’d, 330 N.C. 
124, 409 S.E.2d 914 (1991). 

Application of State Law to Federal 
Flood Insurance Issues. — To determine if 
state statutory law where the property is lo- 
cated should apply to federal flood insurance 
issues, three factors must be considered: (1) the 
terms of the policy; (2) applicable state statu- 
tory law; and (3) applicable federal statutory or 
decisional law. Where no term in the policy 
addresses an issue in dispute, federal law is 
applied. If no decisional or statutory federal 
law exists the federal courts may apply the 
traditional cormmon-law technique of decision 
by drawing upon standard insurance law prin- 
ciples. Dixie Whse. v. Federal Emergency Met. 
Agency, 547 F. Supp. 81 (M.D.N.C. 1982). 

Applied in Fountain & Herrington, Inc. v. 
Mutual Life Ins. Co., 55 F.2d 120 (4th Cir. 
1932); Wells v. Jefferson Std. Life Ins. Co., 211 
N.C. 427, 190 S.E. 744 (1937); Petty v. Pacific 
Mut. Life Ins. Co., 212 N.C.:157, 193 S.E. 228 
(1937); Rossman v. New York Life Ins. Co., 19 
N.C. App. 651, 199 S.E.2d 681 (1973); St. Paul 
Fire & Marine Ins. Co. v. Hanover Ins. Co., — F. 
Supp. 2d —, 2000 U.S. Dist. LEXIS 2783 
(E.D.N.C. Feb. 18, 2000). 

Stated in Hartford Accident & Indem. Co. v. 
United States Fire Ins. Co., 710 F. Supp. 164 
(E.D.N.C. 1989). 

Cited in Harrison Agency, Inc. v. Pacific Mut. 
Life Ins. Co., 703 F. Supp. 441 (W.D.N.C. 1989); 
Martin v. Continental Ins. Co., 123 N.C. App. 
650, 474 S.E.2d 146 (1996). 


§ 58-3-5. No insurance contracts except under Articles 1 
through 64 of this Chapter. 


Except as provided in G.S. 58-3-6, it is unlawful for any company to make 
any contract of insurance upon or concerning any property or interest or lives 
in this State, or with any resident thereof, or for any person as insurance agent 
or insurance broker to make, negotiate, solicit, or in any manner aid in the 
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transaction of such: itisiranee, unless and except as authorized under the 
provisions of Articles 1 though 64 of this Chapter. (1899, c. 54, s. 2; Rev., s. 
4807; C.S., s. 6288; 1998-211, s. 1(a).) 


Legal Periodicals. — For comment, “Insur- 
ance Contract and Policy in General as It 


Relates to North Carolina,” see 3 N.C. Cent. 
L.J. 259.(1972). 


CASE NOTES 


Recovery by Insured Where Contract 
Void as to Insurer. — The statute does not 
impose on the insured the duty of showing the 
authority of the company or its agent, as the 
statute is for the protection of the policyholder, 
and a recovery can be had by the insured 
although as to the insurer the contract may be 
void. Gazzam v. German Union Fire Ins. Co., 
155 N.C. 330, 71 S.E. 434 (1911). 

When a statute or valid regulation in re- 
straint only of the company’s action is made for 
protection of the policyholder, a recovery may 
ordinarily be had, though the contract is in 
breach of the regulation. Blount v. Royal Fra- 
ternal Ass’n, 163 N.C. 167, 79 S.E. 299 (1913); 
Robinson v. Security Life & Annuity Co., 163 
N.C. 415, 79 S.E. 681 (1913); Morgan v. Royal 
Fraternal Ass’n, 170 N.C. 75, 86 S.E. 975 
(eb), 

Exclusion Not Void Despite Failure to 
Obtain Approval. — Surplus insurer’s failure 
to get advance form approval did not result in 
the absolute pollution exclusion being void. 


Home Indem. Co. v. Hoechst Celanese Corp., 
128 N.C. App. 226, 494 S.E.2d 768 (1998), cert. 
denied, — N.C. —, 505 S.E.2d 869 (1998). 

Resident Process Agent Held Not Re- 
quired. — The issuance of one or more policies 
of fire insurance by a corporation created and 
existing under the laws of another state, not by 
or through any agent, did not constitute “doing 
business” in the State of North Carolina, so as 
to require a resident process agent. Ivy River 
Land & Timber Co. v. National Fire & Marine 
Ins. Co., 192 N.C. 115, 133 S.E. 424 (1926). 

Applied in Wells v. Jefferson Std. Life Ins. 
Co., 211 N.C. 427, 190 S.E. 744 (1937); Glover v. 
Rowan Mut. Fire Ins. Co., 228 N.C. 195, 45 
S.E.2d 45 (1947). 

Stated in Miller Brewing Co. v. Morgan 
Mechanical Contractors, 90 N.C. App. 310, 368 
S.E.2d 438 (1988). 

Cited in Charleston & W. Carolina Ry. v. 
Robert G. Lassiter & Co., 207 N.C. 408, 177 
S.E. 9 (1934); Petty v. Pacific Mut. Life Ins. Co., 
212'N-C157, 1935S. 1° 228 (1937). 


§ 58-3-6. Charitable gift annuities. 


(a) A charitable organization as described in section 501(c)(3) or section 
170(c) of the Internal Revenue Code or an educational institution may receive 
a transfer of property from a donor in exchange for an annuity payable over one 
or two lives, under which the actuarial value of the annuity is less than the 
value of the property transferred and the difference in value constitutes a 
charitable deduction for federal tax purposes. The issuance of the annuity by 
a charitable organization does not constitute engaging in the business of 
insurance if the organization, when the annuity agreement is issued: 

(1) Has a minimum of $100,000 in unrestricted cash, cash equivalents, or 
publicly-traded securities, exclusive of the assets contributed by the 
donor in return for the annuity agreement; 

(2) Has been in active, continuous operation for at least three years or is 
a successor to or affiliate of a charitable organization that has been in 
active operation for at least three years; and 

(3) Includes the following disclosure clause in each annuity agreement 
issued on or after November 1, 1998: “This annuity is not issued by an 
insurance company, is not subject to regulation by the State of North 
Carolina, and is not protected or otherwise guaranteed by any 

_ government agency or insurance guaranty fund.” 
Subdivisions (1) and (2) of this subsection do not apply to an educational 
institution that was issuing annuity agreements prior to October 30, 1998 nor 
to an organization formed solely to support an educational institution in active 
operation at least three years prior to October 30, 1998. 
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(b) A charitable organization or educational institution that issues a char- 
itable annuity shall notify the Department by January 1, 1999, or within 90 
days of issuing its first annuity, whichever is later. The notice shall be signed 
by an officer or director of the organization or educational institution, identify 
the organization or institution, and certify that the organization or institution 
is a charitable organization or educational institution and that its annuities 
are issued in compliance with the applicable provisions of subsection (a) of this 
section. 

(c) A charitable organization that issues charitable annuities must make 
available to the Commissioner, upon request, a copy of its Internal Revenue 
Service Form 990 or Form 990-EZ for the most recent fiscal year for which the 
due date has passed. If the organization was not required to file either form 
with the Internal Revenue Service for the preceding fiscal year, or was allowed 
to submit the form in abbreviated format, it shall make available to the 
Commissioner, upon request, the same information that would have been 
required to have been filed under the Form 990, in a similar format as specified 
by the Commissioner. A copy of the Form 990, or corresponding substitute 
information as authorized by the Commissioner, shall be made available to the 
prospective annuitant at the time of the initial solicitation of the contribution, 
and updated information shall be made available at the time of execution of the 
annuity agreement. 

(d) The Department may enforce performance of the requirements of this 
section by notifying the organization or institution and demanding that it 
comply with the requirements of this section. The Department may fine an 
organization or educational institution, up to $1,000 per annuity agreement, 
for failure to comply after notice and demand from the Commissioner. 

(e) A charitable gift annuity issued by a charitable organization or educa- 
tional institution prior to October 30, 1998 does not constitute engaging in the 
business of insurance. 

(f) For purposes of this section, an “educational institution” means a public 
or private college, university, or community college that maintains a faculty to 
provide instruction to students. (1998-211, s. 1(b).) 


Editor’s Note. — Session Laws 1998-211, s. 
39, made this section effective October 30, 
1998. 


§ 58-3-10. Statements in application not warranties. 


All statements or descriptions in any application for a policy of insurance, or 
in the policy itself, shall be deemed representations and not warranties, and a 
representation, unless material or fraudulent, will not prevent a recovery on 
the policy. (1901, c. 705, s. 2; Rev., s. 4808; C.S., s. 6289.) 


Legal Periodicals. — For note, “Life Insur- _ rial Misrepresentations,” see 49 N.C.L. Rev. 560 
ance Applications: Opinion Answers or Mate- (1971). 


CASE NOTES 


I. In General. 
II. Particular Representations. 


I. IN GENERAL. strict construction of contracts. Cottingham v. 

Maryland Motor Car Ins. Co., 168 N.C. 259, 84 

The purpose of this section is to prevent S.E. 274 (1915); Garvey v. Old Colony Ins. Co., 

insurance companies from escaping the pay- 153 F. Supp. 755 (E.D.N.C. 1957), aff'd, 253 
ment of honest losses upon technicalities and F.2d 299 (4th Cir. 1958). 
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Section Superseded with Respect to Au- 
tomobile Liability Insurance. — Section 58- 
3-10, adopted in 1901, falls within Chapter 58, 
Insurance, Article 3, General Regulations for 
Insurance. As an earlier and more general 
statement of insurance law, it is superseded 
with respect to automobile liability insurance 
by Chapter 20, Motor Vehicles, specifically by 
Article 9A, the Motor Vehicle Safety and Finan- 
cial Responsibility Act of 1953, and Article 13, 
the Vehicle Financial Responsibility Act of 
1957. Chapter 20 represents a complete and 
comprehensive legislative scheme for the regu- 
lation of motor vehicles and as such, its insur- 
ance provisions regarding automobiles prevail 
over the more general insurance regulations of 
Chapter 58. Odum v. Nationwide Mut. Ins. Co., 
101 N.C. App. 627, 401 S.E.2d 87, cert. denied, 
329 N.C. 499; 407 S.E.2d’539 (1991). 

Applicability of Section to Fraternal 
Benefit Associations and Fraternal Or- 
ders. — Fraternal benefit associations fall 
within the provision of this section as to repre- 
sentations, but fraternal orders as defined in 
former § 58-264 do not. Gay v. Woodmen of 
World, 179 N.C. 210, 102 S.E. 195 (1920). 

What Representations Are Material. — 
In an application for a policy of life insurance 
every fact stated will be deemed material which 
would materially influence the judgment of the 
insurance company, either in accepting the risk 
or in fixing the premium rate. Bryant v. Metro- 
politan Life Ins. Co., 147 N.C. 181, 60 S.E. 983 
(1908); Gardner v. North State Mut. Life Ins. 
Co., 163 N.C. 367, 79 S.E. 806 (1913); Garvey v. 
Old Colony Ins. Co., 153 F. Supp. 755 (E.D.N.C. 
1957), aff'd, 253 F.2d 299 (4th Cir. 1958). 

The materiality of the representation de- 
pends on whether it was such as would natu- 
rally and reasonably have influenced the insur- 
ance company with respect to the contract or 
risk. Carroll v. Carolina Cas. Ins. Co., 227 N.C. 
456, 42 S.E.2d 607 (1947); Walker v. Philadel- 
phia Life Ins. Co., 127 F. Supp. 26 (E.D.N.C. 
1954); Old Colony Ins. Co. v. Garvey, 253 F.2d 
299 (4th Cir. 1958); Cockerham v. Pilot Life Ins. 
Co., 92 N.C. App. 218, 374 S.E.2d 174 (1988). 

A representation in an application for insur- 
ance that influences the insurance company to 
accept the risk and enter into the contract is a 
material representation. Whether such repre- 
sentations are material depends upon the cir- 
cumstances in each case and is usually, though 
not always, a question of fact for the jury. 
Michael v. St. Paul Fire & Marine Ins. Co., 65 
N.C. App. 50, 308 S.E.2d 727 (1983). 

Written Questions and Answers Relat- 
ing to Health Deemed Material as Matter 
of Law. — In an application for a policy of life 
insurance, written questions relating to health 
and written answers thereto are deemed mate- 
rial as a matter of law. Tedder v. Union Fid. Life 
Ins. Co., 436 F. Supp. 847 (E.D.N.C. 1977). 
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A representation in an application for a pol- 
icy of life insurance is deemed material if the 
knowledge or ignorance of it would naturally 
influence the judgment of insurer in making 
the contract, and written questions relating to 
health and their answers in an application are 
deemed material as a matter of law. Tolbert v. 
Mutual Benefit Life Ins. Co., 236 N.C. 416, 72 
§.L.2d 915 (1952). 

A statement in an application for reinstate- 
ment of an insurance policy that applicant, in 
the year previous, had not had any injury, 
sickness, or ailment of any kind, and had not 
required the services of a physician, being a 
statement of fact within the knowledge of ap- 
plicant, is a material representation as a mat- 
ter of law. Petty v. Pacific Mut. Life Ins. Co., 212 
N.C, 157, .193,S.E + 22841937). 

Answer to Ambiguous Yes or No Ques- 
tion Cannot Be False. — An answer to a 
question in an application for life insurance 
that is ambiguous and calls for a yes or no 
answer cannot be false as a matter of law. 
Cockerham v. Pilot Life Ins. Co., 92 N.C. App. 
218, 374 S.E.2d 174 (1988). 

Interpretation of Ambiguous Question 
Issue for Jury. — Question in an application 
of whether insured had within the preceding 
two years consulted or been treated by a phy- 
sician for any condition other than a routine 
physical examination was ambiguous and re- 
quired a yes or no answer; therefore, the issue 
of how the insured interpreted the question 
was one for the jury. Cockerham v. Pilot Life 
Ins. Co., 92 N.C. App: 218, 374° S.B/2d° 174 
(1988). 

Where Company and Agents Were Un- 
aware of the Truth. — Where application 
declares that the statements the applicant 
makes are true and there is no evidence that 
the company or its agents were aware of any 
facts to the contrary, all of the misrepresenta- 
tions made as to the prior attendance of physi- 
cians, diseases, surgical operations, and the 
like are deemed material. Alexander v. Metro- 
politan Life Ins. Co., 150 N.C. 536, 64 S.E. 432 
(1909); Mutual Life Ins. Co. v. Leaksville 
Woolen Mills, 172 N.C. 534, 90 S.E. 574 (1916). 

But treatment for a mere temporary in- 
disposition may well be regarded as im- 
material where an applicant fully discloses 
medical treatment for a serious ailment admin- 
istered at or about the same time. Jeffress v. 
New York Life Ins. Co., 74 F.2d 874 (4th Cir. 
1935). 

Relationship Between Insured and Ben- 
eficiary Immaterial. — The false representa- 
tion of the relationship between insured and 
beneficiary is, as a matter of law, immaterial. 
Howell v. American Nat'l Ins. Co., 189 N.C. 212, 
126 S.E. 603 (1925). 

Answers as to Other Applications Mate- 


196 


§58-3-10 


rial Where Offered as Inducement. — An- 
swers made in response to questions in the 
application as to applications for other insur- 
ance, where the applicant declares that they 
are true and offers them as an inducement to 
the issuance of the policy, are deemed material 
as a matter of law. Fountain & Herrington, Inc. 
v. Mutual Life Ins. Co., 55 F.2d 120 (4th Cir. 
1932). 

Verbal Answers Made to Agent by Appli- 
cant for Fire Policy Not Material as Matter 
of Law. — There is nothing in the law of this 
State, or anywhere else, which requires that 
the rule with respect to the effect to be given to 
written answers to written questions in an 
application for a life insurance policy which is 
attached to and made a part of the policy be 
applied to verbal answers made by an applicant 
for a fire policy to an agent asking questions for 
the purpose of obtaining information upon. 
which to describe the insured property in the 
policy. To hold that such answers are to be 
deemed material as a matter of law would be to 
give them the status of warranties in contra- 
vention of this section. Old Colony Ins. Co. v. 
Garvey, 253 F.2d -299 (4th Cir. 1958). 

Misrepresentation Need Not Contribute 
to Loss. — It is not necessary, to defeat recov- 
ery, that a material misrepresentation by the 
applicant must contribute in some way to the 
loss for which indemnity is claimed. Bryant v. 
Metropolitan Life Ins. Co., 147 N.C. 181, 60 
S.E. 983 (1908). 

As Materiality Is Judged in Terms of 
Effect on Insurer’s Decision. — The materi- 
ality of the misrepresentation is judged in 
terms of its effect. upon the insurer’s decision to 
underwrite the risk and therefore, the actual 
cause of death does not have to be related to the 
health matters misrepresented. Tedder v. 
Union Fid. Life Ins. Co., 486 F. Supp. 847 
(E.D.N.C. 1977). 

Policy Avoided by False Material Repre- 
sentations. — A material representation shall 
avoid the policy if it is also false and is calcu- 
lated to influence the company, if without notice 
of its falsity, in making the contract at all, in 
estimating the degree and character of the risk, 
or in fixing the premiums. Gardner v. North 
State Mut. Life Ins. Co., 163 N.C. 367, 79 S.E. 
806 (1913). 

Misrepresentations admitted, of which the 
court will take judicial notice, must be deemed 
material as a matter of law; and their making is 
sufficient ground for canceling of the policy, 
whatever may be proved in extenuation of the 
conduct of insured in making them. Jeffress v. 
New York Life Ins. Co., 74 F.2d 874 (4th Cir. 
1935). 

It is well settled that a material representa- 
tion which is false will constitute sufficient 
ground upon which to avoid the policy. Tolbert 
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v. Mutual Benefit Life Ins. Co., 236 N.C. 416, 72 
S.H.2d0915' (1952). 

Answers to questions in application for life 
insurance were material, and being also false, 
the contract of insurance was vitiated and 
there could be no recovery. Walker v. Philadel- 
phia Life Ins. Co., 127 F. Supp. 26 (E.D.N.C. 
1954). 

An insurer’s duty under an insurance con- 
tract may be avoided by a showing that the 
insured made representations in his insurance 
application which were material and false. 
Willetts v. Integon Life Ins. Corp., 45 N.C. App. 
424, 263 S.E.2d 300, cert. denied, 300 N.C. 562, 
270 S.E.2d 116 (1980); Sauls v. Charlotte Lib- 
erty Mut. Ins. Co., 62 N.C. App. 533, 303 S.E.2d 
358 (1983). 

Even if Misrepresentations were Unin- 
tentional. — The company is entitled to have 
the policy canceled on bringing suit within the 
proper time, especially where, even if the mis- 
representations are not intentional, the policy, 
when delivered, plainly discloses the untruth- 
fulness of the representations. Mutual Life Ins. 
Co. v. Leaksville Woolen Mills, 172 N.C. 534, 90 
S.E. 574 (1916). 

The North Carolina law is that a fraudulent 
or material misrepresentation in the applica- 
tion for insurance, even though innocently 
made, will prevent recovery on the policy. 
Garvey v. Old Colony Ins. Co., 153 F. Supp. 755 
(E.D.N.C. 1957), aff’d, 253 F.2d 299 (4th Cir. 
1958). 

A material false representation in an appli- 
cation for insurance renders a policy voidable 
by the insurance company, and a policy may be 
declared voidable even in the absence of any 
intentional or fraudulent misrepresentation. 
Galindo v. John Hancock Variable Life Ins. Co., 
— F, Supp. 2d —, 2000 U.S. Dist. LEXIS 5108 
(E.D.N.C. Mar. 13, 2000). 

Misrepresentations Need Not Be Fraud- 
ulent to Prevent Recovery. — Where repre- 
sentations were material to the issuance of an 
insurance certificate, the certificate was void, 
notwithstanding the evidence tended to show 
that the representations, although false, were 
not fraudulent. Inman v. Sovereign Camp, 
W.O.W., 211 N.C. 179, 189 S.E. 496 (1937). 

Fraud is not essential under this section, 
since as a general rule recovery will not be 
allowed if the statements made and accepted as 
inducements to the contract of insurance are 
false and material. Wells v. Jefferson Std. Life 
Ins. Co., 211 N.C. 427, 190 S.E. 744 (1937). 

An instruction of the court which tended to 
leave the impression that it was not only nec- 
essary that insurer show that representations 
were false and material but also that they were 
fraudulently made with intent to deceive would 
be held prejudicial. Tolbert v. Mutual Benefit 
Life Ins. Co.,\ 286: N.C: 416;.72 S.E.2d.915 
(1952). 
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Clearly a representation which is material 
and false will prevent recovery, even though not 
fraudulent. Walker v. Philadelphia Life Ins. 
Co., 127 F. Supp. 26 (E.D.N.C. 1954). 

If a representation is material and false, it is 
not necessary for avoidance of the policy that 
such misrepresentation be intentional. Tedder 
v. Union Fid. Life Ins. Co., 486 F. Supp. 847 
(E.D.N.C. 1977). 

But if the insurance company knew that 
the representations made by the insured 
were false, it cannot set the policy aside on 
the grounds that they were material or fraud- 
ulent. Gardner v. North State Mut. Life Ins. 
€o;, 163 N.C. 367, 79'S5.B7806.(1913). 

An insurance company cannot avoid liability 
on a life insurance policy on the basis of facts 
known to it at the time the policy went into 
effect. Willetts v. Integon Life Ins. Corp., 45 
N.C. App. 424, 263 S.E.2d 300 (1980), cert. 
denied, 300 N.C. 562, 270 S.E.2d 116 (1980). 

Imputation of Agents’ Knowledge to In- 
surer. — Where, in an application for a double 
indemnity life insurance policy which was com- 
pleted for the insured by defendant insurer’s 
agent, only a charge of speeding 60 mph in a 45 
mph zone was listed in answer to a question as 
to whether insured had been charged with any 
motor vehicle moving violations or had had his 
license revoked within the past three years, but 
insured discussed with the agent the possibility 
that a charge against him for driving under the 
influence might have occurred within the past 
three years and was told by the agent that he 
should not worry about whether the charge was 
within three years because insurer would ob- 
tain a copy of insured’s driving record and 
would notify insured if there was a problem, the 
agent had notice of insured’s conviction within 
the past three years for driving under the 
influence which further inquiry would have 
revealed; such notice was imputed to defendant 
insurer and precluded defendant from avoiding 
the policy on the ground that such conviction 
was not listed in the application, notwithstand- 
ing the application contained a provision that 
knowledge of an agent did not constitute knowl- 
edge of the insurer. Willetts v. Integon Life Ins. 
Corp., 45 N.C. App. 424, 263 S.E.2d 300, cert. 
denied, 300 N.C. 562, 270 S.E.2d 116 (1980). 

Burden on Insurer to Prove Misrepre- 
sentation. — By offering in evidence the policy 
of insurance and the insurer’s admission of its 
execution and delivery and of the death of the 
insured, the beneficiaries made out a prima 
facie case, and the burden was then upon the 
insurer to rebut it by proof of the alleged 
misrepresentation. And though the beneficia- 
ries, in anticipation of the defense, elected to 
offer testimony as to misrepresentations, this 
did not change the rule as to the burden of 
proof. Wells v. Jefferson Std. Life Ins. Co., 211 
N.C. 427, 190 S.E. 744 (1937). 
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Evidence of Misrepresentations Admis- 
sible in Action on Policy. — After a contract 
of life insurance has become effective, its terms 
may not be contradicted so as to affect its 
continued validity; but it may be shown that 
the delivery of the policy was made upon false 
representations in the application therefor as 
to the health of the insured and as to his not 
having been subjected to contagious diseases 
for a prior period of one year, and the like, for 
such matters bear upon the question as to 
whether the policy had ever taken effect as a 
contract of insurance. Gardner v. North State 
Mut. Life Ins. Co., 163 N.C. 367, 79 S.E. 806 
(1913). 

A representation by insured that he had 
never consulted a physician or been in a hospi- 
tal was material, and testimony of physicians 
that insured was not in sound health at the 
date of the delivery of the policy was competent 
on the issue of fraud. Potts v. Life Ins. Co., 206 
N.C. 257, 174 S.E. 123 (934). 

Identification of Insured Vehicle. — A 
vehicle covered by a policy of liability insurance 
may be identified as between the parties not 
only by the motor and serial numbers entered 
on the policy, but also by descriptive insignia 
resorted to in the policy, or, in case of an 
ambiguous description, by evidence aliunde, 
and this without resort to the equitable doc- 
trine of reformation for mutual mistake or 
fraud. Ratliff v. Virginia Sur. Co., 232 N.C. 166, 
59 S.E.2d 609 (1950). 

Questions for Jury. — Although it has 
occasionally been held that the materiality of 
the misrepresentation is a question of fact for 
the jury, these cases are exceptional and usu- 
ally involve a dispute as to whether the insured 
actually had a disease or infirmity at the time 
of the application or the question of whether 
the insured’s opinion as to his good health was 
truthful, at least to the insured’s knowledge, at 
the time he applied. Tedder v. Union Fid. Life 
Ins. Co., 436 F. Supp. 847 (E.D.N.C. 1977). 

Whether a misrepresentation is made with 
fraudulent intent by insured, or whether it is 
material, so that insurer would not have issued 
the policy had it known the truth, are ordi- 
narily questions for the jury. Harrison v. Met- 
ropolitan Life Ins. Co., 207 N.C. 487, 177 S.E. 
423 (1934). 

Where the evidence tended to show that in 
her application for hospital insurance plaintiff 
inadvertently misrepresented that she did not 
have hernia, and that subsequent to the issu- 
ance of the policy she was hospitalized for 
appendicitis, a charge to the effect that the 
misrepresentation would bar recovery if the 
hernia in any way contributed to the hospital- 
ization or materially affected the acceptance of 
the risk by insurer, so that the insurer would 
not have written the policy in the form it was 
issued if the existence of the hernia had been 
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known, was without error, as the question of 
materiality of the misrepresentation was for 
the jury upon the evidence. Carroll v. Carolina 
as. 10s, Go. 22% N.G. 456,42 SE 2d 607 
(1947), discussed in 26 N.C.L. Rev. 78 (1948). 

Where the insured had hernia at the time of 
his application, and, without specific question 
as to this, stated he was in sound physical and 
mental condition, with “no exceptions,” and 
there was evidence tending to show that the 
hernia did not affect the soundness of his 
health, it was for the jury to determine whether 
his representation was false and material. 
Hines v. New England Cas. Co., 172 N.C. 225, 
90 S.E. 131 (1916). 

Effect of “Binding Slip.” — Where an in- 
surance company has given a “binding slip” to 
an applicant for insurance, it only protects the 
applicant against the contingency of his sick- 
ness intervening its date and the delivery of the 
policy, if the applicant for insurance is accepted, 
and as such slip does not insure of itself, it does 
not affect the right of the insurer to avail itself 
of all defenses it may have, under the policy, 
after its delivery, to avoid payment thereof by 
reason of material misrepresentation made in 
the application for it. Gardner v. North State 
Mut. Life Ins. Co., 163 N.C. 367, 79 S.E. 806 
(1913). 

Applied in Tharrington v. Sturdivant Life 
Ins. Co., 115 N.C. App. 123, 443 S.E.2d 797 
(1994). 

Cited in Jones v. Home Sec. Life Ins. Co., 254 
N.C. 407, 119 S.E.2d 215 (1961); In re McCrary, 
TNC App. (161, 435 °S.E.2d 359 (1993); 
Metropolitan Property & Cas. Ins. Co. v. 
Dillard, 126 N.C. App.-795, 487 S.E.2d .157 
(1997). 


II. PARTICULAR REP- 
RESENTATIONS. 


Failure of insured to disclose treatment 
by a physician within five years prior to the 
application was held not a suppression of a 
material fact in light of the evidence, and was 
not adequate cause for cancellation of the pol- 
icy. Anthony v. Teachers Protective Union, 206 
NIC. 7,173 S.E. 6 (1934). 

Where insured stated she was not preg- 
nant and died of childbirth in less than 
nine months, her statement did not preclude 
recovery, in view of the evidence that insurer 
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issued its policy on the life of the insured when 
it knew she was 33 years of age, had been 
married about a year, and that ordinarily preg- 
nancy might be expected, and it required an 
additional premium on that account. Wells v. 
Jefferson Std. Life Ins. Co., 211 N.C. 427, 190 
S.E. 744 (1937). 

Incurable Disease Unknown to Insured. 
— Where the evidence showed that insured was 
suffering with an incurable disease, but that he 
was ignorant of this fact, and that he had been 
assured by a physician, whom he had con- 
sulted, that there was nothing the matter with 
him at the date of application, there was no 
evidence from which the jury could have found 
that the statement made by the applicant in 
the application was fraudulent, and this section 
was applicable. Missouri State Life Ins. Co. v. 
Hardin, 208 N.C. 22, 179 S.E. 2 (1935). 

Failure to Disclose Mild Bout of Malaria. 
— Under this section, a failure to disclose the 
fact that insured had had, at some time previ- 
ous to her application, one-half degree of fever 
due to a mild form of malaria from which she 
had entirely recovered, taken in connection 
with the further fact that she was at the time of 
the application in sound health and otherwise 
insurable, was held not material. Wells v. 
Jefferson Std. Life Ins. Co., 211 N.C. 427, 190 
S.E. 744 (1937). 

Unoccupancy of Insured House. — Evi- 
dence was held insufficient to show that knowl- 
edge of the unoccupancy of insured house would 
have influenced the company naturally and 
materially on the question of risk. Garvey v. 
Old Colony Ins. Co., 153 F. Supp. 755 (E.D.N.C. 
LOD edit deeZOo 2 de209 1 4the Cir, L958). 

Malignancy for Which Surgery Had 
Been Scheduled. — Application for group 
insurance held to contain material misrepre- 
sentations justifying insurer’s denial of cover- 
age, where applicant failed to disclose that she 
had had a lump on her hand for about a year 
and a half, had seen three physicians about the 
lump within that year and a half, and was 
scheduled to have the lump surgically excised, 
although the exact date of surgery had not been 
established, and where surgery subsequently 
revealed that applicant had a rare form of 
cancer. Cary Family Medicine v. Prudential Ins. 
Co. of Am., 88 N.C. App. 760, 364 S.E.2d 737 
(1988). 


§ 58-3-15. Additional or coinsurance clause. 


No insurance company or agent licensed to do business in this State may 
issue any policy or contract of insurance covering property in this State that 
contains any clause or provision requiring the insured to take or maintain a 
larger amount of insurance than that expressed in the policy, nor in any way 
provide that the insured shall be liable as a coinsurer with the company 
issuing the policy for any part of the loss or damage to the property described 
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in the policy, and any such clause or provision shall be null and void, and of no 
effect: Provided, the coinsurance clause or provision may be written in or 
attached to a policy or policies issued when there is printed or stamped on the 
declarations page of the policy or on the form containing the clause the words 
“coinsurance contract,” and the Commissioner may, in the Commissioner’s 
discretion, determine the location of the words “coinsurance contract” and the 
size of the type to be used. If there is a difference in the rate for the insurance 
with and without the coinsurance clause, the rates for each shall be furnished 
the insured upon request. (1915, c. 109, s. 5; C.S., s. 6441; 1925, c. 70, s. 4; 1945, 
Crd IlO4 Gc. 24 51999-132.05,.7 51.) 


Cross References. — As to standard policy 
and permissible variations, see § 58-44-20. 


CASE NOTES 


Replacement cost provisions under which of coverage and 80% of the full replacement 
the insureds could only collect the full cost of | cost, if the insurance maintained on the prop- 
repair or replacement of their dwelling for at erty was for less than 80% of its full replace- 
least 80% of its full replacement cost and under ment cost, are essentially coinsurance provi- 
which they would become coinsurers or self- sions. Surrant v. Grain Dealers Mut. Ins. Co., 
insurers for the difference between the amount 74 N.C. App. 288, 328 S.E.2d 16 (1985). 


§ 58-3-20. Group plans other than life, annuity or accident 
and health. 


No policy of insurance other than life, annuity or accident and health may be 
written in North Carolina on a group plan which insures a group of individuals 
under a master policy at rates lower than those charged for individual policies 
covering similar risks. The master policy and certificates, if any, shall be first 
approved by the Commissioner and the rate, premiums or other essential 
information shall be shown on the certificate. (1945, c. 377.) 


CASE NOTES 


Cited in First Nat’] Bank v. Nationwide Ins. 
Co., 303 N.C. 203, 278 S.E.2d 507 (1981). 


§ 58-3-25. Discriminatory practices prohibited. 


(a) No insurer shall after September 1, 1975, base any standard or rating 
plan for private passenger automobiles or motorcycles, in whole or in part, 
directly or indirectly, upon the age or sex of the persons insured. 

(b) No insurer shall refuse to insure or refuse to continue to insure an 
individual, limit the amount, extent, or kind of coverage available to an 
individual, or charge an individual a different rate for the same coverage, 
solely because of blindness or partial blindness or deafness or partial deafness. 
With respect to all other physical conditions, including the underlying cause of 
the blindness or partial blindness or deafness or partial deafness, individuals 
who are blind or partially blind shall be subject to the same standards of sound 
actuarial principles or actual or reasonably anticipated experience as are 
sighted individuals or individuals whose hearing is not impaired. Refusal to 
insure or refusal to continue to insure includes denial by an insurer providing 
disability insurance on the grounds that the policy defines disability as being 
presumed in the event that the insured loses his eyesight or hearing: Provided 
that an insurer providing disability insurance may except disability coverage 
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for blindness, partial blindness, deafness, or partial deafness when those 
conditions existed at the time the application was made for the disability 
insurance policy. The provisions of this subsection shall be construed to 
supplement the provisions of G.S. 58-63-15(7) and G.S. 168-10. This subsection 
shall apply only to the underwriting of life insurance, accident, health, or 
accident and health insurance under Articles 1 through 66 of this Chapter, and 
annuities. 

(c) No insurer shall refuse to insure or refuse to continue to insure an 
individual; limit the amount, extent, or kind of coverage available to an 
individual; or charge an individual a different rate for the same coverage, 
because of the race, color, or national or ethnic origin of that individual. This 
subsection supplements the provisions of G.S. 58-3-120, 58-33-80, 58-58-35, 
and 58-63-15(7). (1975, c. 666, s. 1; 1985, c. 267, s. 1; 1989, c. 485, s. 22; 1991, 
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Legal Periodicals. — For survey of 1978 
administrative law, see 57 N.C.L. Rev. 831 
(1979). 


CASE NOTES 


Purpose of This Section and Former 
§ 58-30.4. — This section and former § 58-30.4 
were designed to eliminate primary classifica- 
tions utilizing sex or age as a criterion and to 
give safe drivers a premium reduction to be 
offset by increasing the premiums to be paid by 
inexperienced drivers and those drivers with 
motor vehicle offenses or chargeable accidents 
on their records. State ex rel. Comm’r of Ins. v. 
North Carolina Auto. Rate Admin. Office, 293 
N.C. 365, 239 S.E.2d 48 (1977). 

The primary purpose of this section and 
former § 58-30.4 was to abolish age and sex as 
criteria for classifying motor vehicle insurance, 
both automobile and motorcycle. State ex rel. 
Comm’r of Ins. v. North Carolina Auto. Rate 
Admin. Office, 294 N.C. 60, 241 S.E.2d 324 
(1978). 

The new classification plan required by 
former § 58-30.4 was intended to put into 
effect this section, ending classifications 
based on age or sex. State ex rel. Comm’r of Ins. 
v. North Carolina Rate Bureau, 41 N.C. App. 
310, 255 S.E.2d 557 (1979), aff’d in part and 
rev'd in part, 300 N.C. 381, 269 S.E.2d 547 
(1980). 

Both this section and former § 58-30.4 
apply to private passenger automobiles 
and motorcycles. State ex rel. Comm’r of Ins. 
v. North Carolina Auto. Rate Admin. Office, 30 


N.C. App. 477, 227 S.E.2d 621 (1976), aff'd, 294 
N.C. 60, 241 S.E.2d 324 (1978). 

Motorcycles Not Removed from Plans 
Applicable to Motor Vehicles. — The Gen- 
eral Assembly did not intend, by enacting this 
section and former § 58-30.4, to remove motor- 
cycles from the primary and subclassification 
plans applicable to motor vehicles generally. 
State ex rel. Comm’r of Ins. v. North Carolina 
Auto. Rate Admin. Office, 294 N.C. 60, 241 
S.E.2d 324 (1978). 

The legislature intended to classify and sub- 
classify motorcycles in the same manner as 
automobiles for insurance ratemaking pur- 
poses. State ex rel. Comm’r of Ins. v. North 
Carolina Auto. Rate Admin. Office, 294 N.C. 60, 
241 S.E.2d 324 (1978). 

A new filing was mandated by this sec- 
tion and former § 58-30.4, and a review of 
the 1970 filing could serve no present purpose. 
The request of the former Automobile Rate 
Office to be allowed to withdraw the 1970 filing 
should have been granted. State ex rel. Comm’r 
of Ins. v. North Carolina Auto. Rate Admin. 
Office, 30 N.C. App. 477, 227 S.E.2d 621 (1976), 
aff'd, 294 N.C. 60, 241 S.E.2d 324 (1978). 

Cited in State ex rel. Comm’r of Ins. vy. 
Motors Ins. Corp., 294 N.C. 360, 241 S.E.2d 332 
(1978). 


§ 58-3-30. Meaning of terms “accident”, “accidental inju- 
ry”, and “accidental means”. 


(a) This section applies to the provisions of all group life, group accident, 
group health, and group accident and health insurance policies and group 
annuities under Articles 1 through 64 of this Chapter that are issued on or 
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after October 1, 1989, and preferred provider arrangements under Articles 1 
through 64 of this Chapter that are entered into on or after October 1, 1989. 

(b) “Accident”, “accidental injury”, and “accidental means” shall be defined 
to imply “result” language and shall not include words that establish an 
accidental means test. (1989, c. 485, s. 10.) 


§ 58-3-35. Stipulations as to jurisdiction and limitation of 
actions. 


(a) No insurer, self-insurer, service corporation, HMO, or MEWA licensed 
under this Chapter shall make any condition or stipulation in its insurance 
contracts or policies concerning the court or jurisdiction in which any suit or 
action on the contract may be brought. 

(b) No insurer, self-insurer, service corporation, HMO, or MEWA licensed 
under this Chapter shall limit the time within which any suit or action referred 
to in subsection (a) of this section may be commenced to less than the period 
prescribed by law. 

(c) All conditions and stipulations forbidden by this section are void. (1899, 
c. 54, ss. 23, 106; 1901, c. 391, s. 8; Rev., s. 4809; C.S., s. 6290; 2001-334, s. 1.) 


Editor’s Note. — Session Laws 2001-334, s. 
19 is a severability clause. 

Effect of Amendments. — Session Laws 
2001-334, s. 1, effective October 1, 2001, re- 
wrote this section. 


Legal Periodicals. — For article, “Statutes 
of Limitations in the Conflict of Laws,” see 52 
N.C.L. Rev. 489 (1974). 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided prior to the 2001 amendment which re- 
wrote this section. 

Section Repealed to Extent of Conflict 
with Contractual Limitation in Standard 
Form of Fire Insurance Policy. — This sec- 
tion was repealed by c. 378, Session Laws of 
1945 (§ 58-44-15) insofar as it is in conflict 
with the contractual limitation in standard fire 
insurance policy form that suit on the policy be 
instituted within one year of the inception of 
loss. Boyd v. Bankers & Shippers Ins. Co., 245 
N.C. 503, 96 S.E.2d 703 (1957). 

Validity of Limitation Not in Conflict 
with Statute. — A stipulation in a policy as to 
time of bringing action is a contractual limita- 
tion, and has been held by the Supreme Court 
to be valid when it does not conflict with any 
provision of the statute. Parker v. Insurance 
Co., 143 N.C. 339, 55 S.E. 717 (1906). See also 
Muse v. London Assurance Corp., 108 N.C. 240, 
13 S.E. 94 (1891); Dibbrell v. Georgia Home Ins. 
Co., 110 N.C. 193, 14 S.E. 783 (1892). 

Provision Requiring Joinder of Person 
Allegedly Responsible for Damage Held 
Void. — Provision of an automobile liability 
policy which required the insured, in an action 
against the insurer, to join as a party defendant 
the person or organization allegedly responsi- 
ble for the damage to the insured, was held void 
as a violation of this section, where the party 


defendant was a nonresident uninsured motor- 
ist and not amenable to the jurisdiction of this 
State. Dildy v. Southeastern Fire Ins. Co., 13 
N.C. App. 66, 185 S.E.2d 272 (1971). 

The standard policy is not regulated by 
the statute of limitations, and the disabili- 
ties which stop the running of the statute have 
no effect upon it. Hence, the imprisonment of 
the insured will not give him the right to 
recover when he has delayed his action for more 
than a year. This rule applies likewise to mi- 
nors. Holly v. London Assurance Co., 170 N.C. 
4, 86 S.E. 694 (1915). 

Stipulations in accident insurance poli- 
cies that proceedings shall not be begun 
until 90 days after proof of loss do not contra- 
vene this section, when the policy also states 
that the insured may bring his action within 12 
months after the accident, this being construed 
to mean that he will have 12 months after the 
cause of action accrues. Heilig v. Aetna Life Ins. 
Co., 152 N.C. 358, 67 S.E. 927 (1910). 

Waiver of Stipulation of Standard Pol- 
icy. — As the stipulation of the standard policy 
is a contract, and not a statute of limitations, it 
may be waived, or the party for whose benefit it 
was provided may be estopped by his conduct 
from insisting upon its enforcement. Dibbrell v. 
Georgia Home Ins. Co., 110 N.C. 193, 14 S.E. 
783 (1892). 

Contracts of indemnity against loss or 
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surety bonds for the faithful performance of a 
building contract are regarded in the nature of 
contracts of insurance and any conflicting re- 
strictions in such contracts as to the time of 
bringing an action to recover damages for 
breach thereof are void. Guilford Lumber Mfg. 
Co. v. Johnson, 177 N.C. 44, 97 S.E. 732 (1919). 

Provisions of the constitution and by- 
laws of a fraternal insurance order, that 
suits shall not be brought or maintained for any 
cause or claim arising out of the benefit certif- 
icate of a member unless within one year from 
the time the right of action accrues, are valid. 
Faulk v. Fraternal Mystic Circle, 171 N.C. 301, 
88 S.E. 431 (1916). 

Presumption as to Entry of Nonsuit. — 
Where a nonsuit is entered and it does not 
- appear on record when the nonsuit was en- 
tered, it will be presumed that it was within six 
months prior to the date on which action was 
commenced. Parker v. Insurance Co., 143 N.C. 
339, 55 S.E. 717 (1906). 


ART. 3. GENERAL REGULATIONS FOR INSURANCE 


§58-3-40 


Limitation in Surety Bond Must Be 
Pleaded. — A limitation in a surety bond as to 
the time in which an action may be maintained 
against the surety thereon, after notice of de- 
fault, is contractual, and affects the remedy, 
and it is necessary that the surety plead it in 
the action for it to be available as a defense. 
Ideal Brick Co. v. Gentry, 191 N.C. 636, 132 
S.E. 800 (1926). 

For history of this section, see Boyd v. 
Bankers & Shippers Ins. Co., 245 N.C. 503, 96 
S.E.2d 703 (1957). 

Applied in F & D Co. v. Aetna Ins. Co., 53 
N.C. App. 92, 280 S.E.2d 34 (1981); F & D Co. v. 
Aetna Ins. Co., 305 N.C. 256, 287 S.E.2d 867 
(1982). 

Cited in Lowe v. United States Mut. Accident 
Ass’n, 115. N.C. 18, 20 S.E. 169 (1894); 
Gerringer v. North Carolina Home Ins. Co., 133 
N.C. 407, 45 S.E. 773 (1903); Modlin v. Atlantic 
Fire Ins. Co., 151 N.C. 35, 65 S.E. 605 (1909). 


§ 58-3-40. Proof of loss forms required to be furnished. 


When any company under any insurance policy requires a written proof of 
loss after notice of such loss has been given by the insured or beneficiary, the 
company or its representative shall furnish a blank to be used for that purpose. 
If such forms are not so furnished within 15 days after the receipt of such 
notice the claimant shall be deemed to have complied with the requirements of 
this policy as to proof of loss, upon submitting within the time fixed in the 
policy for filing proofs of loss, written proof covering the occurrence, character, 
and extent of the loss for which claim is made. (1945, c. 377.) 


CASE NOTES 


Section places burden upon insurer to 

provide proof of loss form to insured. If the 
insurer fails to do so, the insured need only 
provide written proof of the occurrence, charac- 
ter and extent of loss. Dixie Whse. v. Federal 
Emergency Mgt. Agency, 547 F. Supp. 81 
(M.D.N.C. 1982). 
_ No Conflict with Federal Rule of Sub- 
stantial Compliance. — There is no conflict 
between the federal rule of substantial compli- 
ance and the North Carolina rule requiring 
proof of occurrence, character and extent of 
loss. In order to substantially comply the proof 
must at least supply enough information to 
satisfy the reason behind the rule. Proof of loss 
supplies evidence of the particulars of the oc- 
currence and enables the insurer to determine 
its liability and the amount thereof. Both the 
federal authority and state statute promote 
this general policy. Dixie Whse. v. Federal 
Emergency Mgt. Agency, 547 F. Supp. 81 
(M.D.N.C. 1982). 

No Conflict with Federal Insurance Pro- 


grams. — Federal case authority most closely 
addressing the issue of sufficiency of proof of 
loss under a federal insurance program does 
not conflict with this section. Dixie Whse. v. 
Federal Emergency Mgt. Agency, 547 F. Supp. 
81 (M.D.N.C. 1982). 

Waiver of Policy Provision Requiring 
Proof of Loss. — The insurer waived policy 
provision requiring proof of loss to be furnished 
within 60 days, where (1) The insured went to 
the insurer’s agent, who had sold him the 
policy, and notified him of the loss; (2) The 
insured notified the insurer in writing of his 
loss; and (3) The insurer failed to furnish proof 
of loss forms to the insured. McElrath v. State 
Capital Ins. Co., 13 N.C. App. 211, 184 S.E.2d 
912 (1971), cert. denied, 280 N.C. 722, 186 
S.E.2d 924 (1972). 

Applied in Avis v. Hartford Fire Ins. Co., 283 
N.C. 142, 195 S.E.2d 545 (1973). 

Cited in Northern Assurance Co. of Am. v. 
Spencer, 246 F. Supp. 730 (W.D.N.C. 1965). 
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§ 58-3-45. Insurance as security for a loan by the company. 


Where an insurance company, as a condition for a loan by such company, of 
money upon mortgage or other security, requires that the borrower insure 
either his life or that of another, or his property, or the title to his property, with 
the company, and assign or cause to be assigned to it a policy of insurance as 
security for the loan, and agree to pay premiums thereon during the continu- 
ance of the loan, whether the premium is paid annually, semiannually, 
quarterly, or monthly, such premiums shall not be considered as interest on 
such loans, nor will any loan be rendered usurious by reason of any such 
requirements, where the rate of interest charged for the loan does not exceed 
the legal rate and where the premiums charged for the insurance do not exceed 
the premiums charged to other persons for similar policies who do not obtain 
loans, C1915, jcx8 LU liec761"C.S., s..629 13) 3 


Legal Periodicals. — For comment on 
usury law in North Carolina, see 47 N.C.L. Rev. 
761 (1969). 
CASE NOTES 


Insurance Companies Not Exempted 
from Usury Laws. — This section does not 
exempt insurance companies from the provi- 
sions of §§ 24-1 and 24-2, relating to usury; the 
purport and effect of the section is merely to 
allow insurance companies to require as a con- 
dition precedent to the loan of money that the 
borrower take out a policy of insurance and 
assign same as security for the loan. If this 
section did provide that insurance companies 
should be exempt from §§ 24-1 and 24-2, it 
would be void as in violation of former Art. I, 
§ 7, of the State Constitution (see now N. C. 


Const., Art. I, § 32). Cowan v. Security Life & 
Trust Co., 211 N.C. 18, 188 S.E. 812 (1936). 

A 10-year endowment policy came 
within the provisions of this section, when 
such endowment policy provided that the face 
amount thereof would be paid to the beneficiary 
if the insured died during the 10-year period 
while the policy was in force. Cowan v. Security 
Life & Trust Co., 211 N.C. 18, 188 S.E. 812 
(1936). 

Stated in Huski-Bilt, Inc. v. First-Citizens 
Bank & Trust Co., 271 N.C. 662, 157 S.E.2d 352 
(1967). . 


§ 58-3-50. Companies must do business in own name; em- 
blems, insignias, etc. 


Every insurance company or group of companies must conduct its business 
in the State in, and the policies and contracts of insurance issued by it shall be 
headed or entitled only by, its proper or corporate name or names. There shall 
not appear on the policy anything that would indicate that it is the obligation 
of any other than the company or companies responsible for the payment of 
losses under the policy, though it will be permissible to stamp or print on the 
policy, the name or names of the department or general agency issuing the 
same, and the group of companies with which the company is financially 
affiliated. The use of any emblem, insignia, or anything other than the true and 
proper corporate name of the company or group of companies shall be 
permitted only with the approval of the Commissioner. (1899, c. 54, s. 18; Rev., 
s. 4811; C.S., s. 6292; 1945, c. 377; 1951, c. 781, s. 10; 1995, c: 193, s. 9.) 


Legal Periodicals. — For brief comment on 
the 1951 amendment, see 29 N.C.L. Rev. 398 
(1951). 
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§ 58-3-55. Must not pay death benefits in services. 


No insurance company now doing business in this State or that may 
hereafter be authorized to do business in this State issuing contracts providing 
benefits in the event of death shall issue any contract providing for the 
payment of benefits in merchandise or service to be rendered to such policy- 
holder or his beneficiary. (1945, c. 377.) 


§ 58-3-60. Publication of assets and liabilities; penalty for 
failure. 


When any company publishes its assets, it must in the same connection and 
with equal conspicuousness publish its liabilities computed on the basis 
allowed for its annual statements; and any publications purporting to show its 
- capital must exhibit only the amount of such capital as has been actually paid 
in cash. Any company or agent thereof who violates this section shall be guilty 
of a Class 3 misdemeanor and, upon conviction, shall be punished only by a fine 
of not less than five hundred dollars ($500.00) nor more than one thousand 
dollars ($1,000). (1899, c. 54, ss. 18, 96; Rev., ss. 3492, 4812: C.S., s. 6293; 1985, 
c. 666, s. 14; 1998, c. 539, s. 446; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 58-3-65. Publication of financial information. 


Notwithstanding any other provision of the laws of this State an insurer 
may, subject to requirements set forth by regulation promulgated by the 
Commissioner, publish financial statements or information based on financial 
statements prepared on a basis which is in accordance with requirements of a 
competent authority and which differs from the basis of the statements which 
have been filed with the Commissioner. Such differing financial statements or 
information based on financial statements shall not be made the basis for the 
application of provisions of any laws of this State not relating solely to the 
publication of financial information unless such provisions specifically so 
require.’ (1973, c. 1130; 1991, c. 720, s. 5.) 


§ 58-3-70: Repealed by Session Laws 1993, c. 452, s. 65. 


Cross References. — As to unearned pre- 
mium reserves, see § 58-3-71. 


§ 58-3-71. Unearned premium reserves. 


(a) Every insurance company, other than a life or real estate title insurance 
company, shall maintain reserves equal to the unearned portions of the gross 
premiums charged on unexpired or unterminated risks and policies. 

(b) No deductions may be made from the gross premiums in force except for 
original premiums canceled on risks terminated or reduced before expiration, 
or except for premiums paid or credited for risks reinsured with other solvent 
assuming insurers authorized to transact business in this State. 

(c) Premiums charged for bulk or portfolio reinsurance assumed from other 
insurers shall be included as premiums in force on the basis of the original 
premiums and original terms of the policies of the ceding insurer. 

(d) Reinsurance ceded to an authorized assuming insurer may be deducted 
on the basis of original premiums and original terms, except in the case of 
excess loss or catastrophe reinsurance, which may be deducted only on the 
basis of actual reinsurance premiums and actual reinsurance terms. 
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(e) The reserve for unearned premiums shall be computed on an actual basis 
or may be computed on the monthly pro rata fractional basis if in the opinion 
of the Commissioner this method produces an adequate reserve. 

(f) With respect to marine insurance, premiums on trip risks not terminated 
shall be deemed unearned; and the Commissioner may require a reserve to be 
carried thereon equal to one hundred percent (100%) of the premiums on trip 
risks written during the month ended as of the statement date. 

(g) The Commissioner may adopt rules for the unearned premium reserve 
computation for premiums covering indefinite terms. (1993, c. 452, s. 1.) 


CASE NOTES 
Editor’s Note. — The case cited below was Unearned premiums are a liability of the 
decided under former $ 58-3-70. company. Hardware Mut. Fire Ins. Co. v. 


Constitutionality. — Former § 58-3-70 in Stinson, 210 N.C. 69, 185 S.E. 449 (1936). 
no way impinged on the Constitution. Hard- 
ware Mut. Fire Ins. Co. v. Stinson, 210 N.C, 69, 
185 S.E. 449 (1936). 


§ 58-3-72. Premium deficiency reserves. 


(a) In determining the financial condition of any casualty, fidelity, and 
surety company and any fire and marine company referred to in G.S. 58-7-75, 
and in any financial statement or report of the company, there shall be 
included in the liabilities of the company premium deficiency reserves at least 
equal to the amounts required under this section. The date as of which the 
determination, statement, or report is made is known as the “date of determi- 
nation.” 

(b) For all recorded unearned premium reserves, a premium deficiency 
reserve shall be calculated to include the amount by which the anticipated 
losses, loss adjustment expenses, commissions and other acquisition costs, and 
maintenance costs exceed the sum of those unearned premium reserves and 
any related expected future installment premiums as of the date of determi- 
nation. 

(c) Except as provided in subsection (f) of this section, commissions, other 
acquisition costs, and premium taxes do not have to be considered in the 
determination of the premium deficiency reserve, to the extent that they have 
previously been incurred. 

(d) Except as provided in subsection (f) of this section, no reduction shall be 
taken for anticipated investment income in the determination of the premium 
deficiency reserve. 

(e) For purposes of determining if a premium deficiency exists, insurance 
contracts shall be grouped in a manner consistent with the way in which such 
policies are marketed or serviced. 

(f) If the Commissioner determines that the premium deficiency reserves of 
any company that have been calculated in accordance with this section are 
inadequate or excessive, the Commissioner may prescribe any other basis that 
will produce adequate and reasonable reserves. (2001-223, s. 1.1.) 


Editor’s Note. — Session Laws 2001-223, s. Session Laws 2001-223, s. 27 is a severability 
28 makes this section June 15, 2001. clause. 
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§ 58-3-75. Loss and loss expense reserves of fire and ma- 
rine insurance companies. 


In any determination of the financial condition of any fire or marine or fire 
and marine insurance company authorized to do business in this State, such 
company shall be charged, in addition to its unearned premium liability as 
prescribed in G.S. 58-3-71, with a liability for loss reserves in an amount equal 
to the aggregate of the estimated amounts payable on all outstanding claims 
reported to it which arose out of any contract of insurance or reinsurance made 
by it, and in addition thereto an amount fairly estimated as necessary to 
provide for unreported losses incurred on or prior to the date of such 
determination, as defined in G.S. 58-3-81(a), and including, both as to reported 
and unreported claims, an amount estimated as necessary to provide for the 
expense of adjusting such claims, and there shall be deducted, in determining 
such liability for loss reserves, the amount of reinsurance recoverable by such 
company, in respect to such claims, from assuming insurers in accordance with 
G.S. 58-7-21. Such loss and loss expense reserves shall be calculated in 
accordance with any method adopted or approved by the NAIC, unless the 
Commissioner determines that another more conservative method is appro- 
priate. (1945, c. 377; 1993, c. 452, s. 2; 1993 (Reg. Sess., 1994), c. 678, s. 4.) 


§ 58-3-80: Repealed by Session Laws 1993, c. 452, s. 65. 


Cross References. — As to loss and loss 
expense reserves of casualty insurance and 
surety companies, § 58-3-80. 


§ 58-3-81. Loss and loss expense reserves of casualty in- 
surance and surety companies. 


(a) In determining the financial condition of any casualty insurance or 
surety company and in any financial statement or report of any such company, 
there shall be included in the liabilities of that company loss reserves and loss 
expense reserves at least equal to the amounts required under this section. 
The amount of those reserves shall be diminished by an allowance or credit for 
reinsurance recoverable from assuming reinsurers in accordance with G.S. 
58-7-21 or G.S. 58-7-26. The date as of which the determination, statement, or 
report is made is known as the date of determination. 

(b) For all outstanding losses and loss expenses, the reserves shall be valued 
as of the date of determination and shall include the following: 

(1) The aggregate estimated amounts due for losses and loss adjustment 
expenses on account of all known claims. 

(2) The aggregate estimated amounts due for losses and loss adjustment 
expenses on account of all unknown, incurred but not reported claims. 

(c) Except as provided in subsection (e) of this section, the minimum loss 
and loss expense reserves for workers’ compensation insurance shall be 
determined as follows: 

(1) In the case of indemnity benefits where tabular reserves are pre- 
scribed for the reporting of such benefits under the Workers’ Compen- 
sation Statistical Plan (WCSP) of the National Council on Compen- 
sation Insurance, the minimum reserve shall be the result obtained by 
the application of the appropriate pension table in the WCSP, unless 
the reserve required by any method adopted or approved by the NAIC 
is greater, in which case that greater reserve shall be used. 

(2) In all other cases, including other indemnity benefits, medical bene- 
fits, and loss adjustment expense, the reserve shall be determined by 
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subsection (b) of this section, unless the reserve required by any 
method adopted or approved by the NAIC is greater, in which case 
that greater reserve shall be used. 

(d) Repealed by Session Laws 2001-223, s. 1.2, effective June 15, 2001. 

(e) Whenever in the judgment of the Commissioner the loss and loss 
expense reserves of any casualty or surety company doing business in this 
State calculated in accordance with the foregoing provisions are inadequate or 
excessive, he may prescribe any other basis that will produce adequate and 
reasonable reserves. 

(f) Every casualty insurance and every surety company doing business in 
this State shall keep a complete and itemized record showing all losses and 
claims on which it has received notices, including all notices received by it of 
the occurrence of any event that may result in a loss. (1993, c. 452, s. 3; 


2001-223, s. 1.2.) 


Editor’s Note. — Session Laws 2001-223, s. 
27 is a severability clause. 

Effect of Amendments. — Session Laws 
2001-223, s. 1.2, effective June 15, 2001, in 
subsection (a), divided the former first sentence 
into the present first and second sentences, in 
the present first sentence, substituted “that” for 
“such” and substituted “this section” for “the 
provisions of this section,” at the beginning of 
the present second sentence substituted “The” 
for “and the section” and in that sentence sub- 


stituted “those” for “such,” substituted 
“reinsurers” for “insurers,” and added “or G.S. 
58-7-26,” and in the third sentence substituted 
“the” for “such” and substituted “known” for 
“hereinafter referred to”; added “shall be val- 
ued as of the date of determination and” follow- 
ing “the reserves” in the introductory language 
of subsection (b); rewrote subdivisions (b)(1) 
and (b)(2); rewrote subsection (c); and deleted 
former subsection (d), relating to minimum 
reserves. 


§ 58-3-85. Corporation or association maintaining office 
in State required to qualify and secure license. 


Any corporation or voluntary association, other than an association of 
companies, the members of which are licensed in this State, issuing contracts 
of insurance and maintaining a principal, branch, or other office within this 
State, whether soliciting business in this State or in foreign states, shall 
qualify under the insurance laws of this State applicable to the type of 
insurance written by such corporation or association and secure license from 
the Commissioner as provided under Articles 1 through 64 of this Chapter on 
insurance, as amended, and the officers and agents of any such corporation or 
association maintaining offices within this State and failing to qualify and 
secure license as herein provided shall be deemed guilty of a Class 1 
misdemeanor. (1937, c. 39; 1991, c. 720, s. 4; 1993, c. 539, s. 447; 1994, Ex. 
Sess., c. 24, s. 14(c).) 


§ 58-3-90: Repealed by Session Laws 2001-223, s. 2.1, effective July 1, 2001. 
§ 58-3-95: Repealed by Session Laws 1991, c. 720, s. 71. 


§ 58-3-100. Insurance company licensing provisions. 


(a) The Commissioner may, after notice and opportunity for a hearing, 
revoke, suspend, restrict, or refuse to renew the license of any insurer if: 
(1) The insurer fails or refuses to comply with any law, order or rule 
applicable to the insurer. 
(2) The insurer’s financial condition is unsound, or its assets above its 
liabilities, exclusive of capital, are less than the amount of its capital 
or required minimum surplus. 
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(3) The insurer has published or made to the Department or to the public 
any false statement or report. 

(4) The insurer or any of the insurer’s officers, directors, employees, or 
other representatives refuse to submit to any examination authorized 
by law or refuse to perform any legal obligation in relation to an 
examination. 

(5) The insurer is found to make a practice of unduly engaging in 
litigation or of delaying the investigation of claims or the adjustment 
or payment of valid claims. 

(b) Any suspension, revocation or refusal to renew an insurer’s license 
under this section may also be made applicable to the license or registration of 
any individual regulated under this Chapter who is a party to any of the causes 
for licensing sanctions listed in subsection (a) of this section. 

(c) The Commissioner may impose a civil penalty under G.S. 58-2-70 if an 
HMO, service corporation, MEWA, or insurer fails to acknowledge a claim 
within 30 days after receiving written or electronic notice of the claim, but only 
if the notice contains sufficient information for the insurer to identify the 
specific coverage involved. Acknowledgement of the claim shall be one of the 
following: | 

(1) Astatement made to the claimant or to the claimant’s legal represen- 
tative advising that the claim is being investigated. 

(2) Payment of the claim. 

(3) A bona fide written offer of settlement. 

(4) A written denial of the claim. 

A claimant includes an insured, a health care provider, or a health care facility 
that is responsible for directly making the claim with an insurer, HMO, service 
corporation, or MEWA. With respect to a claim under an accident, health, or 
disability policy, if the acknowledgement sent to the claimant indicates that 
the claim remains under investigation, within 45 days after receipt by the 
insurer of the initial claim, the insurer shall send a claim status report to the 
insured and every 45 days thereafter until the claim is paid or denied. The 
report shall give details sufficient for the insured to understand why process- 
ing of the claim has not been completed and whether the insurer needs 
additional information to process the claim. If the claim acknowledgement 
includes information about why processing of the claim has not been completed 
and indicates whether additional information is needed, it may satisfy the 
requirement for the initial claim status report. This subsection does not apply 
to HMOs, service corporations, MEWAs or insurers subject to G.S. 58-3-225. 

(d) If a foreign insurance company’s license is suspended or revoked, the 
Commissioner shall cause written notification of the suspension or revocation 
to be given to all of the company’s agents in this State. Until the Commissioner 
restores the company’s license, the company shall not write any new business 
in this State. 

(e) The Commissioner may, after considering the standards under G.S. 
58-30-60(b), restrict an insurer’s license by prohibiting or limiting the kind or 
amount of insurance written by that insurer. For a foreign insurer, this 
restriction relates to the insurer’s business conducted in this State. The 
Commissioner shall remove any restriction under this subsection once the 
Commissioner determines that the operations of the insurer are no longer 
hazardous to the public or the insurer’s policyholders or creditors. As used in 
this subsection, “insurer” includes an HMO, service corporation, and MEWA. 
(1899, c. 54, ss. 66, 75, 112; 1901, c. 391, s. 5; Rev., ss. 4703, 4705; C.S., s. 6297; 
1947, ¢. 721; 1963, c. 1234, 1993, c; 409; s.:1; 1995,'¢. 198)'s110; 1999-294, s. 9; 
2000-162, s. 4(b); 2001-2238, s. 2.2; 2001-334, s. 15.) 
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Editor’s Note. — Session Laws 2001-223, s. 
27 is a severability clause. 

Session Laws 2001-334, s. 19 is a severability 
clause. 

Effect of Amendments. — Session Laws 
2000-162, s. 4(b), effective July 1, 2001, and 
applicable to claims received on or after that 
date, in subsection (c), inserted “or electronic” 
in the first sentence and added the last sen- 
tence. 

Session Laws 2001-223, s. 2.2, effective July 
1, 2001, rewrote the catchline; rewrote the 
introductory language of subsection (a); in sub- 
division (a)(4), substituted “or any of the insur- 
er’s officers, directors, employees, or other rep- 
resentatives refuse” for “refuses” and added “or 
refuse to perform any legal obligation in rela- 
tion to an examination”; substituted “individu- 
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al” for “natural person” following “registration 
of any” in subsection (b); substituted “one of the 
following:” for “made to the claimant or his 
representative advising that the claim is being 
investigated; or shall be a payment of the claim; 
or shall be a bona fide written offer of settle- 
ment; or shall be a written denial of the claim” 
at the end of the introductory language of 
subsection (c); added subdivisions (c)(1) 
through (c)(4); inserted “HMO, service corpora- 
tion, or MEWA” at the end of the next to last 
sentence of subsection (c); inserted “HMOs, 
service corporations, MEWAs or” in the last 
sentence of subsection (c); and inserted subsec- 
tions (d) and (e). 

Session Laws 2001-334, s. 15, effective July 
1, 2001, added the fourth, fifth, and sixth sen- 
tences of subsection (c). 


§ 58-3-102. Request for determination of coverage for 
transplants under health benefit payment 
mechanisms; required response time; penal- 
ties. 


(a) As used in this section, “insurer” means any payer of health benefits that 
is subject to Articles 1 through 66 of this Chapter. 

(b) When a person or that person’s health care provider or representative 
requests that person’s insurer to determine whether a transplant is eligible for 
benefits under that person’s health benefit coverage, the insurer shall, within 
10 business days after receipt of the request and medical documentation 
necessary to determine if there is coverage, inform the requesting person as to 
whether there is coverage; provided coverage exists at the time of the 
transplant. (1991, c. 644, s. 14.) 


§ 58-3-105. Limitation of risk. 


Except as otherwise provided in Articles 1 through 64 of this Chapter, no 
insurer doing business in this State shall expose itself to any loss on any one 
risk in an amount exceeding ten percent (10%) of its surplus to policyholders. 
Any risk or portion of any risk which shall have been reinsured shall be 
deducted in determining the limitation of risk prescribed in this section. This 
section shall not apply to life insurance or to the insurance of marine risks, or 
marine protection and indemnity risks, or workers’ compensation or employ- 
er’s liability risks, or to certificates of title or guaranties of title or policies of 
title insurance. For the purpose of determining the limitation of risk under any 
Bagwsion of Articles 1 through 64 of this Chapter, “surplus to policyholders” 
sha 

(1) Be deemed to include any voluntary reserves, or any part thereof, 
which are not required by or pursuant to law, and 

(2) Be determined from the last sworn statement of such insurer on file 
with the Commissioner pursuant to law, or by the last report on 
examination filed by the Commissioner, whichever is more recent at 
the time of assumption of such risk. 

In applying the limitation of risk under any provision of Articles 1 through 
64 of this Chapter to alien insurers, such provision shall be deemed to refer to 
the exposure to risk and to the surplus to policyholders of the United States 
branch of such alien insurer. (1945, c. Sl LOO lace Gabnsis.) 
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§ 58-3-110. Limitation of liability assumed. 


(a) No company transacting fidelity or surety business in this State shall 
expose itself to any loss on any one fidelity or surety risk or hazard in an 
amount exceeding ten per centum (10%) of its policyholders’ surplus, unless it 
shall be protected in excess of that amount by: 

(1) Reinsurance in such form as to enable the obligee or beneficiary to 
maintain an action thereon against the company reinsured jointly 
with such reinsurer and, upon recovering judgment against such 
reinsured, to have recovery against such reinsurer for payment to the 
extent in which it may be liable under such reinsurance and in 
discharge thereof; or 

(2) The cosuretyship of such a company similarly authorized; or 

(3) By deposit with it in pledge or conveyance to it in trust for its 
protection of property; or 

(4) By conveyance or mortgage for its protection; or 

(5) In case a suretyship obligation was made on behalf or on account of a 
fiduciary holding property in a trust capacity, by deposit or other 
disposition of a portion of the property so held in trust that no future 
sale, mortgage, pledge or other disposition can be made thereof 
without the consent of such company; except by decree or order of a 
court of competent jurisdiction; 

(b) Provided: 

(1) That such company may execute what are known as transportation or 
warehousing bonds for United States internal revenue taxes to an 
amount equal to fifty per centum (50%) of its policyholders’ surplus; 

(2) That, when the penalty of the suretyship obligation exceeds the 
amount of a judgment described therein as appealed from and thereby 
secured, or exceeds the amount of the subject matter in controversy or 
of the estate in the hands of the fiduciary for the performance of whose 
duties it is conditioned, the bond may be executed if the actual amount 
of the judgment or the subject matter in controversy or estate not 
subject to the supervision or control of the surety is not in excess of 
such limitation; and 

(3) That, when the penalty of the suretyship obligation executed for the 
performance of a contract exceeds the contract price, the latter shall 
be taken as the basis for estimating the limit of risk within the 
meaning of this section. 

(c) No such company shall, anything to the contrary in this section notwith- 
standing, execute suretyship obligations guaranteeing the deposits of any 
single financial institution in an aggregate amount in excess of ten per centum 
(10%) of the policyholders’ surplus of such surety, unless it shall be protected 
in excess of that amount by credits in accordance with subdivisions (1), (2), (3) 
or (4) of subsection (a) of this section: Provided, nothing in this section shall be 
construed to make invalid any contract entered into by such company with 
another person, firm, corporation or municipal corporation, notwithstanding 
any provisions of this section. (1911, c. 28; C.S., s. 6382; 1931, c. 285; 1945, c. 
377.) 


CASE NOTES 


As to joint-control agreements between _ ex rel. Leonard v. York, 202 N.C. 704, 163 S.E. 
fiduciaries and their sureties, see Pierce v. 878 (1932). 
Pierce, 197 N.C. 348, 148 S.E. 438 (1929); State 
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§ 58-3-115. Twisting with respect to insurance policies; 
penalties. 


No insurer shall make or issue, or cause to be issued, any written or oral 
statement that willfully misrepresents or willfully makes an incomplete 
comparison as to the terms, conditions, or benefits contained in any policy of 
insurance for the purpose of inducing or attempting to induce a policyholder in 
any way to terminate or surrender, exchange, or convert any insurance policy. 
Any person who violates this section is subject to the provisions of G.S. 58-2-70 
or G.S. 58-3-100. (1961, c. 823; 1987, c. 629, s. 4; c. 787, s. 2; c. 864, ss. 3(a), 74; 


1989, c. 485, s. 25; 1999-132, s. 1.3.) 


Effect of Amendments. — Session Laws 
1999-132, s. 1.3, effective June 4, 1999, substi- 
tuted “G.S. 58-2-70 or G.S. 58-3-100” for “G.S. 


58-2-70, 58-3-90 through 58-3-100, and 58-3- 
L225 


CASE NOTES 


Applicability of Former § 143-318. — 
Former § 143-318, relating to evidence in ad- 
ministrative proceedings, in light of former 
§ 143-317(3), was intended to apply only to 
hearings which might result in a loss by a 
specific party of some legal right, duty or priv- 
ilege, such as hearings relating to the revoca- 
tion of the license of a specified insurance agent 
or of a specified insurance company or to the 
imposition of a fine or penalty upon an insur- 


ance agent or insurance company for violation 
of the insurance law. Such hearings involve the 
essential elements of a court trial, and the 
Attorney General, as legal advisor to the Com- 
missioner, can provide counsel as to whether 
proffered evidence complies with the applicable 
rules of evidence. In re North Carolina Auto. 
Rate Admin. Office, 278 N.C. 302, 180 S.E.2d 
155 (1971): 


§ 58-3-120. Discrimination forbidden. 


(a) No company doing the business of insurance as defined in G.S. 58-7-15 
shall make any discrimination in favor of any person. 
(b) Discrimination between individuals of the same class in the amount of 


premiums or rates charged for any policy of insurance covered by Articles 50 
through 55 of this Chapter, or in the benefits payable thereon, or in any of the 
terms or conditions of such policy, or in any other manner whatsoever, is 
prohibited. (1908, c. 488, s. 2; 1905, c. 170, s. 2; Rev., s. 4766; C.S., s. 6430; 1923, 


c. 4, s. 70; 1925, c. 70, s. 6; 1945, c. 458; 1987, c. 629, s. 5; 2001-297, s. 4.) 


Effect of Amendments. — Session Laws 
2001-297, s. 4, effective October 1, 2001, and 
applicable to claims for payment or reimburse- 


ment for services rendered on or after that date, 
inserted the subsection (a) designation, and 
added subsection (b). 


CASE NOTES 


Purpose and Applicability. — The statu- 
tory provisions which prohibit an insurer or 
insurance agent from “discrimination” in set- 
ting rates for any person — §§ 58-3-120, 
former 58-44.5, and 58-63-15 — are obviously 
designed to prohibit an insurance agent or 
company from charging reduced or excessive 
insurance rates contrary to the established 
rating rules applicable to the risk, and are not 
applicable to rate making. State ex rel. Comm’r 
of Ins. v. North Carolina Rate Bureau, 75 N.C. 
App. 201, 331 S.E.2d 124, cert. denied, 314 N.C. 


547,335 S.E.2d 319 (1985). 

The prohibition against discrimination 
in rates is directed to insurers, agents, 
brokers and other representatives of insur- 
ers. Hyde Ins. Agency, Inc. v. Dixie Leasing 
Corp., 26 N.C. App. 188, 215 S.E.2d 162 (1975). 

The sanctions provided by statutes for 
violations of the antirebate provisions are 
directed to the insurers, agents, brokers or 
other representatives, and the statutes do not 
declare that contracts in violation of the 
antirebate provision are void. Hyde Ins. 
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Agency, Inc. v. Dixie Leasing Corp., 26 N.C. 
App. 138, 215 S.E.2d 162 (1975). 
Applicability of Former § 143-318. — 
Former § 148-318, relating to evidence in ad- 
ministrative proceedings, in light of former 
§ 143-317(3), was intended to apply only to 
hearings which might result in a loss by a 
specific party of some legal right, duty or priv- 
ilege, such as hearings relating to the revoca- 
tion of the license of a specified insurance agent 
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imposition of a fine or penalty upon an insur- 
ance agent or insurance company for violation 
of the insurance law. Such hearings involve the 
essential elements of a court trial, and the 
Attorney General, as legal advisor to the Com- 
missioner, can provide counsel as to whether 
proffered evidence complies with the applicable 
rules of evidence. In re North Carolina Auto. 
Rate Admin. Office, 278 N.C. 302, 180 S.E.2d 


150 CUOTT). 
or of a specified insurance company or to the 


§ 58-3-121. Discrimination against coverage of certain 
bones and joints prohibited. 


_ (a) Discrimination against coverage of procedures involving bones or joints 
of the jaw, face, or head is prohibited in any health benefit plan. Whenever a 
health benefit plan provides coverage on a group or individual basis for 
diagnostic, therapeutic, or surgical procedures involving bones or joints of the 
human skeletal structure, that plan may not exclude or deny the same 
coverage for procedures involving any bone or joint of the jaw, face, or head, so 
long as the procedure is medically necessary to treat a condition which 
prevents normal functioning of the particular bone or joint involved and the 
condition is caused by congenital deformity, disease, or traumatic injury. The 
coverage required by this section involving bones or joints of the jaw, face, or 
head shall be subject to the same conditions and limitations as are applicable 
to coverage of procedures involving other bones and joints of the human 
skeletal structure. 

(b) For purposes of this section, in providing coverage for the treatment of 
conditions of the jaw (temporomandibular joint), authorized therapeutic pro- 
cedures shall include splinting and use of intraoral prosthetic appliances to 
reposition the bones. Payment for these therapeutic procedures, and for 
procedures involved in any other nonsurgical treatment of temporomandibular 
joint dysfunction, may be subjected to a reasonable lifetime maximum dollar 
amount. Nothing in this subsection shall require a health benefit plan to cover 
orthodontic braces, crowns, bridges, dentures, treatment for periodontal dis- 
ease, dental root form implants, or root canals. 

(c) For purposes of this section, “health benefit plan” means accident and 
health insurance policies or certificates; nonprofit hospital or medical service 
corporation contracts; health, hospital, or medical service corporation plan 
contracts; health maintenance (HMO) subscriber contracts; and plans pro- 
vided by a MEWA or plans provided by other benefit arrangements, to the 
extent permitted by ERISA. (1995, c. 483, s. 1.) 


§ 58-3-122. Anesthesia and hospital charges necessary for 
safe and effective administration of dental 
procedures for young children, persons with 
serious mental or physical conditions, and per- 
sons with significant behavioral problems; 
coverage in health benefit plans. 


(a) All health benefit plans shall provide coverage for payment of anesthesia 
and hospital or facility charges for services performed in a hospital or 
ambulatory surgical facility in connection with dental procedures for children 
below the age of nine years, persons with serious mental or physical conditions, 
and persons with significant behavioral problems, where the provider treating 
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the patient involved certifies that, because of the patient’s age or condition or 

problem, hospitalization or general anesthesia is required in order to safely 

and effectively perform the procedures. The same deductibles, coinsurance, 
network requirements, medical necessity provisions, and other limitations as 
apply to physical illness benefits under the health benefit plan shall apply to 
coverage for anesthesia and hospital or facility charges required to be covered 
under this section. 

(b) As used in this section, the term: 

(1) “Health benefit plan” means an accident and health insurance policy 
or certificate; a nonprofit hospital or medical service corporation 
contract; a health maintenance organization subscriber contract; a 
plan provided by a multiple employer welfare arrangement; or a plan 
provided by another benefit arrangement, to the extent permitted by 
the Employee Retirement Income Security Act of 1974, as amended, or 
by any waiver of or other exception to that Act provided under federal 
law or regulation. “Health benefit plan” does not mean any plan 
implemented or administered by the North Carolina Department of 
Health and Human Services or the United States Department of 
Health and Human Services, or any successor agency, or its represen- 
tatives. “Health benefit plan” also does not mean any of the following 
kinds of insurance: 

a. Accident. 
b. Credit. 

. Disability income. 

. Long-term care or nursing home care. 

Medicare supplement. 

Specified disease. 

. Dental or vision. 

. Coverage issued as a supplement to liability insurance. 

Workers’ compensation. 
Medical payments under automobile or homeowners. 

. Hospital income or indemnity. 

. Insurance under which benefits are payable with or without regard 
to fault and that is statutorily required to be contained in any 
liability policy or equivalent self-insurance. 

(2) “Insurer” includes an insurance company subject to this Chapter, a 
service corporation organized under Article 65 of this Chapter, a 
health maintenance organization organized under Article 67 of this 
Chapter, or a multiple employer welfare arrangement subject to 
Article 49 of this Chapter. (1999-134, s. 1.) 


oe emer lie) daoenne 


Editor’s Note. — Session Laws 1999-134,s. Session Laws 1999-134, renewal of a health 
2 provides that this section is effective January benefit policy, contract, or plan is presumed to 
1, 2000 and applies to health benefit plans that occur on each anniversary of the date on which 
are delivered, issued for delivery, or renewed on coverage was first effective on the person or 
and after January 1, 2000. For purposes of persons covered by the health benefit plan. 


§ 58-3-125: Repealed by Session Laws 1999-132, s. 1.1. 


§ 58-3-130. Agent, adjuster, etc., acting without a license 
or violating insurance law. 


If any person shall assume to act either as principal, agent, broker, limited 
representative, adjuster or motor vehicle damage appraiser without license as 
is required by law or, pretending to be a principal, agent, broker, limited 
representative, adjuster or licensed motor vehicle damage appraiser, shall 
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solicit, examine or inspect any risk, or shall examine into, adjust, or aid in 
adjusting any loss, investigate or advise relative to the nature and amount of 
damages to motor vehicles or the amount necessary to effect repairs thereto, or 
shall receive, collect, or transmit any premium of insurance, or shall do any 
other act in the soliciting, making or executing any contract of insurance of any 
kind otherwise than the law permits, or as principal or agent shall violate any 
provision of law contained in Articles 1 through 64 of this Chapter, the 
punishment for which is not elsewhere provided for, he shall be deemed guilty 
of a Class 1 misdemeanor. (1899, c. 54, s. 115; Rev., s. 3490; C.S., s. 6310; 1945, 
on498311949 11/958) sil; 1951, e105; s:'15) 1971, ¢.° 757; s. 7;.1985; c} 666, s. 20; 
Poi O29 PSn 931993007 539),sN448. 1994. Ex. Sess.,.c. 2456) 14(en) 


CASE NOTES 


Statute of Limitations. — A negligence 
action against attorneys by the liquidator of a 
life insurer was barred where more than three 
years elapsed since the last negligent act of 
defendants and, where the complaint did not 


dants connected with the original negligent act, 
that doctrine did not apply to toll running of the 
statute. State ex rel. Long v. Petree Stockton, 
129 N.C. App. 482, 499 S.E.2d 790 (1998), cert. 
granted, 349 N.C. 240, 516 S.E.2d 607 (1998). 


allege “continuous representation” by defen- 


§ 58-3-135. Certain insurance activities by lenders with 
customers prohibited. 


No lender shall require the purchase of insurance from such lender or 
subsidiary or affiliate of such lender as a condition to the making, renewing or 
refinancing of any loan or to the establishing of any of the terms or conditions 
of such loan. Lenders shall not include organizations of the Farm Credit 
System. (1985, c. 679, s. 1.) 


§ 58-3-140. Temporary contracts of insurance permitted. 


A lender engaged in making or servicing real estate mortgage or deed of trust 
loans on one to four family residences shall accept as evidence of insurance a 
temporary written contract of insurance meeting the requirements of G.S. 
58-44-20(4) and issued by any duly licensed insurance agent, broker, or 
insurance company. 

Nothing herein prohibits the lender from refusing to accept a binder or from 
disapproving such insurer or agent provided such refusal or disapproval is 
reasonable. 

Such lender need not accept a binder unless such binder: 

(1) Includes: 
a. The name and address of the insured; 
b. The name and address of the mortgagee; 
c. A description of the insured collateral; 
d. Aprovision that it may not be cancelled within a term of the binder 
except upon 10 days’ written notice to the mortgagee; and 
e. The amount of insurance bound. 
(2) Is accompanied by a paid receipt for one year’s premium, except in the 
case of the renewal of a policy subsequent to the closing of a loan; and 
(3) Includes an undertaking of agent to use his best efforts to have the 
insurance company issue a policy. 

The Department may require binders to contain any additional information 
to permit the binders to comply with the reasonable requirements of Fannie 
Mae, the Government National Mortgage Association, or the Federal Home 
Loan Mortgage Corporation for purchase of mortgage loans. (1989, c. 459, s. 1; 
1991, c. 720, s. 4; 2001-487, s. 14(f).) 
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Effect of Amendments. — Session Laws _ ciation” and inserted “the” preceding “Govern- 
2001-487, s. 14(f), effective December 16, 2001, ment National Mortgage Association” and “Fed- 
in the ending paragraph, substituted “Fannie eral Home Loan Mortgage Corporation.” 

Mae” for “the Federal National Mortgage Asso- 


§ 58-3-145. Solicitation, negotiation or payment of premi- 
ums on insurance policies. 


An insurer, agent, or broker may accept payment of an insurance premium 
by credit card if the insurer accepting payment by credit card meets the 
following conditions: 

(1) The insurer makes payment by credit card available to all existing and 
prospective insureds and does not limit the use of credit card pay- 
ments to certain persons. 

(2) The insurer pays the fees charged by the credit card company for the 
payment of premiums by credit card. (1967, c. 1245; 1979, c. 528; 1991, 
c. 720, s. 7; 1999-365, s. 1.) 


OPINIONS OF ATTORNEY GENERAL 


The 1979 amendment to this section per- vate modes of transportation. See opinion of 
mitted insurance pi‘emiums to be charged Attorney General to Joseph E. Johnson, Repre- 
to a credit card facility respecting travel sentative, 15th District, 49 N.C.A.G. 116 
accident insurance as to both public and pri- (1980). 


§ 58-3-147. Credit card guaranty or collateral prohibited. 


No insurer, representative of any insurer, or insurance broker shall enter 
into any arrangement that involves the sale of insurance or the pledging of 
existing insurance as guaranty or collateral for the issuance of any credit card. 
(19937'c. 226, s).9:-c2 5045-400) 


Editor’s Note. — Session Laws 1993, c. 504, 
s. 40, effective July 24, 1993, recodified this 
section as § 58-3-147. 


§ 58-3-150. Forms to be approved by Commissioner. 


(a) It is unlawful for any insurance company licensed and admitted to do 
business in this State to issue, sell, or dispose of any policy, contract, or 
certificate, or use applications in connection therewith, until the forms of the 
same have been submitted to and approved by the Commissioner, and copies 
filed in the Department. If a policy form filing is disapproved by the Commis- 
sioner, the Commissioner may return the filing to the filer. As used in this 
section, “policy form” includes endorsements, riders, or amendments to policies 
that have already been approved by the Commissioner. 

(b) With respect to group and blanket accident and health insurance, group 
life insurance, and group annuity policies issued and delivered to a trust or to 
an association outside of this State and covering persons resident in this State, 
the group certificates to be delivered or issued for delivery in this State shall 
be filed with and approved by the Commissioner pursuant to subsection (a) of 
this section. (1907, c. 879; 1913, c. 139; C.S., s. 6312; 1945, c. 377; 1987, ¢..752, 


s. 7; 1989, c. 485, s. 9; 1991, c. 720, ss. 5, 51; 1993, c. 506, s. 1; 1998-211, s. 
B38) 
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CASE NOTES 


Validity of Unapproved Policy. — The 
statute does not purport to deal with the valid- 
ity of the contract of insurance, but with the 
insurance company. It does not say a policy 
shall be void unless approved by the Commis- 
sioner, but that it shall be unlawful for the 
company to issue such policy. Blount v. Royal 
Fraternal Ass’n, 163 N.C. 167, 79 S.E. 299 
(1913). 

Exclusion Not Void Despite Failure to 
Obtain Approval. — Surplus insurer’s failure 
to get advance form approval did not result in 
the absolute pollution exclusion being void. 


Home Indem. Co. v. Hoechst Celanese Corp., 
128 N.C. App. 226, 494 S.E.2d 768 (1998), cert. 
denied, — N.C. —, 505 S.E.2d 869 (1998). 

Nowhere does this section declare that all 
unapproved policy provisions are void and un- 
enforceable. Home Indem. Co. v. Hoechst 
Celanese Corp., 128 N.C. App. 226, 494 S.E.2d 
768 (1998), cert. denied, — N.C. —, 505 S.E.2d 
869 (1998). 

Cited in North Carolina Life & Accident & 
Health Ins. Guar. Ass’n v. Alcatel, 876 F. Supp. 
748 (E.D.N.C. 1995). 


§ 58-3-151. Deemer provisions. 


No entity subject to the Commissioner’s jurisdiction and regulation shall be 
fined or penalized by the Commissioner for using forms, contracts, schedules of 
premiums, or other documents required to be filed and approved under this 
Chapter or for executing contracts required to be filed and approved under this 
Chapter if those forms, contracts, schedules of premiums, or other documents 
have been by law deemed to have been approved, and the entity has notified 
the Commissioner before using the filing or executing the contract that the law 
has deemed the filing or the contract to be approved. (2001-334, s. 14.) 


Editor’s Note. — Session Laws 2001-334, s. 
21 makes this section effective August 3, 2001. 


Session Laws 2001-334, s. 19 is a severability 
clause. 


uninsured and 


§ 58-3-152. Excess liability policies; 
underinsured motorist coverages. 


With respect to policy forms that provide excess liability coverage, an insurer 
may limit or exclude coverage for uninsured motorists as provided in G.S. 
20-279.21(b)(3) and for underinsured motorists as provided in G.S. 20- 
279.21(b)(4). (1997-396, s. 1.) 


CASE NOTES 


Applied in Progressive Am. Ins. Co. v. 
Vasquez, 350 N.C. 386, 515 S.E.2d 8 (1999). 


§ 58-3-155. Business transacted with insurer-controlled 
brokers. 


(a) As used in this section: 

(1) “Broker” means a person who, being a licensed agent, obtains insur- 
ance for another party through a duly authorized agent of an insurer 
that is licensed to do business in this State but for which the broker 
is not authorized to act as agent. 

(2) “Control” or “controiled” means the direct or indirect possession of the 
power to direct or cause the direction of the management and policies 
of a person, whether through the ownership of voting securities, by 
contract other than a commercial contract for goods or nonmanage- 
ment services, or otherwise, unless the power is the result of an official 
position with or a corporate office held by the person. Control is 
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presumed to exist if any person directly or indirectly owns, controls, 
holds with the power to vote, or holds proxies representing ten percent 
(10%) or more of the voting securities of any other person. 

(b) The Commissioner may determine, after furnishing all persons in 
interest notice and opportunity to be heard and making specific findings of fact 
to support that determination, that control exists in fact, notwithstanding the 
absence of a presumption to that effect. The Commissioner may determine 
upon application that any person does not or will not upon the taking of some 
proposed action control another person. The Commissioner may prospectively 
revoke or modify that determination, after notice and opportunity to be heard 
whenever in the Commissioner’s judgment revocation or modification is 
consistent with this section. 

(c) No licensed property or casualty insurer that has control of a broker may 
accept insurance from the broker in any transaction in which the broker, when 
the insurance is placed, is acting as such on behalf of the insured for any 
compensation, commission, or thing of value unless the broker, before the 
effective date of the coverage, delivers written notice to the prospective insured 
disclosing the relationship between the insurer and broker. The disclosure 
must be signed by the insured and must be retained in the insurer’s 
underwriting file until the completion and release of the examination report 
under G.S. 58-2-131 through G.S. 58-2-134 for the period in which the coverage 
is in effect. If the insurance is placed through a subbroker that is not a 
controlled broker, the controlling insurer shall retain in its records a signed 
commitment from the subbroker that the subbroker is aware of the relation- 
ship between the insurer and the broker and that the subbroker has notified or 
will notify the insured. 

(d) This section does not affect the rights of policyholders, claimants, 
creditors, or other third parties. (1991, c. 681, s. 9; 1999-132, s. 11.1.) 


§ 58-3-160. Sale of company or major reorganization; li- 
cense to be restricted. 


The Commissioner shall restrict the license by prohibiting new or renewal 
insurance business transacted in this State by any licensed insurer that, in 
anticipation of a sale of the insurer to new owners or a major reorganization of 
the business or management of the insurer, transfers all of its existing 
insurance business to another insurer through an assumption reinsurance 
agreement or does not write any new insurance business for over one year. The 
restriction shall remain in force until after the insurer has filed the following 
information with the Commissioner and the Commissioner has granted 
approval: 

(1) Biographical information in a form acceptable to the Commissioner for 
each new owner, director, or management person; 

(2) A detailed and complete plan of operation describing the kinds of 
insurance to be written and the method in which the reorganized 
insurer will perform its various functions; 

(3) Financial projections of the anticipated operational results of the 
reorganized insurer for the succeeding three years based on the 
capitalization of the reorganized insurer and its plan of operation, 
which must be prepared by a properly qualified individual, be in 
sufficient detail for a complete analysis to be performed, and be 
accompanied by a list of the assumptions used in making the projec- 
tions; and 

(4) Any other information the Commissioner considers to be pertinent for 
a proper analysis of the reorganized insurer. (1991, c. 681, s. 10.) 
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§ 58-3-165. Business transacted with producer-controlled 
property or casualty insurers. 


(a) As used in this section: 

(1) “Accredited state” means a state in which the insurance department or 
regulatory agency has qualified as meeting the minimum financial 
regulatory standards promulgated and established from time to time 
by the NAIC. 

(2) “Captive insurer” means an insurance company that is owned by 
another organization and whose exclusive purpose is to insure risks of 
the parent organization and affiliated companies. In the case of 
groups and associations, “captive insurer” means an insurance orga- 
nization that is owned by the insureds, and whose exclusive purpose 
is to insure risks of member organizations or group members and 
their affiliates. 

(3) “Control” and its cognates mean the direct or indirect possession of the 
power to direct or cause the direction of the management and policies 
of a person, whether through the ownership of voting securities, by 
contract other than a commercial contract for goods or nonmanage- 
ment services, or otherwise, unless the power is the result of an official 
position with or corporate office held by the person. Control is 
presumed to exist if any person directly or indirectly owns, controls, 
holds with the power to vote, or holds proxies representing ten percent 
(10%) or more of the voting securities of any other person. 

(4) “Controlled insurer” means an insurer that is controlled, directly or 
indirectly, by a producer. 

(5) “Controlling producer” means a producer who, directly or indirectly, 
controls an insurer. 

(6) “Insurer” means any person licensed to write property or casualty 
insurance in this State. “Insurer” does not mean a risk retention 
group under Article 22 of this Chapter, residual market mechanism, 
joint underwriting authority, nor captive insurer. 

(7) “Producer” means an insurance broker or brokers or any other person, 
when, for any compensation, commission, or other thing of value, that 
person acts or aids in any manner in soliciting, negotiating, or 
procuring the making of any insurance contract on behalf of an 
insured other than that person. “Producer” does not mean an exclu- 
sive agent or any independent agent acting on behalf of a controlled 
insurer, including any subagent or representative of the agent, who 
acts as such in the solicitation of, negotiation for, or procurement or 
making of an insurance contract, if the agent is not also acting in the 
capacity of an insurance broker in the transaction in question. 

(b) The Commissioner may determine, after furnishing all persons in 
interest notice and opportunity to be heard and making specific findings of fact 
to support the determination, that contro] exists in fact, notwithstanding the 
absence of a presumption to that effect. The Commissioner may determine 
upon application that any person does not or will not upon the taking of some 
proposed action control another person. The Commissioner may prospectively 
revoke or modify that determination, after notice and opportunity to be heard, 
whenever in the Commissioner’s judgment revocation or modification is 
consistent with this section. 

(c) This section applies to insurers that are either domiciled in this State or 
domiciled in a state that is not an accredited state having in effect a 
substantially similar law. The provisions of Article 19 of this Chapter, to the 
extent they are not superseded by this section, apply to all parties within 
holding company systems subject to this section. 
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(d) The provisions of this section apply if, in any calendar year, the 
aggregate amount of gross written premiums on business placed with a 
controlled insurer by a controlling producer is equal to or greater than five 
percent (5%) of the admitted assets of the controlled insurer, as reported in the 
controlled insurer’s most recent annual statement or its quarterly statement 
filed as of September 30 of the prior year. The provisions of this section do not 
apply if: 

(1) The controlling producer places insurance only with the controlled 
insurer, or only with the controlled insurer and a member or members 
of the controlled insurer’s holding company system, or the controlled 
insurer’s parent, affiliate, or subsidiary and receives no compensation 
based upon the amount of premiums written in connection with that 
insurance; and the controlling producer accepts insurance placements 
only from nonaffiliated subproducers, and not directly from insureds; 
and 

(2) The controlled insurer, except for insurance business written through 
a residual market mechanism, accepts insurance business only from a 
controlling producer, a producer controlled by the controlled insurer, 
or a producer that is a subsidiary of the controlled insurer. 

(e) A controlled insurer shall not accept business from a controlling pro- 
ducer and a controlling producer shall not place business with a controlled 
insurer unless there is a written contract between the producer and the 
insurer specifying the responsibilities of each party, and unless the contract 
has been approved by the board of directors of the insurer and contains all of 
the following minimum provisions: 

(1) The insurer may terminate the contract for cause, upon written notice 
to the producer. The insurer shall suspend the producer’s authority to 
write business during the pendency of any dispute regarding the 
cause for the termination. 

(2) The producer shall render accounts to the insurer detailing all 
material transactions, including information necessary to support all 
commissions, charges, and other fees received by, or owing to, the 
producer. 

(3) The producer shall remit all funds due under the contract terms to the 
insurer on at least a monthly basis. The due date shall be fixed so that 
premiums or installments of premiums collected shall be remitted no 
later than 90 days after the effective date of any policy placed with the 
insurer under this contract. 

(4) The producer shall hold all funds collected for the insurer’s account in 
a fiduciary capacity, in one or more appropriately identified bank 
accounts in banks that are members of the Federal Reserve System, in 
accordance with the provisions of this Chapter as applicable. Funds of 
a producer who is not required to be licensed in this State shall be 
maintained in compliance with the requirements of the producer’s 
domiciliary jurisdiction. 

(5) The producer shall maintain separately identifiable records of busi- 
ness written for the insurer. 

(6) The producer shall not assign the contract in whole or in part. 

(7) The insurer shall provide the producer with its underwriting stan- 
dards, rules and procedures, the manual setting forth the rates to be 
charged, and the conditions for the acceptance or rejection of risks. 
The producer shall adhere to the standards, rules, procedures, rates, 
and conditions. The standards, rules, procedures, rates, and condi- 
tions shall be the same as those applicable to comparable business 


placed with the insurer by a producer other than a controlling 
producer. 
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(8) The rates and terms of the producer’s commissions, charges, or other 
fees and the purposes for the charges or fees. The rates of the 
commissions, charges, and other fees shall be no greater than those 
applicable to comparable business placed with the insurer by produc- 
ers other than controlling producers. For the purposes of this subdi- 
vision and subdivision (7) of this subsection, “comparable business” 
includes the same lines of insurance, same kinds of insurance, same 
kinds of risks, similar policy limits, and similar quality of business. 

(9) If the contract provides that the producer, on insurance business 
placed with the insurer, is to be compensated contingent upon the 
insurer’s profits on that business, then the compensation shall not be 
determined and paid until at least five years after the premiums on 
liability insurance are earned and at least one year after the premi- 
ums are earned on any other insurance. In no event shall the 
commissions be paid until the adequacy of the insurer’s reserves on 
remaining claims has been independently verified under subsection 
(g¢) of this section. 

(10) A limit on the producer’s writings in relation to the insurer’s surplus 
and total writings. The insurer may establish a different limit for each 
line or subline of business. The insurer shall notify the producer when 
the applicable limit is approached and shall not accept business from 
the producer if the limit is reached. The producer shall not place 
business with the insurer if it has been notified by the insurer that the 
limit has been reached. 

(11) The producer may negotiate but shall not bind reinsurance on behalf 
of the insurer on business the producer places with the insurer; 
however, the producer may bind facultative reinsurance contracts 
under obligatory facultative agreements if the producer’s contract 
with the insurer contains underwriting guidelines including, for both 
reinsurance assumed and ceded, a list of reinsurers with which the 
automatic agreements are in effect, the coverages and amounts or 
percentages that may be reinsured, and commission schedules. 

(f) Every controlled insurer shall have an audit committee, consisting of 
independent directors, of the insurer’s board of directors. The audit committee 
shall meet annually with the insurer’s management, the insurer’s independent 
certified public accountants, and an independent casualty actuary or another 
independent loss reserve specialist acceptable to the Commissioner, to review 
the adequacy of the insurer’s loss reserves. 

(g) In addition to any other required loss reserve certification, the controlled 
insurer shall, on or before April 1 of each year, file with the Commissioner an 
opinion of an independent casualty actuary or of another independent loss 
reserve specialist acceptable to the Commissioner, reporting loss ratios for 
each kind of insurance written and attesting to the adequacy of loss reserves 
established for losses incurred and outstanding and for incurred but not 
reported losses as of the end of the prior calendar year on business placed by 
the producer. 

(h) The controlled insurer shall report annually to the Commissioner the 
amount of commissions paid to the controlling producer, the percentage that 
amount represents of the net premiums written, and comparable amounts and 
percentages paid to noncontrolling producers for placements of the same kinds 
of insurance. 

(i) The controlling producer, before the effective date of any policy, shall 
deliver written notice to the prospective insured disclosing the relationship 
between the producer and the controlled insurer: However, if the business is 
placed through a subproducer who is not a controlling producer, the controlling 
producer shall retain in the controlling producer’s records a signed commit- 
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ment from the subproducer that the subproducer is aware of the relationship 
between the insurer and the producer and that the subproducer has or will 
notify the prospective insured. 

(j) If the Commissioner believes that a controlling producer or any other 
person has not materially complied with this section or with any rule adopted 
or order issued under this section, after notice and opportunity to be heard, the 
Commissioner may order the controlling producer to stop placing business 
with the controlled insurer. If it is found that, because of the material 
noncompliance, the controlled insurer or any policyholder of the controlled 
insurer has suffered any loss or damage, the Commissioner may maintain a 
civil action or intervene in an action brought by or on behalf of the insurer or 
policyholder for recovery of compensatory damages for the benefit of the 
insurer or policyholder or other appropriate relief. 

(k) If an order for liquidation or rehabilitation of the controlled insurer has 
been entered under Article 30 of this Chapter, and the receiver appointed 
under that order believes that the controlling producer or any other person has 
not materially complied with this section or any rule adopted or order issued 
under this section, and the insurer suffered any loss or damage therefrom, the 
receiver may maintain a civil action for recovery of damages or other 
appropriate sanctions for the benefit of the insurer. 

(1) In addition to any other remedies provided in this section, whenever the 
Commissioner believes that a person has not materially complied with this 
section, the Commissioner may institute a proceeding under G.S. 58-2-60 or 
under G.S. 58-2-70. In addition to the civil penalty or restitution proceedings 
provided for in G.S. 58-2-70, the Commissioner may issue a cease and desist 
order against the person. 

(m) This section does not affect the Commissioner’s right to impose any 
other penalties provided for in this Chapter nor the rights of policyholders, 
claimants, creditors, or other third parties. 

(n) Controlled insurers and controlling producers who are not in compliance 
with subsection (e) of this section on October 1, 1991, have until December 1, 
1991, to come into compliance and shall comply with subsection (i) of this 
section beginning with all policies written or renewed on or after December 1, 
1090 ALO OU iGn Oo Last 2650 a 20S.) 


§ 58-3-167. Applicability of acts of the General Assembly to 
health benefit plans. 


(a) As used in this section: 

(1) “Health benefit plan” means an accident and health insurance policy 
or certificate; a nonprofit hospital or medical service corporation 
contract; a health maintenance organization subscriber contract; a 
plan provided by a multiple employer welfare arrangement; or a plan 
provided by another benefit arrangement, to the extent permitted by 
the Employee Retirement Income Security Act of 1974, as amended, or 
by any waiver of or other exception to that act provided under federal 
law or regulation. “Health benefit plan” does not mean any plan 
implemented or administered by the North Carolina or United States 
Department of Health and Human Services, or any successor agency, 
or its representatives. “Health benefit plan” does not mean any of the 
following kinds of insurance: 

. Accident. 
. Credit. 
Disability income. 
. Long-term or nursing home care. 
. Medicare supplement. 
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f. Specified disease. 

g. Dental or vision. 

h. Coverage issued as a supplement to liability insurance. 

i. Workers’ compensation. 

j. Medical payments under automobile or homeowners. 

k. Hospital income or indemnity. 

1. Insurance under which benefits are payable with or without regard 
to fault and that is statutorily required to be contained in any 
liability policy or equivalent self-insurance. 

m. Short-term limited duration health insurance policies as defined 
in Part 144 of Title 45 of the Code of Federal Regulations. 

(2) “Insurer” includes an insurance company subject to this Chapter, a 
service corporation organized under Article 65 of this Chapter, a 
health maintenance organization organized under Article 67 of this 
Chapter, and a multiple employer welfare arrangement subject to 
Article 49 of this Chapter. 

(b) Whenever a law is enacted by the General Assembly on or after October 
1, 1999 that applies to a health benefit plan, the term “health benefit plan” 
shall be defined for purposes of that law as provided in subsection (a) of this 
section unless that law provides a different definition or otherwise expressly 
provides that the definition in this section is not applicable. 

(c) Whenever a law is enacted by the General Assembly that applies to 
health benefit plans that are delivered, issued for delivery, or renewed on and 
after a certain date, the renewal of a health benefit plan is presumed to occur 
on each anniversary of the date on which coverage was first effective on the 
person or persons covered by the health benefit plan. (1999-294, s. 5; 1999-456, 
s. 16.) 


§ 58-3-168. Coverage for postmastectomy inpatient care. 


(a) Every entity providing a health benefit plan that provides coverage for 
mastectomy, including coverage for postmastectomy inpatient care, shall 
ensure that the decision whether to discharge the patient following 
mastectomy is made by the attending physician in consultation with the 
patient, and shall further ensure that the length of postmastectomy hospital 
stay is based on the unique characteristics of each patient taking into 
consideration the health and medical history of the patient. 

(b) As used in this section, “health benefit plans” means accident and health 
insurance policies or certificates; nonprofit hospital or medical service corpo- 
ration contracts; health, hospital, or medical service corporation plan con- 
tracts; health maintenance organization (HMO) subscriber contracts; and 
plans provided by a MEWA or plans provided by other benefit arrangements, 
to the extent permitted by ERISA. 

(c) As used in this section, “mastectomy” means the surgical removal of all 
or part of a breast as a result of breast cancer or breast disease. (1997-440, s. 


Editor’s Note. — Session Laws 1997-440, s. section at the direction of the Revisor of Stat- 
1, enacted as § 58-3-171.1, was codified as this utes. 


§ 58-3-169. Required coverage for minimum hospital stay 
following birth. 


(a) Definitions. — As used in this section: 
(1) “Attending providers” includes: 
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a. The obstetrician-gynecologists, pediatricians, family physicians, 
and other physicians primarily responsible for the care of a 
mother and newborn; and 

b. The nurse midwives and nurse practitioners primarily responsible 
for the care of a mother and her newborn child in accordance with 
State licensure and certification laws. 

(2) “Health benefit plan” means an accident and health insurance policy 
or certificate; a nonprofit hospital or medical service corporation 
contract; a health maintenance organization subscriber contract; a 
plan provided by a multiple employer welfare arrangement; or a plan 
provided by another benefit arrangement, to the extent permitted by 
the Employee Retirement Income Security Act of 1974, as amended, or 
by any waiver of or other exception to that Act provided under federal 
law or regulation. “Health benefit plan” does not mean any of the 
following kinds of insurance: 

a. Accident, 

b. Credit, 

Disability income, 

Long-term or nursing home care, 

Medicare supplement, 

Specified disease, 

Dental or vision, 

Coverage issued as a supplement to lability insurance, 

Workers’ compensation, 

Medical payments under automobile or homeowners, and 

. Insurance under which benefits are payable with or without regard 

to fault and that is statutorily required to be contained in any 
liability policy or equivalent self-insurance. 
l. Hospital income or indemnity. 

(3) “Insurer” means an insurance company subject to this Chapter, a 
service corporation organized under Article 65 of this Chapter, a 
health maintenance organization organized under Article 67 of this 
Chapter, and a multiple employer welfare arrangement subject to 
Article 49 of this Chapter. 

(b) In General. — Except as provided in subsection (c) of this section, an 
insurer that provides a health benefit plan that contains maternity benefits, 
including benefits for childbirth, shall ensure that coverage is provided with 
respect to a mother who is a participant, beneficiary, or policyholder under the 
plan and her newborn child for a minimum of 48 hours of inpatient length of 
stay following a normal vaginal delivery, and a minimum of 96 hours of 
inpatient length of stay following a cesarean section, without requiring the 
avenue provider to obtain authorization from the insurer or its representa- 

ive. 

_ (c) Exception. — Notwithstanding subsection (b) of this section, an insurer 

1s not required to provide coverage for postdelivery inpatient length of stay for 

a mother who is a participant, beneficiary, or policyholder under the insurer’s 

health benefit plan and her newborn child for the period referred to in 

subsection (b) of this section if: 

(1) A decision to discharge the mother and her newborn child before the 
expiration of the period is made by the attending provider in consul- 
tation with the mother; and 

(2) The health benefit plan provides coverage for postdelivery follow-up 
care as described in subsections (d) and (e) of this section. 

(d) Postdelivery Follow-Up Care. — In the case of a decision to discharge a 
mother and her newborn child from the inpatient setting before the expiration 
of 48 hours following a normal vaginal delivery or 96 hours following a 
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cesarean section, the health benefit plan shall provide coverage for timely 
postdelivery care. This health care shall be provided to a mother and her 
newborn child by a registered nurse, physician, nurse practitioner, nurse 
midwife, or physician assistant experienced in maternal and child health in: 

(1) The home, a provider’s office, a hospital, a birthing center, an inter- 
mediate care facility, a federally qualified health center, a federally 
quale’ rural health clinic, or a State health department maternity 
clinic; or 

(2) Another setting determined appropriate under federal regulations 
promulgated under Title VI of Public Law 104-204. 

The attending provider in consultation with the mother shall decide the most 
appropriate location for follow-up care. 

(e) Timely Care. — As used in subsection (d) of this section, “timely 
postdelivery care” means health care that is provided: 

(1) Following the discharge of a mother and her newborn child from the 
inpatient setting; and 

(2) In a manner that meets the health care needs of the mother and her 
newborn child, that provides for the appropriate monitoring of the 
conditions of the mother and child, and that occurs not later than the 
72-hour period immediately following discharge. 

(f) Prohibitions. — An insurer shall not: 

(1) Deny enrollment, renewal, or continued coverage with respect to its 
health benefit plan to a mother and her newborn child who are 
participants, beneficiaries, or policyholders, based on compliance with 
this section; 

(2) Provide monetary payments or rebates to mothers to encourage the 
mothers to request less than the minimum coverage required under 
this section; 

(3) Penalize or otherwise reduce or limit the reimbursement of an 
attending provider because the provider provided treatment to an 
individual policyholder, participant, or beneficiary in accordance with 
this section; or 

(4) Provide monetary or other incentives to an attending provider to 
induce the provider to provide treatment to an individual policy- 
holder, participant, or beneficiary in a manner inconsistent with this 
section. 

(g) Effect on Mother. — Nothing in this section requires that a mother who 
is a participant, beneficiary, or policyholder covered under this section: 

(1) Give birth in a hospital; or 

(2) Stay in the hospital for a fixed period of time following the birth of her 
child. 

(h) Level and Type of Reimbursements. — Nothing in this section prevents 
an insurer from negotiating the level and type of reimbursement with an 
attending provider for care provided in accordance with this section. (1997- 
Bids Se bo.) 


Legal Periodicals. — For article, “Drive- Just What the Doctor Ordered?” see 78 N.C.L. 
Through Deliveries: Is ‘Consumer Protection’ Rev. 5 (1999). 


§ 58-3-170. Requirements for maternity coverage. 


(a) Every entity providing a health benefit plan that provides maternity 
coverage in this State shall provide benefits for the necessary care and 
treatment related to maternity that are no less favorable than benefits for 
physical illness generally. 

(al) Repealed by Session Laws 1997-259, s. 20. 
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(b) As used in this section, “health benefit plans” means accident and health 
insurance policies or certificates; nonprofit hospital or medical service corpo- 
ration contracts; health, hospital, or medical service corporation plan con- 
tracts; health maintenance organization (HMO) subscriber contracts; and 
plans provided by a MEWA or plans provided by other benefit arrangements, 
to the extent permitted by ERISA. (1993, c. 506, s. 2; 1995, c. 517, s. 3.1; 
1997-259, s. 20.) 


Editor’s Note. — The subsection (al) desig- Revisor of Statutes, the designation in Session 
nation was assigned at the direction of the Laws 1995, c. 517, s. 3.1 having been (b). 


§ 58-3-171. Uniform claim forms. 


(a) All claims submitted by health care providers to health benefit plans 
shall be submitted on a uniform form or format that shall be developed by the 
Department and approved by the Commissioner. Additional information be- 
yond that contained on the uniform form or format may be collected subject to 
rules adopted by the Commissioner. This section applies to the submission of 
claims in writing and by electronic means. 

(b) After consultation with the North Carolina Industrial Commission, the 
Commissioner may include workers’ compensation insurance policies as 
“health benefit plans” for the purpose of administering the provisions of this 
section. 

(c) For purposes of this section, “health benefit plans” means accident and 
health insurance policies or certificates; nonprofit hospital or medical service 
corporation contracts; health maintenance organization (HMO) subscriber 
contracts and other plans provided by managed-care organizations; plans 
provided by a MEWA or plans provided by other benefit arrangements, to the 
extent permitted by ERISA; the Teachers’ and State Employees’ Comprehen- 
sive Major Medical Plan; and medical payment coverages under homeowners 
and automobile insurance policies. (1993, c. 529, s. 4.2.) 


§ 58-3-172. Notice of claim denied. 


(a) For all claims denied for health care provider services under health 
benefit plans, written notification of the denied claim shall be given to the 
insured and to the health care provider submitting the claim if the health care 
provider would otherwise be eligible for payment. This subsection does not 
apply to insurers subject to G.S. 58-3-225. 

(b) For purposes of this section, “health benefit plans” means accident and 
health insurance policies or certificates; nonprofit hospital or medical service 
corporation contracts; health, hospital, or medical service corporation plan 
contracts; health maintenance organization (HMO) subscriber contracts and 
other plans provided by managed-care organizations; plans provided by a 
MEWA or plans provided by other benefit arrangements, to the extent 
permitted by ERISA; and the Teachers’ and State Employees’ Comprehensive 


Major Medical Plan. (1993, c. 529, s. 4.2; 1993 (Reg. Sess., 1994), c. 678, s. 6; 
2000-162, s. 4(c).) 


Effect of Amendments. — Session Laws _ applicable to claims received on or after that 
2000-162, s. 4(c), effective July 1, 2001, and date, added the last sentence in subsection (a). 
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§ 58-3-174. Coverage for bone mass measurement for diag- 
nosis and evaluation of osteoporosis or low 
bone mass. 


(a) Every entity providing a health benefit plan shall provide coverage for a 
qualified individual for scientifically proven and approved bone mass measure- 
ment for the diagnosis and evaluation of osteoporosis or low bone mass. The 
same deductibles, coinsurance, and other limitations as apply to similar 
services covered under the plan shall apply to coverage for bone mass 
measurement. 

(b) A health benefit plan may provide that bone mass measurement will be 
covered if at least 23 months have elapsed since the last bone mass measure- 
‘ment was performed, except that a plan must provide coverage for follow-up 
bone mass measurement performed more frequently than every 23 months if 
the follow-up measurement is medically necessary. Conditions under which 
more frequent bone mass measurement coverage may be medically necessary 
include, but are not limited to: 

(1) Monitoring beneficiaries on long-term glucocorticoid therapy of more 
than three months. 

(2) Allowing for a central bone mass measurement to determine the 
effectiveness of adding an additional treatment regimen for a quali- 
fied individual who is proven to have low bone mass so long as the 
bone mass measurement is performed 12 to 18 months from the start 
date of the additional regimen. 

(c) Nothing in this section shall be construed to require health benefit plans 
to cover screening for nonqualified individuals. 

(d) As used in this section, the term: 

(1) “Bone mass measurement” means a scientifically proven radiologic, 
radioisotopic, or other procedure performed on a qualified individual 
to identify bone mass or detect bone loss for the purpose of initiating 
or modifying treatment. 

(2) “Health benefit plan” means an accident and health insurance policy 
or certificate; a nonprofit hospital or medical service corporation 
contract; a health maintenance organization subscriber contract; a 
plan provided by a multiple employer welfare arrangement; or a plan 
provided by another benefit arrangement, to the extent permitted by 
the Employee Retirement Income Security Act of 1974, as amended, or 
by any waiver of or other exception to that act provided under federal 
law or regulation. “Health benefit plan” does not mean any plan 
implemented or administered by the North Carolina Department of 
Health and Human Services or the United States Department of 
Health and Human Services, or any successor agency, or its represen- 
tatives. “Health benefit plan” also does not mean any of the following 
kinds of insurance: 

. Accident 

. Credit 

. Disability income 

. Long-term care or nursing home care 

Medicare supplement 

. Specified disease 

. Dental or vision 

h. Short-term limited duration coverage 

i. Coverage issued as a supplement to liability insurance 
j. Workers’ compensation 


mIrho AO oD 


227 


§$58-3-175 CH. 58. INSURANGE $58-3-175 


k. Medical payments under automobile or homeowners 

1. Hospital income or indemnity 

m. Insurance under which benefits are payable with or without 
regard to fault and that is statutorily required to be contained in 
any liability policy or equivalent self-insurance. 

(3) “Insurer” includes an insurance company subject to this Chapter, a 
service corporation organized under Article 65 of this Chapter, a 
health maintenance organization organized under Article 67 of this 
Chapter, and a multiple employer welfare arrangement subject to 
Article 49 of this Chapter. 

(4) “Qualified individual” means any one or more of the following: 

a. An individual who is estrogen-deficient and at clinical risk of 
osteoporosis or low bone mass. 

b. An individual with radiographic osteopenia anywhere in the skel- 
eton. 

c. An individual who is receiving long-term glucocorticoid (steroid) 
therapy. 

d. An individual with primary hyperparathyroidism. 

e. An individual who is being monitored to assess the response to or 
efficacy of commonly accepted osteoporosis drug therapies. 

f. An individual who has a history of low-trauma fractures. 

g. An individual with other conditions or on medical therapies known 
to cause osteoporosis or low bone mass. (1999-197, s. 1.) 


Editor’s Note. — Session Laws 1999-197, s. act, renewal of a health benefit plan is pre- 
1, made this section effective January 1, 2000 sumed to occur on each anniversary of the date 
and applicable to health benefit plans that are on which coverage was first effective on the 
delivered, issued for delivery, or renewed on _ person or persons covered by the health benefit 
and after January 1, 2000. For purposes of this _ plan. 


§ 58-3-175. Direct payment to government agencies. 


(a) As used in this section, “health benefit plan” has the same meaning as in 
G.S. 58-50-110(11) and includes the Teachers’ and State Employees’ Compre- 
hensive Major Medical Plan. 

(b) Every entity providing or administering a health benefit plan covering 
persons in this State shall make payment for health care services covered by 
the health benefit plan that are provided by any State, county, or city agency, 
directly to the agency providing the services. 

(c) This section does not apply to the extent the agency providing the 
services has been paid for the services by or on behalf of the person receiving 
the services. 

(d) Nothing in this section shall require any entity providing or administer- 
HE avacelth benefit plan covering persons in this State to pay any agency 

irectly: 

(1) If the agency is outside of the health benefit plan’s service area; 

(2) If the entity operates a program by which it only pays the health care 
provider directly upon the acceptance of certain rates and the agency 
does not accept said rates; or 

(3) If the entity operates a program by which it provides, authorizes, or 
arranges for a covered person to receive health care from a designated 
provider or refers the covered person to a designated provider, and the 
agency is not a designated provider. (1993, c. 41, s. 1.) 


Editor’s Note. — The number of this section number in Session Laws 1993, c. 41, s. 1 having 
was assigned by the Revisor of Statutes, the been 58-3-170. 
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§ 58-3-176. Treatment discussions not limited. 


(a) An insurer shall not limit either of the following: 

(1) The participating plan provider’s ability to discuss with an enrollee 
the clinical treatment options medically available, the risks associ- 
ated with the treatments, or a recommended course of treatment. 

(2) The participating plan provider’s professional obligations to patients 
as specified under the provider’s professional license. 

(b) Nothing in this section shall be construed to expand or revise the scope 
of benefits covered by a health benefit plan. 
(c) As used in this section: 

(1) “Health benefit plan” means any of the following if written by an 
insurer: an accident and health insurance policy or certificate; a 
nonprofit hospital or medical service corporation contract; a health 
maintenance organization subscriber contract; or a plan provided by a 
multiple employer welfare arrangement. “Health benefit plan” does 
not mean any plan implemented or administered through the Depart- 
ment of Health and Human Services or its representatives. “Health 
benefit plan” also does not mean any of the following kinds of 
insurance: 

. Accident. 

. Credit. 

Disability income. 

. Long-term or nursing home care. 

Medicare supplement. 

Specified disease. 

. Dental or vision. 

. Coverage issued as a supplement to liability insurance. 

Workers’ compensation. 

Medical payments under automobile or homeowners insurance. 

. Hospital income or indemnity. 

Insurance under which benefits are payable with or without regard 
to fault and that is statutorily required to be contained in any 
liability policy or equivalent self-insurance. 

(2) “Insurer” means an entity that writes a health benefit plan and that is 
an insurance company subject to this Chapter, a service corporation 
under Article 65 of this Chapter, a health maintenance organization 
under Article 67 of this Chapter, or a multiple employer welfare 
arrangement under Article 49 of this Chapter. (1997-443, s. 11A.122: 
£997-474, 5. 1:) 


Sa Se ho pe op 


§ 58-3-177. Uniform prescription drug identification 
| cards. 


(a) Every health benefit plan that provides coverage for prescription drugs 
or devices and that issues a prescription drug card, shall issue to its insureds 
a uniform prescription drug identification card. The uniform prescription drug 
identification card shall contain the information listed in subdivisions (1) 
through (7) of this subsection in the following order beginning at the top left 
margin of the card: 

(1) The health benefit plan’s name and/or logo. 

(2) The American National Standards Institute assigned Issuer Identifi- 
cation Number. 

(3) The processor control number. 

(4) The insured’s group number. 

(5) The health benefit plan’s card issuer identifier. 
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(6) The insured’s identification number, 

(7) The insured’s name. 

(b) In addition to the information required under subsection (a), the uniform 
prescription drug card shall contain, in one of the lower-most elements on the 
back side of the card, the following information: 

(1) The health benefit plan’s claims submission name and address. 

(2) The health benefit plan’s help desk telephone number and name. 

Nothing in this section shall require a health benefit plan to violate a 
contractual agreement, service mark agreement, or trademark agreement. 

(c) A new uniform prescription drug identification card as required under 
subsection (a) of this section shall be issued annually by a health benefit plan 
if there has been any change in the insured’s coverage in the previous 12 
months. A change in the insured’s coverage shall include, but is not limited to, 
the addition or deletion of a dependent of the insured covered by a health 
benefit plan. 

(d) Not later than January 1, 2003, the uniform prescription drug identifi- 
cation card provided under subsection (a) of this section shall contain one of the 
following mediums capable of the processing or adjudicating of a claim through 
electronic verification: 

(1) A magnetic strip. 

(2) A bar code. 

(3) Any new technology available that is capable of processing or adjudi- 
cating a claim by electronic verification. 

(e) As used in this section, “health benefit plan” means an accident and 
health insurance policy or certificate; a nonprofit hospital or medical service 
corporation contract; a health maintenance organization subscriber contract; a 
plan provided by a multiple employer welfare arrangement; or a plan provided 
by another benefit arrangement, to the extent permitted by the Employee 
Retirement Income Security Act of 1974, as amended, or by any waiver of or 
other exception to that Act provided under federal law or regulation. “Health 
benefit plan” does not mean any of the following kinds of insurance: 

(1) Accident. 

(2) Credit. 

(3) Disability income. 

(4) Long-term or nursing home care. 

(5) Medicare supplement. 

(6) Specified disease. 

(7) Dental or vision. 

(8) Coverage issued as a supplement to liability insurance. 

(9) Workers’ compensation. 

(10) Medical payments under automobile or homeowners. 

(11) Insurance under which benefits are payable with or without regard to 
fault and that is statutorily required to be contained in any liability 
policy or equivalent self-insurance. 

(12) Hospital income or indemnity. 

(f) This section shall not apply to an entity that has its own facility and 
employs or contracts with physicians, pharmacists, nurses, and other health 
care personnel, to the extent that the entity dispenses prescription drugs or 
devices from its own pharmacies to its employees and to enrollees of its health 
benefit plan. This section does not apply to a health benefit plan that issues a 


single identification card to its insureds for all services covered under the plan. 
(19990343 cmne) 


Editor’s Note. — Session Laws 1999-343, s. ble to health benefit plans that are delivered, 
2, makes this section effective July 22, 1999, issued for delivery, or renewed on and after 
and, except as provided in G.S. 58-3-177(c) July 1, 2000. For purposes of this act, renewal 
(now subsection (d)) as enacted ins. 1, applica- of a health benefit policy, contract, or plan is 
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presumed to occur on each anniversary of the Subsections (b) to (f) were designated as such 
date on which coverage was first effective on at the direction of the Revisor of Statutes, the 
the person or persons covered by the health designations in Session Laws 1999-343, s. 1 
benefit plan. having been (a1) to (e). 


§ 58-3-178. Coverage for prescription contraceptive drugs 
or devices and for outpatient contraceptive 
services; exemption for religious employers. 


(a) Except as provided in subsection (e) of this section, every insurer 
providing a health benefit plan that provides coverage for prescription drugs or 
devices shall provide coverage for prescription contraceptive drugs or devices. 
Coverage shall include coverage for the insertion or removal of and any 
medically necessary examination associated with the use of the prescribed 
contraceptive drug or device. Except as otherwise provided in this subsection, 
the same deductibles, coinsurance, and other limitations as apply to prescrip- 
tion drugs or devices covered under the health benefit plan shall apply to 
coverage for prescribed contraceptive drugs or devices. A health benefit plan 
may require that the total coinsurance, based on the useful life of the drug or 
device, be paid in advance for those drugs or devices that are inserted or 
prescribed and do not have to be refilled on a periodic basis. 

(b) Every insurer providing a health benefit plan that provides coverage for 
outpatient services provided by a health care professional shall provide 
coverage for outpatient contraceptive services. The same deductibles, coinsur- 
ance, and other limitations as apply to outpatient services covered under the 
health benefit plan shall apply to coverage for outpatient contraceptive 
Services. 

(c) As used in this section, the term: 

(1) “Health benefit plan” means an accident and health insurance policy 
or certificate; a nonprofit hospital or medical service corporation 
contract; a health maintenance organization subscriber contract; a 
plan provided by a multiple employer welfare arrangement; or a plan 
provided by another benefit arrangement, to the extent permitted by 
the Employee Retirement Income Security Act of 1974, as amended, or 
by any waiver of or other exception to that Act provided under federal 
law or regulation. “Health benefit plan” does not mean any plan 
implemented or administered by the North Carolina Department of 
Health and Human Services or the United States Department of 
Health and Human Services, or any successor agency, or its represen- 
tatives. “Health benefit plan” also does not mean any of the following 
kinds of insurance: 

. Accident. 

. Credit. 

. Disability income. 

. Long-term care or nursing home care. 

Medicare supplement. 

Specified disease. 

Dental or vision. 

. Coverage issued as a supplement to liability insurance. 

Workers’ compensation. 

Medical payments under automobile or homeowners. 

. Hospital income or indemnity. 

Insurance under which benefits are payable with or without regard 
to fault and that is statutorily required to be contained in any 
lability policy or equivalent self-insurance. 

m. Short-term limited duration health insurance policies as defined 

in Part 144 of Title 45 of the Code of Federal Regulations. 


~eS  m hO O.O oS 
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(2) “Insurer” includes an insurance company subject to this Chapter, a 
service corporation organized under Article 65 of this Chapter, a 
health maintenance organization organized under Article 67 of this 
Chapter, and a multiple employer welfare arrangement subject to 
Article 49 of this Chapter. 

(3) “Outpatient contraceptive services” means consultations, examina- 
tions, procedures, and medical services provided on an outpatient 
basis and related to the use of contraceptive methods to prevent 
pregnancy. 

(4) “Prescribed contraceptive drugs or devices” means drugs or devices 
that prevent pregnancy and that are approved by the United States 
Food and Drug Administration for use as contraceptives and obtained 
under a prescription written by a health care provider authorized to 
prescribe medications under the laws of this State. Prescription drugs 
or devices required to be covered under this section shall not include: 
a. The prescription drug known as “RU-486” or any “equivalent drug 

product” as defined in G.S. 90-85.27(1). 
b. The prescription drug marketed under the name “Preven” or any 
“equivalent drug product” as defined in G.S. 90-85.27(1). 

(d) A health benefit plan subject to this section shall not do any of the 
following: 

(1) Deny eligibility or continued eligibility to enroll or to renew coverage 
under the terms of the health benefit plan, solely for the purpose of 
avoiding the requirements of this section. 

(2) Provide monetary payments or rebates to an individual participant or 
beneficiary to encourage the individual participant or beneficiary to 
accept less than the minimum protections available under this 
section. | | 

(3) Penalize or otherwise reduce or limit the reimbursement of an 
attending provider because the provider prescribed contraceptive 
drugs or devices, or provided contraceptive services in accordance 
with this section. 

(4) Provide incentives, monetary or otherwise, to an attending provider to 
induce the provider to withhold from an individual participant or 
beneficiary contraceptive drugs, devices, or services. 

(e) Areligious employer may request an insurer providing a health benefit 
plan to provide to the religious employer a health benefit plan that excludes 
coverage for prescription contraceptive drugs or devices that are contrary to 
the employer’s religious tenets. Upon request, the insurer shall provide the 
requested health benefit plan. An insurer providing a health benefit plan 
requested by a religious employer pursuant to this section shall provide 
written notice to each person covered under the health benefit plan that 
prescription contraceptive drugs or devices are excluded from coverage pursu- 
ant to this section at the request of the employer. The notice shall appear, in 
not less than 10-point type, in the health benefit plan, application, and sales 
brochure for the health benefit plan. Nothing in this subsection authorizes a 
health benefit plan to exclude coverage for prescription drugs ordered by a 
health care provider with prescriptive authority for reasons other than 
contraceptive purposes, or for prescription contraception that is necessary to 
preserve the life or health of a person covered under the plan. As used in this 
subsection, the term “religious employer” means an entity for which all of the 
following are true: 

(1) The entity is organized and operated for religious purposes and is tax 
exempt under section 501(c)(3) of the U.S. Internal Revenue Code. 


(2) The inculcation of religious values is one of the primary purposes of 
the entity. 
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(3) The entity employs primarily persons who share the religious tenets of 
the entity. (1999-231, s. 1; 1999-456, s. 15(a).) 


Editor’s Note. — Session Laws 1999-231, s. 
3, contains a severability clause. 

Session Laws 1999-231, s. 4, made this sec- 
tion effective January 1, 2000 and applicable to 
health benefit plans that are delivered, issued 
for delivery, or renewed on and after that date. 
For purposes of this act, renewal of a health 
benefit policy, contract, or plan is presumed to 


occur on each anniversary of the date on which 
coverage was first effective on the person or 
persons covered by the health benefit plan. 
Legal Periodicals. — For note, “Controver- 
sy Aroused: North Carolina Mandates Insur- 
ance Coverage of Contraceptives in the Wake of 
Viagra,” see 79 N.C.L. Rev. 779 (2001). 


§ 58-3-179. Coverage for colorectal cancer screening. 


(a) Every health benefit plan, as defined in G.S. 58-3-167, shall provide 
coverage for colorectal cancer examinations and laboratory tests for cancer, in 
accordance with the most recently published American Cancer Society guide- 
lines or guidelines adopted by the North Carolina Advisory Committee on 
Cancer Coordination and Control for colorectal cancer screening, for any 
nonsymptomatic covered individual who is: 

(1) At least 50 years of age, or 

(2) Less than 50 years of age and at high risk for colorectal cancer 
according to the most recently published colorectal cancer screening 
guidelines of the American Cancer Society or guidelines adopted by 
the North Carolina Advisory Committee on Cancer Coordination and 
Control. 

The same deductibles, coinsurance, and other limitations as apply to similar 
services covered under the plan apply to coverage for colorectal examinations 
and laboratory tests required to be covered under this section. 

(b) Reserved for future codification purposes. (2001-116, s. 1.) 


Editor’s Note. — Session Laws 2001-116, s. 
3, which enacted this section, provided: “This 
act becomes effective January 1, 2002, and 
applies to all health benefit plans that are 
delivered, issued for delivery, or renewed on 


and after that date. For the purposes of this act, 
renewal of a health benefit plan is presumed to 
occur on each anniversary of the date on which 
coverage was first effective on the person or 
persons covered by the health benefit plan.” 


§ 58-3-180. Motor vehicle repairs; selection by claimant. 


(a) A policy covering damage to a motor vehicle shall allow the claimant to 
select the repair service or source for the repair of the damage. 

(b) The amount determined by the insurer to be payable under a policy 
covering damage to a motor vehicle shall be paid regardless of the repair 
service or source selected by the claimant. 

-(b1) No insurer or insurer representative shall recommend the use of a 
particular motor vehicle repair service without clearly informing the claimant 
that (i) the claimant is under no obligation to use the recommended repair 
service, (ii) the claimant may use the repair service of the claimant’s choice, 
and (iii) the amount determined by the insurer to be payable under the policy 
will be paid regardless of whether or not the claimant uses the recommended 
repair service. 

(b2) The provisions of subsection (b1) of this section shall be included in 
nonfleet private passenger motor vehicle insurance policy forms promulgated 
by the Bureau and approved by the Commissioner. 

(c) (Effective until July 1, 2002) Any person who violates this section is 
subject to the applicable provisions of G.S. 58-2-70 and G.S. 58-33-45, provided 
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§ 58-3-180(c) Set Out Twice. See notes. 


that the maximum civil penalty that can be assessed under G.S. 58-2-70(d) for 
a violation of this section is two thousand dollars ($2,000). 

(c) (Effective July 1, 2002) Any person who violates this section is subject 
to the applicable provisions of G.S. 58-2-70 and G.S. 58-33-46, provided that 
the maximum civil penalty that can be assessed under G.S. 58-2-70(d) for a 
violation of this section is two thousand dollars ($2,000). 

(d) As used in this section, “insurer representative” includes an insurance 
agent, limited representative, broker, adjuster, and appraiser. (19938, c. 525, s. 


2; 2001-203, s. 26; 2001-451, s. 1.) 


Subsection (c) Set Out Twice. — The first 
version of subsection (c) set out above is effec- 
tive until July 1, 2002. The second version of 
subsection (c) set out above is effective July 1, 
2002. 

Editor’s Note. — The number of this section 
was assigned by the Revisor of Statutes, the 
number in Session Laws 1993, c. 506, s. 2 
having been 58-3-170. 


Effect of Amendments. — Session Laws 
2001-203, s. 26, effective July 1, 2002, substi- 
tuted “G.S. 58-33-46” for “G.S. 58-33-45” in 
subsection (c). 

Session Laws 2001-451, s. 1, effective April 1, 
2002, and applicable to policies issued or re- 
newed on and after that date, in this section as 
amended by Session Laws 2001-203, s. 26, 
added subsections (b1), (b2) and (d). 


Session Laws 2001-203, s. 31, contains a 
severability clause. 


§ 58-3-185. Lien created for payment of past-due child 
support obligations. 


(a) In the event that the Department of Health and Human Services or any 
other obligee, as defined in G.S. 110-129, provides written notification to an 
insurance company authorized to issue policies of insurance pursuant to this 
Chapter that a claimant or beneficiary under a contract of insurance owes 
past-due child support and accompanies this information with a certified copy 
of the court order ordering support together with proof that the claimant or 
beneficiary is past due in meeting this obligation, there is created a lien upon 
any insurance proceeds in favor of the Department or obligee. This section 
shall apply only in those instances in which there is a nonrecurring payment 
of a lump-sum amount equal to or in excess of three thousand dollars ($3,000) 
or periodic payments with an aggregate amount that equals or exceeds three 
thousand dollars ($3,000). 

(b) Liens arising under this section shall be subordinate to liens upon 
insurance proceeds for personal injuries arising under Article 9 of Chapter 44 
of the General Statutes and valid health care provider claims covered by health 
benefit plans as defined in G.S. 58-3-172. As used in this section, the term 
health benefit plans does not include disability income insurance. (1995, c. 538, 
s. 6(a); 1995 (Reg. Sess., 1996), c. 674, ss. 1, 2; 1997-443, s. 11A.118(a).) 


Editor’s Note. — Session Laws 1995, c. 485, 
s. 6(a) was codified as this section at the direc- 


tion of the Revisor of Statutes, the number in 
the 1995 act having been § 44-49.1. 


§ 58-3-190. Coverage required for emergency care. 


(a) Every insurer shall provide coverage for emergency services to the 
extent necessary to screen and to stabilize the person covered under the plan 
and shall not require prior authorization of the services if a prudent layperson 
acting reasonably would have believed that an emergency medical condition 
existed. Payment of claims for emergency services shall be based on the 
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retrospective review of the presenting history and symptoms of the covered 
person. 

(b) With respect to emergency services provided by a health care provider 
who is not under contract with the insurer, the services shall be covered if: 

(1) A prudent layperson acting reasonably would have believed that a 
delay would worsen the emergency, or 

(2) The covered person did not seek services from a provider under 
contract with the insurer because of circumstances beyond the control 
of the covered person. 

(c) An insurer that has given prior authorization for emergency services 
shall cover the services and shall not retract the authorization after the 
services have been provided unless the authorization was based on a material 
misrepresentation about the covered person’s health condition made by the 
provider of the emergency services or the covered person. 

_ (d) Coverage of emergency services shall be subject to coinsurance, co- 

payments, and deductibles applicable under the health benefit plan. An 
insurer shall not impose cost-sharing for emergency services provided under 
this section that differs from the cost-sharing that would have been imposed if 
the physician or provider furnishing the services were a provider contracting 
with the insurer. 

(e) Both the emergency department and the insurer shall make a good faith 
effort to communicate with each other in a timely fashion to expedite 
postevaluation or poststabilization services in order to avoid material deteri- 
oration of the covered person’s condition within a reasonable clinical confi- 
dence, or with respect to a pregnant woman, to avoid material deterioration of 
the condition of the unborn child within a reasonable clinical confidence. 

(f) Insurers shall provide information to their covered persons on all of the 
following: 

(1) Coverage of emergency medical services. 

(2) The appropriate use of emergency services, including the use of the 
“911” system and other telephone access systems utilized to access 
prehospital emergency services. 

(3) Any cost-sharing provisions for emergency medical services. 

(4) The process and procedures for obtaining emergency services, so that 
covered persons are familiar with the location of in-plan emergency 
departments and with the location and availability of other in-plan 
settings at which covered persons may receive medical care. 

(g) As used in this section, the term: 

(1) “Emergency medical condition” means a medical condition manifest- 
ing itself by acute symptoms of sufficient severity, including, but not 
limited to, severe pain, or by acute symptoms developing from a 
chronic medical condition that would lead a prudent layperson, 
possessing an average knowledge of health and medicine, to reason- 
ably expect the absence of immediate medical attention to result in 
any of the following: 

a. Placing the health of an individual, or with respect to a pregnant 
woman, the health of the woman or her unborn child, in serious 
jeopardy. 

b. Serious impairment to bodily functions. 

c. Serious dysfunction of any bodily organ or part. 

(2) “Emergency services” means health care items and services furnished 
or required to screen for or treat an emergency medical condition until 
the condition is stabilized, including prehospital care and ancillary 
services routinely available to the emergency department. 

(3) “Health benefit plan” means any of the following if written by an 
insurer: an accident and health insurance policy or certificate; a 


235 


§58-3-191 CH. 58. INSURANCE $58-3-191 


nonprofit hospital or medical service corporation contract; a health 
maintenance organization subscriber contract; or a plan provided by a 
multiple employer welfare arrangement. “Health benefit plan” does 
not mean any plan implemented or administered through the Depart- 
ment of Health and Human Services or its representatives. “Health 
benefit plan” also does not mean any of the following kinds of 
insurance: 

a. Accident. 

Credit. 

Disability income. 

Long-term or nursing home care. 

Medicare supplement. 

Specified disease. 

. Dental or vision. 

. Coverage issued as a supplement to liability insurance. 

Workers’ compensation. 

Medical payments under automobile or homeowners insurance. 

. Hospital income or indemnity. 

Insurance under which benefits are payable with or without regard 
to fault and that is statutorily required to be contained in any 
liability policy or equivalent self-insurance. 

(4) “Insurer” means an entity that writes a health benefit plan and that is 
an insurance company subject to this Chapter, a service corporation 
under Article 65 of this Chapter, a health maintenance organization 
under Article 67 of this Chapter, or a multiple employer welfare 
arrangement under Article 49 of this Chapter. 

(5) “To stabilize” means to provide medical care that is appropriate to 
prevent a material deterioration of the person’s condition, within 
reasonable medical probability, in accordance with the HCFA (Health 
Care Financing Administration) interpretative guidelines, policies 
and regulations pertaining to responsibilities of hospitals in emer- 
gency cases (as provided under the Emergency Medical Treatment 
and Labor Act, section 1867 of the Social Security Act, 42 U.S.C.S. 
1395dd), including medically necessary services and supplies to 
maintain stabilization until the person is transferred. (1997-443, s. 
11A.122; 1997-474, s. 2) 


So 00s Oe. 


Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 469. 


§ 58-3-191. Managed care reporting and disclosure re- 
quirements. 


(a) Each health benefit plan shall annually, on or before the first day of 
March of each year, file in the office of the Commissioner the following 
information for the previous calendar year: 

(1) The number of and reasons for grievances received from plan partic- 
ipants regarding medical treatment. The report shall include the 
number of covered lives, total number of grievances categorized by 
reason for the grievance, the number of grievances referred to the 
second level grievance review, the number of grievances resolved at 
each level and their resolution, and a description of the actions that 
are being taken to correct the problems that have been identified 
through grievances received. Every health benefit plan shall file with 
the Commissioner, as part of its annual grievance report, a certificate 
of compliance stating that the carrier has established and follows, for 
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each of its lines of business, grievance procedures that comply with 

G.S. 58-50-62. 

(2) The number of participants and groups who terminated coverage 
under the plan for any reason. The report shall include the number of 
participants who terminated coverage because the group contract 
under which they were covered was terminated, the number of 
participants who terminated coverage for reasons other than the 
termination of the group under which they were enrolled, and the 
number of group contracts terminated. 

(3) The number of provider contracts that were terminated and the 
reasons for termination. This information shall include the number of 
providers leaving the plan and the number of new providers. The 
report shall show voluntary and involuntary terminations separately. 

(4) Data relating to the utilization, quality, availability, and accessibility 
of services. The report shall include the following: 

a. Information on the health benefit plan’s program to determine the 
level of network availability, as measured by the numbers and 
types of network providers, required to provide covered services 
to covered persons. This information shall include the plan’s 
methodology for: 

1. Establishing performance targets for the numbers and types of 
providers by specialty, area of practice, or facility type, for 
each of the following categories: primary care physicians, 
specialty care physicians, nonphysician health care provid- 
ers, hospitals, and nonhospital health care facilities. 

2. Determining when changes in plan membership will necessi- 
tate changes in the provider network. | 

The report shall also include: the availability performance targets for 

the previous and current years; the numbers and types of providers 

currently participating in the health benefit plan’s provider network; 
and an evaluation of actual plan performance against performance 
targets. 

b. The health benefit plan’s method for arranging or providing health 
care services from nonnetwork providers, both within and outside 
of its service area, when network providers are not available to 
provide covered services. 

c. Information on the health benefit plan’s program to determine the 
level of provider network accessibility necessary to serve its 
membership. This information shall include the health benefit 
plan’s methodology for establishing performance targets for mem- 
ber access to covered services from primary care physicians, 
specialty care physicians, nonphysician health care providers, 
hospitals, and nonhospital health care facilities. The methodology 
shall establish targets for: 

1. The proximity of network providers to members, as measured 
by member driving distance, to access primary care, specialty 
care, hospital-based services, and services of nonhospital 
facilities. 

2. Expected waiting time for appointments for urgent care, acute 
care, specialty care, and routine services for prevention and 
wellness. 

The report shall also include: the accessibility performance tar- 

gets for the previous and current years; data on actual overall 

accessibility as measured by driving distance and average ap- 
pointment waiting time; and an evaluation of actual plan perfor- 
mance against performance targets. Measures of actual accessi- 
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bility may be developed using scientifically valid random sample 
techniques. 

d. Astatement of the health benefit plan’s methods and standards for 
determining whether in-network services are reasonably avail- 
able and accessible to a covered person, for the purpose of 
determining whether a covered person should receive the in- 
network level of coverage for services received from a nonnetwork 
provider. 

e. A description of the health benefit plan’s program to monitor the 
adequacy of its network availability and accessibility methodolo- 
gies and performance targets, plan performance, and network 
provider performance. 

f. Asummary of the health benefit plan’s utilization review program 
activities for the previous calendar year. The report shall include 
the number of: each type of utilization review performed, 
noncertifications for each type of review, each type of review 
appealed, and appeals settled in favor of covered persons. The 
report shall be accompanied by a certification from the carrier 
that it has established and follows procedures that comply with 
G.S. 58-50-61. 

(5) Aggregate financial compensation data, including the percentage of 
providers paid under a capitation arrangement, discounted fee-for- 
service or salary, the services included in the capitation payment, and 
the range of compensation paid by withhold or incentive payments. 
This information shall be submitted on a form prescribed by the 
Commissioner. | 

The name, or group or institutional name, of an individual provider may not 
be disclosed pursuant to this subsection. No civil liability shall arise from 
compliance with the provisions of this subsection, provided that the acts or 
omissions are made in good faith and do not constitute gross negligence, willful 
or wanton misconduct, or intentional wrongdoing. 

(b) Disclosure requirements. — Each health benefit plan shall provide the 
following applicable information to plan participants and bona fide prospective 
participants upon request: 

(1) The evidence of coverage (G.S. 58-67-50), subscriber contract (G.S. 
98-65-60, 58-65-140), health insurance policy (G.S. 58-51-80, 58-50- 
125, 58-50-55), or the contract and benefit summary of any other type 
of health benefit plan; 

(2) An explanation of the utilization review criteria and treatment proto- 
col under which treatments are provided for conditions specified by 
the prospective participant. This explanation shall be in writing if so 
requested; 

(3) If denied a recommended treatment, written reasons for the denial 
and an explanation of the utilization review criteria or treatment 
protocol upon which the denial was based; 

(4) The plan’s formularies, restricted access drugs or devices as defined in 
G.S. 58-3-221, or prior approval requirements for obtaining prescrip- 
tion drugs, whether a particular drug or therapeutic class of drugs is 
excluded from its formulary, and the circumstances under which a 
nonformulary drug may be covered; and 

(5) The plan’s procedures and medically based criteria for determining 
whether a specified procedure, test, or treatment is experimental. 

(b1) Effective March 1, 1998, insurers shall make the reports that are 
required under subsection (a) of this section and that have been filed with the 
Commissioner available on their business premises and shall provide any 
insured access to them upon request. 
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(c) For purposes of this section, “health benefit plan” or “plan” means (i) 
health maintenance organization (HMO) subscriber contracts and (ii) insur- 
ance company or hospital and medical service corporation preferred provider 
benefit plans as defined in G.S. 58-50-56. (1997-480, s. 1; 1997-519, s. 1.1; 


2001-334, s. 2.2; 2001-446, s. 2.1.) 


Editor’s Note. — Section 58-50-55, referred 
to in subdivision (b)(1), has been repealed. 

Section 58-65-140, referred to in subdivision 
(b)(1), has been repealed. 

This section was enacted as § 58-3-190 by 
Session Laws 1997-480, s. 1. It was renum- 
bered as 58-3-191 by Session Laws 1997-519, s. 
EL 

Session Laws 2001-446, s. 8 provides: “Noth- 
ing in this act obligates the General Assembly 
to appropriate funds to implement this act.” 

Session Laws 2001-334, s. 19 is a severability 
clause. 

Session Laws 2001-446, s. 7 is a severability 
clause. 

Effect of Amendments. — Session Laws 
2001-334, s. 2.2, effective October 1, 2001, sub- 
stituted “as deined in G.S. 58-50-56” for “in 
which utilization review or quality manage- 
ment programs are used to manage the provi- 


sion of covered health care services, and enroll- 
ees are given incentives through benefit 
differentials to limit the receipt of covered 
health care services to those provided by par- 
ticipating providers” at the end of subsection 
(c). 

Session Laws 2001-446, s. 2.1, effective 
March 1, 2002, and applicable to health benefit 
plans that are in effect, delivered, issued for 
delivery, or renewed on or after that date, 
substituted “The plan’s formularies, restricted 
access drugs or devices as defined in G.S. 58-3- 
221, or” for “The plan’s restrictive formularies 
or” at the beginning of subdivision (b)(4). 

Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 469. 

For comment, “Managed Care Organizations 
in North Carolina: Tort Liability Theories and 
Defenses,” see 23 N.C. Cent. L.J. 58 (1997). 


§ 58-3-200. Miscellaneous insurance and managed care 
coverage and network provisions. 


(a) Definitions. — As used in this section: 

(1) “Health benefit plan” means any of the following if written by an 
insurer: an accident and health insurance policy or certificate; a 
nonprofit hospital or medical service corporation contract; a health 
maintenance organization subscriber contract; or a plan provided by a 
multiple employer welfare arrangement. “Health benefit plan” does 
not mean any plan implemented or administered through the Depart- 
ment of Health and Human Services or its representatives. “Health 
benefit plan” also does not mean any of the following kinds of 


insurance: 
. Accident. 
. Credit. 


. Disability income. 
Medicare supplement. 
Specified disease. 

. Dental or vision. 


Workers’ compensation. 
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. Long-term or nursing home care. 


. Coverage issued as a supplement to liability insurance. 


Medical payments under automobile or homeowners insurance. 
. Hospital income or indemnity. 
Insurance under which benefits are payable with or without regard 


to fault and that is statutorily required to be contained in any 
liability policy or equivalent self-insurance. 

(2) “Insurer” means an entity that writes a health benefit plan and that is 

an insurance company subject to this Chapter, a service corporation 

under Article 65 of this Chapter, a health maintenance organization 
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under Article 67 of this Chapter, or a multiple employer welfare 
arrangement under Article 49 of this Chapter. 

(b) Medical Necessity. — An insurer that limits its health benefit plan 
coverage to medically necessary services and supplies shall define “medically 
necessary services or supplies” in its health benefit plan as those covered 
services or supplies that are: 

(1) Provided for the diagnosis, treatment, cure, or relief of a health 
condition, illness, injury, or disease; and, except as allowed under G.S. 
58-3-255, not for experimental, investigational, or cosmetic purposes. 

(2) Necessary for and appropriate to the diagnosis, treatment, cure, or 
relief of a health condition, illness, injury, disease, or its symptoms. 

(3) Within generally accepted standards of medical care in the commu- 
nity. 

(4) Not solely for the convenience of the insured, the insured’s family, or 
the provider. 

For medically necessary services, nothing in this subsection precludes an 
insurer from comparing the cost-effectiveness of alternative services or sup- 
plies when determining which of the services or supplies will be covered. 

(c) Coverage Determinations. — If an insurer or its authorized representa- 
tive determines that services, supplies, or other items are covered under its 
health benefit plan, including any determination under G.S. 58-50-61, the 
insurer shall not subsequently retract its determination after the services, 
supplies, or other items have been provided, or reduce payments for a service, 
supply, or other item furnished in reliance on such a determination, unless the 
determination was based on a material misrepresentation about the insured’s 
health condition that was knowingly made by the insured or the provider of the 
service, supply, or other item. 

(d) Services Outside Provider Networks. — No insurer shall penalize an 
insured or subject an insured to the out-of-network benefit levels offered under 
the insured’s approved health benefit plan, including an insured receiving an 
extended or standing referral under G.S. 58-3-223, unless contracting health 
care providers able to meet health needs of the insured are reasonably 
available to the insured without unreasonable delay. 

(e) Nondiscrimination Against High-Risk Populations. — No insurer shall 
establish provider selection or contract renewal standards or procedures that 
are designed to avoid or otherwise have the effect of avoiding enrolling 
high-risk populations by excluding providers because they are located in 
geographic areas that contain high-risk populations or because they treat or 
specialize in treating populations that present a risk of higher-than-average 
claims or health care services utilization. This subsection does not prohibit an 
insurer from declining to select a provider or from not renewing a contract with 
a provider who fails to meet the insurer’s selection criteria. 

(f) Continuing Care Retirement Community Residents. — As used in this 
subsection, “Medicare benefits” means medical and health products, benefits, 
and services used in accordance with Title XVIII of the Social Security Act. If 
an insured with coverage for Medicare benefits or similar benefits under a plan 
for retired federal government employees is a resident of a continuing care 
retirement community regulated under Article 64 of this Chapter, and the 
insured’s primary care physician determines that it is medically necessary for 
the insured to be referred to a skilled nursing facility upon discharge from an 
acute care facility, the insurer shall not require that the insured relocate to a 
skilled nursing facility outside the continuing care retirement community if 
the continuing care retirement community: 

(1) Is a Medicare-certified skilled nursing facility. 

(2) Agrees to be reimbursed at the insurer’s contract rate negotiated with 
similar providers for the same services and supplies. 
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(3) Agrees not to bill the insured for fees over and above the insurer’s 


contract rate. 


(4) Meets all guidelines established by the insurer related to quality of 


care, including: 


a. Quality assurance programs that promote continuous quality 


improvement. 


b. Standards for performance measurement for measuring and re- 
porting the quality of health care services provided to insureds. 
c. Utilization review, including compliance with utilization manage- 


ment procedures. 


d. Confidentiality of medical information. 
. Insured grievances and appeals from adverse treatment decisions. 


e 
f. Nondiscrimination. 


(5) Agrees to comply with the insurer’s procedures for referral authoriza- 
tion, risk assumption, use of insurer services, and other criteria 
applicable to providers under contract for the same services and 


supplies. 


A continuing care retirement community that satisfies subdivisions (1) 
through (5) of this subsection shall not be obligated to accept, as a skilled 
nursing facility, any patient other than a resident of the continuing care 
retirement community, and neither the insurer nor the retirement community 
shall be allowed to list or otherwise advertise the skilled nursing facility as a 
participating network provider for Medicare benefits for anyone other than 
residents of the continuing care retirement community. (1997-4438, s. 11A.122; 
1997-519, s. 2.1; 2001-446, ss. 5(b), 1.2A.) 


Editor’s Note. — Session Laws 1997-519, s. 
5, provides: “This act becomes effective January 
1, 1998. Part II of this act [which added § 58- 
3-200] applies to all health benefit plans that 
are delivered, issued for delivery, or renewed on 
or after January 1, 1998. For the purposes of 
this act, renewal of a health benefit plan is 
presumed to occur on each anniversary of the 
date on which coverage was first effective on 
the person or persons covered by the health 
benefit plan. Insurers other than health main- 
tenance organizations that are subject to Part 
IV of this act [which added §§ 58-50-61, 58- 
50-62 and 90-21.22A and repealed § 58-50-60] 
have until July 1, 1998, to implement the 
procedures for grievances that are contained in 
Section 4.2 of Part IV of this act [which added 
§ 58-50-62]; provided, however, that insurers 
other than health maintenance organizations 
shall comply with the second-level grievance 
review procedures in Section 4.2 of Part IV of 


this act for appeals of noncertifications effective 
January 1, 1998.” 

Session Laws 2001-446, s. 8 provides: “Noth- 
ing in this act obligates the General Assembly 
to appropriate funds to implement this act.” 

Session Laws 2001-446, s. 7 is a severability 
clause. 

Effect of Amendments. — Session Laws 
2001-446, ss. 1.2A and 5(b), effective March 1, 
2002, and applicable to health benefit plans 
that are in effect, delivered, issued for delivery, 
or renewed on or after that date, inserted 
“except as allowed under G.S. 58-2-255” in 
subdivision (b)(1); and inserted “including an 
insured receiving an extended or standing re- 
ferral under G.S. 58-3-223” in subsection (d). 

Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 469. 

For comment, “Managed Care Organizations 
in North Carolina: Tort Liability Theories and 
Defenses,” see 23 N.C. Cent. L.J. 58 (1997). 


§ 58-3-215. Genetic information in health insurance. 


(a) Definitions. — As used in this section: 

(1) “Genetic information” means information about genes, gene products, 
or inherited characteristics that may derive from an individual or a 
family member. “Genetic information” does not include the results of 
routine physical measurements, blood chemistries, blood counts, 
urine analyses, tests for abuse of drugs, and tests for the presence of 
human immunodeficiency virus. 


241 


§58-3-215 CH. 58. INSURANCE §$58-3-215 


(2) “Health benefit plan” means an accident and health insurance policy 
or certificate; a nonprofit hospital or medical service corporation 
contract; a health maintenance organization subscriber contract; a 
plan provided by a multiple employer welfare arrangement; or a plan 
provided by another benefit arrangement, to the extent permitted by 
the Employee Retirement Income Security Act of 1974, as amended, or 
by any waiver of or other exception to that Act provided under federal 
law or regulation. “Health benefit plan” does not mean any plan 
implemented or administered through the Department of Health and 
Human Services or its representatives. “Health benefit plan” also does 
not mean any of the following kinds of insurance: 

. Accident 

. Credit 

. Disability income 

Long-term or nursing home care 

Medicare supplement 

Specified disease 

. Dental or vision 

. Coverage issued as a supplement to liability insurance 

Workers’ compensation 

Medical payments under automobile or homeowners 

. Hospital income or indemnity 

Insurance under which benefits are payable with or without regard 

to fault and that is statutorily required to be contained in any 
liability policy or equivalent self-insurance 
m. Blanket accident and sickness. 

(3) “Insurer” means an insurance company subject to this Chapter; a 
service corporation organized under Article 65 of this Chapter; a 
health maintenance organization organized under Article 67 of this 
Chapter; or a multiple employer welfare arrangement subject to 
Article 49 of this Chapter. 

(b) For the purpose of this section, routine physical measurements, blood 
chemistries, blood counts, urine analyses, tests for abuse of drugs, and tests for 
the presence of human immunodeficiency virus are not to be considered genetic 
tests. 

(c) No insurer shall: 

(1) Raise the premium or contribution rates paid by a group for a group 
health benefit plan on the basis of genetic information obtained about 
an individual member of the group. 

(2) Refuse to issue or deliver a health benefit plan because of genetic 
information obtained about any person to be insured by the health 
benefit plan. 

(3) Charge a higher premium rate or charge for a health benefit plan 
because of genetic information obtained about any person to be 
insured by the health benefit plan. (1997-350, s. 1; 1997-443, s. 
11A.118(b).) 
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Editor’s Note. — Session Laws 1997-350, s. indemnity, disability, or long-term care health 
4, provides: “Nothing in this act applies to insurance policies.” 
specified accident, specified disease, hospital 
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§ 58-3-221. Access to nonformulary and restricted access 
prescription drugs. 


(a) If an insurer maintains one or more closed formularies for or restricts 
access to covered prescription drugs or devices, then the insurer shall do all of 
the following: 

(1) Develop the formulary or formularies and any restrictions on access to 
covered prescription drugs or devices in consultation with and with 
the approval of a pharmacy and therapeutics committee, which shall 
include participating physicians who are licensed to practice medicine 
in this State. 

(2) Make available to participating providers, pharmacists, and enrollees 
the complete drugs or devices formulary or formularies maintained by 
the insurer including a list of the devices and prescription drugs on 
the formulary by major therapeutic category that specifies whether a 
particular drug or device is preferred over other drugs or devices. 

(3) Establish and maintain an expeditious process or procedure that 
allows an enrollee or the enrollee’s physician acting on behalf of the 
enrollee to obtain, without penalty or additional cost-sharing beyond 
that provided for in the health benefit plan, coverage for a specific 
nonformulary drug or device determined to be medically necessary 
and appropriate by the enrollee’s participating physician without 
prior approval from the insurer, after the enrollee’s participating 
physician notifies the insurer that: 

a. Either (i) the formulary alternatives have been ineffective in the 
treatment of the enrollee’s disease or condition, or (ii) the formu- 
lary alternatives cause or are reasonably expected by the physi- 
cian to cause a harmful or adverse clinical reaction in the 
enrollee; and 

b. Either (i) the drug is prescribed in accordance with any applicable 
clinical protocol of the insurer for the prescribing of the drug, or 
(ii) the drug has been approved as an exception to the clinical 
protocol pursuant to the insurer’s exception procedure. 

(4) Provide coverage for a restricted access drug or device to an enrollee 
without requiring prior approval or use of a nonrestricted formulary 
drug if an enrollee’s physician certifies in writing that the enrollee has 
previously used an alternative nonrestricted access drug or device and 
the alternative drug or device has been detrimental to the enrollee’s 
health or has been ineffective in treating the same condition and, in 
the opinion of the prescribing physician, is likely to be detrimental to 
the enrollee’s health or ineffective in treating the condition again. 

(b) An insurer may not void a contract or refuse to renew a contract between 
the insurer and a prescribing provider because the prescribing provider has 
prescribed a medically necessary and appropriate nonformulary or restricted 
access drug or device as provided in this section. 

(c) As used in this section: 

(1) “Closed formulary” means a list of prescription drugs and devices 
reimbursed by the insurer that excludes coverage for drugs and 
devices not listed. 

(la) “Health benefit plan” has definition provided in G.S. 58-3-167. 

(2) “Insurer” has the meaning provided in G.S. 58-3-167. 

(3) “Restricted access drug or device” means those covered prescription 
drugs or devices for which reimbursement by the insurer is condi- 
tioned on the insurer’s prior approval to prescribe the drug or device 
or on the provider prescribing one or more alternative drugs or devices 
before prescribing the drug or device in question. 
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(d) Nothing in this section requires an insurer to pay for drugs or devices or 
classes of drugs or devices related to a benefit that is specifically excluded from 
coverage by the insurer. (1999-178, s. 1; 1999-294, s. 14(a), (b); 2001-446, s. 


5) 


Editor’s Note. — Session Laws 1999-178, s. 
2, makes this section effective June 14, 1999, 
and applicable to health benefit plans that are 
delivered, issued for delivery, or renewed on 
and after January 1, 2000. Section 2 further 
provides that for purposes of this act, renewal 
of a health benefit policy, contract, or plan is 
presumed to occur on each anniversary of the 
date on which coverage was first effective on 
the person or persons covered by the health 
benefit plan. 

Subdivisions (c)(la) and (c)(2) were desig- 
nated as such at the direction of the Revisor of 
Statutes, having been designated (c)(2) and 
(c)(3) by Session Laws 1999-294, s. 14(a). 

Session Laws 2001-446, s. 8 provides: “Noth- 
ing in this act obligates the General Assembly 
to appropriate funds to implement this act.” 

Session Laws 2001-446, s. 7 is a severability 
clause. 

Effect of Amendments. — Session Laws 
2001-446, s. 1.5, effective March 1, 2002, and 


applicable to health benefit plans that are in 
effect, delivered, issued for delivery, or renewed 
on or after that date, inserted “and restricted 
access” in the section catchline; in subsection 
(a), inserted “or restricts access to covered” in 
the introductory paragraph; in subdivision 
(a)(1), inserted “and any restrictions on access 
to covered prescription drugs or devices,” and 
substituted “physicians who are licensed to 
practice medicine in this State” for “providers 
who are licensed to prescribe prescription 
drugs or devices”; substituted “providers, phar- 
macists, and enrollees” for “providers and phar- 
macists” in subdivision (a)(2); in subdivision 
(a)(3), in the introductory paragraph, inserted 
“or the enrollee’s physician acting on behalf of 
the enrollee” and inserted “enrollee’s” preceding 
“participating physician” in two places; added 
subdivision (a)(4); inserted “or restricted ac- 
cess” in subsection (b); and in subsection (c), 
rewrote subdivisions (c)(la) and (c)(2) and 
added subdivision (c)(3). 


§ 58-3-223. Managed care access to specialist care. 


(a) Each insurer offering a health benefit plan that does not allow direct 
access to all in-plan specialists shall develop and maintain written policies and 
procedures by which an insured may receive an extended or standing referral 
to an in-plan specialist. The insurer shall provide for an extended or standing 
referral to a specialist if the insured has a serious or chronic degenerative, 
disabling, or life-threatening disease or condition, which in the opinion of the 
insured’s primary care physician, in consultation with the specialist, requires 
ongoing specialty care. The extended or standing referral shall be for a period 
not to exceed 12 months and shall be made under a treatment plan coordinated 
with the insurer in consultation with the primary care physician, the special- 
ist, and the insured or the insured’s designee. 

(b) As used in this section: 

(1) “Health benefit plan” has the meaning applied in G.S. 58-3-167. 

(2) “Insurer” has the meaning applied in G.S. 58-3-167. 

(3) “Serious or chronic degenerative, disabling, or life-threatening disease 
or condition” means a disease or condition, which in the opinion of the 
patient’s treating primary care physician and specialist, requires 
frequent and periodic monitoring and consultation with the specialist 
on an ongoing basis. 

(4) “Specialist” includes a subspecialist. (1999-168, s. 1; 2001-446, s. 1.2.) 


Editor’s Note. — Session Laws 1999-168, s. 
2, made this section effective June 8, 1999, and 
applicable to health benefit plans that are de- 
livered, issued for delivery, or renewed on and 
after January 1, 2000. For purposes of this act, 
renewal of a health benefit policy, contract, or 
plan is presumed to occur on each anniversary 
of the date on which coverage was first effective 


on the person or persons covered by the health 
benefit plan. 

Session Laws 2001-446, s. 8 provides: “Noth- 
ing in this act obligates the General Assembly 
to appropriate funds to implement this act.” 

Session Laws 2001-446, s. 7 is a severability 
clause. 

Effect of Amendments. — Session Laws 
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2001-446, s. 1.2, effective March 1, 2002, and 
applicable to health benefit plans that are in 
effect, delivered, issued for delivery, or renewed 
on or after that date, substituted “The insurer” 
for “The procedure” at the beginning of second 
sentence in subsection (a); and in subsection 
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(b), rewrote subdivisions (b)(1) and (b)(2), and 
added subdivision (b)(4). 

Legal Periodicals. — For comment, “Man- 
aged Care Organizations in North Carolina: 
Tort Liability Theories and Defenses,” see 23 
N.C. Cent. L.J. 58 (1997). 


§ 58-3-225. Prompt claim payments under health benefit 


plans. 


(a) As used in this section: 


(1) “Claimant” includes a health care provider or facility that is respon- 
sible or permitted under contract with the insurer or by valid 
assignment of benefits for directly making the claim with an insurer. 

(2) “Health benefit plan” means an accident and health insurance policy 
or certificate; a nonprofit hospital or medical service corporation 
contract; a health maintenance organization subscriber contract; a 
plan provided by a multiple employer welfare arrangement; or a plan 
provided by another benefit arrangement, to the extent permitted by 
the Employee Retirement Income Security Act of 1974, as amended, or 
by any waiver of or other exception to that act provided under federal 
law or regulation. “Health benefit plan” does not mean any plan 
implemented or administered by the North Carolina or United States 
Department of Health and Human Services, or any successor agency, 
or its representatives. “Health benefit plan” also does not mean any of 
the following kinds of insurance: 


. Credit. 
. Disability income. 


ome emo) 


. Coverage issued as a supplement to liability insurance. 
. Hospital income or indemnity. 
. Insurance under which benefits are payable with or without regard 


to fault and that is statutorily required to be contained in any 
liability policy or equivalent self-insurance. 

f. Long-term or nursing home care. 

g. Medical payments under motor vehicle or homeowners’ insurance 


policies. 
h. Medicare supplement. 


i. Short-term limited duration health insurance policies as defined in 
Part 144 of Title 45 of the Code of Federal Regulations. 


j. Workers’ compensation. 


(3) “Health care facility” means a facility that is licensed under Chapter 
131E or Chapter 122C of the General Statutes or is owned or operated 
by the State of North Carolina in which health care services are 


provided to patients. 


(4) “Health care provider” means an individual who is licensed, certified, 
or otherwise authorized under Chapter 90 or 90B of the General 
Statutes or under the laws of another state to provide health care 
services in the ordinary course of business or practice of a profession 
or in an approved education or training program. 

(5) “Insurer” includes an insurance company subject to this Chapter, a 
service corporation organized under Article 65 of this Chapter, a 
health maintenance organization organized under Article 67 of this 
Chapter, or a multiple employer welfare arrangement subject to 
Article 49 of this Chapter, that writes a health benefit plan. 

(b) An insurer shall, within 30 calendar days after receipt of a claim, send 
by electronic or paper mail to the claimant: 


(1) Payment of the claim. 
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(2) Notice of denial of the claim. 

(3) Notice that the proof of loss is inadequate or incomplete. 

(4) Notice that the claim is not submitted on the form required by the 
health benefit plan, by the contract between the insurer and health 
care provider or health care facility, or by applicable law. 

(5) Notice that coordination of benefits information is needed in order to 
pay the claim. 

(6) Notice that the claim is pending based on nonpayment of fees or 
premiums. 

For purposes of this section, an insurer is presumed to have received a written 
claim five business days after the claim has been placed first-class postage 
prepaid in the United States mail addressed to the insurer or an electronic 
claim transmitted to the insurer or a designated clearinghouse on the day the 
claim is electronically transmitted. The presumption may be rebutted by 
sufficient evidence that the claim was received on another day or not received 
at all. 

(c) If the claim is denied, the notice shall include all of the specific good faith 
reason or reasons for the denial, including, without limitation, coordination of 
benefits, lack of eligibility, or lack of coverage for the services provided. If the 
claim is contested or cannot be paid because the proof of loss is inadequate or 
incomplete, or not paid pending receipt of requested coordination of benefits 
information, the notice shall contain the specific good faith reason or reasons 
why the claim has not been paid and an itemization or description of all of the 
information needed by the insurer to complete the processing of the claim. If all 
or part of the claim is contested or cannot be paid because of the application of 
a specific utilization management or medical necessity standard is not satis- 
fied, the notice shall contain the specific clinical rationale for that decision or 
shall refer to specific provisions in documents that are made readily available 
through the insurer which provide the specific clinical rationale for that 
decision; however, if a notice of noncertification has already been provided 
under G.S. 58-50-61(h), then the specific clinical rationale for the decision is 
not required under this subsection. If the claim is contested or cannot be paid 
because of nonpayment of premiums, the notice shall contain a statement 
advising the claimant of the nonpayment of premiums. If a claim is not paid 
pending receipt of requested coordination of benefits information, the notice 
shall so specify. If a claim is denied or contested in part, the insurer shall pay 
the undisputed portion of the claim within 30 calendar days after receipt of the 
claim and send the notice of the denial or contested status within 30 days after 
receipt of the claim. If a claim is contested or cannot be paid because the claim 
was not submitted on the required form, the notice shall contain the required 
form, if the form is other than a UB or HCFA form, and instructions to 
complete that form. Upon receipt of additional information requested in its 
notice to the claimant, the insurer shall continue processing the claim and pay 
or deny the claim within 30 days after receiving the additional information. 

(d) If an insurer requests additional information under subsection (c) of this 
section and the insurer does not receive the additional information within 90 
days after the request was made, the insurer shall deny the claim and send the 
notice of denial to the claimant in accordance with subsection (c) of this section. 
The insurer shall include the specific reason or reasons for denial in the notice, 
including the fact that information that was requested was not provided. The 
insurer shall inform the claimant in the notice that the claim will be reopened 
if the information previously requested is submitted to the insurer within one 
year after the date of the denial notice closing the claim. 

(e) Health benefit plan claim payments that are not made in accordance 
with this section shall bear interest at the annual percentage rate of eighteen 
percent (18%) beginning on the date following the day on which the claim 
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should have been paid. If additional information was requested by the insurer 
under subsection (b) of this section, interest on health benefit claim payments 
shall begin to accrue on the 31st day after the insurer received the additional 
information. A payment is considered made on the date upon which a check, 
draft, or other valid negotiable instrument is placed in the United States 
Postal Service in a properly addressed, postpaid envelope, or, if not mailed, on 
the date of the electronic transfer or other delivery of the payment to the 
claimant. This subsection does not apply to claims for benefits that are not 
covered by the health benefit plan; nor does this subsection apply to 
deductibles, co-payments, or other amounts for which the insurer is not liable. 

(f) Insurers may require that claims be submitted within 180 days after the 
date of the provision of care to the patient by the health care provider and, in 
the case of health care provider facility claims, within 180 days after the date 
of the patient’s discharge from the facility. However, an insurer may not limit 
the time in which claims may be submitted to fewer than 180 days. Unless 
otherwise agreed to by the insurer and the claimant, failure to submit a claim 
within the time required does not invalidate or reduce any claim if it was not 
reasonably possible for the claimant to file the claim within that time, provided 
that the claim is submitted as soon as reasonably possible and in no event, 
except in the absence of legal capacity of the insured, later than one year from 
the time submittal of the claim is otherwise required. 

(g) Ifa claim for which the claimant is a health care provider or health care 
facility has not been paid or denied within 60 days after receipt of the initial 
claim, the insurer shall send a claim status report to the insured. Provided, 
however, that the claims status report is not required during the time an 
insurer is awaiting information requested under subsection (c) of this section. 
The report shall indicate that the claim is under review and the insurer is 
communicating with the health care provider or health care facility to resolve 
the matter. While a claim remains unresolved, the insurer shall send a claim 
status report to the insured with a copy to the provider 30 days after the 
previous report was sent. 

(h) To the extent permitted by the contract between the insurer and the 
health care provider or health care facility, the insurer may recover overpay- 
ments made to the health care provider or health care facility by making 
demands for refunds and by offsetting future payments. Any such recoveries 
may also include related interest payments that were made under the 
requirements of this section. Recoveries by the insurer must be accompanied 
by the specific reason and adequate information to identify the specific claim. 
To the extent permitted by the contract between the insurer and the health 
care provider or health care facility, the health care provider or health care 
facility may recover underpayments or nonpayments by the insurer by making 
demands for refunds. Any such recoveries by the health care provider or health 
care facility of underpayments or nonpayment by the insurer may include 
applicable interest under this section. The period for which such recoveries 
may be made may be specified in the contract between the insurer and health 
care provider or health care facility. 

(i) Every insurer shall maintain written or electronic records of its activities 
under this section, including records of when each claim was received, paid, 
denied, or pended, and the insurer’s review and handling of each claim under 
this section, sufficient to demonstrate compliance with this section. 

(j) A violation of this section by an insurer subjects the insurer to the 
sanctions in G.S. 58-2-70. The authority of the Commissioner under this 
subsection does not impair the right of a claimant to pursue any other action 
or remedy available under law. With respect to a specific claim, an insurer 
paying statutory interest in good faith under this section is not subject to 
sanctions for that claim under this subsection. 
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(k) An insurer is not in violation of this section nor subject to interest 
payments under this section if its failure to comply with this section is caused 
in material part by (i) the person submitting the claim, or (ii) by matters 
beyond the insurer’s reasonable control, including an act of God, insurrection, 
strike, fire, or power outages. In addition, an insurer is not in violation of this 
section or subject to interest payments to the claimant under this section if the 
insurer has a reasonable basis to believe that the claim was submitted 
fraudulently and notifies the claimant of the alleged fraud. 

(1) (Expires January 1, 2003) This section does not apply to claims 
processed by an insurer on a claims adjudication system that was implemented 
prior to January 1, 1982, provided that the insurer: 

(1) Verifies with the Commissioner that its claims adjudication system 
qualifies under this subsection; and 
(2) Is implementing a new claims adjudication software system and is 
proceeding in good faith to move all claims to the new system as soon 
as possible and in any event no later than December 31, 2002. 
This subsection expires January 1, 2003. 

(m) Nothing in this section limits or impairs the patient’s liability under 
existing law for payment of medical expenses. (2000-162, s. 4(a); 2001-417, s. 
1.) 


Editor’s Note. — The definitions in subdivi- 
sions (a)(1) and (a)(2) were enacted by Session 
Laws 2000-162, s. 4(a) in reverse order, and 
were redesignated at the direction of the Revi- 
sor of Statutes to preserve alphabetical order. 

Session Laws 2000-162, s. 5, made this sec- 


claims received on or after that date. 

Session Laws 2001-417, s. 14 is a severability 
clause. 

Effect of Amendments. — Session Laws 
2001-417, s. 1, effective October 1, 2001, in- 
serted “or under the laws of another state” in 


tion effective July 1, 2001 and applicable to subdivision (a)(4). 


§ 58-3-230. Uniform provider credentialing. 


(a) An insurer that provides a health benefit plan and that credentials 
providers for its networks shall maintain a process to assess and verify the 
qualifications of a licensed health care practitioner, or applicant for licensure 
as a health care practitioner, within 60 days of receipt of a completed provider 
credentialing application form approved by the Commissioner. 

(b) The Commissioner shall by rule adopt a uniform provider credentialing 
application form that will provide health benefit plans with the information 
necessary to adequately assess and verify the qualifications of an applicant. 
The Commissioner may update the uniform provider credentialing application 
form, as necessary. No insurer that provides a health benefit plan may require 
an applicant to submit information that is not required by the uniform 
provider credentialing application form. | 

(c) As used in this section, the terms “health benefit plan” and “insurer” 
shall have the meaning provided under G.S. 58-3-167. (2001-172, s. 1.) 


Editor’s Note. — Session Laws 2001-172, s. 
2, made this section effective October 1 ZOO 


§ 58-3-235. ares Os of specialist as primary care pro- 
vider. 


(a) Each insurer that offers a health benefit plan shall have a procedure by 
which an insured diagnosed with a serious or chronic degenerative, disabling, 
or life-threatening disease or condition, either of which requires specialized 
medical care may select as his or her primary care physician a specialist with 
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expertise in treating the disease or condition who shall be responsible for and 
capable of providing and coordinating the insured’s primary and specialty care. 
If the insurer determines that the insured’s care would not be appropriately 
coordinated by that specialist, the insurer may deny access to that specialist as 
a primary care provider. 

(b) The selection of the specialist shall be made under a treatment plan 
approved by the insurer, in consultation with the specialist and the insured or 
the insured’s designee and after notice to the insured’s primary care provider, 
if any. The specialist may provide ongoing care to the insured and may 
authorize such referrals, procedures, tests, and other medical services as the 
insured’s primary care provider would otherwise be allowed to provide or 
authorize, subject to the terms of the treatment plan. Services provided by a 
specialist who is providing and coordinating primary and specialty care remain 
subject to utilization review and other requirements of the insurer, including 
its requirements for primary care providers. (2001-446, s. 1.3.) 


Editor’s Note. — Session Laws 2001-446, s. to health benefit plans that are in effect, deliv- 
8 provides: “Nothing in this act obligates the _ ered, issued for delivery, or renewed on or after 
General Assembly to appropriate funds to im- that date. 


plement this act.” Session Laws 2001-446, s. 7 is a severability 
Session Laws 2001-446, s. 8, makes this  ¢lause. 


section effective March 1, 2002, and applicable 


§ 58-3-240. Direct access to pediatrician for minors. 


Each insurer offering a health benefit plan that uses a network of contract- 
ing health care providers shall allow an insured to choose a contracting 
pediatrician in the network as the primary care provider for the insured’s 
children under the age of 18 and covered under the policy. (2001-446, s. 1.4.) 


Editor’s Note. — Session Laws 2001-446, s. Session Laws 2001-446, s. 8 provides: “Noth- 
8, makes this section effective March 1, 2002, ing in this act obligates the General Assembly 
and applicable to health benefit plans that are to appropriate funds to implement this act.” 
in effect, delivered, issued for delivery, or re- Session Laws 2001-446, s. 7 is a severability 
newed on or after that date. clause. 


§ 58-3-245. Provider directories. 


(a) Every health benefit plan utilizing a provider network shall maintain a 
provider directory that includes a listing of network providers available to 
insureds and shall update the listing no less frequently than once a year. In 
addition, every health benefit plan shall maintain a telephone system and may 
maintain an electronic or on-line system through which insureds can access 
up-to-date network information. If the health benefit plan produces printed 
directories, the directories shall contain language disclosing the date of 
publication, frequency of updates, that the directory listing may not contain 
the latest network information, and contact information for accessing up-to- 
date network information. 

(b) Each directory listing shall include the following network information: 

(1) The provider’s name, address, telephone number, and, if applicable, 
area of specialty. 
(2) Whether the provider may be selected as a primary care provider. 
(3) To the extent known to the health benefit plan, an indication of 
whether the provider: 
a. Is or is not currently accepting new patients. 
b. Has any other restrictions that would limit an insured’s access to 
that provider. 
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(c) The directory listing shall include all of the types of participating 
providers. Upon a participating provider’s written request, the insurer shall 
also list in the directory, as part of the participating provider’s listing, the 
names of any allied health professionals who provide primary care services 
under the supervision of the participating provider and whose services are 
covered by virtue of the insurer’s contract with the supervising participating 
provider and whose credentials have been verified by the supervising partici- 
pating provider. These allied health professionals shall be listed as a part of the 
directory listing for the participating provider upon receipt of a certification by 
the supervising participating provider that the credentials of the allied health 
professional have been verified consistent with the requirements for the type 
of information required to be verified under G.S. 58-3-230. (2001-446, s. 2.2.) 


Editor’s Note. — Session Laws 2001-446, s. Session Laws 2001-446, s. 8 provides: “Noth- 
8, makes this section effective March 1, 2002, ing in this act obligates the General Assembly 
and applicable to health benefit plans that are to appropriate funds to implement this act.” 
in effect, delivered, issued for delivery, or re- Session Laws 2001-446, s. 7 is a severability 
newed on or after that date. clause. 


§ 58-3-250. Payment obligations for covered services. 


(a) If an insurer calculates a benefit amount for a covered service under a 
health benefit plan through a method other than a fixed dollar co-payment, the 
insurer shall clearly explain in its evidence of coverage and plan summaries 
how it determines its payment obligations and the payment obligations of the 
insured. The explanation shall include: 

(1) An example of the steps the insurer would take in calculating the 
benefit amount and the payment obligations of each party. 

(2) Whether the insurer has obtained the agreement of health care 
providers not to bill an insured for any amounts by which a provider’s 
charge exceeds the insurer’s recognized charge for a covered service 
and whether the insured may be liable for paying any excess amount. 

(3) Which party is responsible for filing a claim or bill with the insurer. 

(b) If an insured is liable for an amount that differs from a stated fixed 
dollar co-payment or may differ from a stated coinsurance percentage because 
the coinsurance amount is based on a plan allowance or other such amount 
rather than the actual charges and providers are permitted to balance bill the 
insured, the evidence of coverage, plan summaries, and marketing and 
advertising materials that include information on benefit levels shall contain 
the following statement: “NOTICE: Your actual expenses for covered services 
may exceed the stated [coinsurance percentage or co-payment amount] be- 
cause actual provider charges may not be used to determine [plan/insurer or 


similar term] and [insured/member/enrollee or similar term] payment obliga- 
tions.” (2001-446, s. 2.3.) 


Editor’s Note. com Session Laws 2001-446, s. Session Laws 2001-446, s. 8 provides: “Noth- 
8, makes this section effective March 1, 2002, ing in this act obligates the General Assembly 
and applicable to health benefit plans that are to appropriate funds to implement this act.” 


in effect, delivered, issued for delivery, or re- Session Laws 2001-446, s. 7 is a severability 
newed on or after that date. clause. 


§ 58-3-255. Coverage of clinical trials. 


(a) As used in this section: 


(1) “Covered clinical trials’ means phase II, phase III, and phase IV 
patient research studies designed to evaluate new treatments, includ- 
ing prescription drugs, and that: (i) involve the treatment of life- 
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threatening medical conditions, (ii) are medically indicated and pref- 
erable for that patient compared to available noninvestigational 
treatment alternatives, and (iii) have clinical and preclinical data that 
shows the trial will likely be more effective for that patient than 
available noninvestigational alternatives. Covered clinical trials must 
also meet the following requirements: 

a. Must involve determinations by treating physicians, relevant 
scientific data, and opinions of experts in relevant medical 
specialties. 

b. Must be trials approved by centers or cooperative groups that are 
funded by the National Institutes of Health, the Food and Drug 
Administration, the Centers for Disease Control, the Agency for 
Health Care Research and Quality, the Department of Defense, or 
the Department of Veterans Affairs. The health benefit plan may 
also cover clinical trials sponsored by other entities. 

c. Must be conducted in a setting and by personnel that maintain a 
high level of expertise because of their training, experience, and 
volume of patients. 

(2) “Health benefit plan” is defined by G.S. 58-3-167. 
(3) “Insurer” is defined by G.S. 58-3-167. 

(b) Each health benefit plan shall provide coverage for participation in 
phase II, phase III, and phase IV covered clinical trials by its insureds or 
enrollees who meet protocol requirements of the trials and provide informed 
consent. 

(c) Only medically necessary costs of health care services, as defined in G.S. 
58-50-61, associated with participation in a covered clinical trial, including 
those related to health care services typically provided absent a clinical trial, 
the diagnosis and treatment of complications, and medically necessary moni- 
toring, are required to be covered by the health benefit plan and only to the 
extent that such costs have not been or are not funded by national agencies, 
commercial manufacturers, distributors, or other research sponsors of partic- 
ipants in clinical trials. Nothing in this section shall be construed to require a 
health benefit plan to pay or reimburse for non-FDA approved drugs provided 
or made available to a patient who received the drug during a covered clinical 
trial after the clinical trial has been discontinued. 

(d) Clinical trial costs not required to be covered by a health benefit plan 
include the costs of services that are not health care services, those provided 
solely to satisfy data collection and analysis needs, those related to investiga- 
tional drugs and devices, and those that are not provided for the direct clinical 
management of the patient. In the event a claim contains charges related to 
services for which coverage is required under this section, and those charges 
have not been or cannot be separated from costs related to services for which 
coverage is not required under this section, the health benefit plan may deny 
the claim. (2001-446, s. 3.1.) 


Editor’s Note. — Session Laws 2001-446, s. Session Laws 2001-446, s. 8 provides: “Noth- 
8, makes this section effective March 1, 2002, ing in this act obligates the General Assembly 
and applicable to health benefit plans that are to appropriate funds to implement this act.” 
in effect, delivered, issued for delivery, or re- Session Laws 2001-446, s. 7 is a severability 
newed on or after that date. clause. 
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§ 58-3-260. Insurance coverage for newborn hearing 
screening mandated. 


(a) As used in this section, the terms “health benefit plan” and “insurer” 
have the meanings applied under G.S. 58-3-167. 

(b) Each health benefit plan shall provide coverage for newborn hearing 
screening ordered by the attending physician pursuant to G.S. 130A-125. The 
same deductibles, coinsurance, reimbursement methodologies, and other lim- 
itations and administrative procedures as apply to similar services covered 
under the health benefit plan shall apply to coverage for newborn hearing 
screening. (2001-446, s. 3.2.) 


Editor’s Note. — Session Laws 2001-446, s. Session Laws 2001-446, s. 8 provides: “Noth- 
8, makes this section effective March 1, 2002, ing in this act obligates the General Assembly 
and applicable to health benefit plans that are to appropriate funds to implement this act.” 
in effect, delivered, issued for delivery, or re- Session Laws 2001-446, s. 7 is a severability 
newed on or after that date. clause. 


§ 58-3-265. Prohibition on managed care provider incen- 
tives. | 


An insurer offering a health benefit plan may not offer or pay any type of 
material inducement, bonus, or other financial incentive to a participating 
provider to deny, reduce, withhold, limit, or delay specific medically necessary 
and appropriate health care services covered under the health benefit plan to 
a specific insured or enrollee. This section does not prohibit insurers from 
paying a provider on a capitated basis or withholding payment or paying a 
bonus based on the aggregate services rendered by the provider or the insurer’s 
financial performance. (2001-446, s. 1.8.) 


Editor’s Note. — Session Laws 2001-446, s. Session Laws 2001-446, s. 8 provides: “Noth- 
8, makes this section effective March 1, 2002, ing in this act obligates the General Assembly 
and applicable to health benefit plans that are to appropriate funds to implement this act.” 


in effect, delivered, issued for delivery, or re- Session Laws 2001-446, s. 7 is a severability 
newed on or after that date. clause. 
ARTICLE 4. 


NAIC Filing Requirements. 


§ 58-4-1. Scope. 


The provisions of this Article shall apply to all domestic, foreign, and alien 


rae ae who are authorized to transact business in this State. (1985, c. 305, s. 


Editor’s Note. — Session Laws 2001-223, s. 2001-223, s. 23.1, effective June 15, 2001, re- 
27 is a severability clause. wrote the head for Article 4, which read: “NAIC 
Effect of Amendments. — Session Laws Insurance Regulatory Information System.” 


§ 58-4-5. Filing requirements. 


ae) Each domestic, foreign, and alien insurer that is authorized to transact 
Insurance in this State shall file with the NAIC a copy of its financial 
statements required by G.S. 58-2-165, applicable rules, and legal directives 
and bulletins issued by the Department. The statements shall, in the Com- 
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missioner’s discretion, be filed annually, semiannually, quarterly, or monthly 
and shall be filed in a form or format prescribed or permitted by the 
Commissioner. The Commissioner may require the statements to be filed in a 
format that can be read by electronic data processing equipment. Any amend- 
ments and addenda to the financial statement that are subsequently filed with 
the Commissioner shall also be filed with the NAIC. 

(b) Foreign insurers that are domiciled in a state that has a law or 
regulation substantially similar to this Article shall be deemed to be in 
compliance with this section. (1985, c. 305, s. 1; 1991, c. 681, s. 11; 1993, c. 504, 
s. 2.) 


§ 58-4-10. Immunity. 


In the absence of actual malice, or gross negligence, members of the NAIC, 
their duly authorized committees, subcommittees, and task forces, their 
delegates, NAIC employees, and all others charged with the responsibility of 
collecting, reviewing, analyzing, and disseminating the information developed 
from the filings made pursuant to G.S. 58-4-10 shall be acting as agents of the 
Commissioner under the authority of this Article and shall not be subject to 
civil liability for libel, slander, or any other cause of action by virtue of their 
collection, review, and analysis or dissemination of the data and information 
collected from the filings required under this Article. (1985, c. 305, s. 1.) 


§ 58-4-15. Revocation of license. 


The Commissioner may suspend, revoke, or refuse to renew the license of 
any insurer failing to file its financial statement when due or within any 
extension of time that the Commissioner, for good cause, may have granted. 
(1985, ¢: 305, 's.:1; 1991, c. 681, s. 12; 1999-132, s. 9.1.) 


§ 58-4-20: Recodified as § 58-2-220 pursuant to Session Laws 1989 (Regu- 
lar Session, 1990), c. 1021, s. 7. 


§ 58-4-25. Insurance Regulatory Information System and 
similar program test data records. 


Financial test ratios, data, or information generated by the NAIC Insurance 
Regulatory Information System, any successor program, or any similar pro- 
gram shall be disseminated by the Commissioner consistent with procedures 
established by the NAIC. (1991, c. 681, s. 13.) 


ARTICLE 5. 


Deposits and Bonds by Insurance Companies. 


§ 58-5-1. Deposits; use of master trust. 


Notwithstanding any other provision of law, the Commissioner is authorized 
to select a bank or trust company as master trustee to hold cash or securities 
to be pledged to the State when deposited with him pursuant to statute. 
Securities may be held by the master trustee in any form which, in fact, 
perfects the security interest of the State in the securities. The Commissioner 
shall by rule establish the manner in which the master trust shall operate. The 
master trustee may charge the person making the deposit reasonable fees for 
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services rendered in connection with the operation of the trust. (1985, c. 666, 
s. 55; 1987, c. 864, s. 23.) 


§ 58-5-5. Amount of deposits required of foreign or alien 
fire and/or marine insurance companies. 


Unless otherwise provided in this Article, every fire, marine, or fire and 
marine insurance company chartered by any other state or foreign government 
shall make and maintain deposits of securities with the Commissioner in the 
amount of twenty-five thousand dollars ($25,000) market value. (1909, c. 923, 
slsel 919 sc, 164s. 1; Exesessel9isvc.62,'ss.-1, 2) 3:91915) co 166ss7 0.0 
s. 6442: 1933, c. 60; 1945, c. 384; 1991; c. 681, s: 15.) 


Legal Periodicals. — For discussion of the 
1933 amendment, see 11 N.C.L. Rev. 234 
(1933). 


CASE NOTES 


Life & Accident & Health Ins. Guar. Ass’n, 455 
U,S7691, 910205 .C¢..135 1.61 Lo hdasdesos 
(1982). 


Cited in State ex rel. Ingram v. Reserve Ins. 
Co., 303 N.C. 623, 281 S.E.2d 16 (1981); Under- 
writers Nat’! Assurance Co. v. North Carolina 


§ 58-5-10. Amount of deposits required of foreign or alien 
fidelity, surety and casualty insurance compa- 
nies. 


Unless otherwise provided in this Article, every fidelity, surety or casualty 
insurance company chartered by any other state or foreign government shall 
make and maintain deposits of securities with the Commissioner in the 
amount of fifty thousand dollars ($50,000) market value. (1945, c. 384; 1991, c. 
681, s. 16.) 


CASE NOTES 


Title and Rights to Deposited Securities. 
— It is the manifest intention of the North 
Carolina legislature that the title and rights to 
securities deposited in accord with this section 
and §§ 58-5-20, 58-5-30, 58-5-35 and 58-5-110 
be vested in the Commissioner, the Treasurer, 
and the State. Continental Bank & Trust Co. v. 
Gold, 140 F. Supp. 252 (E.D.N.C. 1956). 

Federal Receiver of Foreign Insurance 
Company Not Entitled to Recover Deposit. 
— A federal receiver of a foreign insurance 
company, who pursuant to an order of the 
federal court appointing him filed a petition 
and motion to recover the deposit of the com- 
pany from State officials, was not entitled to 


recover the deposit, since such a deposit was 
not the property of the foreign insurance com- 
pany, but was held in trust by the State Trea- 
surer for payment of qualified claimants 
against the foreign insurance company. Conti- 
nental Bank & Trust Co. v. Gold, 140 F. Supp. 
252 (B.D.N.C. 1956). 

Quoted in Resolute Ins. Co. v. North Caro- 
lina, 276 F. Supp. 660 (E.D.N.C. 1967). 

Stated in North Carolina Reinsurance Facil- 
ity v. North Carolina Ins. Guar. Ass’n, 67 N.C. 
App. 359, 313 S.E.2d 253 (1984). 

Cited in State ex rel. Ingram v. Reserve Ins. 
Co., 303 N.C. 623, 281 S.E.2d 16 (1981). 


§ 58-5-15. Minimum deposit required upon admission. 


Upon admission to do business in the State of North Carolina every foreign 
or alien fire, marine, or fire and marine, fidelity, surety or casualty company 
shall deposit with the Commissioner securities in the amounts required under 
G.S. 58-5-5 and G.S. 58-5-10. (1945, c. 384; 1991, c. 681, s. 17; 2001-487, s. 18.) 
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Effect of Amendments. — Session Laws 
2001-487, s. 18, effective December 16, 2001, 
inserted “G.S.” preceding “58-5-10.” 


CASE NOTES 


Cited in State ex rel. Ingram v. Reserve Ins. 
Co., 303 N.C. 623, 281 S.E.2d 16 (1981). 


§ 58-5-20. Type of deposits. 


The deposits required to be made under G.S. 58-5-5, 58-5-10, and 58-5-50 
shall be composed of: 
(a) Interest-bearing bonds of the United States of America; 
(b) Interest-bearing bonds of the State of North Carolina, or of its cities or 
counties; or 
(c) Certificates of deposit issued by any solvent bank domesticated in the 
State of North Carolina. (1945, c. 384; 1989, c. 485, s. 34; 1991, c. 681, 


oa koe) 
CASE NOTES 
Stated in Continental Bank & Trust Co. v. Cited in State ex rel. Ingram v. Reserve Ins. 
Gold, 140 F. Supp. 252 (E.D.N.C. 1956). Co., 303 N.C. 623, 281 S.E.2d 16 (1981). 


§ 58-5-25. Replacements upon depreciation of securities. 


Whenever any of the securities deposited by companies under the provisions 
of G.S. 58-5-5, 58-5-10, and 58-5-50 shall be depreciated or reduced in value, 
such company shall forthwith increase the deposit in order to maintain the 
required deposit in accordance with the amounts required by the said sections. 
(1945, £..384; 1989, c. 485, s. 34.) 


§ 58-5-30. Power of attorney. 


With the securities deposited in accordance with G.S. 58-5-5, 58-5-10, and 
58-5-50 the company shall at the same time deliver to the Commissioner a 
power of attorney executed by its president and secretary or other proper 
officers authorizing the sale or transfer of said securities or any part thereof for 
the purpose of paying any of the liabilities provided for in this Article. (1945, 
Gee 159. 405, 5. 04; 1991, ¢. 720, s: 4.) 


CASE NOTES 


Quoted in State ex rel. Ingram v. Reserve Stated in Continental Bank & Trust Co. v. 
Ins. Co., 303 N.C. 623, 281 S.E.2d 16 (1981). Gold, 140 F. Supp. 252 (E.D.N.C. 1956). 


§ 58-5-35. Securities held by Treasurer; faith of State 
pledged therefor; nontaxable. 


Unless a master trustee is selected by the Commissioner pursuant to G.S. 
58-5-1, the securities required to be deposited by each insurance company in 
this Article shall be delivered for safekeeping by the Commissioner to the 
Treasurer of the State who shall receipt him therefor. For the securities so 
deposited the faith of the State is pledged that they shall be returned to the 
companies entitled to receive them or disposed of as herein provided for. The 
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securities deposited by any company under this Article shall not, on account of 
such securities being in this State, be subjected to taxation but shall be held 
exclusively and solely for the protection of contract holders. (1945, c. 384; 1985, 


c. 666, s. 56.) 


CASE NOTES 


Plaintiff’s complaint should not have 
been dismissed for failure to state a claim 
since the court did not see an absence of law or 
fact to support plaintiff’s claim or disclosure of 
a fact that necessarily defeated plaintiff’s 
claim, and plaintiff’s complaint concerning the 
loss of the bearer bonds deposited with the 
Commissioner of Insurance presented a basis 
for declaratory relief. Selective Ins. Co. v. 
NCNB Nat’? Bank, 91 N.C. App. 597, 372 


S.E.2d 876 (1988), rev'd on other grounds, 324 
N.C. 560, 380 S.E.2d 521 (1989). 

Stated in Continental Bank & Trust Co. v. 
Gold, 140 F. Supp. 252 (E.D.N.C. 1956); North 
Carolina Reinsurance Facility v. North Caro- 
lina Ins. Guar. Ass’n, 67 N.C. App. 359, 313 
9.E.2d 253 (1984). 

Cited in State ex rel. Ingram v. Reserve Ins. 
Co., 303 N.C. 623, 281 S.E.2d 16 (1981). 


§ 58-5-40. Authority to increase deposit. 


When, in the Commissioner’s opinion, it is necessary for the protection of the 
public interest to increase the amount of deposits specified in G.S. 58-5-5, 
58-5-10, 58-5-50, and 58-5-55, the companies described in those sections shall, 
upon demand, make additional deposits in such sums as the Commissioner 
may require, and those additional deposits shall be held in accordance with 
and for the purposes set out in this Article, and shall comprise: 

(a) Interest-bearing bonds of the United States of America; 

(b) Interest-bearing bonds of the State of North Carolina or of its cities or 
counties; 

(c) Certificates of deposit issued by any solvent bank domesticated in the 
State of North Carolina; 

(d) Interest-bearing AA or better rated corporate bonds and classified as 
investment grade in the latest NAIC Securities Valuation Manual; or 

(e) Other interest-bearing bonds or notes considered to be acceptable by 
the Commissioner on a case by case basis. (1945, c. 384; 1989, c. 485, 
s. 34; 1991, c. 681, s. 19.) 


§ 58-5-45: Repealed by Session Laws 1991, c. 681, s. 21. 


§ 58-5-50. Deposits of foreign life insurance companies. 


In addition to other requirements of Articles 1 through 64 of this Chapter, all 
foreign life insurance companies shall deposit securities, as specified in G.S. 
58-5-20, having a market value of one hundred thousand dollars ($100,000) as 
a prerequisite of doing business in this State. All foreign life insurance 
companies shall deposit an additional one hundred thousand dollars 
($100,000) where such companies cannot show three years of net operational 
gains prior to admission. Foreign life insurance companies that are licensed on 
or before the effective date of this section shall have one year from that date to 
comply with this section. (1989, c. 485, s. 35.) 


§ 58-5-55. Deposits of capital and surplus by domestic 
insurance companies. 


(a) In addition to other requirements of Articles 1 through 64 of this 
Chapter, all domestic stock insurance companies shall deposit their required 
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statutory capital with the Department. Such deposits shall be under the 
exclusive control of the Department, for the protection of policyholders. 

(b) In addition to other requirements of Articles 1 through 64 of this 
Chapter, all domestic mutual insurance companies shall deposit at least fifty 
percent (50%) of their minimum required surplus with the Department, with 
the amount of the deposit to be determined by the Commissioner. Such 
deposits shall be under the exclusive control of the Department, for the 
protection of policyholders. 

(c) Deposits fulfilling the requirements of this section shall comprise: 

(1) Interest-bearing bonds of the United States of America; 

(2) Interest-bearing bonds of the State of North Carolina or of its cities or 
counties; or 

(3) Certificates of deposit issued by any solvent bank domesticated in the 
State of North Carolina. (1989, c. 485, s. 35; 1991, c. 681, s. 20; 1993, 
c504,-s. 3.) 


§ 58-5-60: Repealed by Session Laws 1995, c. 193, s. 8. 


§ 58-5-63. Interest; liquidation of deposits for liabilities. 


(a) All insurance companies making deposits under this Article are entitled 
to interest on those deposits. The right to interest is subject to a company 
paying its insurance policy liabilities. If any company fails to pay those 
liabilities, interest accruing after the failure is payable to the Commissioner 
for the payment of those liabilities under subsection (b) of this section. 

(b) If any company fails to pay its insurance policy liabilities after those 
liabilities have been established by settlement or final adjudication, the 
Commissioner may liquidate the amount of the company’s deposit and accrued 
interest specified in subsection (a) of this section that will satisfy the compa- 
ny’s policy liabilities and make payment to the person to whom the liability is 
owed. After payment has been made, the Commissioner may require the 
company to deposit the amount paid out under this subsection. As used in this 
section, “insurance policy” includes a policy written by a surety bondsman 
under Article 71 of this Chapter. (1995, c. 193, s. 11; 1999-294, s. 8; 2001-223, 
Soe or2.) 


Editor’s Note. — Session Laws 2001-223, s. leted “which shall remain in the deposit ac- 
27 is a severability clause. counts” at the end of the first sentence of 
Effect of Amendments. — Session Laws _ subsection (a). 
2001-223, s. 23.2, effective June 15, 2001, de- 


§ 58-5-65: Repealed by Session Laws 1995, c. 193, s. 8. 


§ 58-5-70. Lien of policyholders; action to enforce. 


Upon the securities deposited with the Commissioner by any foreign or alien 
insurance company, the holders of all contracts of the company who are citizens 
or residents of this State at the time, or who hold policies issued upon property 
in the State, shall have a lien for amounts in excess of fifty dollars ($50.00) due 
them, respectively, under or in consequence of the contracts for losses, 
equitable values, return premiums, or otherwise, and shall be entitled to be 
paid ratably out of the proceeds of the securities, if the proceeds are not 
sufficient to pay all of the contract holders. When any foreign or alien 
insurance company depositing securities under this Article becomes insolvent 
or bankrupt or makes an assignment for the benefit of its creditors, any holder 
of the contract may begin an action in the Superior Court of the County of 
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Wake to enforce the lien for the benefit of all the holders of the contracts. The 
Commissioner shall be a party to the suit, and the funds shall be distributed 


by the court, but the cost of the action shall not be adjudged against the 
Commissioner. (1909, c. 923, s. 4; C.S., s. 6445; 1991, c. 720, s. 4; 1995, c. 193, 


s. 12; 2001-223, s. 24.1; 2001-487, s. 103(a).) 


Editor’s Note. — Session Laws 2001-223, s. 
27 is a severability clause. 

Effect of Amendments. — Session Laws 
2001-223, s. 24.1, effective June 15, 2001, and, 
as amended by Session Laws 2001-487, s. 


103(a), applicable to estates that are pending, 
in the first sentence, substituted “amount in 
excess of fifty dollars ($50.00)” for “the 
amounts.” 


CASE NOTES 


Lien Rights Not Lost by Operation of 
§ 58-48-95. — The Quick Access Statute, § 58- 
48-95, which requires that deposits made by an 
insolvent casualty insurer be paid to the North 
Carolina Insurance Guaranty Association for 
use in paying claims against the insolvent 
insurer, is to be applied retroactively to depos- 
its made before the date of its enactment and to 
the holders of policies issued prior to that date. 
However, claimants against the deposit of a 
foreign insurer under this section will retain 
their lien rights after payment of the deposit to 
the Guaranty Association, and may proceed 
against the Guaranty Association to the extent 
of the deposit for any claims they have under 
this section which are not paid by the Guaranty 
Association pursuant to Article 48 of this Chap- 
ter, § 58-48-1 et seq. State ex rel. Ingram v. 
Reserve Ins. Co., 48 N.C. App. 643, 269 S.E.2d 
757 (1980), modified and aff’d, 303 N.C. 623, 
281 S.E.2d 16 (1981). 

All deposit funds under § 58-48-95 must 
be paid to claimants pro rata as provided 
by this section, and if all claimants are satis- 


fied either directly by the Guaranty Association 
or by the Commissioner of Insurance (if the 
claim is under $100.00) and deposit funds re- 
main, then and only then are such funds to be 
permanently credited to the Guaranty Associa- 
tion for its expenses. State ex rel. Ingram v. 
Reserve Ins. Co., 303 N.C. 623, 281 S.E.2d 16 
(1981). 

The federal receiver of a foreign insur- 
ance company would be entitled to appear 
and contest any doubtful claim in an action 
brought under this section to subject the insur- 
ance company’s deposit to the payment of un- 
satisfied claims of State claimants. Continental 
Bank & Trust Co. v. Gold, 140 F. Supp. 252 
(E.D.N.C. 1956). 

Stated in North Carolina Reinsurance Facil- 
ity v. North Carolina Ins. Guar. Ass’n, 67 N.C. 
App. 359, 313 S.E.2d 253 (1984). 

Cited in State ex rel. Boney v. Central Mut. 
Ins. Co., 213 N.C. 470, 196 S.E. 837, 117 A.L.R. 
231 (1938); Barclays American/Leasing, Inc. v. 
North Carolina Ins. Guar. Ass’n, 99 N.C. App. 
290, 392 S.E.2d 772 (1990). 


§ 58-5-71. Liens of policyholders; subordination. 


Liens against the deposit of a foreign insurer under G.S. 58-5-70 shall be 
subordinated to the reasonable and necessary expenses of the Commissioner in 
liquidating the deposit and paying the special deposit claims. (1993 (Reg. Sess., 
1994), c. 678, s. 7.) 


§ 58-5-75. Substitution for securities paid. 


Where the principal of any of the securities so deposited is paid to the 
Commissioner, he shall notify the company or its agent in this State, and pay 
the money so received to the company upon receiving other securities of the 
character named in this Article to an equal amount, or, upon the failure of the 
company for 30 days after receiving notice to deliver such securities to an equal 
amount to the Commissioner, he may invest the money in any such securities 


and hold the same as he held those which were paid. (1909, c. 923, s. 5; C.S., 
s. 6446; 1991, c. 720, s. 4.) 
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§ 58-5-80. Return of deposits. 


If such company ceases to do business in this State and its liabilities, 
whether fixed or contingent upon its contracts, to persons residing in this State 
or having policies upon property situated in this State have been satisfied or 
have been terminated, or have been fully reinsured, with the approval of the 
Commissioner, in a solvent company licensed to do an insurance business in 
North Carolina approved by the Commissioner, upon satisfactory evidence of 
this fact to the Commissioner, the State Treasurer or the trustee selected 
pursuant to G.S. 58-5-1 shall deliver to such company, upon the order of the 
Commissioner, the securities in his possession belonging to it, or such of them 
as remain after paying the liabilities aforesaid. (1909, c. 923, s. 6; C.S., s. 6447; 
Pod Or(S1,'s.: 1; 1985, ¢..666, s. 57;,19915:c. 720, :s. 4.) 


_ Legal Periodicals. — For a brief comment 
on the 1951 amendment, see 29 N.C.L. Rev. 398 
(1951). 


§ 58-5-85: Repealed by Session Laws 1991, c. 681, s. 21. 


§ 58-5-90. Deposits held in trust by Commissioner or Trea- 
surer. 


(a) Deposits by Domestic Company. — The Commissioner or the Treasurer, 
in his official capacity, shall take and hold in trust deposits made by any 
domestic insurance company for the purpose of complying with the laws of any 
other state to enable the company to do business in that state. The company 
making the deposits is entitled to the income thereof, and may, from time to 
time, with the consent of the Commissioner or Treasurer, and when not 
forbidden by the law under which the deposit was made, change in whole or in 
part the securities which compose the deposit for other solvent securities of 
equal par value. Upon request of any domestic insurance company such officer 
may return to the company the whole or any portion of the securities of the 
company held by him on deposit, when he is satisfied that they are subject to 
no liability and are not required to be longer held by any provision of law or 
purpose of the original deposit. 

(b) Deposits by Foreign or Alien Company. — The Commissioner or Trea- 
surer may return to the trustees or other representatives authorized for that 
purpose any deposit made by a foreign or alien insurance company, when it 
appears that the company has ceased to do business in the State and is under 
no obligation to policyholders or other persons in the State for whose benefit 
the deposit was made. 

(c) Action to Enforce or Terminate the Trust. — An insurance company 
which has made a deposit in this State pursuant to Articles 1 through 64 of this 
Chapter, or its trustees or resident managers in the United States, or the 
Commissioner, or any creditor of the company, may at any time bring an action 
in the Superior Court of Wake County against the State and other parties 
properly joined therein, to enforce, administer, or terminate the trust created 
by the deposit. The process in this action shall be served on the officer of the 
State having the deposit, who shall appear and answer in behalf of the State 
and perform such orders and judgments as the court may make in such action. 
(1899, c. 54, s. 17; 1901, c. 391, s. 2; 1903, c. 438, s: 1; c. 536, s. 4; Rev., s. 4709; 
C.S., s. 6313; 1945, c. 384; 1991, c. 720, s. 4.) 
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CASE NOTES 


Plaintiff’s complaint should not have 
been dismissed for failure to state a claim, 
since the court did not see an absence of law or 
fact to support plaintiff’s claim or disclosure of 
a fact that necessarily defeated plaintiff’s 
claim, and plaintiff’s complaint concerning the 
loss of the bearer bonds deposited with the 


Commissioner of Insurance presented a basis 
for declaratory relief. Selective Ins. Co. v. 
NCNB Nat?! Bank, 91 N.C. App. 597, 372 
S.E.2d 876 (1988), rev’d on other grounds, 324 
N.C. 560, 380 S.E.2d 521 (1989). 

Cited in State ex rel. Ingram v. Reserve Ins. 
Co., 303 N.C. 623, 28V'S_-E.2d 16 (1981). 


§ 58-5-95. Deposits subject to approval and control of 
Commissioner. 


The deposits of securities required to be made by any insurance company of 
this State shall be approved by the Commissioner of the State, and he may 
examine them at all times, and may order all or any part thereof changed for 
better security, and no change or transfer of the same may be made without his 
assent. (1903, c. 536, s. 5; Rev., s. 4710; C.S., s. 6314; 1945, c. 384; 1991, c. 720, 
s. 4.) 


§ 58-5-100. Deposits by alien companies required and reg- 
ulated. 


An alien company, other than life, shall not be admitted to do business in this 
State until, in addition to complying with the conditions by law prescribed for 
the licensing and admission of such companies to do business in this State, it 
has made a deposit with the Treasurer or Commissioner, or with the financial 
officer of some other state of the United States, of a sum not less than the 
capital required of like companies under Articles 1 through 64 of this Chapter. 
This deposit must be in exclusive trust for the benefit and security of all the 
company’s policyholders and creditors in the United States, and may be made 
in the securities, but subject to the limitations, specified in Articles 1 through 
64 of this Chapter with regard to the investment of the capital of domestic 
companies formed and organized under the provisions of Articles 1 through 64 
of this Chapter. The deposit shall be deemed for all purposes of the insurance 
law the capital of the company making it. (1899, c. 54, s. 64; 1903, c. 438, s. 6; 
Rev., s. 4711; C.S., s. 6815; 1945, c. 384; 1991, c. 720, s. 52.) 


§ 58-5-105. Deposits by life companies not chartered in 
United States. 


Every alien life insurance company organized under the laws of any other 
country than the United States must have and keep on deposit with some state 
insurance department or in the hands of trustees, in exclusive trust for the 
security of its contracts with policyholders in the United States, funds of an 
amount equal to the net value of all its policies in the United States and not 
less than three hundred thousand dollars ($300,000). (1899, c. 54, s. 56; Rev., 
s. 4712; C.S., s. 63816; 1945, c. 384.) 


§ 58-5-110. Registration of bonds deposited in name of 
Treasurer or Commissioner. 


_ The Commissioner is hereby empowered, upon the written consent of any 
insurance company depositing with the Commissioner or the State Treasurer 
under any law of this State, any state, county, city, or town bonds or notes 
which are payable to bearer, to cause such bonds or notes to be registered as to 
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the principal thereof in lawful books of registry kept by or in behalf of the 
issuing state, county, city or town, such registration to be in the name of the 
Treasurer of North Carolina or the Commissioner in trust for the company 
depositing the notes or bonds and the State of North Carolina, as their 
respective interest may appear, and is further empowered to require of any and 
all such companies the filing of written consent to such registration as a 
condition precedent to the right of making any such deposit or right to continue 
any such deposit heretofore made. (1925, c. 145, s. 2; 1945, c. 384; 1985, c. 666, 
gaol 9919'c. 720s. 4) 


CASE NOTES 


Title and rights to securities deposited 
in accord with this section are vested in the 
Commissioner of Insurance, the Treasurer and 
the State. North Carolina Life & Accident & 
Health Ins. Guar. Ass’n v. Underwriters Nat’! 
Assurance Co., 48 N.C. App. 508, 269 S.E.2d 


688, cert. denied and appeal dismissed, 301 
N.C. 527, 273 S.E.2d 453 (1980), rev’d on other 
grounds, 495° U5; 691; 102\S «Ct: 1357, 71:1. 
Ed. 558 (1982). 

Stated in Continental Bank & Trust Co. v. 
Gold, 140 F. Supp. 252 (E.D.N.C. 1956). 


§ 58-5-115. Notation of registration; release. 


Bonds or notes so registered shall bear notation of such registration on the 
reverse thereof, signed by the registering officer or agent, and may be released 
from such registration and may be transferred on such books of registry by the 
signature of the State Treasurer or Commissioner. (1925, c. 145, s. 3; 1945, c. 
384; 1985, c. 666, s. 59.) 


§ 58-5-120. Expenses of registration. 


The necessary expenses of procuring such registration and any transfer 
thereof shall be paid by the company making the deposits. (1925, c. 145, s. 4; 
1945, c. 384.) 


§ 58-5-125: Repealed by Session Laws 1991, c. 681, s. 21. 


ARTICLE 6. 


License Fees and Taxes. 


§ 58-6-1. Commissioner to report taxes and fees and pay 
| monthly. 


On or before the 10th day of each month the Commissioner shall furnish to 
the Auditor a statement in detail of the taxes and fees received during the 
previous month, and shall pay the amounts received to the Treasurer. Except 
as otherwise provided, the amounts shall be credited to the General Fund. The 
Auditor may examine the accounts of the Commissioner and check them up 
with said statement. (1899, c. 54, s. 82; 1901, c. 391, s. 7; 1905, c. 430, s. 4; Rev., 
s. 4714: C.S.,.s. 6317;.1991, c. 720, s. 4; 1991 (Reg. Sess., 1992), c. 1014, s. 4; 
1998-215, s. 83(b).) 


CASE NOTES 


Payment of Penalty Imposed by Former 
§ 58-44.6 to State Treasurer. — By clear 


implication of this section and § 58-6-5, the 
amount of any monetary civil penalty imposed 
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and collected as authorized by former § 58-44.6 208, 161 S.E.2d 35, rev'd on other grounds, 274 
should have been paid over to the State Trea- N.C. 486, 164 S.E.2d 161 (1968). 
surer. State ex rel. Lanier v. Vines, 1 N.C. App. 


§ 58-6-5. Schedule of fees and charges. 


The Commissioner shall collect and pay into the State treasury fees and 
charges as follows: 

(1) For filing and examining an insurance company application for admis- 
sion, a nonrefundable fee of two hundred fifty dollars ($250.00), to be 
submitted with such filing; for filing and auditing annual statement, 
one hundred dollars ($100.00); for filing any other papers required by 
law, twenty-five dollars ($25.00); for each certificate of examination, 
condition, or qualification of company or association, fifteen dollars 
($15.00); for each seal when required, ten dollars ($10.00); for a list of 
licensed insurance companies, ten dollars ($10.00). 

(2) Repealed by Session Laws 1977, c. 376, s. 2. 

(3) The Commissioner shall receive for copy of any record or paper in his 
office fifty cents (50¢) per copy sheet and ten dollars ($10.00) for 
certifying same, or any fact or data from the records of his office and 
for the examination and approval of charters of companies, twenty- 
five dollars ($25.00). 

(4) He shall collect all other fees and charges due and payable into the 
State treasury by any company, association, order, or individual under 
his Department. 

(5) Repealed by Session Laws 1999-435, s. 1, effective August 10, 1999. 
(1899, c. 54, ss. 50, 68, 80, 81, 82, 87, 90; 92; 1901, c. 391, s. 7; c. 706, 
s. 2; 1903, c. 438, ss. 7, 8; c. 536, s. 4; ec. 680, 774; 1905, c. 588, 's. 68; 
Rev.,.s. 4715; 1913; c. 140, s. 1; 1919,c. 186;'s"6; CSé Sx631 8319020" 
C2 21851935; cag04: 1939, ch 158, s:°200 1945. 3867 194i ae one 
1957, cc. 133, 1047; 1959, c. 911; 1963, c. 692; 1977, ¢. 376, s..2; ¢.-802, 
s. 00; 1983, c. 790, s. 6; 1989 (Reg. Sess., 1990), c. 1069, s. 2; 1991, c. 
(20538471995, 6-360; s) 20); ch 507 ssh 11 Alc) 19992435 ts. ae) 


CASE NOTES 


Payment of Penalty Imposed by Former — should have been paid over to the State Trea- 
8 98-44.6 to State Treasurer. — By clear  surer. State ex rel. Lanier v. Vines, 1 N.C. App. 
implication of this section and § 58-6-1, the 208, 161 S.E.2d 35, rev’d on other grounds, 274 


amount of any monetary civil penalty imposed N.C. 486, 164 S.E.2d 161 (1968). 
and collected as authorized by former § 58-44.6 


§ 58-6-7. Annual license fees for insurance companies. 


(a) In order to do business in this State, an insurance company shall apply 
for and obtain a license from the Commissioner by March 1 of each year. The 
license shall become effective the following July 1 and shall remain in effect for 
one year. Except as provided in subsection (b) of this section, the insurance 
company shall pay an annual fee for the license as follows: 

For each domestic farmer’s mutual assessment fire insurance com- 


PANY. (iia Gs ee ae ee rae an $ 25.00 
Bor. each fraternalrorder ss seemmenete ee 100.00 
For each of all other insurance companies, except mutual burial associa- 

LOnsibaxed Under Crs 10 pene lel gerne eee wee ee eee 1,000.00 
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(b) When the paid-in capital stock or surplus, or both, of an insurance 
company, other than a farmer’s mutual assessment company or a fraternal 
order, does not exceed one hundred thousand dollars ($100,000), the fee levied 
in this section shall be one-half the amount specified. 

(c) Upon payment of the fee specified above and the fees and taxes elsewhere 
specified each insurance company, exchange, bureau, or agency, shall be 
entitled to do the types of business specified in Chapter 58, of the General 
Statutes of North Carolina as amended, to the extent authorized therein, 
except that: Insurance companies authorized to do either the types of business 
specified for (i) life insurance companies, or (ii) for fire and marine companies, 
or (iii) for casualty and fidelity and surety companies, in G.S. 58-7-75, which 
shall also do the types of business authorized in one or both of the other of the 
above classifications shall in addition to the fees above specified pay one 
hundred dollars ($100.00) for each such additional classification of business 
done. All fees and charges collected by the Commissioner under this Chapter 
are nonrefundable. 

(d) Any rating bureau established by action of the General Assembly of 
North Carolina shall be exempt from the fees in this section. (1945, c. 752, s. 
2; 1947, c. 501, s. 8; 1955, c. 179, s. 5; 1989 (Reg. Sess., 1990), c. 1069, s. 4; 1993, 
0495,s.4; 1993\(Reg: Sess:, 1994), c. 745, s.12;,1995, c.. 193, s. 65; c. 360,.s. 
1c); c. 507, s. 11A(c); 1999-435, s. 2.) 


Editor’s Note. — This section is former the former section has been added to this sec- 
§ 105-228.4, as recodified by Session Laws _ tion as recodified. 
1995, c. 360, s. 1(c). The historical citation from 


§ 58-6-10: Repealed by Session Laws 1999-132, s. 1.1, effective June 4, 
1999. 


§ 58-6-15. Licenses run from July 1. 


The license required of insurance companies shall continue for the next 
ensuing 12 months after July 1 of each year, unless revoked as provided in 
Articles 1 through 64 of this Chapter. Application for renewal of the company 
license must be submitted on or before the first day of March on a form to be 
supplied by the Commissioner. Upon satisfying himself that the company has 
met all requirements of law and appears to be financially solvent he shall 
forward the renewal license to the company. Any company which does not 
qualify for a renewal license before July 1 shall cease to do business in the 
State of North Carolina as of July 1, unless its license is sooner revoked by the 
Commissioner. 

Nothing contained in this section shall be interpreted as applying to licenses 
issued to individual representatives of insurance companies. (1899, c. 54, s. 78; 
euiees NS Orcs s032 lo 61 95D nenk 19,s eds 19851 ey 629, ts. 16%1989,( neg. 
Sess., 1990), c. 1069, s. 3; 1995, c. 507, s. 11A(c).) 


Editor’s Note. — Session Laws 1991, c. 720, er of Insurance.” However, the phrase “Com- 
s. 4 directed that this section be amended by missioner of Insurance” does not occur in this 
substituting “Commissioner” for “Commission- section. 


CASE NOTES 


Cited in National Home Life Assurance Co. 
v. Ingram, 21 N.C. App. 591, 205 S.E.2d 313 
(1974). 
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§ 58-6-20. Policyholders to furnish information. 


Every corporation, firm, or individual doing business in the State shall, upon 
request of the Commissioner, furnish the Commissioner any information the 
Commissioner considers necessary to enable the Commissioner to enforce the 
payment of a tax levied in this Chapter. (1899, c. 54, s. 79; 1901, c. 391, s. 7; 
1903, ce 433 "co GuRewyes4 720: :C.55.8..6323; 1987, ce 864, so 3199 bee wa, 
s. 4; 1995 (Reg. Sess., 1996), c. 747, s. 11.) 


Editor’s Note. — Session Laws 1995 (Reg. does not obligate the General Assembly to ap- 
Sess., 1996), c. 747, s. 16, provides: “This act propriate funds.” 


§ 58-6-25. (Effective until taxable years beginning on or 
after January 1, 2003) Insurance regulatory 
charge. 


(a) Charge Levied. — There is levied on each insurance company an annual 
charge for the purposes stated in subsection (d) of this section. The charge 
levied in this section is in addition to all other fees and taxes. The percentage 
rate of the charge is established pursuant to subsection (b) of this section. For 
each insurance company that is not an Article 65 corporation nor a health 
maintenance organization, the rate is applied to the company’s premium tax 
liability for the taxable year. For Article 65 corporations and health mainte- 
nance organizations, the rate is applied to a presumed premium tax liability 
for the taxable year calculated as if the corporation or organization were an 
insurer providing health insurance. In determining an insurance company’s 
premium tax liability for a taxable year, the following shall be disregarded: 

(1) Additional taxes imposed by G.S. 105-228.8. 
. (2) The additional local fire and lightning tax imposed by G.S. 105- 
228.5(d)(4). 
(3) Any tax credits for guaranty or solvency fund assessments under G.S. 
105-228.5A or G.S. 97-1338(a). 
(4) Any tax credits allowed under Chapter 105 of the General Statutes 
other than tax payments made by or on behalf of the taxpayer. 

(b) Rates. — The rate of the charge for each taxable year shall be the 
percentage rate established by the General Assembly. When the Department 
prepares its budget request for each upcoming fiscal year, the Department 
shall. propose a percentage rate of the charge levied in this section. The 
Governor shall submit that proposed rate to the General Assembly each fiscal 
year. The General Assembly shall set by law the percentage rate of the charge 
levied in this section. The percentage rate may not exceed the rate necessary 
to generate funds sufficient to defray the estimated cost of the operations of the 
Department for each upcoming fiscal year, including a reasonable margin for a 
reserve fund. The amount of the reserve may not exceed one-third of the 
estimated cost of operating the Department for each upcoming fiscal year. In 
calculating the amount of the reserve, the General Assembly shall consider all 
relevant factors that may affect the cost of operating the Department or a 
possible unanticipated increase or decrease in North Carolina premiums or 
other charge revenue. | 

(c) Returns; When Payable. — The charge levied on each health mainte- 
nance organization is payable March 15 following the end of each calendar 
year. The charge levied on each insurance company other than a health 
maintenance organization is payable at the time the insurance company 
remits its premium tax. If the insurance company is required to remit 
installment payments of premiums tax under G.S. 105-228.5 for a taxable year, 
it shall also remit installment payments of the charge levied in this section for 
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that taxable year at the same time and on the same basis as the premium tax 
installment payments. Each installment payment shall be equal to at least 
thirty-three and one-third percent (33.3%) of the insurance company’s regula- 
tory charge liability incurred in the immediately preceding taxable year. 

Every insurance company shall, on or before the date the charge levied in 
this section is due, file a return on a form prescribed by the Secretary of 
Revenue. The return shall state the company’s total North Carolina premiums 
or presumed premiums for the taxable year and shall be accompanied by any 
supporting documentation that the Secretary of Revenue may by rule require. 

(d) Use of Proceeds. — The Insurance Regulatory Fund is created in the 
State treasury, under the control of the Office of State Budget and Manage- 
ment. The proceeds of the charge levied in this section and all fees collected 
under Articles 69 through 71 of this Chapter and under Articles 9 and 9C of 
Chapter 143 of the General Statutes shall be credited to the Fund. The Fund 
shall be placed in an interest-bearing account and any interest or other income 
derived from the Fund shall be credited to the Fund. Moneys in the Fund may 
be spent only pursuant to appropriation by the General Assembly and in 
accordance with the line item budget enacted by the General Assembly. The 
Fund is subject to the provisions of the Executive Budget Act, except that no 
unexpended surplus of the Fund shall revert to the General Fund. All money 
credited to the Fund shall be used to reimburse the General Fund for the 
following: 

(1) Money appropriated to the Department of Insurance to pay its 
expenses incurred in regulating the insurance industry and other 
industries in this State. 

(2) Money appropriated to State agencies to pay the expenses incurred in 
regulating the insurance industry, in certifying statewide data pro- 
cessors under Article 11A of Chapter 131E of the General Statutes, 
and in purchasing reports of patient data from statewide data 
processors certified under that Article. 

(3) Money appropriated to the Department of Revenue to pay the ex- 
penses incurred in collecting and administering the taxes on insur- 
ance companies levied in Article 8B of Chapter 105 of the General 
Statutes. 

(4) Money appropriated for the office of Managed Care Patient Assistance 
Program established under G.S. 143-730 to pay the actual costs of 
administering the program. 

(5) Money appropriated to the Department of Insurance for the imple- 
mentation and administration of independent external review proce- 
dures required by Part 4 of Article 50 of this Chapter. 

(e) Definitions. — The following definitions apply in this section: 

(1) Article 65 corporation. — Defined in G.S. 105-228.3. 

(2) Insurance company. — A company that pays the gross premiums tax 
levied in G.S. 105-228.5 and G.S. 105-228.8 or a health maintenance 
organization. 

(3) Insurer. — Defined in G.S. 105-228.3. (1991, c. 689, s. 289; 1991 (Reg. 
Sess., 1992), c. 812, s. 6(e); 1995, c. 360, ss. 10), 3(a); c. 517, s. 89(H), (g); 
1995 (Reg. Sess., 1996), c. 646, s. 19; c. 747, s. 3; 1997-448, s. 26.1; 
1997-475, s. 2.2; 1998-212, s. 29A.7(b); 1999-418, s. 4; 2000-140, s. 
93.1(a); 2001-424, ss. 12.2(b), 14E.1(a).) 


Section Set Out Twice. — The section amended for taxable years beginning on or 
above is effective until taxable years beginning after January 1, 2003, see the following section 
on or after January 1, 2003. For the section as also numbered § 58-6-25. 
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Editor’s Note. — Session Laws 1995 (Reg. 
Sess., 1996), c. 747, s. 16, provides: “This act 
does not obligate the General Assembly to ap- 
propriate funds.” 

Session Laws 1998-212, s. 29A.7(a) provides: 
“The percentage rate to be used in calculating 
the insurance regulatory charge under G.S. 
58-6-25 is six percent (6%) for the 1998 calen- 
dar year.” 

Session Laws 1995, c. 178, s. 1(a); 1995 (Reg. 
Sess., 1996), c. 670, s. 1(a); and 1997-475, c. 
475, c. 2.1, contained similar provisions for 
calendar years 1995, 1996 and 1997, providing 
for percentage rates of 7.25% for 1995 and 1996 
and of 8.75% for 1997. 

Session Laws 1998-212, s. 30.2 provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 1998-99 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
1998-99 fiscal year.” 

Session Laws 1998-212, s. 1.1 provides: “This 
act shall be known as the ‘Current Operations 
Appropriations and Capital Improvement Ap- 
propriations Act of 1998’.” 

Session Laws 1998-212, ss. 29A.3 and 30.5 
contain savings clauses. 

Session Laws 1999-413, s. 3, provides that, 
for the 1999 calendar year, the percentage rate 
to be used in calculating the insurance regula- 
tory charge is 7%. 

Session Laws 2000-109, s. 3, effective July 
13, 2000, directs that the percentage rate to be 
used in calculating the insurance regulatory 
charge under this section is seven percent (7%) 
for the 2000 calendar year. 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
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ations and Capital Improvements Appropria- 
tions Act of 2001’.” 

Session Laws 
severability clause. 

Session Laws 2001-427, s. 1(a), effective Sep- 
tember 28, 2001, provides: “The percentage 
rate to be used in calculating the insurance 
regulatory charge under G.S. 58-6-25 is six and 
one-half percent (6.5%) for the 2001 calendar 
year.” 

Effect of Amendments. — Session Laws 
1999-413, s. 4, effective January 1, 2000, and 
applicable to the insurance regulatory charge 
levied for the 2000 calendar year, rewrote sub- 
section (a); substituted “each taxable year” for 
“the 1991 taxable year shall be six and five- 
tenths percent (6.5%). For subsequent taxable 
years, the rate” in the first sentence of subsec- 
tion (b); in subsection (c), inserted the present 
first sentence, inserted “other than a health 
maintenance organization” in the present sec- 
ond sentence, and inserted “or presumed pre- 
miums” in the second sentence of the second 
paragraph; and added subsection (e). 

Session Laws 2000-140, s. 93.1, effective July 
1, 2000, in subsection (d), substituted “Office of 
State Budget, Planning and Management” for 
“Office of State Budget and Management.” 

Session Laws 2001-424, ss. 12.2(b) and 
14E.1, effective July 1, 2001, in subsection (d), 
substituted “Office of State Budget and Man- 
agement” for “Office of State Budget, Planning, 
and Management” and added subdivisions (4) 
and (5). Section 14E.1(b) provided that s. 14.1 
would only become effective if SB199 became 
law. SB199 is Session Laws 2001-446. 

Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 481. 


2001-424, s. 365 is a 


CASE NOTES 


Regulatory Charge. — The regulatory 
charge imposed by this section is not a tax. 
State Farm Mut. Auto. Ins. Co. v. Long, 129 


N.C. App. 164, 497 S.E.2d 451 (1998), aff’d, 350 
N.C. 84, 511 S.E.2d 303 (1999). 


§ 58-6-25. (Effective for taxable years beginning on or 
after January 1, 2003) Insurance regulatory 


charge. 


(a) Charge Levied. — There is levied on each insurance company an annual 
charge for the purposes stated in subsection (d) of this section. The charge 
levied in this section is in addition to all other fees and taxes. The percentage 
rate of the charge is established pursuant to subsection (b) of this section. For 
each insurance company that is not an Article 65 corporation nor a health 
maintenance organization, the rate is applied to the company’s premium tax 
liability for the taxable year. For Article 65 corporations and health mainte- 
nance organizations, the rate is applied to a premium tax liability for the 
taxable year calculated as if the corporation or organization were paying tax at 
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the rate in G.S. 105-228.5(d)(2). In determining an insurance company’s 
premium tax liability for a taxable year, the following shall be disregarded: 
(1) Additional taxes imposed by G.S. 105-228.8. 
(2) The additional local fire and lightning tax imposed by G.S. 105- 
228.5(d)(4). 
(3) Any tax credits for guaranty or solvency fund assessments under G.S. 
105-228.5A or G.S. 97-133(a). 
(4) Any tax credits allowed under Chapter 105 of the General Statutes 
other than tax payments made by or on behalf of the taxpayer. 

(b) Rates. — The rate of the charge for each taxable year shall be the 
percentage rate established by the General Assembly. When the Department 
prepares its budget request for each upcoming fiscal year, the Department 
shall propose a percentage rate of the charge levied in this section. The 
Governor shall submit that proposed rate to the General Assembly each fiscal 
year. The General Assembly shall set by law the percentage rate of the charge 
levied in this section. The percentage rate may not exceed the rate necessary 
to generate funds sufficient to defray the estimated cost of the operations of the 
Department for each upcoming fiscal year, including a reasonable margin for a 
reserve fund. The amount of the reserve may not exceed one-third of the 
estimated cost of operating the Department for each upcoming fiscal year. In 
calculating the amount of the reserve, the General Assembly shall consider all 
relevant factors that may affect the cost of operating the Department or a 
possible unanticipated increase or decrease in North Carolina premiums or 
other charge revenue. | 

(c) Returns; When Payable. — The charge levied on each health mainte- 
nance organization is payable March 15 following the end of each calendar 
year. The charge levied on each insurance company other than a health 
maintenance organization is payable at the time the insurance company 
remits its premium tax. If the insurance company is required to remit 
installment payments of premiums tax under G.S. 105-228.5 for a taxable year, 
it shall also remit installment payments of the charge levied in this section for 
that taxable year at the same time and on the same basis as the premium tax 
installment payments. Each installment payment shall be equal to at least 
thirty-three and one-third percent (33.3%) of the insurance company’s regula- 
tory charge liability incurred in the immediately preceding taxable year. 

Every insurance company shall, on or before the date the charge levied in 
this section is due, file a return on a form prescribed by the Secretary of 
Revenue. The return shall state the company’s total North Carolina premiums 
or presumed premiums for the taxable year and shall be accompanied by any 
supporting documentation that the Secretary of Revenue may by rule require. 

(d) Use of Proceeds. — The Insurance Regulatory Fund is created in the 
State treasury, under the control of the Office of State Budget and Manage- 
ment. The proceeds of the charge levied in this section and all fees collected 
under Articles 69 through 71 of this Chapter and under Articles 9 and 9C of 
Chapter 143 of the General Statutes shall be credited to the Fund. The Fund 
shall be placed in an interest-bearing account and any interest or other income 
derived from the Fund shall be credited to the Fund. Moneys in the Fund may 
be spent only pursuant to appropriation by the General Assembly and in 
accordance with the line item budget enacted by the General Assembly. The 
Fund is subject to the provisions of the Executive Budget Act, except that no 
unexpended surplus of the Fund shall revert to the General Fund. All money 
credited to the Fund shall be used to reimburse the General Fund for the 
following: 

‘(1) Money appropriated to the Department of Insurance to pay its 
expenses incurred in regulating the insurance industry and other 
industries in this State. 
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(2) Money appropriated to State agencies to pay the expenses incurred in 


regulating the insurance industry, in certifying statewide data pro- 
cessors under Article 11A of Chapter 131E of the General Statutes, 
and in purchasing reports of patient data from statewide data 
processors certified under that Article. 


(3) Money appropriated to the Department of Revenue to pay the ex- 


penses incurred in collecting and administering the taxes on insur- 
ance companies levied in Article 8B of Chapter 105 of the General 
Statutes. 


(4) Money appropriated for the office of Managed Care Patient Assistance 


Program established under G.S. 148-730 to pay the actual costs of 
administering the program. 


(5) Money appropriated to the Department of Insurance for the imple- 


mentation and administration of independent external review proce- 
dures required by Part 4 of Article 50 of this Chapter. 


(e) Definitions. — The following definitions apply in this section: 
(1) Article 65 corporation. — Defined in G.S. 105-228.3. 
(2) Insurance company. — A company that pays the gross premiums tax 
levied in G.S. 105-228.5 and G.S. 105-228.8. 
(3) Insurer. — Defined in G.S. 105-228.3. (1991, c. 689, s. 289; 1991 (Reg. 


Sess., 1992), c. 812, s. 6(e); 1995, c. 360, ss. 10), 3(a); c. 517, s. 39(f), (g); 
1995 (Reg. Sess., 1996), c. 646, s. 19; c. 747, s. 3; 1997-443, s. 26.1; 
1997-475, s. 2.2; 1998-212, s. 29A.7(b); 1999-4138, s. 4; 2000-140, s. 
93.1(a); 2001-424, ss. 12.2(b), 14E.1(a), 34.22(b), 34.22(c); 2001-489, s. 


2(d).) 


Section Set Out Twice. — The section 
above is effective for taxable years beginning on 
or after January 1, 2003. For this section as 
effective until January 1, 2003, see the preced- 
ing version also numbered § 58-6-25. 

Editor’s Note. — Session Laws 2001-424, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2001’.” 

Session Laws 2001-424, s. 365 is a 
severability clause. 

Session Laws 2001-427, s. 1(a), effective Sep- 
tember 28, 2001, provides: “The percentage 
rate to be used in calculating the insurance 
regulatory charge under G.S. 58-6-25 is six and 


one-half percent (6.5%) for the 2001 calendar 
year.” 

Effect of Amendments. — Session Laws 
2001-424, ss. 34.22(b) and (c), as amended by 
2001-489, s. 2(d), effective for taxable years 
beginning on or after January 1, 2003, in the 
next to last sentence of subsection (a), deleted 
“presumed” preceding “premium tax liability” 
and substituted “paying tax at the rate in G.S. 
105-228.5(d)(2)”, for “an insurer providing 
health insurance”; and in subsection (e), de- 
leted “or a health maintenance organization” at 
the end of subdivision (2). 

Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 481. 


CASE NOTES 


Regulatory Charge. — The regulatory 
charge imposed by this section is not a tax. 
State Farm Mut. Auto. Ins. Co. v. Long, 129 


N.C. App. 164, 497 S.E.2d 451 (1998), aff’d, 350 
N.C. 84, 511 S.E.2d 303 (1999). 
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ARTICLE 7. 


General Domestic Companies. 


§ 58-7-1. Application of Articles 1 through 64 of this Chap- 
ter and general laws. 


The general provisions of law relative to the powers, duties, and liabilities of 
corporations apply to all incorporated domestic insurance companies where 
pertinent and not in conflict with other provisions of law relative to such 
companies or with their charters. All insurance companies of this State shall be 
governed by Articles 1 through 64 of this Chapter, notwithstanding anything in 
their special charters to the contrary, provided notice of the acceptance of 
Articles 1 through 64 of this Chapter is filed with the Commissioner. (1899, c. 
wees 19; Rev., $4721;'C.8), 826324; 1991; c, 720, s.'4)) 


§ 58-7-5. Extension of existing charters. 


Domestic insurance companies incorporated by special acts, whose charters 
are subject to limitation of time, shall, after the limitation expires, and upon 
filing statement and paying the taxes and fees required for an amendment of 
the charter, continue to be bodies corporate, subject to all general laws 
applicable to such companies. (1899, c. 54, s. 20; Rev., s. 4722; C.S., s. 6325.) 


§ 58-7-10. Certificate required before issuing policies. 


No domestic insurance company may issue policies until upon examination 
of the Commissioner, his deputy or examiner, it is found to have complied with 
the laws of the State, and until it has obtained from the Commissioner a 
certificate setting forth that fact and authorizing it to issue policies. The 
issuing of policies in violation of this section renders the company liable to the 
forfeiture prescribed by law, but such policies are binding upon the company. 
(1899, c. 54, ss. 21, 99; 1908, c. 438, s. 10; Rev., s. 4723; C.S., s.. 6326; 1991, c. 
720, s. 4.) 


§ 58-7-15. Kinds of insurance authorized. 


The kinds of insurance that may be authorized in this State, subject to the 
other provisions of Articles 1 through 64 of this Chapter, are set forth in this 
section. Except to the extent an insurer participates in a risk sharing plan 
under Article 42 of this Chapter, nothing in this section requires any insurer to 
insure every kind of risk that it is authorized to insure. Except to the extent an 
insurer participates in a risk sharing plan under Article 42 of this Chapter, no 
insurer may transact any other business than that specified in its charter and 
articles of association or incorporation. The power to do any kind of insurance 
against loss of or damage to property includes the power to insure all lawful 
interests in the property and to insure against loss of use and occupancy and 
rents and profits resulting therefrom; but no kind of insurance includes life 
insurance or insurance against legal liability for personal injury or death 
unless specified in this section. In addition to any power to engage in any other 
kind of business than an insurance business that is specifically conferred by 
the provisions of Articles 1 through 64 of this Chapter, any insurer authorized 
to do business in this State may engage in such other kinds of business to the 
extent necessarily or properly incidental to the kinds of insurance business 
that it is authorized to do in this State. Each of the following indicates the 
scope of the kind of insurance business specified: 
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(1) “Life insurance”, meaning every insurance upon the lives of human 
beings and every insurance appertaining thereto. The business of life 
insurance includes the granting of endowment benefits; additional 
benefits in the event of death by accident or accidental means; 
additional benefits operating to safeguard the contract from lapse, or 
to provide a special surrender value, in the event of total and 
permanent disability of the insured, including industrial sick benefit; 
and optional modes of settlement of proceeds. 

(2) “Annuities”, meaning all agreements to make periodical payments, 
whether in fixed or variable dollar amounts, or both, at specified 
intervals. 

(3) “Accident and health insurance”, meaning: 

a. Insurance against death or personal injury by accident or by any 
specified kinds of accident and insurance against sickness, ail- 
ment or bodily injury except as specified in paragraph b following; 
and 

b. “Noncancelable disability insurance,” meaning insurance against 
disability resulting from sickness, ailment or bodily injury (but 
not including insurance solely against accidental injury), under 
any contract that does not give the insurer the option to cancel or 
otherwise terminate the contract at or after one year from its 
effective date or renewal date. 

(4) “Fire insurance”, meaning insurance against loss of or damage to any 
property resulting from fire, including loss or damage incident to the 
extinguishment of a fire or to the salvaging of property in connection 
therewith. 

(5) “Miscellaneous property insurance”, meaning loss of or damage to 
property resulting from: 

a. Lightning, smoke or smudge, windstorm, tornado, cyclone, earth- 
quake, volcanic eruption, rain, hail, frost and freeze, weather or 
climatic conditions, excess or deficiency of moisture, flood, the 
rising of the waters of the ocean or its tributaries, or 

b. Insects, or blights, or from disease of such property other than 
animals, or 

c. Electrical disturbance causing or concomitant with a fire or an 
explosion in public service or public utility property, or 

d. Bombardment, invasion, insurrection, riot, civil war or commotion, 
military or usurped power, any order of a civil authority made to 
prevent the spread of a conflagration, epidemic or catastrophe, 
vandalism or malicious mischief, strike or lockout, or explosion; 
but not including any kind of insurance specified in subdivision 
ee except insurance against loss or damage to property resulting 
rom: 

1. Explosion of pressure vessels (except steam boilers of more 
than 15 pounds pressure) in buildings designed and used 
solely for residential purposes by not more than four families, 

2. Explosion of any kind originating outside of the insured 
building or outside of the building containing the property 
insured, 

3. Explosion of pressure vessels that do not contain steam or that 
are not operated with steam coils or steam jackets, 

4, Electrical disturbance causing or concomitant with an explo- 
sion in public service or public utility property. 

(6) “Water damage insurance,” meaning insurance against loss or damage 
by water or other fluid or substance to any property resulting from the 
breakage or leakage of sprinklers, pumps, or other apparatus erected 
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for extinguishing fires or of water pipes or other conduits or contain- 
ers;.or resulting from casual water entering through leaks or openings 
in buildings or by seepage through building walls; but not including 
loss or damage resulting from flood or the rising of the waters of the 
ocean or its tributaries; and including insurance against accidental 
injury of such sprinklers, pumps, fire apparatus, conduits, or contain- 
ers. 

(7) “Burglary and theft insurance,” meaning: 

a. Insurance against loss of or damage to any property resulting from 
burglary, theft, larceny, robbery, forgery, fraud, vandalism, mali- 
cious mischief, confiscation, or wrongful conversion, disposal or 
concealment by any person or persons, or from any attempt at any 
of the foregoing, and 

b. Insurance against loss of or damage to moneys, coins, bullion, 
securities, notes, drafts, acceptances, or any other valuable pa- 
pers or documents, resulting from any cause, except while in the 
custody or possession of and being transported by any carrier for 
hire or in the mail. 

(8) “Glass insurance,” meaning insurance against loss of or damage to 
glass and its appurtenances resulting from any cause. 

(9) “Boiler and machinery insurance,” meaning insurance against loss of 
or damage to any property of the insured, resulting from the explosion 
of or injury to: 

a. Any boiler, heater or other fired pressure vessel; 

b. Any unfired pressure vessel; 

c. Pipes or containers connected with any of said boilers or vessels; 

d. Any engine, turbine, compressor, pump or wheel; 

e. Any apparatus generating, transmitting or using electricity; 

f. Any other machinery or apparatus connected with or operated by 
any of the previously named boilers, vessels or machines; 

and including the incidental power to make inspections of and to issue 

certificates of inspection upon, any such boilers, apparatus, and 

machinery, whether insured or otherwise. 

(10) “Elevator insurance,” meaning insurance against loss of or damage to 
any property of the insured, resulting from the ownership, mainte- 
nance or use of elevators, except loss or damage by fire. 

(11) “Animal insurance,” meaning insurance against loss of or damage to 
any domesticated or wild animal resulting from any cause. 

(12) “Collision insurance,” meaning insurance against loss of or damage to 
any property of the insured resulting from collision of any other object 
with the property, but not including collision to or by elevators or to or 
by vessels, craft, piers or other instrumentalities of ocean or inland 
navigation. 

(13) “Personal injury liability insurance,” meaning insurance against 
legal liability of the insured, and against loss, damage, or expense 
incident to a claim of such liability; including personal excess lability 
or personal “umbrella” insurance; and including an obligation of the 
insurer to pay medical, hospital, surgical, or funeral benefits; and in 
the case of motor vehicle liability insurance including also disability 
and death benefits to injured persons, irrespective of legal liability of 
the insured, arising out of the death or injury of any person, or arising 
out of injury to the economic interests of any person as a result of 
negligence in rendering expert, fiduciary, or professional service; but 
not including any kind of insurance specified in subdivision (15) of this 
section. 

(14) “Property damage liability insurance,” meaning insurance against 
legal liability of the insured, and against loss, damage or expense 
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incident to a claim of such liability, arising out of the loss or 

destruction of, or damage to, the property of any other person, but not 

including any kind of insurance specified in subdivision (13) or (15). 

(15) “Workers’ compensation and employer’s liability insurance,” meaning 
insurance against the legal liability, whether imposed by common law 
or by statute or assumed by contract, of any employer for the death or 
disablement of, or injury to, the employer’s employee. 

(16) “Fidelity and surety insurance,” meaning: 

a. Guaranteeing the fidelity of persons holding positions of public or 
private trust; 

b. Becoming surety on, or guaranteeing the performance of, any 
lawful contract except the following: 

1. A contract of indebtedness secured by title to, or mortgage 
upon, or interest in, real or personal property; 
2. Any insurance contract except reinsurance; 

c. Becoming surety on, or guaranteeing the performance of, bonds 
and undertakings required or permitted in all judicial proceed- 
ings or otherwise by law allowed, including surety bonds accepted 
by states and municipal authorities in lieu of deposits as security 
for the performance of insurance contracts; 

d. Guaranteeing contracts of indebtedness secured by any title to, or 
interest in, real property, only to the extent required for the 
purpose of refunding, extending, refinancing, liquidating or sal- 
vaging obligations heretofore lawfully made and guaranteed; 

e. Indemnifying banks, bankers, brokers, financial or moneyed cor- 
porations or associations against loss resulting from any cause of 
bills of exchange, notes, bonds, securities, evidences of debts, 
deeds, mortgages, warehouse receipts, or other valuable papers, 
documents, money, precious metals and articles made therefrom, 
jewelry, watches, necklaces, bracelets, gems, precious and semi- 
precious stones, including any loss while the same are being 
transported in armored motor vehicles, or by messenger; but not 
including any other risks of transportation or navigation; also 
against loss or damage to such an insured’s premises, or to the 
insured’s furnishings, fixtures, equipment, safes and vaults 
therein, caused by burglary, robbery, theft, vandalism or mali- 
cious mischief, or any attempt thereat. 

(17) “Credit insurance,” meaning indemnifying merchants or other per- 
sons extending credit against loss or damage resulting from the 
nonpayment of debts owed to them; and including the incidental 
power to acquire and dispose of debts so insured, and to collect any 
debts owed to the insurer or to any person so insured by the insurer 
including without limiting the foregoing, mortgage guaranty insur- 
ance that is insurance against financial loss by reason of the nonpay- 
ment of principal, interest and other sums agreed to be paid under the 
terms of any note or bond, or other evidence of indebtedness secured 
by a security interest, mortgage, deed of trust, or other instrument 
constituting a lien or charge on real estate, or on such personal 
property as the Commissioner may from time to time approve. 

(18) “Title insurance,” meaning insuring the owners of real property and 
chattels real and other persons lawfully interested therein against 
loss by reason of defective titles and encumbrances thereon and 
insuring the correctness of searches for all instruments, liens or 
charges affecting the title to that property, including the power to 
procure and furnish information relative thereto, and other incidental 
powers that are specifically granted in Articles 1 through 64 of this 
Chapter. 
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(19) “Motor vehicle or aircraft insurance,” meaning insurance against loss 
of or damage resulting from any cause to motor vehicles or aircraft 
and their equipment, and against legal liability of the insured for loss 
or damage to another’s property resulting from the ownership, main- 
tenance or use of motor vehicles or aircraft and against loss, damage 
or expense incident to a claim of such liability. This subdivision does 
not apply to commercial aircraft as defined in G.S. 58-1-5. 

(20) “Marine insurance,” meaning insurance against any and all kinds of 
loss or damage to: 

a. Vessels, craft, aircraft, cars, automobiles and vehicles of every 
kind, as well as all goods, freights, cargoes, merchandise, effects, 
disbursements, profits, moneys, bullion, precious stones, securi- 
ties, choses in action, evidences of debt, valuable papers, 
bottomry and respondentia interests and all other kinds of 
property and interests therein, in respect to, appertaining to or in 
connection with any and all risks or perils of navigation, transit, 
or transportation, including war risks, on or under any seas or 
other waters, on land or in the air, or while being assembled, 
packed, crated, baled, compressed or similarly prepared for 
shipment or while awaiting the same or during any delays, 
storage, transshipment, or reshipment incident thereto, includ- 
ing marine builder’s risks and all personal property floater risks, 
and 

b. Person or to property in connection with or appertaining to a 
marine, inland marine, transit or transportation insurance, in- 
cluding liability for loss of or damage to either, arising out of or in 
connection with the construction, repair, operation, maintenance 
or use of the subject matter of the insurance (but not including life 
insurance or surety bonds nor insurance against loss because of 
bodily injury to the person arising out of the ownership, mainte- 
nance or use of automobiles), and 

c. Precious stones, jewels, jewelry, gold, silver and other precious 
metals, whether used in business or trade or otherwise and 
whether the same be in course of transportation or otherwise, and 

d. Bridges, tunnels and other instrumentalities of transportation and 
communication (excluding buildings, their furniture and furnish- 
ings, fixed contents and supplies held in storage) unless fire, 
tornado, sprinkler leakage, hail, explosion, earthquake, riot 
and/or civil commotion are the only hazards to be covered; piers, 
wharves, docks and slips, excluding the risks of fire, tornado, 
sprinkler leakage, hail, explosion, earthquake, riot and/or civil 
commotion; other aids to navigation and transportation, includ- 
ing dry docks and marine railways against all risks. 

(21) “Marine protection and indemnity insurance,” meaning insurance 
against, or against legal liability of the insured for, loss, damage or 
expense arising out of, or incident to, the ownership, operation, 
chartering, maintenance, use, repair or construction of any vessel, 
craft or instrumentality in use in ocean or inland waterways, includ- 
ing liability of the insured for personal injury, illness or death or for 
loss of or damage to the property of another person. 

(22) “Miscellaneous insurance,” meaning insurance against any other 
casualty authorized by the charter of the company, not included in 
subdivisions (1) to (21) of this section, which is a proper subject of 
insurance. (1899, c. 54, ss. 24, 26; 1903, c. 438, s. 1; Rev., s. 4726; 1911, 
edi. sil; -CiSs4846827;1945, c. 386714947,-¢..4215/1953;.cn992; 1967, 
65624 481241969, 0: \61625. i]; 1979,.c8 714082: $986, Ex.Sess!ic..7,'s8. 
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2, 3; 1987, c. 731, s. 1, c. 864, ss. 39, 40; 1991, c. 644, s. 7; 1999-219, s. 
5.1; 2001-236, s. 3; 2001-423, s. 3.) 


Effect of Amendments. — Session Laws 
2001-236, s. 3, as amended by Session Laws 
2001-423, s. 3, effective January 1, 2002, in 
subdivision (13), inserted “including personal 


excess liability or personal ‘umbrella’ insur- 
ance,” substituted “motor vehicle” for “automo- 
bile” preceding “lability insurance,” and added 
“of this section” at the end thereof. 


CASE NOTES 


No public policy of this State precludes 
liability insurance coverage for punitive 
damages in medical malpractice cases. 
This section appears to authorize insurers to 
provide coverage for punitive damages. The 
modern trend and better reasoned decisions in 
other jurisdictions are to the effect that it is not 
against public policy to insure against punitive 
damages. Thus, in North Carolina, punitive 
damages may be awarded in negligence cases 
for wanton or gross acts. Mazza v. Medical Mut. 
Ins. Co., 311 N.C. 621, 319 S.E.2d 217 (1984). 

A contract to pay on behalf of its insured “... 
all sums which the insured shall become legally 
obligated to pay as damages ...” as part of a 


physician’s liability insurance policy is so broad 
that it must be interpreted to provide coverage 
for punitive damages for medical malpractice. 
Mazza v. Medical Mut. Ins. Co., 311 N.C. 621, 
319 S.E.2d 217 (1984). 

Punitive Damages for Intentional Con- 
duct. — In the absence of an explicit public 
policy, the terms of an insurance contract cov- 
ering punitive damages are controlling with 
respect to the award of punitive damages for 
intentional conduct. St. Paul Mercury Ins. Co. 
v. Duke Univ., 849 F.2d 133 (4th Cir. 1988). 

Quoted in Hartford Accident & Indem. Co. v. 
Ingram, 290 N.C. 457, 226 S.E.2d 498 (1976). 


§ 58-7-16. Funding agreements authorized. 


(a) As‘used in this section, “funding agreement” means an agreement that 


authorizes a licensed life insurer to accept funds and that provides for an 
accumulation of funds for the purpose of making one or more payments at 
future dates in amounts that are not based on mortality or morbidity 
contingencies. A “funding agreement” is not an “annuity” as defined in G.S. 
58-7-15; and is not a “security” as defined in G.S. 78A-2. 

(b) Any insurer that is licensed to write life insurance or annuities in this 
State may deliver, or issue for delivery, funding agreements in this State. 

(c) Funding agreements may be issued to persons authorized by a state or 
foreign country to engage in an insurance business or to their affiliates, 
including affiliates of the issuer. Issuance to an affiliate of an issuer is not 
subject to the provisions of Article 19 of this Chapter. Funding agreements may 
be issued to persons other than those licensed to write life insurance and 
annuities or their affiliates in order to fund one or more of the following: 

(1) Benefits under any employee benefit plan as defined in the federal 
Employee Retirement Income Security Act of 1974, 29 U.S.C. § 1001 
et seq., maintained in the United States or in a foreign country. 

(2) The activities of an organization exempt from taxation under section 
501(c) of the Internal Revenue Code or of any similar organization in 
a foreign country. 

(3) A program of the government of the United States, the government of 
a state, foreign country, or political subdivision, agency, or instrumen- 
tality thereof. 

(4) An agreement providing for one or more payments in satisfaction of a 
claim or liability. 

(5) A program of an institution that has assets in excess of twenty-five 
million dollars ($25,000,000). 

(d) Amounts shall not be guaranteed or credited under a funding agreement 
except upon reasonable assumptions as to investment income and expenses 
and on a basis equitable to all holders of funding agreements of a given class. 
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(e) Amounts paid to the insurer and proceeds applied under optional modes 
of settlement under funding agreements may be allocated by the insurer to one 
or more separate accounts pursuant to G.S. 58-7-95. 

(f) The Commissioner has sole authority to regulate the issuance and sale of 
funding agreements on behalf of insurers. In addition to the authority in G.S. 
58-2-40, the Commissioner may adopt rules relating to: 

(1) Standards to be followed in the approval of forms of funding agree- 
ments. 

(2) Reserves to be maintained by and valuation rules for insurers issuing 
funding agreements. 

(3) Accounting and reporting of funds credited under funding agreements. 

(4) Disclosure of information to be given to holders and prospective 
holders of funding agreements. 

(5) Qualification and compensation of persons selling funding agreements 
on behalf of insurers. 

In determining minimum valuation reserves to be maintained by and 
valuation rules for insurers issuing funding agreements, the Commissioner 
may use any relevant actuarial guideline, regulation, interpretation, or paper 
published by the Society of Actuaries or the American Academy of Actuaries 
that the Commissioner considers reasonable. (1993 (Reg. Sess., 1994), c. 600, 
s. 1; 1998-212, s. 26B(e); 2001-334, s. 17.2.) 


Editor’s Note. — Session Laws 2001-334, s. inserted “and valuation rules for” in subdivi- 
19 is a severability clause. sion (f)(2), and near the beginning of the second 
Effect of Amendments. — Session Laws paragraph of subsection (f). 
2001-334, s. 17.2, effective August 3, 2001, 


§ 58-7-20: Repealed by Session Laws 1991, c. 681, s. 23. 


§ 58-7-21. Credit allowed a domestic ceding insurer. 


(a) The purpose of this section and G.S. 58-7-26 is to protect the interest of 
insureds, claimants, ceding insurers, assuming insurers, and the public 
generally. The General Assembly declares its intent is to ensure adequate 
regulation of insurers and reinsurers and adequate protection for those to 
whom they owe obligations. In furtherance of that interest, the General 
Assembly provides a mandate that upon the insolvency of an alien insurer or 
reinsurer that provides security to fund its United States obligations in 
accordance with this section and G.S. 58-7-26, the assets representing the 
security shall be maintained in the United States and claims shall be filed with 
and valued by the state insurance commissioner with regulatory oversight, 
and the assets shall be distributed, in accordance with the insurance laws of 
the state in which the trust is domiciled that are applicable to the liquidation 
of domestic United States insurance companies. The General Assembly de- 
clares that the matters contained in this section and G.S. 58-7-26 are 
fundamental to the business of insurance in accordance with 15 U.S.C. 
§§ 1011-1012. 

(b) Credit for reinsurance shall be allowed a domestic ceding insurer as 
either an asset or a reduction from liability on account of reinsurance ceded 
only when the reinsurer meets the requirements of subdivisions (1), (2), (3), (4), 
or (5) of this subsection. Credit shall be allowed under subdivision (1), (2), or (3) 
of this subsection only with regard to cessions of those kinds or classes of 
business in which the assuming insurer is licensed or otherwise permitted to 
write or assume in its state of domicile or, in the case of a United States branch 
of an alien assuming insurer, in the state through which it is entered and 
licensed to transact insurance or reinsurance. Credit shall be allowed under 
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subdivision (3) or (4) of this subsection only if the applicable requirements of 
subdivision (6) of this section have been satisfied. 

(1) Credit shall be allowed when the reinsurance is ceded to an assuming 
insurer that is licensed to transact insurance or reinsurance in this 
State. 

(2) Credit shall be allowed when the reinsurance is ceded to an assuming 
insurer that is accredited as a reinsurer in this State. An accredited 
reinsurer is one that: 

a. Files with the Commissioner evidence of its submission to this 
State’s jurisdiction; 

b. Submits to this State’s authority to examine its books and records; 

c. Is licensed to transact insurance or reinsurance in at least one 
state, or in the case of a United States branch of an alien 
assuming insurer is entered through and licensed to transact 
insurance or reinsurance in at least one state; 

d. Files annually with the Commissioner a copy of its annual state- 
ment filed with the insurance regulator of its state of domicile, a 
copy of its most recent audited financial statement, and a fee of 
five hundred dollars ($500.00); and either 
1. Maintains a policyholders’ surplus in an amount that is not 

less than twenty million dollars ($20,000,000) and whose 
accreditation has not been denied by the Commissioner 
within 90 days after its submission; or 
2. Maintains a policyholders’ surplus in an amount less than 
twenty million dollars ($20,000,000) and whose accreditation 
has been approved by the Commissioner. 
Credit shall not be allowed a domestic ceding insurer if the 
assuming insurer’s accreditation has been revoked by the Com- 
missioner after notice and opportunity for a hearing. 

(3) Credit shall be allowed when the reinsurance is ceded to an assuming 
insurer that is domiciled in, or in the case of a United States branch 
of an alien assuming insurer is entered through, a state that uses 
standards regarding credit for reinsurance substantially similar to 
those applicable under this section and the assuming insurer or 
United States branch of an alien assuming insurer: 

a. Maintains a policyholders’ surplus in an amount not less than 
twenty million dollars ($20,000,000); and 

b. Submits to the authority of this State to examine its books and 
records. 

The requirement in sub-subdivision (3)a. of this subsection does not 

apply to reinsurance ceded and assumed under pooling arrangements 

among insurers in the same holding company system. 

(4)a. Credit shall be allowed when the reinsurance is ceded to an 

assuming insurer that maintains a trust fund in a qualified 
United States financial institution, as defined in G.S. 58-7-26(b), 
for the payment of the valid claims of its United States ceding 
insurers, their assigns and successors in interest. The assuming 
insurer shall report annually to the Commissioner information 
substantially the same as that required to be reported on the 
NAIC Annual Statement form by licensed insurers to enable the 
Commissioner to determine the sufficiency of the trust fund. The 
assuming insurer shall submit to examination of its books and 
pecs by the Commissioner and bear the expense of examina- 
ion. 


b. peed by Session Laws 2001-223, s. 3.1. For applicability, see 
note. 
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Credit for reinsurance shall not be granted under this subdivision 
unless the form of the trust and any amendments to the trust 
have been approved by: 
1. The insurance regulator of the state where the trust is 
domiciled; or 
2. The insurance regulator of another state who, pursuant to the 
terms of the trust instrument, has accepted principal regu- 
latory oversight of the trust. 
The form of the trust and any trust amendments also shall be 
filed with the insurance regulator of every state in which the 
ceding insurer beneficiaries of the trust are domiciled. The trust 
instrument shall provide that contested claims shall be valid and 
enforceable upon the final order of any court of competent 
jurisdiction in the United States. The trust shall vest legal title to 
its assets in its trustees for the benefit of the assuming insurer’s 
United States ceding insurers, their assigns, and successors in 
interest. The trust and the assuming insurer shall be subject to 
examination as determined by the Commissioner. 
The trust shall remain in effect for as long as the assuming 
insurer has outstanding obligations due under the reinsurance 
agreements subject to the trust. No later than February 28 of 
each year, the trustees of the trust shall report to the Commis- 
sioner in writing the balance of the trust, shall list the trust’s 
investments at the end of the preceding year, and shall certify the 
date of termination of the trust, if so planned, or shall certify that 
the trust will not expire before the following December 31. 


c. The following requirements apply to the following categories of 


assuming insurer: 

1. The trust fund for a single assuming insurer shall consist of 
funds in trust in an amount not less than the assuming 
insurer’s liabilities attributable to reinsurance ceded by 
United States ceding insurers, and, in addition, the assuming 
insurer shall maintain a surplus in trust of not less than 
twenty million dollars ($20,000,000). 

2. In the case of a group including incorporated and individual 
unincorporated underwriters: 

I. For reinsurance ceded under reinsurance agreements with 
an inception, amendment, or renewal date on or after 
August 1, 1995, the trust shall consist of an account in 
trust in an amount not less than the group’s several 
habilities attributable to business ceded by United 
States domiciled ceding insurers to any member of the 
group. 

II. For reinsurance ceded under reinsurance agreements 
with an inception date on or before July 31, 1995, and not 
amended or renewed after that date, notwithstanding 
the other provisions of this section and G.S. 58-7-26, the 
trust shall consist of an account in trust in an amount 
not less than the group’s several insurance and 
reinsurance liabilities attributable to business written in 
the United States. 

In addition to these trusts, the group shall maintain in trust 

a surplus of which one hundred million dollars 

($100,000,000) shall be held jointly for the benefit of the 

United States domiciled ceding insurers of any member of 

the group for all years of account. Each incorporated member 
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of the group shall not be engaged in any business other than 
underwriting as a member of the group and shall be subject 
to the same level of regulation and solvency control by the 
group's domiciliary insurance regulator as are the unincor- 
porated members. Within 90 days after its financial state- 
ments are due to be filed with the group’s domiciliary 
insurance regulator, the group shall provide to the Commis- 
sioner an annual certification by the group’s domiciliary 
insurance regulator of the solvency of each underwriter 
member or, if a certification is unavailable, financial state- 
ments prepared by independent public accountants of each 
underwriter member of the group. 

d. Repealed by Session Laws 2001-223, s. 3.1. For applicability, see 

note. 


(5) Credit shall be allowed when the reinsurance is ceded to an assuming 


insurer not meeting the requirements of subdivisions (1), (2), (3), or (4) 
of this subsection, but only with respect to the insurance of risks 
located in jurisdictions where the reinsurance is required by applica- 
ble law or regulation of that jurisdiction. 


(6) If the assuming insurer is not licensed or accredited to transact 


insurance or reinsurance in this State, the credit permitted by 

subdivisions (3) and (4) of this subsection shall not be allowed unless 

the assuming insurer agrees in the reinsurance agreements: 

a. That if the assuming insurer fails to perform its obligations under 
the terms of the reinsurance agreement, the assuming insurer, at 
the ceding insurer’s request, shall submit to the jurisdiction of 
any court of competent jurisdiction in any state of the United 
States, shall comply with all requirements necessary to give the 
court jurisdiction, and shall abide by the final decision of the court 
or of any appellate court if there is an appeal; and 

b. To designate the Commissioner or a designated attorney as its true 
and lawful attorney upon whom may be served any lawful process 
in any action, suit, or proceeding begun by or on behalf of the 
ceding company. 

This subdivision does not affect the obligation of the parties to a 

reinsurance agreement to arbitrate their disputes, if the obligation is 

created in the agreement. 


(7) Ifthe assuming insurer does not meet the requirements of subdivision 


(1), (2), or (3) of this subsection, the credit permitted by subdivision (4) 
of this subsection shall not be allowed unless the assuming insurer 
agrees in the trust agreements to the following conditions: 

a. Notwithstanding any other provisions in the trust instrument, if 
the trust fund is inadequate because it contains an amount less 
than the amount required by sub-subdivision of this subsection, 
or if the grantor of the trust has been declared insolvent or placed 
into receivership, rehabilitation, liquidation, or similar proceed- 
ings under the laws of its state or country of domicile, the trustee 
shall comply with an order of the public official with regulatory 
oversight over the trust or with an order of a court of competent 
jurisdiction directing the trustee to transfer to the public official 
with regulatory oversight all of the assets of the trust fund. 

b. The assets shall be distributed by, and claims shall be filed with 
and valued by, the public official with regulatory oversight in 
accordance with the laws of the state in which the trust is 


domiciled that are applicable to the liquidation of domestic 
insurance companies. 
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c. If the public official with regulatory oversight determines that the 
assets of the trust fund or any part thereof are not necessary to 
satisfy the claims of the United States ceding insurers of the 
grantor of the trust, those assets shall be returned by the public 
official with regulatory oversight to the trustee for distribution in 
accordance with the trust agreement. 

d. The grantor shall waive any right otherwise available to it under 
United States law that is inconsistent with this provision. 

(c) This section applies to all reinsurance cessions made on or after January 
1, 1992, under reinsurance agreements that have an inception, anniversary, or 
renewal date cn or after January 1, 1992. (1991, c. 681, s. 22; 1993, c. 452, s. 
Bylo Reg. sess.,.1994), ic. 678, s:/8; 1995, c. 198,.s8. 13; c. 360, s. 2(g); 


2001-223, s. 3.1.) 


Editor’s Note. — Session Laws 2001-223, s. 
27 is a severability clause. 

Effect of Amendments. — Session Laws 
2001-223, s. 3.1, applicable to all reinsurance 
cessions made on or after January 1, 2002, 
under reinsurance agreements that have an 
inception, anniversary, or renewal date on or 
after January 1, 2002, rewrote subsection (a) 
and the introductory paragraph of subsection 
(b); substituted “Credit shall not” for “No cred- 
it” at the beginning of the last sentence of 
subdivision (b)(2)d; in subdivision (b)(3), de- 
leted “and licensed” following “domiciled” in the 


first sentence, and substituted “The” for “How- 
ever, the” at the beginning of the last sentence; 
in subdivision (b)(4)a, deleted “policyholders 
and” preceding “ceding insurers” in the first 
sentence, deleted the former last two sentences, 
and inserted the current last sentence; deleted 
former subdivision (d)(4)b; added subdivisions 
(d)(4)b1 through (d)(4)b3; rewrote subdivision 
(d)(4)c; deleted former subdivision (d)(4)d, re- 
lating to an annual report by the trustees of the 
trust; inserted “or a designated attorney” in 
subdivision (d)(6)b; and added subdivision 
(b)(7). 


§ 58-7-25: Repealed by Session Laws 1991, c. 681, s. 23. 


§ 58-7-26. Asset or reduction from liability for reinsurance 
ceded by a domestic insurer to an assuming 
insurer not meeting the requirements of G.S. 
58-7-21. 


(a) An asset or a reduction from liability for reinsurance ceded by a domestic 
insurer to an assuming insurer not meeting the requirements of G.S. 58-7-21 
shall be allowed in an amount not exceeding the liabilities carried by the 
ceding insurer. The reduction shall be in the amount of funds held by or on 
behalf of the ceding insurer, including funds held in trust for the ceding 
insurer, under a reinsurance contract with the assuming insurer as security for 
the payment of obligations thereunder, if the security is held in the United 
States subject to withdrawal solely by, and under the exclusive control of, the 
ceding insurer; or, in the case of a trust, held in a qualified United States 
financial institution as defined in subsection (c) of this section. This security 
may be in the form of: 

(1) Cash; 

(2) Securities that are listed by the Securities Valuation Office of the 
NAIC and qualifying as admitted assets; 

(3) Clean, irrevocable, unconditional letters of credit, issued or confirmed 
by a qualified United States financial institution, as defined in 
subsection (b) of this section, no later than December 31 of the year for 
which the filing is being made, and in the possession of, or in trust for, 
the ceding company on or before the filing date of its annual state- 
ment. Letters of credit meeting applicable standards of issuer accept- 
ability as of the dates of their issuance (or confirmation) shall, 
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notwithstanding the issuing (or confirming) institution’s subsequent 
failure to meet applicable standards of issuer acceptability, continue 
to be acceptable as security until their expiration, extension, renewal, 
modification or amendment, whichever occurs first; or 

(4) Any other form of security acceptable to the Commissioner. 

(b) For purposes of subdivision (a)(3) of this section, a “qualified United 
States financial institution” means an institution that: | 

(1) Is organized, or in the case of a United States office of a foreign 
banking organization licensed, under the laws of the United States or 
any of its states; 

(2) Is regulated, supervised, and examined by United States federal or 
state authorities having regulatory authority over banks and trust 
companies; and 

(3) Has been determined by either the Commissioner or the Securities 
Valuation Office of the NAIC to meet such standards of financial 
condition and standing as are considered necessary and appropriate 
to regulate the quality of financial institutions whose letters of credit 
will be acceptable to the Commissioner. 

(c) A “qualified United States financial institution” means, for purposes of 
those provisions of this section specifying those institutions that are eligible to 
act as a fiduciary of a trust, an institution that: 

(1) Is organized, or in the case of a United States branch or agency office 
of a foreign banking organization licensed, under the laws of the 
United States or any of its states and has been granted authority to 
operate with fiduciary powers; and 

(2) Is regulated, supervised, and examined by federal or state authorities 
having regulatory authority over banks and trust companies. 

(d) This section applies to all reinsurance cessions made on or after January 
1, 1992, under reinsurance agreements that have an inception, anniversary, or 
renewal date on or after January 1, 1992. (1991, c. 681, s. 22; 2001-223, s. 3.2.) 


Editor’s Note. — Session Laws 2001-223, s. 
27 is a severability clause. 

Effect of Amendments. — Session Laws 
2001-223, s. 3.2, applicable to all reinsurance 
cessions made on or after January 1, 2002, 
under reinsurance agreements that have an 
inception, anniversary, or renewal date on or 
after January 1, 2002, inserted “Asset or” at the 


“not meeting the requirements of G.S. 58-7-21” 
at the end thereof; in subsection (a), divided the 
former first sentence into the present first two 
sentences, added “An asset or” at the beginning 
of the present first sentence, and substituted 
“The” for “and such” at the beginning of the 
present second sentence; and added “or in trust 
for” in the first sentence of subdivision (a)(8). 


beginning of the section heading, and added 


§ 58-7-30. Insolvent ceding insurer. 


(a) Notwithstanding any other provision of this Article, no credit shall be 
allowed, as an admitted asset or as a reduction from liability, to any ceding 
insurer for reinsurance, unless the reinsurance is payable by the assuming 
insurer, on the basis of reported claims allowed by the court overseeing the 
liquidation against the ceding insurer under the contract or contracts 
reinsured without diminution because of the insolvency of the ceding insurer, 
directly to the ceding insurer or to its domiciliary receiver except (1) where the 
contract or other written agreement specifically provides for another payee of 
the reinsurance in the event of the insolvency of the ceding insurer or (2) where 
the assuming insurer, with the consent of the direct insured or insureds, has 
assumed the policy obligations of the ceding insurer as direct obligations of the 
assuming insurer to the payees under the policies and in substitution of the 
obligations of the ceding insurer to the payees. 
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(b) No credit shall be allowed, as an admitted asset or as a reduction from 
liability, to any ceding insurer for reinsurance, unless the reinsurance is 
documented by a policy, certificate, treaty, or other form of agreement that is 
properly executed by an authorized officer of the assuming insurer. If the 
reinsurance is ceded through an underwriting manager or agent, the manager 
or agent shall provide to the domestic ceding insurer evidence of the manager 
or agent’s authority to assume reinsurance for and on behalf of the assuming 
insurer. The evidence shall consist of either an acceptable letter of authority 
executed by an authorized officer of the assuming insurer or a copy of the 
actual agency agreement between the underwriting manager or agent and the 
assuming insurer; and the evidence shall be specific as to the classes of 
business within the authority and as to the term of the authority. If there is 
any conflict between this subsection and Article 9 of this Chapter, the 
provisions of Article 9 govern. 

(c) The reinsurance agreement may provide that the domiciliary liquidator 
of an insolvent ceding insurer shall give written notice to the assuming insurer 
of the pendency of a claim against the ceding insurer on the contract reinsured 
within a reasonable time after the claim is filed in the liquidation proceeding. 
During the pendency of the claim, any assuming insurer may investigate the 
claim and interpose at its own expense in the proceeding where the claim is to 
be adjudicated, any defenses which it deems available to the ceding insurer or 
its liquidator. The expense may be filed as a claim against the insolvent ceding 
insurer to the extent of a proportionate share of the benefit which may accrue 
to the ceding insurer solely as a result of the defense undertaken by the 
assuming insurer. Where two or more assuming insurers are involved in the 
same claim and a majority in interest elect to interpose a defense to the claim, 
the expense shall be apportioned in accordance with the terms of the 
reinsurance agreement as though the expense had been incurred by the ceding 
insurer. (1985, c. 572, s. 1; 1995, c. 193, s. 14; c. 517, s. 4; 2001-223, s. 3.3.) 


Editor’s Note. — Session Laws 2001-223, s. 
27 is a severability clause. 

Effect of Amendments. — Session Laws 
2001-223, s. 3.3, effective June 15, 2001, re- 
wrote the catchline; in subsection (a), substi- 
tuted “reduction” for “deduction” preceding 


allowed by the court overseeing the liquidation” 
for “claims allowed,” and inserted “or other 
written agreement” following “(1) where the 
contract”; substituted “reduction” for “deduc- 
tion” in the first sentence of subsection (b); and 
added subsection (c). 


“from liability,” substituted “reported claims 


§ 58-7-31. Life and health reinsurance agreements. 


(a) Notwithstanding any other provision of this Article, this section applies 
to every domestic life and accident and health insurer, to every other licensed 
life and accident and health insurer that is not subject to a substantially 
similar statute or administrative rule in its domiciliary state, and to every 
licensed property and casualty insurer with respect to its accident and health 
business. This section does not apply to assumption reinsurance, yearly 
renewable term reinsurance, nor to certain nonproportional reinsurance, such 
as stop loss or catastrophe reinsurance. 

(b) No insurer shall, for reinsurance ceded, reduce any liability or establish 
any asset in any financial statement filed with the Commissioner if, by the 
terms of the reinsurance agreement, in substance or effect, any of the following 
conditions exist: 

(1) Renewal expense allowances provided or to be provided to the ceding 
insurer by the reinsurer in any accounting period, are not sufficient to 
cover anticipated allocable renewal expenses of the ceding insurer on 
the portion of the business reinsured, unless a liability is established 
for the present value of the shortfall, using assumptions equal to the 
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applicable statutory reserve basis on the business reinsured. Those 
expenses include commissions, premium taxes, and direct expenses 
including, but not limited to, billing, valuation, claims, and mainte- 
nance expected by the company at the time the business is reinsured. 

(2) The ceding insurer can be deprived of surplus or assets at the 
reinsurer’s option or automatically upon the occurrence of some event, 
such as the insolvency of the ceding insurer; except that termination 
of the reinsurance agreement by the reinsurer for nonpayment of 
reinsurance premiums or other amounts due, such as modified coin- 
surance reserve adjustments, interest, and adjustments on funds 
withheld, and tax reimbursements, are not a deprivation of surplus or 
assets. 

(3) The ceding insurer is required to reimburse the reinsurer for negative 
experience under the reinsurance agreement; except that neither 
offsetting experience refunds against current and prior years’ losses 
under the reinsurance agreement nor payment by the ceding insurer 
of an amount equal to the current and prior years’ losses under the 
reinsurance agreement upon voluntary termination of in-force 
reinsurance by the ceding insurer are a reimbursement to the 
reinsurer for negative experience. Voluntary termination does not 
include situations where termination occurs because of unreasonable 
provisions that allow the reinsurer to reduce its risk under the 
reinsurance agreement. 

(4) The ceding insurer must, at specific points in time scheduled in the 
reinsurance agreement, terminate or automatically recapture all or 
part of the reinsurance ceded. 

(5) The reinsurance agreement involves the possible payment by the 
ceding insurer to the reinsurer of amounts other than from income 
realized from the reinsured policies. No ceding company shall pay 
reinsurance premiums or other fees or charges to a reinsurer that are 
ereater than the direct premiums collected by the ceding company. 

(6) The treaty does not transfer all of the significant risk inherent in the 
business being reinsured. The following table identifies for a repre- 
sentative sampling of products or type of business, the risks that are 
considered to be significant. For products not specifically included, the 
risks determined to be significant shall be consistent with this table. 
Risk Categories: 
a.= Morbidity. 

Desa Mortality 

c= Lapse. (This is the risk that a policy will voluntarily terminate 
before the recoupment of a statutory surplus strain experienced 
at issue of the policy.) 

d= Credit Quality (C1). (This is the risk that invested assets 
supporting the reinsured business will decrease in value. The 
main hazards are that assets will default or that there will be 
a decrease in earning power. It excludes market value declines 
due to changes in interest rate.) 

e.= Reinvestment (C3). (This is the risk that interest rates will fall 
and funds reinvested [coupon payments or monies received 
upon asset maturity or call] will therefore earn less than 
expected. If asset durations are less than liability durations, 
the mismatch will increase.) 
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Risk Categories: 


Pe 


Disintermediation (C3). (This is the risk that interest rates will 
rise and policy loans and surrenders increase or maturing 
contracts do not renew at anticipated rates of renewal. If asset 
durations are greater than the liability durations, the mis- 
match will increase. Policyholders will move their funds into 
new products offering higher rates. The company may have to 
sell assets at a loss to provide for these withdrawals.) 
Significant 0 = Insignificant 


RISK CATEGORY 


© 
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Health Insurance — other than LTC/LTD* 

Health Insurance — LTC/LTD* 

Immediate Annuities 

Single Premium Deferred Annuities 

Flexible Premium Deferred Annuities 

Guaranteed Interest Contracts 

Other Annuity Deposit Business 

Single Premium Whole Life 

Traditional Non-Par Permanent 

Traditional Non-Par Term 

Traditional Par Permanent 

Traditional Par Term 

Adjustable Premium Permanent 

Indeterminate Premium Permanent 

Universal Life Flexible Premium 

Universal Life Fixed Premium 

Universal Life Fixed Premium 
(dump-in premiums allowed) 

*LTC = Long-Term Care Insurance 

*LTD = Long-Term Disability Insurance 


Soo eSoooooo Doe mos 
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(7)a. The credit quality, reinvestment, or disintermediation risk is signif- 


icant for the business reinsured and the ceding company does not 
(other than for the classes of business excepted in subdivision 
(7)b. of this section) either transfer the underlying assets to the 
reinsurer or legally segregate such assets in a trust or escrow 
account or otherwise establish a mechanism satisfactory to the 
Commissioner that legally segregates, by contract or contractual 
provisions, the underlying assets. 


b. Notwithstanding the requirements of subdivision (7)a. of this 


section, the assets supporting the reserves for the following 
classes of business and any classes of business that do not have a 
significant credit quality, reinvestment, or disintermediation risk 
may be held by the ceding company without segregation of those 
assets: 

— Health Insurance — LTC/LTD 

— Traditional Non-Par Permanent 

— Traditional Par Permanent 

— Adjustable Premium Permanent 

— Indeterminate Premium Permanent 

— Universal Life Fixed Premium 

(no dump-in premiums allowed) 
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The associated formula for determining the reserve interest 
rate adjustment must use a formula that reflects the ceding 
company’s investment earnings and incorporates all realized and 
unrealized gains and losses reflected in the statutory statement. 
The following is an acceptable formula: 

Rates 2¢96(4+'CG) 
X + Y—I—CG 
Where: I is the net investment income. 

CG is capital gains less capital losses. 

X is the current year cash and invested assets plus investment 
income due and accrued less borrowed money. 

Y is the same as X but for the prior year. 

(8) Settlements are made less frequently than quarterly or payments due 
from the reinsurer are not made in cash within 90 days after the 
settlement date. 

(9) The ceding insurer is required to make representations or warranties 
not reasonably related to the business being reinsured. 

(10) The ceding insurer is required to make representations or warranties 
about future performance of the business being reinsured. : 

(11) The reinsurance agreement is entered into for the principal purpose 
of producing significant surplus aid for the ceding insurer, typically on 
a temporary basis, while not transferring all of the significant risks 
inherent in the business reinsured and, in substance or effect, the 
expected potential liability to the ceding insurer remains basically 
unchanged. 

(c) Notwithstanding subsection (b) of this section, an insurer may, with the 
prior approval of the Commissioner, take such reserve credit or establish such 
asset as the Commissioner deems to be consistent with the insurance laws or 
rules of this State, including actuarial interpretations or standards adopted by 
the Commissioner. 

(d)(1) Reinsurance agreements entered into after October 1, 1993, that 
involve the reinsurance of business issued prior to the effective date of 
the reinsurance agreements, along with any subsequent amendments 
thereto, shall be filed by the ceding company with the Commissioner 
within 30 days after its date of execution. Each filing shall include 
data detailing the financial impact of the transaction. The ceding 
insurer’s actuary who signs the financial statement actuarial opinion 
with respect to valuation of reserves shall consider this statute and 
any applicable actuarial standards of practice when determining the 
proper credit in financial statements filed with the Commissioner. The 
actuary should maintain adequate documentation and be prepared 
upon request to describe the actuarial work performed for inclusion in 
the financial statements and to demonstrate that such work conforms 
to this statute. 

(2) Any increase in surplus net of federal income tax resulting from 
arrangements described in subdivision (d)(1) of this section shall be 
identified separately on the insurer’s statutory financial statement as 
a surplus item (aggregate write-ins for gains and losses in surplus in 
the Capital and Surplus Account, page 4 of the Annual Statement) 
and recognition of the surplus increase as income shall be reflected on 
a net of tax basis in the “Reinsurance Ceded” line, page 4 of the 
Annual Statement as earnings emerge from the business reinsured. 

(e) No reinsurance agreement or amendment to any reinsurance agreement 
may be used to reduce any liability or to establish any asset in any financial 
statement filed with the Commissioner, unless the reinsurance agreement, 
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amendment, or a binding letter of intent has been duly executed by both 
parties no later than the “as of date” of the financial statement. 

(f) In the case of a letter of intent, a reinsurance agreement or an amend- 
ment to a reinsurance agreement must be executed within a reasonable period 
of time, not exceeding 90 days after the execution date of the letter of intent, 
in order for credit to be granted for the reinsurance ceded. 

(g) The reinsurance agreement shall contain provisions that provide that: 

(1) The reinsurance agreement shall constitute the entire reinsurance 
agreement between the parties with respect to the business being 
reinsured thereunder and that there are no understandings between 
the parties other than as expressed in the reinsurance agreement; and 

(2) Any change or modification to the reinsurance agreement shall be null 
and void unless made by amendment to the reinsurance agreement 
and signed by both parties. 

(h) Insurers subject to this section shall reduce to zero by December 31, 
1994, any reserve credits or assets established with respect to reinsurance 
agreements entered into prior to October 1, 1993, that, under the provisions of 
this section, would not be entitled to recognition of such reserve credits or 
assets; provided, however, that such reinsurance agreements shall have been 
in compliance with laws or regulations in existence immediately preceding 
October 1, 1993. (1998, c. 452, s. 4; 1993 (Reg. Sess., 1994), c. 678, s. 9; 1995, 
c.193, ss. 15,16; 2001-223, ss..3.4; 3:5.) 


Editor’s Note. — Session Laws 2001-223, s. tion (b)” in subsection (c); and substituted “fi- 
27 is a severability clause. nancial” for “final” preceding “impact of the 
Effect of Amendments. — Session Laws transaction” at the end of the second sentence 
2001-223, ss. 3.4 and 3.5, effective June 15, of subdivision (d)(1). 
2001, substituted “subsection (a)” for “subsec- 


§ 58-7-32: Repealed by Session Laws 1993, c. 452, s. 65. 


Cross References. — As to life and health 
reinsurance agreements, see § 58-7-31. 


§ 58-7-33. Minimum policyholders’ surplus to assume 
property or casualty reinsurance. 


(a) Notwithstanding any other provision of law, no domestic property or 
casualty insurer with less than ten million dollars ($10,000,000) in policyhold- 
ers surplus may, without the Commissioner’s prior written approval, assume 
reinsurance on any risk that it is otherwise permitted to assume except where 
the reinsurance is: 

(1) Required by applicable law or regulation; or 
(2) Assumed under pooling arrangement among members of the same 
holding company system. 

(b) This section applies to reinsurance contracts entered into or renewed on 
or after July 13, 1991. 

(c) This section does not invalidate any reinsurance contract that was 
entered into before July 13, 1991, as between the parties to the contract. (1991, 
C7 68d085-26,2) 


§ 58-7-35. Manner of creating such corporations. 


The procedure for organizing such corporations is as follows: The proposed 
incorporators, not less than 10 in number, a majority of whom must be 
residents of the State, shall subscribe articles of association setting forth their 
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intention to form a corporation; its proposed name, which must not so closely 
resemble the name of an existing corporation doing business under the laws of 
this State as to be likely to mislead the public, and must be approved by the 
Commissioner; the class of insurance it proposes to transact and on what 
business plan or principle; the place of its location within the State, and if on 
the stock plan, the amount of its capital stock. The words “insurance company,” 
“insurance association,” or “insurance society” or “life” or “casualty” or “indem- 
nity,” or an acceptable alternative approved by the Commissioner, must be a 
part of the title of any such corporation. The certificate of incorporation must 
be subscribed and sworn to by the incorporators before an officer authorized to 
take acknowledgment of deeds, who shall forthwith certify the certificate of 
incorporation, as so made out and signed, to the Commissioner at his office in 
the City of Raleigh. The Commissioner shall examine the certificate, and if he 
approves of it and finds that the requirements of the law have been complied 
with, shall certify such facts, by certificate on such articles, to the Secretary of 
State. Upon the filing in the office of the Secretary of State of the certificate of 
incorporation and attached certificates, and the payment of a charter fee in the 
amount required for private corporations, and the same fees to the Secretary 
of State, the Secretary of State shall cause the certificate and accompanying 
certificates to be recorded in his office, and shall issue a certificate in the 
following form: 

Be it known that, whereas (here the names of the subscribers to the articles 
of association shall be inserted) have associated themselves with the intention 
of forming a corporation under the name of (here the name of the corporation 
shall be inserted), for the purpose (here the purpose declared in the articles of 
association shall be inserted), with a capital (or with a permanent fund) of 
(here the amount of capital or permanent fund fixed in the articles of 
association shall be inserted), and have complied with the provisions of the 
statute of this State in such case made and provided, as appears from the 
following certified articles of association: (here copy articles of association and 
accompanying certificates). Now, therefore, I (here the name of the Secretary 
shall be inserted), Secretary of State, hereby certify that (here the names of the 
subscribers to the articles of association shall be inserted), their associates and 
successors, are legally organized and established as, and are hereby made, an 
existing corporation under the name of (here the name of the corporation shall 
be inserted), with such articles of association, and have all the powers, rights, 
and privileges and are subject to the duties, liabilities, and restrictions which 
by law appertain thereto. 

Witness my official signature hereunto subscribed, and the seal of the State 
of North Carolina hereunto affixed, this the _______ day of ____, in the 
year _______. (in these blanks the day, month, and year of execution of this 
certificate shall be inserted; and in the case of purely mutual companies, so 
much as relates to capital stock shall be omitted). 

The Secretary of State shall sign the certificate and cause the seal of the 
State to be affixed to it, and such certificate of incorporation and certificate of 
the Secretary of State has the effect of a special charter and is conclusive 
evidence of the organization and establishment of the corporation. The 
Secretary of State shall also cause a record of his certificate to be made, and a 
certified copy of this record may be given in evidence with the same effect as 
the original certificate. 

Subject to G.S. 58-8-5, any proposed change in the articles of incorporation 
shall be filed with the Commissioner, who shall examine the change. If the 
Commissioner approves the change, the Commissioner shall place a certificate 
of approval on the change, and forward it to the Secretary of State. (1899, c. 54, 
s. 25; 1903, c. 438, ss. 2, 3; Rev., s. 4727; C.S., s. 6328; 1957, c. 98; 1987 (Reg. 


Bont 1988), c. 975, s. 15; 1989, c. 485, s. 50; 1991, c. 720, ss. 4, 03; 1993, c. 504, 
s. 4. 
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§ 58-7-37. Background of incorporators and proposed 
management personnel. 


(a) Before a license is issued to a new domestic insurance company, each key 
person must furnish the Commissioner a complete set of the applicant’s 
fingerprints and a recent passport size full-face photograph of the applicant. 
The applicant’s fingerprints shall be certified by an authorized law enforce- 
ment officer. The fingerprints of every applicant shall be forwarded to the State 
Bureau of Investigation for a search of the applicant’s criminal history record 
file, if any. If warranted, the State Bureau of Investigation shall forward a set 
of the fingerprints to the Federal Bureau of Investigation for a national 
criminal history record check. An applicant shall pay the cost of the State and 
any national criminal history record check of the applicant. 

(b) As used in this section, ‘key person’ means a proposed officer, director, or 
_ any other individual who will be in a position to influence the operating 
decisions of a domestic insurance company. 

(c) The Commissioner may refuse to approve the formation or initial license 
of a new domestic insurance company under this Article if, after notice to the 
applicant and an opportunity for a hearing, the Commissioner finds as to the 
incorporators or other key person any one or more of the following conditions: 

(1) Any untrue material statement regarding the background or experi- 
ence of any incorporator or other key person; 

(2) Violation of, or noncompliance with, any insurance laws, or of any rule 
or order of the Commissioner or of a commissioner of another state by 
any incorporator or other key person; 

(3) Obtaining or attempting to obtain the license through misrepresenta- 
tion or fraud; 

(4) An incorporator or other key person has been convicted of a felony; 

(5) An incorporator or other key person has been found to have committed 
any unfair trade practice or fraud; 

(6) An incorporator or other key person has used fraudulent, coercive, or 
dishonest practices, or has acted in a manner that is incompetent, 
untrustworthy, or financially irresponsible; or 

(7) An incorporator or other key person has held such a position in 
another insurance company that has had its license suspended or 
revoked by any state. 

(d) If the Commissioner disapproves of the formation or initial license, the 
Commissioner shall notify the applicant and advise the applicant in writing of 
the reasons for the disapproval. Within 30 days after receipt of notification, the 
applicant may make written demand upon the Commissioner for a hearing to 
determine the reasonableness of the Commissioner’s action. The hearing shall 
be scheduled within 30 days after the date of receipt of the written demand. 

(e) For the purposes of investigation under this section, the Commissioner 
shall have all the power conferred by G.S. 58-2-50 and other applicable 
provisions of this Chapter. 

(f) The Commissioner may adopt rules to set standards for obtaining 
background information on each incorporator or other key person of a proposed 
new domestic insurance company. (2001-223, s. 4.1.) 


Editor’s Note. — Session Laws 2001-233, s. Session Laws 2001-223, s. 27 is a severability 
28, makes this section effective June 15, 2001. clause. 
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§ 58-7-40. First meeting; organization; license. 


The first meeting for the purpose of organization under such charter shall be 
called by a notice signed by one or more of the subscribers to the certificate of 
incorporation, stating the time, place, and purpose of the meeting; and at least 
seven days before the appointed time a copy of this notice shall be given to each 
subscriber, left at his usual place of business or residence, or duly mailed to his 
post-office address, unless the signers waive notice in writing. Whoever gives 
the notice must make affidavit thereof, which affidavit shall include a copy of 
the notice and be entered upon the records of the corporation. At the first 
meeting, or any adjournment thereof, an organization shall be effected by the 
choice of a temporary clerk, who shall be sworn; by the adoption of bylaws; and 
by the election of directors and such other officers as the bylaws require; but at 
this meeting no person may be elected director who has not signed the 
certificate of incorporation. The temporary clerk shall record the proceedings 
until the election and qualification of the secretary. The directors so chosen 
shall elect a president, secretary, and other officers which under the bylaws 
they are so authorized to choose. The president, secretary, and a majority of the 
directors shall forthwith make, sign, and swear to a certificate setting forth a 
copy of the certificate of incorporation, with the names of the subscribers 
thereto, the date of the first meeting and of any adjournments thereof, and 
shall submit such certificate and the records of the corporation to the 
Commissioner of Insurance, who shall examine the same, and who may 
require such other evidence as he deems necessary. If upon his examination the 
Commissioner of Insurance approves of the bylaws and finds that the require- 
ments of the law have been complied with, he shall issue a license to the 
company to do business in the State, as is provided for in this Chapter. (1899, 
c, 54.8. 25; L903 ec. 430ssec. oO: Nev...S. 4 26nC con bande) 


§ 58-7-45. Bylaws; classification and election of directors; 
amendments. 


(a) A domestic company may adopt bylaws for the conduct of its business 
that are not repugnant to law or its articles of incorporation and therein 
provide for the division of its board of directors into two, three, or four classes, 
and the election thereof at its annual meetings so that the members of one 
class only shall retire and their successors be chosen each year. Vacancies in 
any such class may be filled by election by the board for the unexpired term. 

(b) Any change in the bylaws of a domestic company shall be promptly filed 
ae the Commissioner. (1899, c. 54, s. 22; Rev., s. 4724; C.S., s. 6330; 1993, c. 
DO4E Seo.) 


§ 58-7-50. Maintenance and removal of records and assets. 


(a) Every domestic insurer shall maintain its home or principal office in this 
State and keep therein complete records of its assets, transactions, and affairs, 
specifically including: 

(1) Financial records; 

(2) Corporate records; 

(3) Reinsurance documents; 

(4) All accounting transactions; 

(5) Claim files; and 

(6) Payment of claims, in accordance with such methods and systems as 
are customary or suitable as to the kind or kinds of insurance 
transacted. 


(b) Every domestic insurer shall have and maintain its assets in this State, 
except as to: 
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(1) Real property and personal property appurtenant thereto lawfully 
owned by the insurer and located outside this State; and 

(2) Such property of the insurer as may be customary, necessary, and 
convenient to enable and facilitate the operation of its branch offices, 
regional home offices, and operations offices, located outside this State 
as referred to in G.S. 58-7-55. | 

(c) The removal from this State of all or a part of the records or assets of a 
domestic insurer except pursuant to a plan of merger or consolidation 
approved by the Commissioner or for such reasonable purposes and periods of 
time as may be approved by the Commissioner in writing in advance of such 
removal, or concealment of such records or assets or part thereof from the 
Commissioner is prohibited. Any person who, without the prior approval of the 
Commissioner, removes or attempts to remove such records or assets or part 
thereof from the office or offices in which they are required to be kept and 
maintained under subsection (a) of this section or who conceals or attempts to 
conceal such records from the Commissioner, in violation of this subsection, 
shall be guilty of a Class I felony. Upon any removal or attempted removal of 
such records or assets or upon retention of such records or assets or part 
thereof outside this State, beyond the period therefor specified in the consent 
of the Commissioner under which consent the records were so removed 
thereat, or upon concealment of or attempt to conceal records or assets in 
violation of this section, the Commissioner may institute delinquency proceed- 
ings against the insurer pursuant to the provisions of Article 30 of this 
Chapter. 

(d) This section is subject to the exceptions provided in G.S. 58-7-55. The 
Commissioner may allow a domestic insurer to maintain certain records or 
assets outside this State. 

(e) Every domestic insurer that has its home or principal office in a location 
outside this State on October 1, 1993, shall petition the Commissioner for 
approval to continue to operate in that manner. The Commissioner, in 
determining whether to approve or disapprove the petition, shall consider the 
exceptions of G.S. 58-7-55, as well as any other factors that might affect the 
Commissioner’s ability to regulate the insurer, or that might affect the 
insurer’s ability to service or protect its policyholders. (1985 (Reg. Sess., 1986), 
C1013, S51; 1989, c. 452,’s. 3; 1993,,c.'452, s. 5: c. 539, s. 1270; 1994, Ex. Sess., 
c. 24, s. 14(c); 1998-212, s. 26B(a).) 


Editor’s Note. — The designation of subsec- _ the designation in Session Laws 1993, c. 452, s. 
tion (e) was assigned by the Revisor of Statutes, 5 having been (d). 


§ 58-7-55. Exceptions to requirements of G.S. 58-7-50. 


The provisions of G.S. 58-7-50 shall not be deemed to prohibit or prevent an 
insurer from: 

(1) Establishing and maintaining branch offices or regional home offices 
in other states where necessary or convenient to the transaction of its 
business and keeping therein the detailed records and assets custom- 
ary and reasonably necessary for the servicing of its insurance in force 
and affairs in the territory served by such an office, as long as such 
records and assets are made readily available at such office for 
examination by the Commissioner at his request. . 

(2) Having, depositing, or transmitting funds and assets of the insurer in 
or to jurisdictions outside this State as required by other jurisdictions 
as a condition of transacting insurance in such jurisdictions reason- 
ably and customarily required in the regular course of its business. 

(3) Establishing and maintaining its principal operations offices, its usual 
operations records, and such of its assets as may be necessary or 
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convenient for the purpose, in another state in which the insurer is 

authorized to transact insurance in order that general administration 

of its affairs may be combined with that of an affiliated insurer or 
insurers, but subject to the following conditions: 

a. That the Commissioner consents in writing to such removal of 
offices, records, and assets from this State upon evidence satis- 
factory to him that the same will facilitate and make more 
economical the operations of the insurer, and will not unreason- 
ably diminish the service or protection thereafter to be given the 
insurer’s policyholders in this State and elsewhere; 

b. That the insurer will continue to maintain in this State its 
principal corporate office or place of business, and maintain 
therein available to the inspection of the Commissioner complete 
records of its corporate proceedings and a copy of each financial 
statement of the insurer current within the preceding five years, 
including a copy of each interim financial statement prepared for 
the information of the insurer’s officers or directors; 

c. That, upon the written request of the Commissioner, the insurer 
will with reasonable promptness produce at its principal corpo- 
rate offices in this State for examination or for subpoena, its 
records or copies thereof relative to a particular transaction or 
transactions of the insurer as designated by the Commissioner in 
his request; and 

d. That if at any time the Commissioner finds that the conditions 
justifying the maintenance of such offices, records, and assets 
outside of this State no longer exist, or that the insurer has 
willfully and knowingly violated any of the conditions stated in 
sub-subdivisions b. and c., the Commissioner may order the 
return of such offices, records, and assets to this State within such 
reasonable time, not less than six months, as may be specified in 
the order; and that for failure to comply with such order, as 
thereafter modified or extended, if any, the Commissioner shall 
suspend or revoke the insurer’s license. 

(4) Placing its investment assets in one or more custodial accounts inside 
or outside of this State with banks, trust companies, or other similar 
institutions pursuant to custodial agreements approved by the Com- 
missioner. 

(5) Permitting policyholder and certificate holder records and claims and 
other information to be kept and maintained by agents, general 
agents, third-party administrators, creditors, employers, associations, 
and others in the ordinary course of business in a manner customary 
or suitable to the kind or kinds of insurance transacted; provided, 
however, that the insurer shall, upon reasonable notice, make avail- 
able to the Commissioner or his designee any records or other 
information permitted by this subsection to be maintained outside 
this State. (1985 (Reg. Sess., 1986), c. 1013, s. 7; 1999-132, s. 9.1.) 


§ 58-7-60. Approval as a domestic insurer. 


_Any insurer that is organized under the laws of any other state and is 
licensed to transact the business of insurance in this State may become a 
domestic insurer by (i) complying with laws and regulations regarding the 
organization and licensing of a domestic insurer of the same type; (ii) 
designating its principal place of business at a place in this State; and (iii) 
obtaining the approval of the Commissioner. Such domestic insurer shall be 
entitled to like certificates of authority to transact business in this State and 
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shall be subject to the authority and jurisdiction of this State. Articles of 
Incorporation of such domestic insurer may be amended to provide that the 
corporation is a continuation of the corporate existence of the original foreign 
corporation through adoption of this State as its corporate domicile and that 
the original date of incorporation in its original domicilliary state is the date of 
incorporation of such domestic insurer. (1987, c. 752, s. 10.) 


§ 58-7-65. Conversion to foreign insurer. 


Any domestic insurer may, upon the approval of the Commissioner, transfer 
its domicile to any other state in which it is licensed to transact the business 
of insurance. Upon such a transfer such insurer shall cease to be a domestic 
insurer and shall be licensed in this State, if qualified, as a foreign insurer. The 
Commissioner shall approve any such proposed transfer unless he determines 
that such fetes is not in the interest of the policyholders of this State. (1987, 
G1i024, So10. 


§ 58-7-70. Effects of redomestication. 


The license, agent appointments and licenses, rates, and other items that 
the Commissioner authorizes or grants, in his discretion, that are in existence 
at the time any insurer licensed by the Commissioner transfers its corporate 
domicile to this or any other state by merger, consolidation, or any other lawful 
method, shall continue in full force and effect upon the transfer if the insurer 
remains duly licensed by the Commissioner. All outstanding policies of any 
transferring insurer shall remain in full force and effect and need not be 
endorsed as to any new name of the insurer or its new location unless so 
ordered by the Commissioner. Every transferring insurer shall file new policy 
forms with the Commissioner on or before the effective date of the transfer, but 
may use existing policy forms with appropriate endorsements if allowed by, 
and under such conditions as approved by, the Commissioner: Provided, 
however, every such transferring insurer shall (i) notify the Commissioner of 
the details of the proposed transfer and (ii) promptly file any resulting 
amendments to corporate documents filed or required to be filed with the 
Commissioner. (1987, c. 752, s. 10; 1999-132, s. 9.1; 2000-140, s. 11; 2001-223, 
s. 4.2.) 


Editor’s Note. — Session Laws 2001-223,s. 15, 2001, in the first sentence, inserted “li- 
27 is a severability clause. cense” near the beginning of the sentence, sub- 
Effect of Amendments. — Session Laws _ stituted “by the Commissioner” for “to transact 
2000-140, s. 11, effective July 21, 2000, deleted the business of insurance in this State” in two 
“license” preceding “agent appointments and places, and substituted “the” for “such” preced- 
licenses” in the first sentence. ing “transfer” and preceding “insurer remains.” 
Session Laws 2001-223, s. 4.2, effective June 


§ 58-7-75. Amount of capital and/or surplus required; im- 
pairment of capital or surplus. 


The amount of capital and/or surplus requisite to the formation and 
organization of companies under the provisions of Articles 1 through 64 of this 
Chapter shall be as follows: 

(1) Stock Life Insurance Companies. — A stock corporation may be 
organized in the manner prescribed in this Chapter and licensed to do 
the business of life insurance, only when it has paid-in capital of at 
least six hundred thousand dollars ($600,000) and a paid-in initial 
surplus of at least nine hundred thousand dollars ($900,000), and it 
may in addition do the kind of business specified in G.S. 58-7-15(2), 
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without having additional capital or surplus. Every such company 
shall at all times thereafter maintain a minimum capital of not less 
than six hundred thousand dollars ($600,000) and a minimum surplus 
of at least one hundred fifty thousand dollars ($150,000). Provided 
that, any such corporation may do either or both of the kinds of 
insurance authorized for stock accident and health insurance compa- 
nies, as set out in G.S. 58-7-15(3)a. and b., where its charter so 
permits, and only as long as it maintains a minimum capital and 
surplus equal to the sum of the minimum capital and surplus 
requirements of this subdivision and the minimum capital and 
surplus requirements of subdivision (2) of this section. 

(2) Stock Accident and Health Insurance Companies. 

a. Astock corporation may be organized in the manner prescribed in 
this Chapter and licensed to do only the kind of insurance 
specified in G.S. 58-7-15(3)a, when it has paid-in capital of not 
less than four hundred thousand dollars ($400,000), and a paid-in 
initial surplus of at least six hundred thousand dollars 
($600,000). Every such company shall at all times thereafter 
maintain a minimum capital of not less than four hundred 
thousand dollars ($400,000) and a minimum surplus of at least 
one hundred thousand dollars ($100,000). 

b. Any company organized under the provisions of paragraph a of this 
subdivision may, by the provisions of its original charter or any 
amendment thereto, acquire the power to do the kind of business 
specified in G.S. 58-7-15(3)b, if it has a paid-in capital of at least 
six hundred thousand dollars ($600,000) and a paid-in initial 
surplus of at least nine hundred thousand dollars ($900,000). 
Every such company shall at all times maintain a minimum 
capital of not less than six hundred thousand dollars ($600,000) 
and a minimum surplus of at least one hundred fifty thousand 
dollars ($150,000). 

(3) Stock Fire and Marine Companies. — A stock corporation may be 
organized in the manner prescribed in this Chapter and licensed to do 
one or more of the kinds of insurance specified in G.S. 58-7-15 (4), (5), 
(6), (7), (8), (11), (12), (19), (20), (21) and (22) only when it has a paid-in 
capital of not less than eight hundred thousand dollars ($800,000) and 
a paid-in initial surplus of not less than one million two hundred 
thousand dollars ($1,200,000). Every such company shall at all times 
thereafter maintain a minimum capital of not less than eight hundred 
thousand dollars ($800,000) and a minimum surplus of at least two 
hundred thousand dollars ($200,000). Provided that, any such corpo- 
ration may do all the kinds of insurance authorized for casualty, 
fidelity and surety companies, as set out in subdivision (4) of this 
section where its charter so permits, and when and so long as it meets 
and thereafter maintains a minimum capital and surplus equal to the 
sum of the minimum capital and surplus requirements of this 
subdivision and the minimum capital and surplus requirements of 
subdivision (4) of this section. 

(4) Stock Casualty and Fidelity and Surety Companies. — A stock 
corporation may be organized in the manner prescribed in this 
Chapter and licensed to do one or more of the kinds of insurance 
specified in G.S. 58-7-15 (3), (6), (7), (8), (9), (10), (11), (12), (13), (14), 
(15), (16), (17), (18), (19), (21) and (22) only when it has a paid-in 
capital of not less than one million dollars ($1,000,000) and a paid-in 
initial surplus of not less than one million five hundred thousand 
dollars ($1,500,000). Every such company shall at all times thereafter 
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maintain a minimum capital of not less than one million dollars 

($1,000,000) and a minimum surplus of at least two hundred fifty 

thousand dollars ($250,000). 

(5) Mutual Fire and Marine Companies. 

a. Limited assessment companies. — A limited assessment mutual 
company may be organized in the manner prescribed in this 
Chapter and licensed to do one or more kinds of insurance 
specified in G.S. 58-7-15 (4), (5), (6), (7), (8), (11), (12), (19), (20), 
(21) and (22) only when it has no less than five hundred thousand 
dollars ($500,000) of insurance in not fewer than 500 separate 
risks subscribed with a paid-in initial surplus of at least three 
hundred thousand dollars ($300,000), which surplus shall at all 
times be maintained. The assessment liability of a policyholder of 
a company organized in accordance with the provisions of this 
sub-subdivision shall not be limited to less than five annual 
premiums; provided, the limited assessment company may re- 
duce the assessment liability of its policyholders from such five 
annual premiums to one additional annual premium when the 
free surplus of the company amounts to not less than three 
hundred thousand dollars ($300,000), which surplus shall at all 
times be maintained. 

b. Assessable mutual companies. — An assessable mutual company 
may be organized in the manner prescribed in this Chapter and 
licensed to do one or more of the kinds of insurance specified in 
G.S. 58-7-15 (4), (5) and (6), with an unlimited assessment 
hability of its policyholders only when it has not less than five 
hundred thousand dollars ($500,000) of insurance in not fewer 
than 500 separate risks subscribed with a paid-in initial surplus 
equal to twice the amount of the maximum net retained liability 
under the largest policy of insurance issued by the company; but 
not less than sixty thousand dollars ($60,000); which surplus 
shall at all times be maintained. Provided the company, when its 
charter so permits, in addition may be licensed to do one or more 
of the kinds of insurance specified in G.S. 58-7-15 (7), (8), (11), 
(12), (19), (20), (21) and (22), with an unlimited assessment 
liability of its policyholders, when its free surplus amounts to not 
less than sixty thousand dollars ($60,000), which surplus shall at 
all times be maintained. 

c. Nonassessable mutual companies. — A nonassessable mutual 
company may be organized in the manner prescribed in this 
Chapter and licensed to do one or more of the kinds of insurance 
specified in G.S. 58-7-15 (4), (5), (6), (7), (8), (11), (12), (19), (20), 
(21) and (22) and may be authorized to issue policies under the 
terms of which a policyholder is not liable for any assessments in 
addition to the premium set out in the policy only when it has not 
less than five hundred thousand dollars ($500,000) of insurance 
in not fewer than 500 separate risks subscribed with a paid-in 
initial surplus of not less than eight hundred thousand dollars 
($800,000), which surplus shall at all times be maintained. 

d. Town or county mutual insurance companies. — A town or county 
mutual insurance company with unlimited assessment liability 
may be organized in the manner prescribed in this Chapter and 
licensed to do the kinds of insurance specified in G.S. 58-7-15(4) 
only when it has not less than fifty thousand dollars ($50,000) of 
insurance in force in not fewer than 50 separate risks subscribed 
with a paid-in initial surplus of not less than fifteen thousand 
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dollars ($15,000), which surplus shall at all times be maintained. 
A town or county mutual insurance company may, in addition to 
writing the business specified in G.S. 58-7-15(4) cover in the same 
policy the hazards usually insured against under an extended 
coverage endorsement when the company has not less than five 
hundred thousand dollars ($500,000) of insurance in force in not 
fewer than 500 separate risks and maintains a surplus at all 
times of not less than one hundred twenty thousand dollars 
($120,000): Provided, that the company may not operate in more 
than six adjacent counties in this State. Any company authorized 
under this section before July 1, 1991, shall be permitted to 
continue to do the same kinds of business that it was authorized 
to do prior to July 1, 1991, without being required to increase its 
surplus; however, the insurer shall increase its surplus to the 
required amounts on or before July 1, 1992. The requirements of 
this sub-subdivision as to surplus shall apply to such companies 
as a prerequisite to writing additional lines of business, and to 
such companies as a prerequisite to commencing business if 
unlicensed prior to July 1, 1991. 


(6) Mutual Life, Accident and Health Insurance Companies. — A 


nonassessable mutual insurance company may be organized in the 
manner prescribed in this Chapter, and licensed to do only one or 
more of the kinds of insurance specified in G.S. 58-7-15 (1), (2) and (8) 
when it has complied with the requirements of this Chapter and with 
those set forth in sub-subdivisions a through d of this subdivision, 
inclusive, whichever shall be applicable. 

a. If organized to do only the kinds of insurance specified in G.S. 


58-7-15 (1) and (2) the company shall have not less than 500 bona 
fide applications for life insurance in an aggregate amount not 
less than five hundred thousand dollars ($500,000), and shall 
have received from each such applicant in cash the full amount of 
one annual premium on the policy for which the applicant 
applied, in an aggregate amount at least equal to ten thousand 
dollars ($10,000), and shall in addition have a paid-in initial 
surplus of two hundred thousand dollars ($200,000), and shall 
have and maintain at all times a minimum surplus of one 
hundred thousand dollars ($100,000). 


b. If organized to do only the kind of insurance specified in paragraph 


a of G.S. 58-7-15(3) the company shall have not less than 250 
bona fide applications for that insurance, and shall have received 
from each applicant in cash the full amount of one annual 
premium on the policy for which the applicant applied, in an 
aggregate amount of at least ten thousand dollars ($10,000), and 
shall have a paid-in initial surplus of two hundred thousand 
dollars ($200,000) and shall have and maintain at all times a 
minimum surplus of one hundred thousand dollars ($100,000). 


c. If organized to do the kinds of insurance specified in G.S. 58-7-15 


(1) and (3)a, the company shall have complied with the provisions 
of sub-subdivisions a and b of this subdivision. 


d. If organized to do the kind of insurance specified in G.S. 58-7- 


15(3)b, in addition to the kind or kinds of insurance designated in 
any one of the preceding sub-subdivisions of this subdivision, the 
company shall have a paid-in initial surplus of at least five 
hundred thousand dollars ($500,000) and shall maintain a min- 
imum surplus of at least three hundred thousand dollars 
($300,000). 
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(7) Organization of Mutual Casualty, Fidelity and Surety Companies. 

a. Nonassessable, mutual companies. — A mutual insurance com- 
pany with no assessment liability provided for its policyholders 
may be organized in the manner prescribed in this Chapter and 
licensed to do one or more of the kinds of insurance specified in 
G53, 587-15 (3),(6); (7), (8), (9), (10), 11), (12)p (13),,14), (15), 
(16), (17), (18), (19), (21) and (22) when it has a minimum paid-in 
initial surplus of one million dollars ($1,000,000) and not less 
than five hundred thousand dollars ($500,000) in insurance 
subscribed in not less than 500 separate risks. The surplus of the 
company shall at all times be maintained at or above that 
amount. 

b. Assessable mutual companies. — A mutual insurance company 
with assessment liability provided for its policyholders may be 
organized in the manner prescribed in this Chapter and licensed 
to do one or more of the kinds of insurance specified in G.S. 
Domieto Ss) (Oli. (ore (9). CLO), CLL), C12) .(13), C14) tials (io. 
(17), (18), (19), (21) and (22) when it has a minimum paid-in 
initial surplus of four hundred thousand dollars ($400,000) and 
not less than five hundred thousand dollars ($500,000) of insur- 
ance subscribed in not less than 500 separate risks. The company 
shall at all times maintain a surplus in an amount not less than 
four hundred thousand dollars ($400,000). The assessment liabil- 
ity of a policyholder of the company shall not be limited to less 
than one annual premium. 

(8) Organization of Mutual Multiple Line Companies. 

a. Assessable mutual companies. — A company may do all the kinds 
of insurance authorized to be done by a company organized under 
the provisions of sub-subdivision (5)a, and sub-subdivision (7)b of 
this subdivision, where its charter so permits when and if it meets 
the combined minimum requirements of those sub-subdivisions. 
The assessment liability of policyholders of such a company shall 
not be limited to less than one annual premium within any one 
policy year. 

b. Nonassessable mutual companies. — A company may do all the 
kinds of insurance authorized to be done by a company organized 
under the provisions of sub-subdivision (5)c, and sub-subdivision 
(7)a of this subdivision, where its charter so permits when and if 
it meets the combined minimum requirements of those para- 
graphs. The policyholders of such a company shall not be subject 
to any assessment liability. 

(9) Repealed by Session Laws 1991, c. 644, s. 32. 

(10) Impairment of Capital and/or Surplus. — Whenever the Commis- 
sioner finds from a financial statement made by any company, or from 
a report of examination of any company, that its admitted assets are 
less than the aggregate amount of its liabilities and its outstanding 
capital stock, required minimum surplus, or both, the Commissioner 
shall determine, in accordance with G.S. 58-2-165 and other applica- 
ble provisions of this Chapter, the amount of the impairment of 
capital, surplus, or both and issue an order in writing requiring the 
company to eliminate the impairment within such period of not more 
than 90 days as the Commissioner shall designate. The Commissioner 
may, by order served upon the company, prohibit the company from 
issuing any new policies while the impairment exists. If at the 
expiration of the designated period the company has not satisfied the 
Commissioner that the impairment has been eliminated, an order for 
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the rehabilitation or liquidation of the company may be entered as 
provided in Article 30 of this Chapter. 

(11) The Commissioner may require an insurer to have and maintain a 
larger amount of capital or surplus than prescribed in this section, 
based upon the volume and kinds of insurance transacted by the 
insurer and on the principles of risk-based capital as determined by 
the NAIC or the Commissioner. (1899, c. 54, s. 26; 1903, c. 438, s. 4; 
Rev., s. 4729; 1907, c. 1000, s. 5; 1913, c. 140, s. 2; C.S., s. 6832; 1929, 
c. 284, s. 1; 1945, c. 386; 1947, c..721; 1963, c. 943; 1965, c. 947; 1967, 
¢::300; 1 97Ag c35e641973207686;1979) co 421.65. 988. C47 251088 
c. 666, s. 75; 1985 (Reg. Sess., 1986), c. 1013, s. 10; 1989, c. 485, s. 53; 
1991, .c. G44e sez 638). s: 2.7: 1995,.c2.195, &. dee 2001-2235 


Editor’s Note. — Session Laws 2001-223,s. plus,” and inserted “or both” thereafter, in- 
27 is a severability clause. serted “in accordance with G.S. 58-2-165 and 
Effect of Amendments. — Session Laws other applicable provisions of this Chapter,” 
2001-223, s. 5.1, effective June 15, 2001, in the and substituted “capital, surplus, or both” for 
first sentence of subdivision (10), deleted “capital and/or surplus.” 
“and/or” preceding “required minimum sur- 


CASE NOTES 


Cited in American Equitable Assurance Co. 
v. Gold, 249 N.C. 461, 106 S.E.2d 875 (1959). 


§ 58-7-80. Capital stock fully paid in cash. 


The capital stock shall be paid in cash within 12 months from the date of the 
charter or certificate of organization, and no certificate of full shares and no 
policies may be issued until the whole capital is paid in. A majority of the 
directors shall certify on oath that the money has been paid by the stockholders 
for their respective shares and is held as the capital of the company invested 
or to be invested as required by G.S. 58-7-75. (1899, c. 54, s. 27; Rev., s. 4730; 
C.S., s..6333; 1945, c. 386.) 


$$ 58-7-85, 58-7-90: Repealed by Session Laws 1991, c. 681, s. 30. 


§ 58-7-95. Establishment of separate accounts by life in- 
surance companies. 


(a) When used in this section, “variable contract” shall mean any individual 
or group contract issued by an insurance company providing for life insurance 
or annuity benefits or contractual payments or values which vary so as to 
reflect investment results of any segregated portfolio of investments or of a 
designated separate account or accounts in which amounts received or re- 
tained in connection with any of such contracts have been placed. 

(b) Any domestic life insurance company may, pursuant to resolution of its 
board of directors, establish one or more separate accounts and may allocate to 
such account or accounts amounts (including without limitation proceeds 
applied under optional modes of settlement or under dividend options) to 
provide for life insurance, guaranteed investment contracts, or annuities (and 
benefits incidental thereto) payable in fixed or variable amounts or both. 

(c) In addition to the amounts allocated under subsection (b), such company 
may allocate from its general accounts to such separate account or accounts 
additional amounts, which may include an initial allocation to establish such 
account; provided, that such company shall be entitled to withdraw at any 
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time, in whole or in part, its participation in any separate account to which 
funds have been allocated as provided in this subsection (c), and to receive, 
upon withdrawal, its proportionate share of the value of the assets of the 
separate account at the time of withdrawal. 

(d) Except as hereinafter provided, the amounts allocated to any separate 
account and accumulations thereon may be invested and reinvested without 
regard to any requirements or limitations prescribed by the laws of this State 
governing the investments of life insurance companies; provided, that to the 
extent that the company’s reserve liability with regard to (i) benefits guaran- 
teed as to amount and duration, and (ii) funds guaranteed as to principal 
amount or stated rate of interest is maintained in any separate account, a 
portion of the assets of such separate account at least equal to such reserve 
liability shall be, except as the Commissioner may otherwise approve, invested 
in accordance with the laws of this State governing the investments of life 
insurance companies. The investments in such separate account or accounts 
shall not be taken into account in applying the investment limitations 
applicable to other investments of the company. 

(e) Repealed by Session Laws 2001-223, s. 6.3, effective June 15, 2001. 

(f) Repealed by Session Laws 2001-2238, s. 6.3, effective June 15, 2001. 

(g) The life insurance company shall maintain in each separate account 
assets with a value at least equal to the reserves and other contract liabilities 
with respect to the account, except as may otherwise be approved by the 
Commissioner. 

(h) The income, if any, and gains and losses, realized or unrealized, from 
assets allocated to each account shall be credited to or charged against the 
account without regard to other income, gains or losses of the company. 

(i) Unless otherwise approved by the Commissioner, assets allocated to a 
separate account shall be valued at their market value on the date of 
valuation, or if there is no readily available market, then as provided under the 
terms of the contract or the rules or other written agreement applicable to such 
separate account; provided, that unless otherwise approved by the Commis- 
sioner that portion of the assets of such separate account equal to the 
company’s reserve liability with regard to the guaranteed benefits and funds 
referred to in subsection (d) hereof, if any, shall be valued in accordance with 
the rules otherwise applicable to the company’s assets. The reserve liability for 
variable contracts shall be determined in accordance with actuarial procedures 
that recognize the variable nature of the benefits provided and any mortality 
guarantees. 

(j) If and to the extent so provided under the applicable contracts, that 
portion of the assets of any such separate account equal to the reserves and 
other contract liabilities with respect to such account shall not be chargeable 
with liabilities arising out of any other business the company may conduct. 

(k) The life insurance company shall have the power and the company’s 
charter shall be deemed amended to authorize such company to do all things 
necessary under any applicable state or federal law in order that variable 
contracts may be lawfully sold or offered for sale. To the extent such company 
deems it necessary to comply with any applicable federal or state laws, such 
company, with respect to any separate account, including without limitation 
any separate account which is a management investment company or a unit 
investment trust, may provide, for persons having an interest therein, appro- 
priate voting and other rights and special procedures for the conduct of the 
business of such account, including without limitation special rights and 
procedures relating to investment policy, investment advisory services, selec- 
tion of independent public accountants, and the selection of a committee, the 
members of which need not be otherwise affiliated with such company, to 
manage the business of such account. This provision shall not affect existing 
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laws pertaining to the voting rights of the life insurance company’s policyhold- 
ers. 

(1) Amounts allocated to a separate account in the exercise of the power 
granted by this section shall be owned by the company, and the company shall 
not be, or hold itself out to be, a trustee with respect to such amounts. 

(m) The company shall not, in connection with the allocation of investments 
or expenses, or in any other respect, discriminate unfairly between separate 
accounts or between separate and other accounts, but this provision shall not 
require the company to follow uniform investment policies for its accounts. 

(n) No sale, exchange or other transfer of assets may be made by a company 
between any of its separate accounts or between any other investment account 
and one or more of its separate accounts unless, in case of a transfer into a 
separate account, such transfer is made solely to establish the account or to 
support the operation of the contracts with respect to the separate account to 
which the transfer is made, and unless such transfer, whether into or from a 
separate account, is made (i) by a transfer of cash, or (ii) by a transfer of 
securities having a readily determinable market value, provided that such 
transfer of securities is approved by the Commissioner. The Commissioner 
may approve other transfers among such accounts if, in his opinion, such 
transfers would not be inequitable. 

(o) Any contract providing benefits payable in variable amounts delivered or 
issued for delivery in this State shall contain a statement of the essential 
features of the procedure to be followed by the company in determining the 
dollar amount of such variable benefits. Any such contract under which the 
benefits vary to reflect investment experience, including a group contract and 
any certificate in evidence of variable benefits issued thereunder, shall state 
that such dollar amount will so vary and shall contain on its first page a 
statement to the effect that the benefits thereunder are on a variable basis. 

(p) Any variable annuity contract providing benefits payable in variable 
amounts issued under this section may include as an incidental benefit 
provision for payment on death during the deferred period of an amount not in 
excess of the greater of the sum of the premiums or stipulated payments paid 
under the contract or the value of the contract at time of death or any other 
incidental amount approved by the Commissioner; such contracts will be 
deemed not to be contracts of life insurance and therefore not subject to the 
provisions of the insurance law governing life insurance contracts. Provision 
for any other benefit on death during the deferred period will be subject to such 
insurance provisions. 

(q) No domestic life insurance company and no other life insurance company 
shall deliver or issue for delivery within this State any contracts under this 
section unless it is licensed or organized to do a life insurance or annuity 
business in this State, and the Commissioner is satisfied that its financial 
condition and its methods of operation in connection with the issuance of such 
contracts will not render its operation hazardous to the public or its policy- 
holders in this State. In determining the qualification of a company requesting 
authority to deliver such contracts within this State, the Commissioner shall 
consider, among other things: 

(1) The history and financial condition of the company; 

(2) The character, responsibility and general fitness of the officers and 
directors of the company; and 

(3) The law and regulations under which the company is authorized in the 
state of domicile to issue variable annuity contracts. The state of entry 
of an alien company shall be deemed its place of domicile for this 
purpose. 

If the company is a subsidiary of an admitted life insurance company, or 
affliated with such company through common management or ownership, it 
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may be deemed by the Commissioner to have met the provisions of this 
subsection if either it or the parent or affiliated company meets the require- 
ments hereof. 

(r) The Commissioner shall have sole and exclusive authority to regulate 
the issuance by life insurance companies and the sale of such contracts and to 
issue such reasonable rules and regulations as may be necessary to carry out 
the purposes and provisions of this section, and such contracts and the life 
insurance companies which issue them shall not be subject to the Securities 
Law of North Carolina nor to the jurisdiction of the Secretary of State 
thereunder. 

(s) Except for G.S. 58-58-60 and 58-58-120 in the case of a variable annuity 
contract and G.S. 58-58-55, 58-58-120, and 58-58-140(1) in the case of a 
variable life insurance policy and except as otherwise provided in this section, 
all pertinent provisions of the insurance laws of this State shall apply to 
separate accounts and contracts issued in connection therewith. Any individ- 
ual variable life insurance contract, delivered or issued for delivery within this 
State, shall contain reinstatement and nonforfeiture provisions appropriate to 
such a contract. Any group variable life insurance contract, delivered or issued 
for delivery within this State, shall contain grace provisions appropriate to 
such a contract. Any individual variable annuity contract, delivered or issued 
for delivery within this State, shall contain reinstatement provisions appro- 
priate to such a contract. (1965, c. 166; 1969, c. 616, s. 2; 1971, c. 831, s. 2; 1978, 
c. 490; 1979, c. 409, s. 10; 1991, c. 720, s. 4; 1991 (Reg. Sess., 1992), c. 837, s. 
7; 2001-223, ss. 6.1, 6.2, 6.3, 6.4.) 


Editor’s Note. — Session Laws 2001-223, s. 
27 is a severability clause. 

Effect of Amendments. — Session Laws 
2001-223, ss. 6.1 to 6.4, effective June 15, 2001, 
in subsection (b), deleted “received or retained 
in connection with variable contracts” following 
“allocated to such account or accounts,” and 
inserted “guaranteed investment contracts” ”; 
in subsection (c), deleted “that the aggregate 
amount so allocated shall not exceed one per 
centum (1%) of its admitted assets as of the 
preceding December 31, or one million dollars 


($1,000,000), whichever is less, and, provided 
further,” following “provided”; repealed subsec- 
tions (e) and (f), relating to limitations on 
acquisitions; and rewrote subsection (g), which 
read: “The limitations provided in subsections 
(e) and (f) above shall not apply to the invest- 
ment with respect to a separate account in the 
securities of an investment company registered 
under the Investment Company Act of 1940, 
provided that the investments of such invest- 
ment company comply in substance with sub- 
sections (e) and (f) hereof.” 


§ 58-7-100: Repealed by Session Laws 1991, c. 681, s. 30. 


§ 58-7-105. Authority to increase or reduce capital stock. 


The Commissioner shall, upon application, examine the proceedings of 
domestic companies to increase or reduce their capital stock, and when found 
conformable to law shall issue certificates of authority to such companies to 
transact business upon such increased or reduced capital: Provided, that in no 
event shall the said capital stock be reduced to an amount less than that 
required upon organization of such company in G.S. 58-7-75. He shall not allow 
stockholders’ obligations of any description as part of the assets or capital of 
any stock insurance company unless the same are secured by competent 
collateral. (1899, c. 54, s. 15; Rev., s. 4732; C.S., s. 6335; 1945, c. 386; 1991, c. 
720, s. 4.) 
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§ 58-7-110. Assessment of shares; revocation of license. 


When the net assets of a company organized under this Article do not 
amount to more than the amount required in G.S. 58-7-75 for its original 
capital, it may make good its capital to the original amount by assessment of 
its stock. Shares on which such an assessment is not paid within 60 days after 
demand shall be forfeitable and may be canceled by vote of the directors and 
new shares issued to make up the deficiency. If such company does not, within 
three months after notice from the Commissioner to that effect, make good its 
capital or reduce the same, as allowed by this Article, its authority to transact 
new business of insurance shall be revoked by the Commissioner. (1899, c. 54, 
s. 28; 1903, c. 438, s. 4; Rev., s. 4733; C.S., s. 6336; 1945, c. 386; 1991, c. 720, 
s. 4.) 


§ 58-7-115. Increase of capital stock. 


Any company organized under the provisions of Articles 1 through 64 of this 
Chapter may issue pro rata to its stockholders certificates of any portion of its 
surplus which shall be considered an increase of its capital to the amount of 
such certificates. As used in this section, “surplus” means earned surplus; 
provided, however, issuance of certificates out of paid-in and contributed 
surplus will be permitted on a case-by-case basis, with the prior approval of the 
Commissioner. The issuance of those certificates shall not lower the total 
surplus of the insurer to an amount less than that required to be maintained 
by G.S. 58-7-75. The company may, at a meeting called for the purpose, vote to 
increase the amount and number of shares of its capital stock, and to issue 
certificates therefor when paid for in full. In whichever method the increase is 
made, the company shall, within 30 days after the issue of such certificates, 
submit to the Commissioner a certificate setting forth the amount of the 
increase and the facts of the transaction, signed and sworn to by its president 
and secretary and a majority of its directors. If the Commissioner finds that the 
facts conform to the law, he shall endorse his approval thereof; and upon filing 
such certificate so endorsed with the Secretary of State, and the payment ofa 
fee of five dollars ($5.00) for filing the same, the company may transact 
business upon the capital as increased, and the Commissioner shall issue his 
certificate to that effect. (1899, c. 54, s. 29; Rev., s. 4734; C.S., s. 6337; 1945, c. 
396;4991.¢c. 720;:s: 4; 1993,.c..452; s..6.) 


§ 58-7-120. Reduction of capital stock. 


When the capital stock of a company organized under this Article is 
impaired, the company may, upon a vote of the majority of the stock repre- 
sented at a meeting legally called for that purpose, reduce its capital stock and 
the number of shares thereof to an amount not less than the minimum sum 
required by law, but no part of its assets and property shall be distributed to 
its stockholders, Within 10 days after such meeting the company must submit 
to the Commissioner a certificate setting forth the proceedings thereof and the 
amount of the reduction and the assets and liabilities of the company, signed 
and sworn to by its president, secretary, and a majority of its directors. The 
Commissioner shall examine the facts in the case, and if they conform to law, 
and in his judgment the proposed reduction may be made without prejudice to 
the public, he shall endorse his approval upon the certificate. Upon filing the 
certificate so endorsed with the Secretary of State and paying a filing fee of five 
dollars ($5.00), the company may transact business upon the basis of the 
reduced capital as though it were original capital, and its charter shall be 
deemed to be amended to conform thereto, and the Commissioner shall issue 
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his certificate to that effect. The company may, by a majority vote of its 
directors, after the reduction, require the return of the original certificates of 
stock held by each stockholder in exchange for new certificates it may issue in 
lieu thereof for such number of shares as each stockholder is entitled to in the 
proportion that the reduced capital bears to the original capital. (1899, c. 54, s. 
30; Rev:,.s.: 4/35; .C.S...s. 6338; 1991 ¢s.720. s. 4.) 


§ 58-7-125. Dividends not payable when capital stock im- 
paired; liability of stockholders for unlawful 
dividends. 


No dividend shall be paid by any company incorporated in this State when 
its capital stock is impaired, or when such payment would have the effect of 
_impairing its capital stock; and any dividend so paid subjects the stockholders 
receiving it to a joint and several liability to the creditors of said company to 
the extent of the dividend so paid. (1899, c. 54, s. 31; 1903, c. 536, s. 3; Rev., s. 
B10: .5., 8. 63990819452 63862) 


§ 58-7-130. Dividends and distributions to stockholders. 


(a) Each domestic insurance company in North Carolina shall be restricted 
by the Commissioner from the payment of any dividends or other distributions 
to its stockholders whenever the Commissioner determines from examination 
of the company’s financial condition that the payment of future dividends or 
other distributions would cause a hazardous financial condition, impair the 
financial soundness of the company or be detrimental to its policyholders, and 
those restrictions shall continue in force until the Commissioner specifically 
permits the payment of dividends or other distributions to stockholders by the 
company through a written authorization. 

(b) No domestic stock insurance company shall declare dividends to its 
stockholders except from the unassigned surplus of the company as reflected in 
the company’s most recent financial statement filed with the Commissioner 
under G.S. 58-2-165. 

(c) Atransfer out of paid-in and contributed surplus to common or preferred 
capital stock will be permitted on a case-by-case basis, with the Commission- 
er’s prior approval, depending on the necessity for a company to make the 
transfer. 

(d) Nothing in this section and no action taken by the Commissioner in any 
way restricts the liability of stockholders under G.S. 58-7-125. 

(e) Dividends and other distributions paid to stockholders are subject to the 
requirements and limitations of G.S. 58-19-25(d) and G.S. 58-19-30(c). (1945, c. 
B66; 1991,%¢:.720, 8. 9}'2001-223,'8)'5:2.) 


Editor’s Note. — Session Laws 2001-223, s. 
27 is a severability clause. 

Effect of Amendments. — Session Laws 
2001-223, s. 5.2, effective June 15, 2001, re- 
wrote the catchline; inserted the subsection (a) 
designation, and in subsection (a), inserted “or 
other distributions” in three places, substituted 
“the” for “such” preceding “company’s,” inserted 


“cause a hazardous financial condition,” substi- 
tuted “those” for “such” preceding “restrictions,” 
deleted “such future date when” preceding “the 
Commissioner,” substituted “specifically per- 
mits” for “may specifically permit” and deleted a 
former last sentence, relating to liability of 
stockholders under § 58-7-125; and added sub- 
sections (b) through (e). 
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§ 58-7-135: Repealed by Session Laws 1993, c. 452, s. 65. 


Cross References. — As to life and health 
reinsurance agreements, see § 58-7-31. 


§ 58-7-140. Certain officers debarred from commissions. 


No officer or other person whose duty it is to determine the character of the 
risk, and upon whose decision the application shall be accepted or rejected by 
an insurance company, shall receive as any part of his compensation a 
commission upon the premiums, but his compensation shall be a fixed salary 
and such share in the net profits as the directors may determine. Nor shall 
such officer or person be an employee of any officer or agent of the company. 
(1899, c. 54, s. 32; 1903, c. 438, s. 4; Rev., s. 4738; C.S., s. 6347; 1945, c. 386.) 


§ 58-7-145. Restrictions on purchase and sale of equity 
securities of domestic companies. 


(a) Statement of Ownership of Equity Securities. — Every person who is 
directly or indirectly the beneficial owner of more than ten percent (10%) of any 
class of any equity security of a domestic stock insurance company or who is a 
director or an officer of such company shall file in the office of the Commis- 
sioner on or before the first day of June, 1966, or within 10 days after he 
becomes such beneficial owner, director or officer, a statement, in such form as 
the Commissioner may prescribe, of the amount of all equity securities of such 
company of which he is the beneficial owner, and within 10 days after the close 
of each calendar month thereafter if there has been a change in such 
ownership during such month, shall file in the office of the Commissioner a 
statement, in such form as the Commissioner may prescribe, indicating his 
ownership at the close of the calendar month and such changes in his 
ownership as have occurred during such calendar month. 

(b) Profit Made from Sale of Equity Security Held Less than Six Months. — 
For the purpose of preventing the unfair use of information which may have 
been obtained by such beneficial owner, director, or officer by reason of his 
relationship to such company, any profit realized by him from any purchase 
and sale, or any sale and purchase, of any equity security of such company 
within a period of less than six months, unless such security was acquired in 
good faith in connection with a debt previously contracted, shall inure to and 
be recoverable by the company, irrespective of any intention on the part of such 
beneficial owner, director or officer in entering into such transaction of holding 
the security purchased or of not repurchasing the security sold for a period 
exceeding six months. Suit to recover such profit may be instituted at law or in 
equity in any court of competent jurisdiction by the company, or by the owner 
of any equity security of the company in the name and in behalf of the 
company, if the company shall fail or refuse to bring such suit within 60 days 
after request or shall fail diligently to prosecute the same thereafter; but no 
such suit shall be brought more than two years after the date such profit was 
realized. This section shall not be construed to cover any transaction where 
such beneficial owner was not such both at the time of the purchase and sale, 
or the sale and purchase, of the equity security involved, or any transaction or 
transactions which the Commissioner by rules and regulations may exempt as 
not comprehended within the purpose of this section. 

(c) Delivery of Security Sold. — It shall be unlawful for any such beneficial 
owner, director or officer, directly or indirectly, to sell any equity security of 
such company if the person selling the security or his principal (i) does not own 
the security sold, or (ii) if owning the security, does not deliver it against such 
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sale within 20 days thereafter, or does not within five days after such sale 
deposit it in the mails or other usual channels of transportation; but no person 
shall be deemed to have violated this section if he proves that notwithstanding 
the exercise of good faith he was unable to make such delivery or deposit 
within such time, or that to do so would cause undue inconvenience or expense. 

(d) Sales by Dealers. — The provisions of subsection (b) shall not apply to 
any purchase and sale, or sale and purchase, and the provisions of subsection 
(c) shall not apply to any sale, of an equity security of a domestic stock 
insurance company not then or theretofore held by him in an investment 
account, by a dealer in the ordinary course of his business and incident to the 
establishment or maintenance by him of a primary or secondary market 
(otherwise than on an exchange as defined in the Securities Exchange Act of 
1934) for such security. The Commissioner may, by such rules and regulations 
as he deems necessary or appropriate in the public interest, define and 
prescribe terms and conditions with respect to securities held in an investment 
account and transactions made in the ordinary course of business and incident 
to the establishment or maintenance of a primary or secondary market. 

(e) Arbitrage Transactions. — The provisions of subsections (a), (b) and (c) of 
this section shall not apply to foreign or domestic arbitrage transactions unless 
made in contravention of such rules and regulations as the Commissioner may 
adopt in order to carry out the purposes of this section. 

(f) “Equity Security” Defined. — The term “equity security” when used in 
this section means any stock or similar security; or any security convertible, 
with or without consideration, into such a security, or carrying any warrant or 
right to subscribe to or purchase such a security; or any such warrant or right; 
or any other security which the Commissioner shall deem to be of similar 
nature and consider necessary or appropriate, by such rules and regulations as 
he may prescribe in the public interest or for the protection of investors, to 
treat as an equity security. 

(g) Exemptions from Requirements of Section. — The provisions of subsec- 
tions (a), (b) and (c) hereof shall not apply to equity securities of a domestic 
stock insurance company if 

(1) Such securities shall be registered, or shall be required to be regis- 
tered, pursuant to section 12 of the Securities Exchange Act of 1934, 
as amended, or if 

(2) Such domestic stock insurance company shall not have any class of its 
equity securities held of record by 100 or more persons on the last 
business day of the year next preceding the year in which equity 
securities of the company would be subject to the provisions of 
subsections (a), (b) and (c) hereof except for the provisions of this 
subdivision (2). 

(h) Rules and Regulations of Commissioner. — The Commissioner shall 
have the power to make such rules and regulations as may be necessary for the 
execution of the functions vested in him by subsections (a) through (g) hereof, 
and may for such purpose classify domestic stock insurance companies, 
securities, and other persons or matters within his jurisdiction. No provision of 
subsections (a), (b) and (c) hereof imposing any liability shall apply to any act 
done or omitted in good faith in conformity with any rule or regulation of the 
Commissioner, notwithstanding that such rule or regulation may, after such 
act or omission, be amended or rescinded or determined by judicial or other 
authority to be invalid for any reason. 

(i) Severability. — If any part or provision of this section or the application 
thereof to any person or circumstance be adjudged invalid by any court of 
competent jurisdiction, such judgment shall be confined in its operation to the 
part, provision or application directly involved in the controversy in which 
such judgment shall have been rendered and shall not affect or impair the 
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validity of the remainder of this section or the application thereof to other 
persons or circumstances. (1965, c. 127, s. 2.) 


§ 58-7-150. Consolidation. 


(a) A domestic insurer may consolidate with another insurer, subject to the 
following conditions: 

(1) The plan of consolidation must be submitted to and be approved by the 
Commissioner before the consolidation. 

(2) The Commissioner shall not approve the plan unless the Commis- 
sioner finds that it is fair, equitable to policyholders, consistent with 
law, and will not conflict with the public interest. If the Commissioner 
disapproves the plan, the Commissioner shall state the reasons for 
the disapproval and call for a hearing. 

(3) No director, officer, member or subscriber of any such insurer, except 
as is expressly provided by the plan of consolidation, shall receive any 
fee, commission, other compensation or valuable consideration what- 
ever, for in any manner aiding, promoting or assisting in the consol- 
idation. 

(4) Any consolidation as to an incorporated domestic insurer shall in other 
respects be governed by the general laws of this State relating to 
business corporations. The consolidation of a domestic mutual insurer 
may be effected by vote of two thirds of the members voting thereon 
pursuant to such notice and procedure as the Commissioner may 
prescribe. 

(b) Reinsurance of all or substantially all of the insurance obligations or 
risks of existing or in-force policies of a domestic insurer by another insurer 
under an assumption reinsurance agreement, as defined in G.S. 58-10-25(a)(2), 
shall be deemed a consolidation for the purposes of this section. This section 
does not apply to consolidations to the extent regulated by Article 19 or other 
Articles of this Chapter. 

(c) An application for consolidation under this section shall be accompanied 
by a nonrefundable fee of two hundred fifty dollars ($250.00). (1947, c. 923; 
1955, c. 905; 1985, c. 572, s. 4; 1989 (Reg. Sess., 1990), c. 1069, s. 10; 1998, c. 
452, s. 7; 1993 (Reg. Sess., 1994), c. 678, s. 10; 1995, c. 193, s. 18; c. 507, s. 
11A(c); 2001-223, ss. 7.1, 7.2.) 


Editor’s Note. — Session Laws 1989, c. 452, 
s. 8 changed the title of former Article 17A of 
Chapter 58, of which this section was the first 
section, to “Mergers of Insurance Companies.” 
However, most of Article 17A was repealed by 
Session Laws 1989, c. 452, and due to the 
recodification of this Chapter, the amendment 
by c. 452, s. 8 was not effectuated. Session Laws 
1989, c. 452 also enacted an Article 46 of 
Chapter 58, containing similar provisions to 
those contained in the repealed sections of 
former Article 17A. Article 46 has been 
recodified as Article 30 of this Chapter. 

Session Laws 2001-223, s. 27 is a severability 
clause. 

Effect of Amendments. — Session Laws 
2001-223, ss. 7.1 and 7.2, effective June 15, 
2001, substituted “before” for “in advance of” in 
subdivision (a)(1); in subdivision (a)(2), substi- 
tuted “the plan unless the Commissioner” for 


“any such plan unless, after a hearing, he” in 
the first sentence, and in the second sentence 
substituted “disapproves” for “fails to approve,” 
substituted “the Commissioner” for “he,” sub- 
stituted “the” for “his,” and substituted “the 
disapproval and call for a hearing” for “such 
failure in his order made on such hearing”; in 
subdivision (a)(4), divided the former single 
sentence into two sentences, deleting “except 
that” preceding “corporations; and in subsec- 
tion (b), in the first sentence, substituted “obli- 
gations or risks of existing or in-force polices” 
for “in force,” substituted “assumption 
reinsurance agreement, as defined in G.S. 58- 
10-25(a)(2)” for “agreement whereby the 
reinsuring company succeeds to all of the lia- 
bilities of and supplants the domestic insurance 
company thereon,” and added the last sentence. 

Legal Periodicals. — For discussion of this 
Article, see 25 N.C.L. Rev. 429 (1947). 
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Cited in Long v. Beacon Ins. Co., 87 N.C. 
App. 171, 360 S.E.2d 134 (1987). 


§ 58-7-155. Application fee. 


Every application for redomestication under G.S. 58-7-60 and G.S. 58-7-65 
shall be accompanied by a nonrefundable fee of two hundred dollars ($200.00). 
(1989 (Reg. Sess., 1990), c. 1069, s. 9; 1995, c. 507, s. 11A(c).) 


§ 58-7-160. Investments unlawfully acquired. 


Whenever it appears by examination as authorized by law that a domestic 
insurer has acquired any assets in violation of the law in force on the date of 
the acquisition, the Commissioner shall disallow the amount of the assets, if 
wholly ineligible, or the amount of the value thereof in excess of any limitation 
prescribed by this Chapter and shall deduct that amount as a nonadmitted 
asset of the insurer. (1991, c. 681, s. 29.) 


§ 58-7-162. Allowable or admitted assets. 


In any determination of the financial condition of an insurer, there shall be 
allowed as assets only those assets owned by an insurer and that consist of: 

(1) Cash in the possession of the insurer, or in transit under its control, 
and including the true balance of any deposit in a solvent United 
States bank, savings and loan association, or trust company, and the 
balance of any such deposit in an insolvent United States bank, 
savings and loan association, or trust company, to the extent insured 
by a federal agency. 

(2) Investments, securities, properties, and loans acquired or held in 
accordance with this Chapter, and in connection therewith the follow- 
ing items: 

a. Interest due or accrued on any bond or evidence of indebtedness 
that is not in default. 

b. Declared and unpaid dividends on stock and shares, unless that 
amount has otherwise been allowed as an asset. 

c. Interest due or accrued upon a collateral loan in an amount not to 
exceed one year’s interest thereon. 

d. Interest due or accrued on deposits in solvent banks, savings and 
loan associations, and trust companies, and interest due or 
accrued on other assets, if the interest is, in the Commissioner’s 
judgment, a collectible asset. 

e. Interest due or accrued on a current mortgage loan, in an amount 
not exceeding in any event the amount, if any, of the excess of the 
value of the property less delinquent taxes thereon over the 
unpaid principal; but in no event shall interest accrued for a 
period in excess of 90 days be allowed as an asset. 

f. Rent due or accrued on real property if the rent is not in arrears for 
more than three months, and rent more than three months in 
arrears if the payment of the rent is adequately secured by 
property held in the tenant’s name and conveyed to the insurer as 
collateral and the underlying collateral is admissible under this 
Chapter. 

. The unaccrued portion of taxes paid before the due date on real 
property. 
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(3) Premium notes, policy loans, and other policy assets and liens on 
policies and certificates of life insurance and annuity contracts and 
accrued interest thereon, in an amount not exceeding the legal reserve 
and other policy liabilities carried on each individual policy. 

(4) The net amount of uncollected and deferred premiums and annuity 
considerations in the case of a life insurer. 

(5) Premiums in the course of collection, other than for nonsingle pre- 
mium life insurance, not more than 90 days past due, less commis- 
sions payable thereon, except for premiums payable directly or 
indirectly by the United States government or by any of its instru- 
mentalities. 

(6) All premiums in the course of collection not more than 90 days past 
due, excluding commissions payable thereon, due from any person 
that solely or in combination with the person’s affiliates owes the 
insurer an amount that equals or exceeds five percent (5%) of the 
insurer’s surplus as regards policyholders, but only if: 

a. The premiums collected by the person or affiliates and not remitted 
to the insurer are held in a trust account with a bank or other 
depository approved by the Commissioner. The funds shall be 
held as trust funds and may not be commingled with any other 
funds of the person or affiliates. Disbursements from the trust 
account may be made only to the insurer, the insured, or, for the 
purpose of returning premiums, a person that is entitled to 
returned premiums on behalf of the insured. A written copy of the 
trust agreement shall be filed with and approved by the Commis- 
sioner before becoming effective. The Commissioner shall disap- 
prove any trust agreement filed under this sub-subdivision that 
does not assure the safety of the premiums collected. The invest- 
ment income derived from the trust may be allocated as the 
parties consider to be proper. The person or affiliates shall deposit 
premiums collected into the trust account within 15 business 
days after collection; or 

b. The person or affiliates shall provide to the insurer, and the insurer 
shall maintain in its possession, an unexpired, clean, irrevocable 
letter of credit, payable to the insurer, issued for a term of no less 
than one year and in conformity with the requirements set forth 
in this sub-subdivision, the amount of which equals or exceeds 
the liability of the person or affiliates to the insurer, at all times 
during the period that the letter of credit is in effect, for 
premiums collected by the person or affiliates. The letter of credit 
shall be issued under arrangements satisfactory to the Commis- 
sioner and the letter shall be issued by a banking institution that 
is a member of the Federal Reserve System and that has a 
financial standing satisfactory to the Commissioner; or 

c. The person or affiliates shall provide to the insurer, and the insurer 
shall maintain in its possession, evidence that the person or 
affiliates have purchased and have currently in effect a financial 
guaranty bond, payable to the insurer, issued for a term of not 
less than one year and that is in conformity with the require- 
ments set forth in this sub-subdivision, the amount of which 
equals or exceeds the liability of the person or affiliates to the 
insurer, at all times during which the financial guaranty bond is 
in effect, for the premiums collected by the person or persons. The 
financial guaranty bond shall be issued under an arrangement 
satisfactory to the Commissioner and the financial guaranty bond 
shall be issued by an insurer that is authorized to transact that 
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business in this State, that has a financial standing satisfactory 
to the Commissioner, and that is neither controlled nor control- 
ling in relation to either the insurer or the person or affiliates for 
whom the bond is purchased. 
Premiums receivable under this subdivision will not be allowed as an 
admitted asset if a financial evaluation by the Commissioner indi- 
cates that the person or affiliates are unlikely to be able to pay the 
premiums as they become due. The financial evaluation shall be based 
on a review of the books and records of the controlling or controlled 
person. 

(7) Installment premiums other than life insurance premiums to the 
extent of the unearned premium reserve carried on the policy to which 
the premiums apply. 

(8) Notes and like written obligations not past due, taken for premiums 
other than life insurance premiums, on policies permitted to be issued 
on that basis, to the extent of the unearned premium reserves carried 
thereon. 

(9) The full amount of reinsurance which is recoverable by a ceding 
insurer from a solvent reinsurer and is authorized under G.S. 58-7-21. 

(10) Amounts receivable by an assuming insurer representing funds 
withheld by a solvent ceding insurer under a reinsurance treaty. 

(11) Deposits or equities recoverable from underwriting associations, 
syndicates, and reinsurance funds, or from any suspended banking 
institution, to the extent considered by the Commissioner to be 
available for the payment of losses and claims and at values to be 
determined by the Commissioner. 

(12) Electronic and mechanical machines, including operating and system 
software constituting a management information system, if the cost of 
the system is at least twenty-five thousand dollars ($25,000) but not 
more than two percent (2%) of total admitted assets; the cost shall be 
amortized in full over a period not to exceed seven calendar years. 

(13) Other assets, not inconsistent with the provisions of this section, 
considered by the Commissioner to be available for the payment of 
losses and claims, at values to be determined by the Commissioner. 
San c. 681, s. 29; 1993, c. 452, s. 8; 1995 (Reg. Sess., 1996), c. 659, 
s. 1. 


§ 58-7-163. Assets not allowed. 


In addition to assets impliedly excluded by the provisions of G.S. 58-7-162, 
the following expressly shall not be allowed as assets in any determination of 
the financial condition of an insurer: 

(1) Goodwill, trade names, and other like intangible assets. 

(2) Advances (other than policy loans) to officers, directors, and control- 
ling stockholders, whether secured or not, and advances to employees, 
agents, and other persons on personal security only. 

(3) Stock of the insurer or any material equity therein or loans secured 
thereby, or any material proportionate interest in the stock acquired 
or held through the ownership by the insurer of an interest in another 
firm, corporation, or business unit. 

(4) Furniture, fixtures, other equipment, safes, vehicles, libraries, statio- 
nery, literature, and supplies, other than data processing ana account- 
ing systems authorized under G.S. 58-7-162(12), except in the case of 
title insurers the materials and plants which G.S. 58-7-182 expressly 
authorizes the insurer to invest in, and except, in the case of any 
insurer, any personal property that the insurer is permitted to hold 
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under this Chapter, or that is acquired through foreclosure of chattel 
mortgages acquired under G.S. 58-7-180, or that is reasonably neces- 
sary for the maintenance and operation of real estate that the insurer 
uses for a home office, branch office, and similar purposes. 

(5) The amount, if any, by which the aggregate book value of investments 
as carried in the ledger assets of the insurer exceeds the aggregate 
value of the investments as determined under this Chapter. 

(6) Bonds, notes, or other evidences of indebtedness that are secured by 
mortgages or deeds of trust that are in default, to the extent of the cost 
or carrying value that is in excess of the value as determined pursuant 
to other provisions of this Chapter. 

(7) Prepaid and deferred expenses. 

(8) Certificates of contribution or other similar evidences of indebtedness. 

(9) Any asset that is encumbered in any manner unless the asset is 
authorized under G.S. 58-7-187 or G.S. 58-7-162(13). (1991, c. 681, s. 
29; 1998, c. 452, s. 9; 1993 (Reg. Sess., 1994), c. 678, s. 11.) 


§ 58-7-165. Eligible investments. 


(a) Insurers shall invest in or lend their funds on the security of, and shall 
hold as invested assets, only eligible investments as prescribed in this Chapter. 

(b) Any particular investment held by an insurer on December 31, 1991, 
that was a legal investment when it was made, and that the insurer was 
legally entitled to possess immediately before January 1, 1992, is an eligible 
investment. 

(c) Eligibility of an investment shall be determined as of the date of its 
making or acquisition, except as stated otherwise in this Chapter. 

(d) Any investment limitation based upon the amount of the insurer’s assets 
or particular funds shall relate to those assets or funds shown by the insurer’s 
annual statement as of the December 31 preceding the date of acquisition of 
the investment by the insurer, or, if applicable, as shown by the most current 
quarterly financial statement filed by the insurer. (1991, c. 681, s. 29.) 


§ 58-7-167. General qualifications. 


(a) No security or investment, other than real or personal property acquired 
under G.S. 58-7-187, is eligible for acquisition unless it is interest-bearing or 
interest-accruing, is entitled to receive dividends if and when declared and 
paid, or is otherwise income-producing, is not then in default in any respect, 
and the insurer is entitled to receive for its exclusive account and benefit the 
interest or income accruing thereon. 

(b) No security or investment shall be eligible for purchase at a price above 
its market value unless it is approved by the Commissioner and is valued in 
accordance with valuation procedures of the NAIC that have been adopted by 
the Commissioner. 

(c) This Chapter does not prohibit the acquisition by an insurer of other or 
additional securities or property if received as a dividend, as a lawful 
distribution of assets, or under a lawful and bona fide agreement of bulk 
reinsurance, merger, or consolidation. Any investment so acquired that is not 
otherwise eligible under this Chapter shall be disposed of under G.S. 58-7-188 
if the investment is in property or securities. (1991, c. 681, s. 29.) 


§ 58-7-168. Authorization of investment. 


An insurer shall not make any investment or loan, other than a policy loan 
or annuity contract loan of a life insurer, unless the investment or loan is 
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authorized or approved by the insurer’s board of directors or by a committee 
authorized by the board and charged with the supervision or making of the 
investment or loan. The minutes of any such committee shall be recorded and 
regular reports of the committee shall be submitted to the board of directors. 
(1991, c. 681, s: 29.) 


§ 58-7-170. Diversification. 


(a) Every insurer must maintain an amount equal to its entire policyholder- 
related liabilities and the minimum capital and surplus required to be 
maintained by the insurer under this Chapter invested in coin or currency of 
the United States and in investments authorized under this Chapter, other 
than the investments authorized under G.S. 58-7-183 or G.S. 58-7-187, except 
G.S. 58-7-187(b)(1). 

_ (b) Investments eligible under subsection (a), except investments acquired 
under G.S. 58-7-183, are subject to the following limitations, other limitations 
of this section, and any other limitations that are expressly provided for in any 
provision under which the investment is authorized: 

(1) The cost of investments made by insurers in stock authorized by G.S. 
58-7-173 shall not exceed twenty-five percent (25%) of the insurer’s 
admitted assets, provided that no more than twenty percent (20%) of 
the insurer’s admitted assets shall be invested in common stock; and 
the cost of an investment in stock of any one corporation shall not 
exceed three percent (3%) of the insurer’s admitted assets. Notwith- 
standing any other provision in this Chapter, the financial statement 
carrying value of all stock investments shall be used for the purpose 
of determining the asset value against which the percentage limita- 
tions are to be applied. Investments in the voting securities of a 
depository institution, or any company that controls a depository 
institution, shall not exceed five percent (5%) of the insurer’s admitted 
assets. As used in this subdivision, “depository institution” has the 
same meaning as in section 3 of the Federal Deposit Insurance Act, 12 
U.S.C. § 18138; and includes any foreign bank that maintains a 
branch, an agency, or a commercial lending company in the United 
States. 

(2) The cost of Canadian investments authorized by G.S. 58-7-173 shall 
not exceed forty percent (40%) of the insurer’s admitted assets in the 
ageregate, provided that no more than twenty-five percent (25%) of 
the insurer’s admitted assets shall be invested in Canadian invest- 
ments authorized by G.S. 58-7-173(11). 

(c) The cost of investments made by an insurer in mortgage loans autho- 
rized by G.S. 58-7-179 with any one person, or in mortgage pass-through 
securities and derivatives of mortgage pass-through securities authorized by 
G.S. 58-7-173(1), (2), (8), or (17), and backed by a single collateral package, 
shall not exceed three percent (3%) of the insurer’s admitted assets. An insurer 
shall not invest in additional mortgage loans or mortgage pass-through 
securities and derivatives of mortgage pass-through securities without the 
Commissioner’s consent if the admitted value of all those investments held by 
the insurer exceeds an aggregate of sixty percent (60%) of the admitted assets 
of the insurer. Within the aggregate sixty percent (60%) limitation, the 
admitted value of all mortgage pass-through securities and derivatives of 
mortgage pass-through securities permitted by G.S. 58-7-173(17) shall not 
exceed thirty-five percent (35%) of the admitted assets of the insurer. The 
admitted value of other mortgage loans permitted by G.S. 58-7-179 shall not 
exceed forty percent (40%) of the admitted assets of the insurer. Mortgage 
pass-through securities authorized by G.S. 58-7-173(1), (2), or (8) shall only be 
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subject to the single collateral package limitation and the sixty percent (60%) 
ageregate limitation. No later than January 31, 1999, an insurer that has 
mortgage investments that exceed the limitations specified in this subsection 
shall submit to the Commissioner a plan to bring the amount of mortgage 
investments into compliance with the specified limitations by January 1, 2004. 

(d) Without the Commissioner’s prior written approval, the cost of invest- 
ments permitted under G.S. 58-7-173 and G.S. 58-7-178, and that are classified 
as medium to lower quality obligations, other than obligations of subsidiaries 
or affiliated corporations as that term is defined in G.S. 58-19-5, shall be 
limited to: 

(1) No more than twenty percent (20%) of an insurer’s admitted assets; 

(2) No more than ten percent (10%) of an insurer’s admitted assets in 
obligations that have been given a rating of 4, 5, or 6 by the Securities 
Valuation Office of the NAIC; 

(3) No more than three percent (3%) of an insurer’s admitted assets in 
obligations that have been given a rating of 5 or 6 by the Securities 
Valuation Office of the NAIC; and 

(4) No more than one percent (1%) of an insurer’s admitted assets in 
obligations that have been given a rating of 6 by the Securities 
Valuation Office of the NAIC. 

(5), (6). Repealed by Session Laws 1998, c. 452, s. 11. 

(e) As used in subsections (d), (f), (g), and (h) of this section, “medium to 
lower quality obligations” means obligations that have been given a rating of 3, 
4, 5, or 6 by the Securities Valuation Office of the NAIC. 

(f) Kach insurer shall possess and maintain adequate documentation to 
establish that its investments in medium to lower quality obligations do not 
exceed the limitations under subsection (d). 

(g) The provisions of subsections (d), (e), and (f) of this section apply to any 
investment made after December 31, 1991. If an insurer’s investments in 
medium to lower quality obligations equal or exceed the maximum amounts 
permitted by subsection (d) as of December 31, 1991, the insurer shall not 
acquire any additional medium to lower quality obligations without the 
Commissioner’s prior written approval. An insurer that is not in compliance 
with subsection (d) of this section as of December 31, 1991, may hold until 
maturity or until December 31, 1995, whichever is sooner, only those medium 
to lower quality obligations it owns on that date, if the obligations were 
obtained in compliance with the law in effect when the investments were 
made. If the insurer sells, transfers, or otherwise disposes of the securities 
before maturity, the insurer may not acquire any medium to lower quality 
obligations as substitutions or replacements without the Commissioner’s prior 
approval. 

(h) An insurer that is not in compliance with subsection (d) of this section on 
December 31, 1991, shall file with its annual statement a separate schedule of 
the medium to lower quality obligations it owns on December 31, 1991. Until 
it is in compliance with subsection (d) of this section, the insurer shall file with 
each succeeding annual and quarterly statement a separate schedule of the 
medium to lower quality obligations it owns as of the reporting date of the filed 
statement. 

_ @) Failure to obtain the Commissioner’s prior written approval shall result 
In any investments in excess of those permitted by subsection (d) of this section 
not being allowed as an asset of the insurer. 

(j) The Commissioner may limit the extent of an insurer’s deposits with any 
financial institution if the Commissioner determines that the financial sol- 
vency of the insurer is threatened by a deposit in excess of insured limits. 

(k) The provisions of this section supersede any inconsistent provision of 
section 106 of the Secondary Mortgage Market Enhancement Act of 1984, 15 
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U.S.C. § 77r-1, to the extent permitted by that Act. (1991, c. 681, s. 29; 1993, 
c. 452, ss. 10-13; c. 504, s. 43; 1993 (Reg. Sess., 1994), c. 678, s. 12; 1998-212, 
s. 26BG); 2001-215, s. 3; 2001-228, ss. 8.1, 8.2.) 


Editor’s Note. — Session Laws 2001-223, s. 
27 is a severability clause. 

Effect of Amendments. — Session Laws 
2001-215, s. 3, effective June 15, 2001, added 
the last two sentences in subdivision (b)(1). 

Session Laws 2001-223, ss. 8.1 and 8.2, effec- 
tive June 15, 2001, in subsection (b), added 
“other limitations of this section, and any other 
limitations that are expressly provided for in 
any provision under which the investment is 
authorized,” at the end of the introductory 


read: “Other limitations, if any, that are ex- 
pressly provided for in any provision under 
which the investment is authorized”; and in 
subsection (d), substituted “permitted under 
G.S. 58-7-173 and G.S. 58-7-178,” for “in bonds, 
debentures, notes, commercial paper, or other 
debt obligations issued, assumed, or guaran- 
teed by any solvent United States institution, 
any state, Canada, or any Canadian province” 
substituted “G.S. 58-19-5” for “G.S. 58-7-177” in 
the introductory language. 


‘language, and rewrote subdivision (b)(2), which 


§ 58-7-172. Cash and deposits. 


An insurer may have funds in coin or currency of the United States on hand 
or on deposit in any solvent national or state bank, savings and loan 
association, or trust company. (1991, c. 681, s. 29.) 


§ 58-7-173. Permitted insurer investments. 


An insurer may invest in: 

(1) Bonds, notes, warrants, and other evidences of indebtedness that are 
direct obligations of the U.S. Government or for which the full faith 
and credit of the U.S. Government is pledged for the payment of 
principal and interest. 

(2) Loans insured or guaranteed as to principal and interest by the U.S. 
Government or by any agency or instrumentality of the U.S. Govern- 
ment to the extent of the insurance or guaranty. 

(3) Student loans insured or guaranteed as to principal by the U.S. 
Government or by any agency or instrumentality of the U.S. Govern- 
ment to the extent of the insurance or guaranty. 

(4) Bonds, notes, warrants, and other securities not in default that are the 
direct obligations of any state or United States territory or the 
government of Canada or any Canadian province, or for which the full 
faith and credit of such state, government, or province has been 
pledged for the payment of principal and interest. 

(5) Bonds, notes, warrants, and other securities not in default of any 
county, district, incorporated city, or school district in any state of the 
United States, or the District of Columbia, or in any Canadian 
province, that are the direct obligations of the county, district, city, or 
school district and for payment of the principal and interest of which 
the county, district, city, or school district has lawful authority to levy 
taxes or make assessments. 

(6) Bonds, notes, certificates of indebtedness, warranties, or other evi- 
dences of indebtedness that are payable from revenues or earnings 
specifically pledged therefor of any public toll bridge, structure, or 
improvement owned by any state, incorporated city, or legally consti- 
tuted public corporation or commission, all within the United States 
or Canada, for the payment of the principal and interest of which a 
lawful sinking fund has been established and is being maintained and 
if no default by the issuer in payment of principal or interest has 
occurred on any of its bonds, notes, warrants, or other securities 
within five years prior to the date of investment therein. 
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(7) Bonds, notes, certificates of indebtedness, warrants, or other evidences 
of indebtedness that are valid obligations issued, assumed, or guar- 
anteed by the United States, any state, any county, city, district, 
political subdivision, civil division, or public instrumentality of any 
such government or unit thereof, or in any province of Canada; if by 
statute or other legal requirements the obligations are payable as to 
both principal and interest from revenues or earnings from the whole 
or any part of any utility supplying water, gas, a sewage disposal 
facility, electricity, or any other public service, including but not 
limited to a toll road or toll bridge. 

(8) Bonds, debentures, or other securities of the following agencies, 
whether or not those obligations are guaranteed by the U.S. Govern- 
ment: 

a. Fannie Mae, and stock thereof when acquired in connection with 
the sale of mortgage loans to the Association. 

b. Any federal land bank, when the securities are issued under the 
Farm Loan Act; 

c. Any federal home loan bank, when the securities are issued under 
the Home Loan Bank Act; 

d. The Home Owners’ Loan Corporation, created by the Home Own- 
ers’ Loan Act of 1933; 

e. Any federal intermediate credit bank, created by the Agricultural 
Credits Act; 

f. The Central Bank for Cooperatives and regional banks for cooper- 
atives organized under the Farm Credit Act of 1933, or by any of 
such banks; and any notes, bonds, debentures, or other similar 
obligations, consolidated or otherwise, issued by farm credit 
institutions under the Farm Credit Act of 1971; 

g. Any other similar agency of the U.S. Government that is of similar 
financial quality. 

(9) Bonds, debentures, or other securities of public housing authorities, 
issued under the Housing Act, of 1949, the Municipal Housing 
Commission Act, or the Rural Housing Commission Act, or issued by 
any public housing authority or agency in the United States, if the 
bonds, debentures, or other securities are secured by a pledge of 
annual contributions to be paid by the United States or any United 
States agency. 

(10) Obligations issued, assumed, or guaranteed by the International 
Bank for Reconstruction and Development, the International Finance 
Corporation, the Inter-American Development Bank, the Asian De- 
velopment Bank, or the African Development Bank; and the cost of 
investments made under this subdivision in any one institution shall 
not exceed three percent (3%) of the insurer admitted assets. 

(11) Bonds, notes, or other interest-bearing or interest-accruing obliga- 
tions of any solvent institution organized under the laws of the United 
States, of any state, Canada or any Canadian province; provided such 
instruments are rated and valued by the Securities Valuation Office of 
the NAIC. The cost of investments made under this subdivision in any 
one rape shall not exceed three percent (3%) of an insurer’s admitted 
assets. 

(12) Secured obligations of duly constituted churches and of church- 
holding companies; and the cost of investments made under this 
subdivision shall not exceed three percent (3%) of the insurer’s 
admitted assets. 

(13) Equipment trust obligations or certificates adequately secured and 
evidencing an interest in transportation equipment, wholly or in part 
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within the United States, and the right to receive determined portions 
of rental, purchase, or other fixed obligatory payments for the use or 
purchase of that transportation equipment; and the cost of invest- 
ments made under this subdivision shall not exceed twenty percent 
(20%) of the insurer’s admitted assets. 


(14) Share or savings accounts of savings and loan associations or 


building and loan associations. 


(15) Loans with a maturity not in excess of 12 years from the date thereof 


that are secured by the pledge of securities eligible for investment 
under this Chapter or by the pledge or assignment of life insurance 
policies issued by other insurers authorized to transact insurance in 
this State. On the date made, no such loan shall exceed in amount 
seventy-five percent (75%) of the market value of the collateral 
pledged, except that loans upon the pledge of U.S. Government bonds 
and loans upon the pledge or assignment of life insurance policies 
shall not exceed ninety-five percent (95%) of the market value of the 
bonds or the cash surrender value of the policies pledged. The market 
value of the collateral pledge shall at all times during the continuance 
of the loans meet or exceed the miminum percentages herein. Loans 
made under this section shall not be renewable beyond a period of 12 
years from the date of the loan. 


(16) Stocks, common or preferred, of any corporation created or existing 


under the laws of the United States, any U.S. territory, Canada or any 
Canadian province, or of any state. An insurer may invest in stocks, 
common or preferred, of any corporation created or existing under the 
laws of any foreign country other than Canada subject to the provi- 
sions of G.S. 58-7-178. 


(17) Mortgage pass-through securities and derivatives thereof, that have 


been rated as investment grade by the Securities Valuation Office of 
the NAIC including, without limitation, collateral mortgage obliga- 
tions backed by a pool of mortgages of the kind, class, and investment 
quality as those eligible for investment under G.S. 58-7-179. (1991, c. 
681, s. 29; 1993, c. 105, s. 1; c. 452, s. 14; c. 504, s. 44; 2001-223, ss. 8.3, 


8.4, 8.5, 8.6, 8.7, 8.8; 2001-487, s. 14(¢g).) 


Editor’s Note. — Session Laws 2001-223, s. 
27 is a severability clause. 

Effect of Amendments. — Session Laws 
2001-223, ss. 8.3 to 8.8, deleted “and the cost of 
investments made under this subdivision shall 
not exceed the lesser of three percent (3%) of 
the insurer’s admitted assets or ten percent 
(10%) of the insurer’s capital and surplus” at 
the end of subdivision (9); in subdivision (10), 
added “in any one institution” preceding ‘Shall 
not exceed,” deleted “the lesser of” thereafter, 
and deleted “or ten percent (10%) of the insur- 
er’s capital and surplus” at the end; in subdivi- 
sion (11), in the second sentence, deleted “issu- 
ers from any one industry shall not exceed ten 
percent (10%) of an insurer’s admitted assets, 
and the cost of investments made in” following 
“this subdivision in,” and deleted “or ten per- 
cent (10%) of an insurer’s capital and surplus, 
whichever is greater” at the end of that sen- 
tence, and deleted the former final sentence, 
which read: “As used in this subdivision, ‘indus- 
try’ means a distinct and recognized area of 


economic activity that consists of the produc- 
tion, manufacture, or distribution of common 
goods, products, commodities, or services”; in 
subdivision (12), substituted “three percent 
(3%) for “the lesser of one percent (1%),” and 
deleted “or five percent (5%) of the insurer’s 
capital and surplus” at the end of that subdivi- 
sion; deleted “and the cost of investments made 
under this subdivision shall not exceed the 
lesser of three percent (3%) of the insurer’s 
admitted assets or five percent (5%) of the 
insurer’s capital and surplus” at the end of 
subdivision (14); and substituted “subject to the 
provisions of G.S. 58-7-178” for “af the stocks 
are listed and traded on a national securities 
exchange in the United States or if the invest- 
ment in stocks of any corporation created or 
existing under the laws of any foreign country 
are first approved by the Commissioner. Noth- 
ing in this section applies to qualifying invest- 
ments made by an insurer in a foreign country 
under authority of G.S. 58-7-178” at the end of 
subdivision (16). 
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for “The Federal National Mortgage Associa- 
tion” at the beginning of subdivision (8)a. 


CASE NOTES 


There was no requirement in former 
§ 58-7-90 that insurance companies invest 
in risk-free ventures; rather, the statute pro- 
vided that insurance companies could engage 


in a variety of investments. State ex rel. 
Comm’r of Ins. v. North Carolina Rate Bureau, 
40 N.C. App. 85, 252 S.E.2d 811, cert. denied, 
297 N.C. 452, 256 S.E.2d 810 (1979). 


§ 58-7-175. Policy loans. 


A life insurer may lend to its policyholder, upon pledge of the policy as 
collateral security, any sum not exceeding the cash loan value of the policy; or 
may lend against pledge or assignment of any of its supplementary contracts 
or other contracts or obligations, as long as the loan is adequately secured by 
the pledge or assignment. Loans so made are eligible investments of the 
insurer. (1991, c. 681, s. 29.) 


§ 58-7-177: Repealed by Session Laws 2001-223, s. 8.9, effective June 15, 
2001. 


§ 58-7-178. Foreign or territorial investments. 


(a) An insurer authorized to transact insurance in a foreign country or any 
U.S. territory may have funds invested in securities that may be required for 
that authority and for the transaction of that business, provided the funds and 
securities are substantially of the same kinds, classes, and investment grades 
as those otherwise eligible for investment under this Chapter. The aggregate 
amount of investments under this subsection shall not exceed the amount that 
the insurer is required by law to invest in the foreign country or United States 
territory, or one and one-half times the amount of reserves and other obliga- 
tions under the contracts, whichever is greater. 

(b) An insurer, whether or not it is authorized to do business or has 
outstanding insurance contracts on lives or risks in any foreign country, may 
invest in bonds, notes, or stocks of any foreign country or alien corporation that 
are substantially of the same kinds, classes, and investment grades as those 
otherwise eligible for investment under this Chapter. The aggregate amount of 
investments under this subsection shall not exceed ten percent (10%) of the 
insurer’s admitted assets, provided that the cost of investments in any foreign 
country under this subsection shall not exceed three percent (3%) of the 
insurer’s admitted assets. 

(c) Canadian securities eligible for investment under other provisions of this 
Chapter are not subject to this section. (1991, c. 681, s. 29; 2001-223, s. 8.11; 
2001-487, s. 103(b).) 


Editor’s Note. — Session Laws 2001-223, s. 
27 is a Severability clause. 

Effect of Amendments. — Session Laws 
2001-223, s. 8.11, effective June 15, 2001, re- 
wrote the section. 


Session Laws, 2001-487, s. 103(b), effective 
December 16, 2001, amends this section as 
amended by Session Laws 2001-223, s. 8.11, by 
deleting “ercent (5%) of admitted assets.” fol- 
lowing the first sentence in subsection (a). 
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§ 58-7-179. Mortgage loans. 


(a) An insurer may invest any of its funds in bonds, notes, or other evidences 
of indebtedness that are secured by first mortgages or deeds of trust upon 
improved real property located in the United States, any U.S. territory, or 
Canada, or that are secured by first mortgages or deeds of trust upon leasehold 
estates having an unexpired term of not less than 30 years, inclusive of the 
terms that may be provided by enforceable options of renewal, as long as the 
loan matures at least 20 years before the expiration of such lease, in improved 
real property located in the United States, any U.S. territory, or Canada. In all 
cases the security for the loan must be a first lien upon the real property, and 
there must not be any condition or right of reentry or forfeiture not insured 
against under which, in the case of real property other than leaseholds, the lien 
can be cut off or subordinated or otherwise disturbed, or under which, in the 
case of leaseholds, the insurer cannot continue the lease in force for the 
duration of the loan. Nothing herein prohibits any investment because of the 
existence of any prior lien for ground rents, taxes, assessments, or other 
similar charges not yet delinquent. This section does not prohibit investment 
in mortgages or similar obligations when made under G.S. 58-7-180. 

(b) “Improved real property” means all farmlands used for tillage, crops, or 
pasture; timberlands; and all real property on which permanent improve- 
ments, and improvements under construction or in process of construction, 
suitable for residential, institutional, commercial, or industrial use are situ- 
ated. 

(c) No such mortgage loan or loans made or acquired by an insurer on any 
one property shall, at the time of investment by the insurer, exceed the larger 
of the following amounts, as applicable: 

(1) Ninety-five percent (95%) of the value of the real property or leasehold 
securing the real property in the case of a mortgage on a dwelling 
primarily intended for occupancy by not more than four families if 
they insure down to seventy-five percent (75%) with a licensed 
mortgage insurance company, or seventy-five percent (75%) of the 
value in the case of other real estate mortgages; 

(2) The amount of any insurance or guaranty of the loan by the United 
States or by an agency or instrumentality thereof; or 

(3) The percentage-of-value limit on the amount of the loan applicable 
under subdivision (1) of this subsection, plus the amount by which the 
excess of the loan over the percentage-of-value limit is insured or 
en hit by the United States or by any agency or instrumentality 
thereof. 

(d) In the case of a purchase money mortgage given to secure the purchase 
price of real estate sold by the insurer, the amount lent or invested shall not 
exceed the unpaid part of the purchase price and shall be valued in accordance 
with G.S. 58-7-195. 

(e) Nothing in this section prohibits an insurer from renewing or extending 
a loan for the original or a lesser amount where a shrinkage in value of the real 
estate securing the loan would cause its value to be less than the amount 
otherwise required in relation to the amount of the loan. (1991, c. 681, s. 29.) 


§ 58-7-180. Chattel mortgages. 


(a) In connection with a mortgage loan on the security of real estate 
designed and used primarily for residential purposes only, where the mortgage 
loan was acquired under G.S. 58-7-179, an insurer may lend or invest an 
amount not exceeding twenty percent (20%) of the amount lent on or invested 
in such real estate mortgage on the security of a chattel mortgage to be 
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amortized by regular periodic payments with a term of not more than five 
years, and representing a first and prior lien, except for taxes not then 
delinquent, on personal property constituting durable equipment owned by the 
mortgagor and kept and used in the mortgaged premises. 

(b) For the purposes of this section, the term “durable equipment” includes 
only mechanical refrigerators, air-conditioning equipment, mechanical laun- 
dering machines, heating and cooking stoves and ranges, and, in addition, in 
the case of apartment houses and hotels, room furniture and furnishings. 

(c) Before the acquisition of a chattel mortgage under this section, items of 
property to be included therein shall be separately appraised by a qualified 
appraiser and the fair market value determined. No such chattel mortgage 
loan shall exceed in amount the same ratio of loan to the value of the property 
as is applicable to the companion loan on the real property. 

(d) This section does not prohibit an insurer from taking liens on personal 
property as additional security for any investment otherwise eligible under 
this Chapter. (1991, c. 681, s. 29.) 


§ 58-7-182. Special investments by title insurers. 


In addition to other investments eligible under this Chapter, a title insurer 
may invest and have invested an amount not exceeding the greater of three 
hundred thousand dollars ($300,000) or fifty percent (50%) of that part of its 
policyholders’ surplus that exceeds the minimum surplus required by G:S. 
58-7-75 in its abstract plant and equipment, in loans secured by mortgages on 
abstract plants and equipment, and, with the Commissioner’s consent, in 
stocks of abstract companies. (1991, c. 681, s. 29.) 


§ 58-7-183. Special consent investments. 


(a) After satisfying the requirements of this Chapter, any funds of an 
insurer in excess of its reserves and policyholders’ surplus required to be 
maintained may be invested: 

(1) Without limitation in any investments otherwise authorized by this 
Chapter; or 
(2) In such other investments not specifically authorized by this Chapter 
as long as any single interest investment does not exceed two percent 
(2%) of admitted assets and the aggregate of the investments does not 
exceed the lesser of five percent (5%) of the insurer’s total admitted 
assets or sixty percent (60%) of the amount by which the insurer’s 
pean aeg surplus exceeds the minimum required to be main- 
tained. 
The limitations in subdivision (2) of this subsection may be exceeded if 
approved in writing by the Commissioner. 

(b) In no case shall the investments authorized under this section being held 
by an insurer be greater than the amount by which the insurer’s policyholders’ 
surplus exceeds the minimum required to be maintained. 

_ (c) Notwithstanding the provisions of this section, an insurer may not invest 
in investments prohibited by this Chapter. (1991, c. 681, s. 29; 1993, c. 452, s. 
14.1; c. 504, s. 6.) 


§ 58-7-185. Prohibited investments and investment under- 
writing. 


(a) In addition to investments excluded under other provisions of this 
Chapter, except with prior approval by the Commissioner, an insurer shall not 
directly or indirectly invest in or lend its funds upon the security of: 
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(1) Issued shares of its own capital stock, except in connection with a plan 
for purchase of the shares by the insurer’s officers, employees, or 
agents. No such stock shall, however, constitute an asset of the 
insurer in any determination of its financial condition. 

(2) Except with the Commissioner’s consent, securities issued by any 
corporation or enterprise, the controlling interest of which is or will 
after acquisition by the insurer be held directly or indirectly by the 
insurer or any combination of the insurer and the insurer’s directors, 
officers, parent corporation, subsidiaries, or controlling stockholders. 
Investments in subsidiaries under G.S. 58-19-10 are not subject to 
this provision. 

(3) Repealed by Session Laws 2001-223, s. 8.13, effective June 15, 2001. 

(b) No insurer shall underwrite or participate in the underwriting of an 
offering of securities or property by any other person. (1991, c. 681, s. 29; 
*2001-223)'ss. 8.12;-8.13.) 


Editor’s Note. — Session Laws 2001-223, s. division (a)(3), which read: “Any note or other 
27 is a severability clause. evidence of indebtedness of any director, officer, 

Effect of Amendments. — Session Laws or controlling stockholder of the insurer, except 
2001-223, ss. 8.12 and 8.13, effective June 15, as to policy loans authorized under G.S. 58-7- 
2001, substituted “G.S. 58-19-10” for “G.S. 58- 175 and loans authorized under G.S. 58-7- 
7-177” in subdivision (a)(2), and repealed sub-  200(e).” 


§ 58-7-187. Real estate, in general. 


(a) An insurer shall not directly or indirectly acquire or hold real estate 
except as authorized in this section. 
(b) An insurer may acquire and hold: 

(1) Land and buildings thereon used or acquired for use as its principal 
home office and branch offices, or used in conjunction with such offices, 
for the convenient transaction of its own business. 

(2) Real property acquired in satisfaction in whole or in part of loans, 
mortgages, liens, judgments, decrees, or debts previously owing to the 
insurer, in the course of its business. 

(3) Real property acquired in part payment of the consideration on the 
sale of other real property owned by it, if the transaction effects a net 
reduction in the insurer’s investment in real estate. 

(4) Real property acquired by gift or devise or through merger, consolida- 
tion, or bulk reinsurance of another insurer under this Chapter. 

(5) Additional real property and equipment incident to real property, if 
necessary or convenient for the enhancement of the marketability or 
sale value of real property previously acquired or held by it under 
subdivisions (2) through (4) of this subsection. 

(c) An insurer may acquire and hold real property for investment, subject to 
the following conditions: 

(1) The amount shall not exceed in the aggregate the lesser of five percent 
(5%) of the insurer’s admitted assets or fifteen percent (15%) of the 
insurer’s capital and surplus. 

(2) The amount in any one property shall not exceed one percent (1%) of 
the insurer’s admitted assets. 

(3) The amount in unimproved land shall not exceed one-half of one 
percent (0.5%) of the insurer’s admitted assets. 

(4) There shall be no time limit for the disposal of investment real estate. 

(d) The amount in real property acquired and held by an insurer shall not 
exceed fifteen percent (15%) of the insurer’s admitted assets; but the Commis- 
sioner may permit an insurer to invest in real property in such increased 
amount as the Commissioner considers to be proper. (1991, c. 681, s. 29.) 
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CASE NOTES 


Reserve Investment Can Consist of Real 
Estate. — Former §$ 58-7-90(c)(8) provided 
that a company’s reserve investment could con- 
sist of real estate, but only if used for the 
company’s principal office or for its convenient 
accommodation in the transaction of its busi- 
ness. In re Hdwe. Mut. Ins. Co., 278 N.C. 670, 
180 S.E.2d 840 (1971). 


Value of Property. — Under former § 58-7- 
90(e), a company could not even acquire real 
property for the purposes stated in former 
§ 58-7-90(c)(8)a and b if the value of the ac- 
quired property, together with all the real prop- 
erty held by the company, exceeded 10% of its 
total admitted assets. In re Hdwe. Mut. Ins. 
Co., 278 N.C. 670, 180 S.E.2d 840 (1971). 


§ 58-7-188. Time limit for disposal of ineligible property 
and securities; effect of failure to dispose. 


(a) Any property or securities lawfully acquired by an insurer that it could 
not otherwise have invested in or lent its funds upon at the time of the 
acquisition shall be disposed of within three years from the date of acquisition, 
unless within that period the security has attained to the standard of 
eligibility; except that any security or property acquired under any agreement 
of bulk reinsurance, merger, or consolidation may be retained for a longer 
period if so provided in the plan for the reinsurance, merger, or consolidation 
as approved by the Commissioner under this Chapter. Upon application by the 
insurer and proof that forced sale of any such property or security would 
materially injure the insurer’s interests, the Commissioner may extend the 
disposal period for an additional reasonable time. 

(b) Any property or securities lawfully acquired and held by an insurer after 
expiration of the period for their disposal or any extension of the period 
granted by the Commissioner shall not be allowed as an asset of the insurer. 
USOT cAGB Lee, 292) 


§ 58-7-190: Repealed by Session Laws 1993, c. 452, s. 65. 


Cross References. — As to the valuation of 
bonds or fully secured indebtedness, see § 58- 
7-192(e). 


§ 58-7-192. Valuation of securities and investments. 


(a) All securities, investments, and evidences of debt, other than those for 
which valuation methodologies are specifically set forth in this Chapter, that 
are held by an insurer shall be valued at their market values, at their 
appraised values, or at prices determined by the insurer as representing their 
fair market values, subject to the Commissioner’s approval. 

(b) Preferred or guaranteed stocks or shares while paying full dividends 
may be carried at a fixed value in lieu of market value, in the Commissioner’s 
discretion and in accordance with a method of valuation that the Commis- 
sioner approves. | 

(c) Stock of a subsidiary corporation of an insurer shall not be valued at an 
amount in excess of its net value as based upon those assets only of the 
subsidiary that would be eligible under this Chapter and G.S. 58-19-10 for 
investment of the funds of the insurer direct. 

(d) No valuations under this section shall be greater than any applicable 
valuation or method contained in the latest edition of the NAIC publications 
entitled “Valuations of Securities” or the “Accounting Practices and Procedures 
Manual”, unless the Commissioner determines that another valuation method 
is appropriate when it results in a more conservative valuation. 
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(e) All bonds or fully secured indebtedness having a stated term and a rate 
of interest that are held by an insurer shall be valued in accordance with the 
procedures and instructions contained in the NAIC publication entitled 
“Valuations of Securities”, unless the Commissioner determines that a more 
conservative valuation is appropriate. (1991, c. 681, s. 29; 1993, c. 452, ss. 15, 
16; 2001-228, s. 8.14.) 


Editor’s Note. — Session Laws 2001-223, s. subsection (d), substituted “publications” for 
27 is a severability clause. “publication” and substituted “Securities’ or the 

Effect of Amendments. — Session Laws ‘Accounting Practices and Procedures Manual” 
2001-223, s. 8.14, effective June 15, 2001, in for “Securities’.” 


§ 58-7-193. Valuation of property. 


(a) Real property acquired pursuant to a mortgage loan or contract for sale 
shall be valued at the net realizable value, but in no event shall the property 
be valued at an amount greater than the unpaid principal of the defaulted loan 
or contract at the date of the acquisition and the cost of improvements 
thereafter made by the insurer and any amounts thereafter paid by the insurer 
on assessments levied for improvements in connection with the property. 

(b) Other real property held by an insurer shall not be valued at an amount 
in excess of fair market value as determined by recent appraisal and as 
approved by the Commissioner. If valuation is based on an appraisal more than 
three years old, the Commissioner may call for and require a new appraisal in 
order to determine fair value. 

(c) Personal property acquired pursuant to chattel mortgages made in 
accordance with G.S. 58-7-180 shall not be valued at an amount greater than 
the unpaid balance of principal on the defaulted loan at the date of acquisition, 
or the fair market value of the property, whichever amount is less. 

(d) If the Commissioner and an insurer do not agree on the value of real or 
personal property of an insurer, in carrying out the Commissioner’s responsi- 
bilities under this section, the Commissioner may retain the services of a 
qualified real or personal property appraiser. The insurer shall reimburse the 
Commissioner for the costs of the services of any appraiser incurred with 
respect to the Commissioner’s responsibilities under this section. (1991, c. 681, 
SEAR, 


§ 58-7-195. Valuation of purchase money mortgages. 


Purchase money mortgages on real property referred to in G.S. 58-7-193(a) 
shall be valued in an amount not exceeding the greater of seventy-five percent 
(75%) of the acquisition cost to the insurer, or seventy-five percent (75%) of the 
fair market value, of the real property covered thereby. (1991, c. 681, s. 29.) 


§ 58-7-197. Replacing certain assets; reporting certain h- 
abilities. 


(a) The Commissioner, upon determining that an insurer’s asset has not 
been valued according to this Chapter or that it does not qualify as an asset, 
shall require the insurer to properly revalue an improperly valued asset or 
replace a nonadmitted asset with an asset suitable to the Commissioner within 
90 days after the determination. 

(b) The Commissioner, upon determining that an insurer has failed to 
report certain liabilities that should have been reported, shall require that the 
insurer report those liabilities to the Commissioner within 90 days after notice 
to the insurer. 
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(c) When the Commissioner determines that an admitted asset held by any 
insurer is of doubtful value or is without ascertainable value on a public 
exchange, unless the insurer establishes a value by placing the asset upon the 
market and obtaining a bona fide offer for the asset, the Commissioner may 
have the asset appraised, and the appraisal shall be the true value of the asset. 
No asset may be carried in an insurer’s financial statement under G.S. 
58-2-165 at an appraised value established by the insurer unless the Commis- 
sioner’s prior written approval is obtained. 

(d) When any admitted asset defaults as to principal or in the payment of 
interest or dividends after it has been purchased by an insurer, the asset shall 
subsequently be carried at its market value or, after notice and opportunity for 
hearing, at a value determined by the Commissioner. 

(e) Whenever it appears to the Commissioner that an insurer has acquired 
any asset in violation of this Chapter, the Commissioner shall disallow, in 
whole or in part, the amount of the asset that is prohibited by this Chapter. In 
any determination of the financial position of the insurer, that amount shall be 
deducted as a nonadmitted asset of the insurer. (1991, c. 681, s. 29.) 


§ 58-7-198. Assets of foreign or alien insurers. 


The Commissioner may refuse a new or renewal license to any foreign or 
alien insurer upon finding that its assets do not comply in substance with the 
investment requirements and limitations imposed by this Chapter upon like 
domestic insurers whenever authorized to do the same kinds of insurance 
business. (1991, c. 681, s. 29.) 


§ 58-7-200. Investment transactions. 


(a) The transactions specified in subsections (b) through (e) of this section 
are expressly allowed or prohibited as provided in this section and to the extent 
they are not in conflict with other provisions of this Chapter. 

(b) An insurer may engage in derivative transactions under the provisions 
and limitations of G.S. 58-7-205. ; 

(c) No insurer shall directly or indirectly invest in, or lend its funds to, any 
of its directors, officers, controlling stockholders, or any other person in which 
an officer, director, or controlling stockholder is substantially interested, nor 
shall any director, officer, or controlling stockholder directly or indirectly 
accept the funds. 

(d) No director, officer, or controlling stockholder of any insurer shall receive 
any money or valuable thing, either directly or indirectly or through any 
substantial interest in any other person, for negotiating, procuring, recom- 
mending, or aiding in any purchase or sale of property or loan from the insurer; 
or be monetarily interested either as principal, corporation, agent, or benefi- 
clary, in any such purchase, sale, or loan; and no financial obligation of any 
such director, officer, or stockholder shall be guaranteed by the insurer. 
“Substantial interest in any other person” means an interest equivalent to 
ownership or control by a director, officer, or controlling stockholder or the 
aggregate ownership or control by all directors, officers, and controlling 
stockholders of the same insurer of those percentages or more of the stock of 
the person, as defined under “control” in G.S. 58-19-5(2). 

(e) Nothing in this section prohibits: 

(1) A director or officer of any insurer from receiving the usual salary, 
compensation, or emoluments for services rendered in the ordinary 
course of that person’s duties as a director or officer, if the salary, 
compensation, or emolument is authorized by vote of the board of 
directors of the insurer; 


320 


§58-7-205 ART. 7. GENERAL DOMESTIC COMPANIES §58-7-205 


(2) Any insurer in connection with the relocation of the place of employ- 
ment of an officer, including any relocation in connection with the 
initial employment of the officer, from (i) making, or the officer from 
accepting therefrom, a mortgage loan to the officer on real property 
owned by the officer that is to serve as the officer’s residence or (ii) 
acquiring, or the officer from selling thereto, at not more than its fair 
market value, the officer’s prior residence; 

(3) The payment to a director or officer of any such insurer who is a 
licensed attorney-at-law of fees in connection with loans made by the 
insurer if and when the fees are paid by the borrower and do not 
constitute a charge against the insurer; or 

(4) An insurer from making a loan upon a policy held therein by the 
borrower not in excess of the policy’s net value. (1991, c. 681, s. 29; 
2001-223, ss. 8.15, 8.16.) 


Editor’s Note. — Session Laws 2001-223,s. 2001-223, ss. 8.15 and 8.16, effective June 15, 
27 is a severability clause. 2001, rewrote subsections (b) and (c). 
Effect of Amendments. — Session Laws 


§ 58-7-205. Derivative transactions. 


(a) As used in this section, the following terms have the following meanings: 
(1) “Business entity” includes a sole proprietorship, corporation, limited 
liability company, association, partnership, joint stock company, joint 
venture, mutual fund, trust, joint tenancy or other similar form of 
business organization, whether for-profit or not-for-profit. 
(2) “Counterparty exposure” amount means: 

a. The amount of credit risk attributable to a derivative instrument 
entered into with a business entity other than through a qualified 
exchange, qualified foreign exchange, or cleared through a qual- 
ified clearinghouse (“over-the-counter derivative instrument”). 
The amount of credit risk equals: 

1. The market value of the over-the-counter derivative instru- 
ment if the liquidation of the derivative instrument would 
result in a final cash payment to the insurer; or 

2. Zero if the liquidation of the derivative instrument would not 
result in a final cash payment to the insurer. 

b. If over-the-counter derivative instruments are entered into under 
a written master agreement which provides for netting of pay- 
ments owed by the respective parties and the domicile of the 
counterparty is either within the United States or, if not within 
the United States, within a foreign jurisdiction listed in the 
Purposes and Procedures of the Securities Valuation Office of the 
NAIC as eligible for netting, the net amount of credit risk shall be 
the greater of zero or the net sum of: 

1. The market value of the over-the-counter derivative instru- 
ments entered into under the agreement, the liquidation of 
which would result in a final cash payment to the insurer; 
and 

2. The market value of the over-the-counter derivative instru- 
ments entered into under the agreement, the liquidation of 
which would result in a final cash payment by the insurer to 
the business entity. 

c. For open transactions, market value shall be determined at the end 
of the most recent quarter of the insurer’s fiscal year and shall be 
reduced by the market value of acceptable collateral held by the 
insurer or placed in escrow by one or both parties. 
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(3) “Derivative instrument” means an agreement, option, instrument, or a 
series or combination thereof: 

a. To make or take delivery of, or assume or relinquish, a specified 
amount of one or more underlying interests, or to make a cash 
settlement in lieu thereof; or 

b. That has a price, performance, value, or cash flow based primarily 
upon the actual or expected price level, performance, value, or 
cash flow of one or more underlying interests. 

Derivative instruments include options, warrants used in a hedging 

transaction and not attached to another financial instrument, caps, 

floors, collars, swaps, forwards, futures, and any other agreements, 
options, or instruments substantially similar thereto or any series or 
combination thereof. Derivative instruments shall additionally in- 
clude any agreements, options, or instruments permitted under rules 
adopted under subsection (c) of this section. Derivative instruments 

shall not include an investment authorized by G.S. 58-7-173, 58-7- 

175, 58-7-178, 58-7-179, 58-7-180, and 58-7-187. 

(4) “Derivative transaction” means any transaction involving the use of 
one or more derivative instruments. 

(5) “Qualified clearinghouse” means a clearinghouse for, and subject to the 
rules of, a qualified exchange or a qualified foreign exchange. The 
clearinghouse provides clearing services, including acting as a 
counterparty to each of the parties to a transaction such that the 
parties no longer have credit risk as to each other. 

(6) “Qualified exchange” means: 

a. Asecurities exchange registered as a national securities exchange, 
or a securities market regulated under the Securities Exchange 
Act of 1934 (15 U.S.C. §§ 78, et seq.), as amended; 

b. Aboard of trade or commodities exchange designated as a contract 
market by the Commodity Futures Trading Commission, or any 
successor thereof; 

c. Private Offerings, Resales and Trading through Automated Link- 
ages (PORTAL); 

d. A designated offshore securities market as defined in Securities 
Exchange Commission Regulation S, 17 C.F.R. Part 230, as 
amended; or 

e. A qualified foreign exchange. 

(7) “Qualified foreign exchange” means a foreign exchange, board of trade, 
or contract market located outside the United States, its territories or 
possessions: 

a. That has received regulatory comparability relief under Commod- 
ity Futures Trading Commission Rule 30.10 (as set forth in 
ean: C to Part 30 of the CFTC’s Regulations, 17 C.F.R. Part 

b. That is, or its members are, subject to the jurisdiction of a foreign 
futures authority that has received regulatory comparability 
relief under Commodity Futures Trading Commission Rule 30.10 
(as set forth in Appendix C to Part 30 of the CFTC’s Regulations, 
17 C.F.R. Part 30) as to futures transactions in the jurisdiction 
where the exchange, board of trade, or contract market is located; 
or 

c. Upon which foreign stock index futures contracts are listed that are 
the subject of no-action relief issued by the CFTC’s Office of 
General Counsel, but an exchange, board of trade, or contract 
market that qualifies as a “qualified foreign exchange” only under 
this paragraph shall only be a “qualified foreign exchange” as to 
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foreign stock index futures contracts that are the subject of the 
no-action relief under this paragraph. 

(8) “Replication transaction” means a derivative transaction that is in- 
tended to replicate the investment in one or more assets that an 
insurer is authorized to acquire or sell under this section or G.S. 
58-7-165. A derivative transaction that is entered into as a hedging 
transaction shall not be considered a replication transaction. 

(b) An insurer may, directly or indirectly through an investment subsidiary, 
engage in derivative transactions under this section under the following 
conditions: 

(1) An insurer may use derivative instruments under this section to 
engage in hedging transactions and certain income generation trans- 
actions as may be further defined by rules adopted by the Commis- 
sioner. 

(2) An insurer shall be able to demonstrate to the Commissioner the 
intended hedging characteristics and the ongoing effectiveness of the 
derivative transaction or combination of the transactions through 
cash flow testing or other appropriate analyses. 

(c) The Commissioner may adopt reasonable rules for investments and 
transactions under this section including, but not limited to, rules which 
impose financial solvency standards, valuation standards, and reporting 
requirements. 

(d) An insurer may enter into hedging transactions under this section if, as 
a result of and after giving effect to the transaction: 

(1) The aggregate statement value of options, caps, floors, and warrants 
not attached to another financial instrument purchased and used in 
hedging transactions then engaged in by the insurer does not exceed 
seven and one-half percent (7.5%) of its admitted assets; 

(2) The aggregate statement value of options, caps, and floors written in 
hedging transactions then engaged in by the insurer does not exceed 
three percent (3%) of its admitted assets; and 

(3) The aggregate potential exposure of collars, swaps, forwards, and 
futures used in hedging transactions then engaged in by the insurer 
does not exceed six and one-half percent (6.5%) of its admitted assets. 

(e) An insurer may enter into the following types of income generation 
transactions if, as a result of and after giving effect to the transactions, the 
ageregate statement value of the fixed income assets that are subject to call or 
that generate the cash flows for payments under the caps or floors, plus the 
face value of fixed income securities underlying a derivative instrument 
subject to call, plus the amount of the purchase obligations under the puts, 
does not exceed ten percent (10%) of its admitted assets: 

(1) Sales of covered call options on noncallable fixed-income securities, 
callable fixed-income securities if the option expires by its terms 
before the end of the noncallable period, or derivative instruments 
based on fixed income securities; 

(2) Sales of covered call options on equity securities, if the insurer holds in 
its portfolio, or can immediately acquire through the exercise of 
options, warrants, or conversion rights already owned, the equity 
securities subject to call during the complete term of the call option 
sold; 

(3) Sales of covered puts on investments that the insurer is permitted to 
acquire under this Chapter, if the insurer has escrowed or entered 
into a custodian agreement segregating cash or cash equivalents with 
a market value equal to the amount of its purchase obligations under 
the put during the complete term of the put option sold; or 

(4) Sales of covered caps or floors, if the insurer holds in its portfolio the 
investments generating the cash flow to make the required payments 


323 


§58-7-205 | CH. 58. INSURANCE §58-7-205 


under the caps or floors during the complete term that the cap or floor 

is outstanding. 

(f) An insurer shall include all counterparty exposure amounts in determin- 
ing compliance with the limitations of G.S. 58-7-170. 

(g) Under rules that may be adopted by the Commissioner, additional 
transactions involving the use of derivative instruments in excess of the limits 
of subsection (d) of this section or for other risk management purposes may be 
approved by the Commissioner. 

(h) An insurer shall establish guidelines and internal procedures as follows: 

(1) Before engaging in a derivative transaction, an insurer shall establish 
written guidelines that shall be used for effecting and maintaining the 
transactions. The guidelines shall: 

a. Address investment or, if applicable, underwriting objectives, and 
risk constraints such as credit risk limits; 

b. Address permissible transactions and the relationship of those 
transactions to its operations, such as a precise identification of 
the risks being hedged by a derivative transaction; and 

c. Require compliance with internal control procedures. 

(2) An insurer shall have a system for determining whether a derivative 
instrument used for hedging has been effective. 

(3) An insurer shall have a credit risk management system for over-the- 
counter derivative transactions that measures credit risk exposure 
using the counterparty exposure amount. 

(4) An insurer’s board of directors shall, in accordance with G.S. 58-7-168: 
a. Approve the guidelines required by subdivision (1) of this subsec- 

tion and the systems required by subdivisions (2) and (3) of this 
subsection; and 

b. Determine whether the insurer has adequate professional person- 
nel, technical expertise and systems to implement investment 
practices involving derivatives. 

(i) An insurer shall maintain documentation and records relating to each 
derivative transaction, such as: 

(1) The purpose or purposes of the transaction; 

(2) The assets or liabilities to which the transaction relates; 

(3) The specific derivative instrument used in the transaction; 

(4) For over-the-counter derivative instrument transactions, the name of 
the counterparty and counterparty exposure amount; and 

(5) For exchange-traded derivative instruments, the name of the ex- 
change and the name of the firm that handled the trade. 

(j) Each derivative instrument shall be: 

(1) Traded on a qualified exchange; 

(2) Entered into with, or guaranteed by, a business entity; 

(3) Issued or written by or entered into with the issuer of the underlying 
interest on which the derivative instrument is based; or 

(4) Entered into with a qualified foreign exchange. (2001-223, s. 8.17.) 


Kditor’s Note. — Session Laws 2001-223, s. Session Laws 2001-223, s. 28, made this 
27 is a severability clause. section effective June 15, 2001. 
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ARTICLE 8. 


Mutual Insurance Companies. 


§ 58-8-1. Mutual insurance companies organized; requi- 
sites for doing business. 


No policy may be issued by a mutual company until the president and the 
secretary of the company have certified under oath that every subscription for 
insurance in the list presented to the Commissioner for approval is genuine, 
and made with an agreement with every subscriber for insurance that he will 
take the policies subscribed for by him within 30 days after the granting of a 
license to the company by the Commissioner to issue policies. Any person 

making a false oath in respect to the certificate is guilty of a Class I felony. 

(1899, c. 54, ss. 25, 32, 34; 1901, c. 391, s. 3; 1908, c. 438, s. 4; Rev., s. 4738; 
1911, c. 93; C.S., s. 6346; 1945, c. 386; 1989 (Reg. Sess., 1990), c. 1054, s. 4; 1993 
(Reg. Sess., 1994), c. 767, s. 24.) 


CASE NOTES 


Cited in Warren v. Jackson, 125 N.C. App. 
96, 479 S.E.2d 278 (1997). 


§ 58-8-5. Manner of amending charter. 


(a) Adomestic mutual insurance company may hereafter amend its charter 
in the following manner only: 

(1) A meeting of the board of directors shall be called in accordance with 
the bylaws, specifying the amendment to be voted upon at such 
meeting; 

(2) If at such meeting two thirds of the directors present vote in favor of 
the proposed amendment, then the president and secretary shall 
under oath make a certificate to this effect, which certificate shall set 
forth the call for such meeting, the service of such call upon all 
directors, and the minutes of the meeting relating to the adoption of 
the proposed amendment; 

(3) Ifthe meeting at which the proposed amendment is to be considered is 
a special meeting, rather than a regular annual meeting of policy- 
holders, such special meeting can be called only after the Commis- 
sioner has given his approval in writing; 

(4) If at such policyholders’ meeting two thirds of those voting in person or 
by proxy shall vote in favor of any proposed amendment, the president 
and secretary shall make a certificate under oath setting forth such 
fact together with the full text of the amendment thus approved. Said 
certificate shall, within 30 days after such meeting, be submitted to 
the Commissioner for his approval as conforming to the requirements 
of law, and it shall be the duty of the Commissioner to act upon all 
proposed amendments within 10 days after the filing of such certifi- 
cate with him. 

(b) All charter amendments heretofore issued upon application of the board 
of directors of any domestic mutual insurance company are hereby validated, 
if otherwise legally adopted. (1943, c. 170; 1947, c. 721; 1991, c. 720, s. 4; 
2001-228, s. 9.1.) 


Editor’s Note. — Session Laws 2001-223, s. Effect of Amendments. — Session Laws 
27 is a severability clause. 2001-223, s. 9.1, effective June 15, 2001, re- 
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wrote subdivision (a)(3). 
Legal Periodicals. — For comment on this 
section, see 25 N.C.L. Rev. 441 (1947). 


§ 58-8-10. Policyholders are members of mutual compa- 
nies. 


Every person insured by a mutual insurance company is a member while 
that person’s policy is in force, entitled to one vote for each policy that person 
holds, and must be notified of the time and place of holding the company’s 
meetings by a written notice or by an imprint upon the back of each policy, 
receipt, or certificate of renewal, as follows: 


The insured is hereby notified that by virtue of this policy the insured is 
a member of the ____———C_.. insurance company, and that the 
annual meetings of the company are held at its home office on the 
day of , in each year, at o'clock. 


The blanks shall be duly filled in print and are a sufficient notice. A 
corporation that becomes a member of a mutual insurance company may 
authorize any person to represent the corporation; and this representative has 
all the rights of an individual member. A person holding property in trust may 
insure it in a mutual insurance company, and as trustee assume the liability 
and be entitled to the rights of a member; but is not personally liable upon the 
contract of insurance. Members may vote by proxies, dated and executed 
within one year after receipt, and returned and recorded on the books of the 
company three days or more before the meeting at which they are to be used. 
(1899, c. 54, s/ 33; Rev., s. 4739;:C.S., s. 6848; 1945, ¢..386;.1947, ¢! 721; 
1998-211, s. 37.1(a).) 


CASE NOTES 


This section is an enabling statute to 
protect a trustee from liability. Fuller v. 
Lockhart, 209 N.C. 61, 182 S.E. 733 (1935). 

Policyholders in a mutual fire insurance 
company are not liable for its debts be- 


policy. Fuller v. Lockhart, 209 N.C. 61, 182 S.E. 
733 (1935). See §§ 58-8-30 through 58-8-40. 

As to county boards of education as pol- 
icyholders, see Fuller v. Lockhart, 209 N.C. 
61, 182 S.E. 733 (1935). 


yond the contingent liability fixed in the 


§ 58-8-15. Directors in mutual companies. 


Every mutual insurance company shall elect by ballot a board of not less 
than seven directors, who shall manage and conduct its business and hold 
office for one year or for such term as the bylaws provide and until their 
successors are qualified. The directors need not be residents of this State or 
members of the company. In companies with a guaranty capital, one half of the 
directors shall be chosen by and from the stockholders. (1899, c. 54, s. 33; Rev., 
s. 4739; C.S., s. 6349; 1945, c. 386; 1971, c. 751.) 


§ 58-8-20. Mutual companies with a guaranty capital. 


(a) A mutual insurance company formed as provided in Articles 1 through 
64 of this Chapter, in lieu of the contributed surplus required for the 
organization of mutual companies under the provisions of G.S. 58-7-75, or a 
mutual insurance company now existing, may, with the prior approval of the 
Commissioner, establish a guaranty capital of not less than fifty thousand 
dollars ($50,000), divided into shares of one hundred dollars ($160.00) each, 
which shall be invested in the same manner as is provided in this Chapter for 
the investment of the capital stock of insurance companies. 
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(b) The board of directors of a company may declare and pay dividends to 
the stockholders of the guaranty capital of a company, subject to the notifica- 
tion requirements of G.S. 58-19-25(d) and the prior approval requirements of 
G.S. 58-19-30(c). 

(c) The guaranty capital shall be applied to the payment of losses only when 
the company has exhausted its cash in hand and the invested assets, exclusive 
of uncollected premiums, and when thus impaired, the directors may make 
good the whole or any part of it by assessments upon the contingent funds of 
the company at the date of such impairment. In the event of a merger, 
demutualization, or other event where the entity ceases to exist, guaranty 
capital shall only be returned or repaid to the certificate holders to the extent 
that the guaranty capital had been contributed together with accrued income 
as specified in the certificate. Any amounts in excess shall be for the benefit of 

the policyholders. 

_ (d) Shareholders and members of such companies are subject to the same 
provisions of law in respect to their right to vote as apply respectively to 
shareholders in stock companies and policyholders in mutual companies. 

(e) This guaranty capital may be reduced or retired by vote of the policy- 
holders of the company and the assent of the Commissioner, if the net assets 
of the company above its reserve and all other claims and obligations, exclusive 
of guaranty capital, for two years immediately preceding and including the 
date of its last annual statement, is not less than twenty-five percent (25%) of 
the guaranty capital. Due notice of such proposed action on the part of the 
company must be mailed to each policyholder of the company not less than 30 
days before the meeting when the action may be taken, and must also be 
advertised in two papers of general circulation, approved by the Commissioner, 
not less than three times a week for a period of not less than four weeks before 
such meeting. No insurance company with a guaranty capital which has 
ceased to do new business, shall divide to its stockholders any part of its assets 
or guaranty capital, except income from investments, until it has performed or 
canceled its policy obligations. In the event of a merger, demutualization, or 
other event where the entity ceases to exist, guaranty capital shall only be 
returned or repaid to the certificate holders to the extent that the guaranty 
capital had been contributed together with accrued income as specified in the 
certificate. Any amounts in excess shall be for the benefit of the policyholders. 
(1899, c. 54, s. 34; Rev., s. 4740; 1911, c. 196, s. 3; C.S., s. 6350; 1945, c. 386; 
horAMei on OS 162723; 1989) c: 320; 1991, ¢: 720; s. 10; 1993, c. 452, sv17.) 


OPINIONS OF ATTORNEY GENERAL 


Income from guaranty fund investments General to Ron Raxter, Staff Attorney, Dep’t of 
does not accrue solely to benefit of guaranty Insurance, 49 N.C.A.G. 207 (1980). 
fund shareholders. See opinion of Attorney 


§ 58-8-25. Dividends to policyhoiders. 


(a) Any participating or dividend-paying company, stock or mutual or 
foreign or domestic, that writes other than life insurance or workers’ compen- 
sation insurance and employers’ liability insurance in connection therewith, 
may declare and pay a dividend to policyholders from its unassigned surplus, 
as reflected in the company’s most recent annual or quarterly statement filed 
with the Commissioner under G.S. 58-2-165, which shall include only its 
surplus in excess of any required minimum surplus. No such dividend shall be 
paid unless it is fair and equitable and for the best interest of the company and 
its policyholders. In declaring any dividend to its policyholders, any such 
company may make reasonable classifications of policies expiring during a 


327 


§58-8-25 CH. 58. INSURANCE §58-8-25 


fixed period, upon the basis of each general kind of insurance covered by those 
policies and by territorial divisions of the location of risks by states, except that 
in fixing the amount of dividends to be paid on each general kind of insurance, 
the dividends shall be uniform in rate and applicable to the majority of risks 
within that general kind of insurance, and exceptions may be made as to any 
class or classes of risk and a different rate or amount of dividends paid on the 
class or classes if the conditions applicable to the class or classes differ 
substantially from the condition applicable to the kind of insurance as a whole. 
Every such company shall have an equal rate of dividend for the same term on 
all policies insuring risks in the same classification. The payment of dividends 
to policyholders shall not be contingent upon the maintenance or renewal of 
the policy. All dividends shall be paid to the policyholder unless a written 
assignment of those dividends is executed. Neither the payment of dividends 
nor the rate of the dividends may be guaranteed by any company, or its agent, 
before the declaration of the dividend by the board of directors of the company. 
The holders of policies of insurance issued by a company in compliance with 
the orders of any public official, bureau or committee, in conformity with any 
statutory requirement or voluntary arrangement, for the issuance of insurance 
to risks not otherwise acceptable to the company, may be established as a 
separate class of risks. 

(b) Any participating or dividend-paying company, stock or mutual or 
foreign or domestic, that writes workers’ compensation insurance and employ- 
ers’ liability insurance in connection therewith may declare and pay a dividend 
to policyholders from its unassigned surplus, as reflected in the company’s 
most recent statement filed with the Commissioner under G.S. 58-2-165, which 
shall include only its surplus in excess of any required minimum surplus. No 
such dividend shall be paid unless it is fair and equitable and for the best 
interest of the company and its policyholders. In declaring any dividend to its 
policyholders, any such company may make reasonable classifications of 
policies expiring during a fixed period. The payment of dividends to policy- 
holders shall not be contingent upon the maintenance or renewal of the policy. 
All dividends shall be paid to the policyholder unless a written assignment of 
those dividends is executed. Neither the payment of dividends nor the rate of 
the dividends may be guaranteed by any company, or its agent, before the 
declaration of the dividend by the board of directors of the company. The 
holders of policies of insurance issued by a company in compliance with the 
orders of any public official, bureau, or committee, in conformity with any 
statutory requirement or voluntary arrangement, for the issuance of insurance 
to risks not otherwise acceptable to the company, may be established as a 
separate class of risks. (1899, c. 54, s. 35; Rev., s. 4741; C.S., s. 6351; 1935, c. 
89; ee c3o6: 1947. ¢, 721; 1955; c..645: 1983.6. 37/4. ss 2. .3°- 2001-223 ace 
9.2. 


Editor’s Note. — Session Laws 2001-223, s. 
27 is a severability clause. 

Effect of Amendments. — Session Laws 
2001-223, s. 9.2, effective June 15, 2001, in 
subsection (a), substituted “unassigned sur- 
plus, as reflected in the company’s most recent 
annual or quarterly statement filed with the 
Commissioner under G.S. 58-2-165” for “sur- 
plus” in the first sentence, added “it is” follow- 
ing “unless” in the second sentence, in the third 
sentence, substituted “those,” “that” and “the” 
for “such,” substituted “the” for “which,” and 
inserted “and” preceding “exceptions may be 
made,” in the sixth sentence, substituted “of 
those dividends is executed” for “thereof be 


executed,” and in the seventh sentence substi- 
tuted “rate of the dividends” for “rate thereof,” 
substituted “before” for “prior to,” and substi- 
tuted “the” for “such”; and in subsection (b), in 
the first sentence, substituted “unassigned sur- 
plus, as reflected in the company’s most recent 
statement filed with the Commissioner under 
G.S. 58-2-165” for “surplus,” added “it is” pre- 
ceding “fair” in the second sentence, substi- 
tuted “of those dividends is executed” for 
“thereof be executed” in the fifth sentence, and 
in the sixth sentence, substituted “of the divi- 
dends” for “thereof,” substituted “before” for 
“prior to,” and substituted “the” for “such.” 
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CASE NOTES 


For case upholding contract between Lockhart, 209 N.C. 61, 182 S.E. 733 (1935). 
county board of education and mutual fire Cited in Paramore v. Farmers’ Mut. Fire Ins. 
insurance corporations, see Fuller v.  Ass’n, 207 N.C. 300, 176 S.E. 585 (1934). 


§ 58-8-30. Contingent liability of policyholders. 


Every insurance company shall in its bylaws and policies prescribe the 
contingent liability, if any, of its members for the payment of losses, reserves 
and expenses not provided for by its assets, which contingent liability shall be 
in accordance with the provisions of G.S. 58-7-75. Each member is liable for the 
payment of his proportionate share of any assessments made by the company 
in accordance with the law, his contract and the bylaws of the company on 
-account of losses incurred while he was a member, if he is notified of such 
assessment within one year after the expiration of his policy. When any 
reduction is made in the contingent liability of members, it shall apply 
proportionately to all policies in force. (1945, c. 386.) 


CASE NOTES 


For case upholding contract between insurance corporations, see Fuller v. 
county board of education and mutual fire Lockhart, 209 N.C. 61, 182 S.E. 733 (1935). 


§ 58-8-35. Contingent liability printed on policy. 


Every insurance company licensed to do business in this State shall print on 
each policy in clear and explicit language the full contingent liability of its 
members. (1945, c. 386; 1991, c. 644, s. 1; 1991 (Reg. Sess., 1992), c. 837, s. 2.) 


§ 58-8-40. Nonassessable policies; foreign or alien compa- 
nies. 


No foreign or alien insurance company shall be licensed to issue in this State 
nonassessable policies unless it has a free surplus equal in amount to that 
required of a domestic insurance company, writing the same kind or kinds of 
insurance, and in addition thereto has fully complied with the requirements of 
the government under which it was organized; and no foreign or alien 
insurance company may be licensed to do business in this State to issue 
assessable policies if it issues nonassessable policies in any other state or 
country unless all policies shall state that any assessment shall be for the 
exclusive benefit of holders of policies which provide for such contingent 
liability and the holders of policies subject to assessment shall not be liable to 
assessment in an amount greater in proportion to the total deficiency than the 
ratio that the deficiency attributable to the assessable business bears to the 
total deficiency. (1945, c. 386.) 


§ 58-8-45. Waiver of forfeiture in policies assigned or 
pledged; notice of assignment; payment of as- 
sessment or premium by assignee or mort- 


gagee. 


When any policy of insurance is issued by any mutual insurance company or 
association other than life, organized under the laws of this State and such 
policy is assigned or pledged as collateral security for the payment of a debt, 
such company or association, by its president and secretary or other managing 
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officers, may insert in such policy so assigned or pledged, or attach thereto as 
a rider thereon, a provision or provisions to be approved by the Commissioner, 
whereby any or all conditions of the policy which work a suspension or 
forfeiture and especially the provisions of the statute which limits such 
corporation to insure only property of its members, may be waived in such case 
for the benefit of the assignee or mortgagee. In case any such company or 
association shall consent to such assignment of any policy or policies, or the 
proceeds thereof, it may nevertheless at any time thereafter, by its president 
and secretary or such other officer as may be authorized by the board of 
directors, cancel such policy by giving the assignee or mortgagee not less than 
10 days’ notice in writing: Provided, however, a longer period may be agreed 
upon by the company or association and such assignee or mortgagee. And the 
president and secretary of such company or association, with the approval of 
the Commissioner, may agree with the assignee or mortgagee upon an 
assessment or premium to be paid to the insurer in case the insured shall not 
pay the same, which shall not be less than such a rate or sum of money as may 
be produced by the average assessments or premiums made or charged by like 
company or association during a period of five years next preceding the year of 
such agreement and assignment. When an assignment is made as herein 
provided the policy or policies so assigned or pledged, subject to the conditions 
herein, shall remain in full force and effect for the benefit of the assignee or 
mortgagee, notwithstanding the title or ownership of the assured to the 
property insured, or to any interest therein, shall be in any manner changed, 
transferred or encumbered. (Ex. Sess., 1920, c. 79; C.S., s. 6351(a); 1945, c. 386; 
LOGTA Ci Z0 Seay) 


§ 58-8-50. Guaranty against assessments prohibited. 


If any director, officer, or agent of a mutual insurance company, either 
officially or privately, shall give a guarantee to a policyholder thereof against 
an assessment to which such policyholder would otherwise be liable, he shall 
be punished by a fine not exceeding one hundred dollars ($100.00) for each 
offense. (1899, c. 54, s. 100; Rev., s. 3496; C.S., s. 6352; 1945, c. 386.) 


CASE NOTES 


Cited in Paramore v. Farmers’ Mut. Fire Ins. 
Ass’n, 207 N.C. 300, 176 S.E. 585 (1934). 


§ 58-8-55. Manner of making assessments; rights and lia- 
bilities of policyholders. 


When a mutual insurance company is not possessed of cash funds above its 
reserve sufficient for the payment of insured losses and expenses, it must make 
an assessment for the amount needed to pay such losses and expenses upon its 
members liable to assessment therefor in proportion to their several liabilities. 
The company shall cause to be recorded in a book kept for that purpose the 
order for the assessment, together with a statement which must set forth the 
condition of the company at the date of the order, the amount of its cash assets 
and deposits, notes, or other contingent funds liable to the assessment, the 
amount the assessment calls for, and the particular losses or liabilities it is 
made to provide for. This record must be made and signed by the directors who 
voted for the order before any part of the assessment is collected, and any 
person liable to the assessment may inspect and take a copy of the same. 
When, by reason of depreciation or loss of its funds or otherwise, the cash 
assets of such company, after providing for its other debts, are less than the 
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required premium reserve upon its policies, it must make good the deficiency 
by assessment in the manner above provided. If the directors are of the opinion 
that the company is liable to become insolvent they may, instead of such 
assessment, make two assessments, the first determining what each policy- 
holder must equitably pay or receive in case of withdrawal from the company 
and having his policy canceled; the second, what further sum each must pay in 
order to reinsure the unexpired term of his policy at the same rate as the whole 
was insured at first. Each policyholder must pay or receive according to the 
first assessment, and his policy shall be cancelled unless he pays the sum 
further determined by the second assessment, in which case his policy 
continues in force; but in neither case may a policyholder receive or have 
credited to him more than he would have received on having his policy canceled 
by a vote of the directors under the bylaws. (1899, c. 54, ss. 36, 37; Rev., s. 4742; 
C.S., s. 63853; 1945, c. 386.) 


CASE NOTES 


Waiver of Forfeiture. — Failure to pay 
assessments, in accordance with the terms of a 
contract of insurance, works a forfeiture of the 
policy, but the insurance company may by acts 
of unequivocal character waive such forfeiture. 
Perry v. Farmers Mut. Life Ins. Co., 1382 N.C. 
283, 43 S.E. 837 (1903). 

An acceptance of an overdue assessment by a 
fire insurance company, after the property is 
burned, the company having notice thereof, is a 
waiver of the forfeiture of the policy. Perry v. 
Farmers Mut. Life Ins. Co., 1382 N.C. 283, 43 
S.E. 837 (1903). 

Where mutual fire insurance company 
relies on failure to pay assessment in or- 
der to defeat recovery on policy, it must 
show that the assessment was legally made in 
conformity with the provisions of this section; 
hence, where it failed to so show and plaintiff 
insurer testified that she did not get notice of 


the assessment or of the cancellation of the 
policy, peremptory instructions against insurer 
on the affirmative defense were without error. 
Abernethy v. Mecklenburg Farmers’ Mut. Fire 
Ins WO. ZLO N.C, 25. 190.0. oO (t9acn 

Right of Insured to Withdraw. — Where 
the members of mutual insurance companies 
have enjoyed the protection which membership 
affords, they cannot, after a loss has been 
sustained, withdraw and refuse to pay their 
portion of the loss. Perry v. Farmers Mut. Fire 
Ass'n, 139 N.C. 374, 51'S.E. 1025 (1905). 

No Claim on Amount Paid to Another 
Policyholder. — The right of each policy- 
holder in the defendant company is to have an 
assessment made to pay his loss, and he has no 
claim upon an amount paid to another policy- 
holder. Perry v. Farmers Mut. Fire Ass’n, 139 
N.C. 374, 51 S.E. 1025 (1905). 


§ 58-8-60. Independent charters for members of the Farm- 
ers Mutual Fire Insurance Association of 
North Carolina. 


(a) Each branch of the Farmers Mutual Fire Insurance Association of North 
Carolina (“Association”), created by Chapter 343 of the 1893 Private Laws of 
North Carolina, as amended, shall adopt articles of incorporation by a majority 
vote of its board of directors. 

(b) The articles of incorporation shall provide for the name of the corpora- 
tion, to be approved by the Commissioner; the kinds of insurance it proposes to 
transact and on what business plan or principle; and the place of its location in 
the State. The certificate of incorporation must be subscribed and sworn to by 
a majority of the board of directors before an officer authorized to take 
acknowledgement of deeds, who shall certify the certificate to the Commis- 
sioner. The Commissioner shall review the certificate and articles of incorpo- 
ration and file them’ with the Secretary of State in accordance with G.S. 
58-7-35 upon payment of the required fees. 

(c) The independently chartered former branches of the Association shall 
transact the same kinds of insurance and operate under the same business 
plan as they did as members of the Association. The assets of each indepen- 
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dently chartered former branch shall remain the assets of the corporation to 
which the branch is converted pursuant to this section. 

(d) The independently chartered former branches of the Association may 
change their methods of operation upon compliance with G.S. 58-8-5 and 


applicable provisions of this Chapter. 


(e) The corporations created under this section are subject to applicable 


provisions of this Chapter. 


(f) The corporations created under this section shall enjoy the same rights, 
privileges, and exemptions as enjoyed by the former Association. 

(g) No officer nor member of the board of directors of an independently 
chartered former branch shall incur any liability for actions taken in good faith 
pursuant to this section. (1993, c. 495, s. 1.) 


Editor’s Note. — Session Laws 1993, c. 495, 
s. 2, provides: “Chapter 343 of the 1893 Private 
Laws of North Carolina, Chapter 15 of the 1895 
Private Laws of North Carolina, Chapter 123 of 
the 1897 Private Laws of North Carolina, 
Chapter 18 of the 1903 Private Laws of North 
Carolina, Chapter 212 of the 1909 Private Laws 
of North Carolina, Chapter 445 of the 1911 
Private Laws of North Carolina, Chapter 187 of 
the 1921 Private Laws of North Carolina, 


Chapter 285 of the 1945 Session Laws of North 
Carolina, and Chapter 674 of the 1949 Session 
Laws of North Carolina are repealed; and the 
Farmers Mutual Fire Insurance Association of 
North Carolina is hereby abolished.” 

Session Laws 1993, c. 495, s. 3 provides: 
“Nothing in this act affects any policy that was 
written or issued by any branch of the Farmers 
Mutual Fire Insurance Association of North 
Carolina.” 


ARTICLE 9. 


Reinsurance Intermediaries. 


§ 58-9-1: Repealed by Session Laws 1993, c. 452, s. 65. 


Cross References. — As to acquisition of 
control of, or merger with, domestic insurer, see 
§ 58-19-15. 


§ 58-9-2. Reinsurance intermediaries. 


(a) As used in this Article: 

(1) “Actuary” means a person who meets the standards of a qualified 
actuary, as specified in the NAIC Annual Statement Instructions, as 
amended or clarified by rule or order of the Commissioner, for the type 
of insurer for which an intermediary is establishing loss reserves. 
“Broker” means any person, other than an officer or employee of a 
ceding insurer, who solicits, negotiates, or places reinsurance cessions 
or retrocessions on behalf of a ceding insurer without the authority or 
power to bind reinsurance on behalf of the ceding insurer. 
“Commissioner” includes the Commissioner’s authorized deputies and 
employees. 

“Controlling person” means any person who directly or indirectly has 
the power to direct or cause to be directed the management, control, 
or activities of an intermediary. 

(Effective until July 1, 2002) “Intermediary” means any person who 
acts as a broker, as defined in G.S. 58-33-10(c), in soliciting, negoti- 
ating, or procuring the making of any reinsurance contract or binder 
on behalf of a ceding insurer; or acts as a broker, as defined in G:S. 
58-33-10(c), in accepting any reinsurance contract on behalf of an 
assuming insurer. “Intermediary” includes a broker or a manager, as 
those terms are defined in this section. 


(2) 


(3) 
(4) 


(5) 
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§ 58-9-2(a)(5) Set Out Twice. See notes. 


(5) (Effective July 1, 2002) “Intermediary” means any person who acts 
as a broker, as defined in G.S. 58-33-10(8), in soliciting, negotiating, or 
procuring the making of any reinsurance contract or binder on behalf 
of a ceding insurer; or acts as a broker, as defined in G.S. 58-33-10(3), 
in accepting any reinsurance contract on behalf of an assuming 
insurer. “Intermediary” includes a broker or a manager, as those 
terms are defined in this section. 

(6) “Manager” means any person who has authority to bind or manages all 
or part of the assumed reinsurance business of a reinsurer (including 
the management of a separate division, department, or underwriting 
office) and acts as an agent for the reinsurer. The following persons 
are not managers, with respect to a reinsurer: 

a. An employee of a reinsurer; 

b. A United States manager of the United States branch of an alien 
reinsurer; 

c. An underwriting manager who, pursuant to contract, manages all 
the reinsurance operations of a reinsurer, is under common 
control with the reinsurer under Article 19 of this Chapter, and 
whose compensation is not based on the volume of premiums 
written; 

d. The manager of a group, association, pool, or organization of 
insurers that engages in joint underwriting or joint reinsurance 
and that is subject to examination by the insurance regulator of 
the state in which the manager’s principal business office is 
located. 

(7) “Producer” means an insurance agent or insurance broker licensed 
under Article 33 of this Chapter or an intermediary licensed under 
this Article. 

(8) “Qualified United States financial institution” means a bank that: 

a. Is organized, or in the case of a United States office of a foreign 
banking organization is licensed, under the laws of the United 
States or any state; 

b. Is regulated, supervised, and examined by federal or state author- 
ities having regulatory authority over banks and trust compa- 
nies; and 

c. Has been determined by the Securities Valuation Office of the 
NAIC to meet its standards of financial condition and standing in 
order to issue letters of credit. 

(9) “Reinsurer” means any licensed insurer that is authorized to assume 
reinsurance. 

(b) No person shall act as a broker in this State if the broker maintains an 
office either directly, as a member or employee of a noncorporate entity, or as 
an officer, director, or employee of a corporation: 

(1) In this State, unless the broker is a producer in this State; or 

(2) In another state, unless the broker is a producer in this State or 
another state having a law or rule substantially similar to this Article 
or unless the broker is licensed under this Article as a nonresident 
intermediary. 

(c) No person shall act as a manager: 

(1) For a reinsurer domiciled in this State, unless the manager is a 
producer in this State; 

(2) In this State, if the manager maintains an office directly, as a member 
or employee of a noncorporate entity, or as an officer, director, or 
employee of a corporation in this State, unless the manager is a 
producer in this State; 
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(3) In another state for a foreign insurer, unless the manager is a producer 
in this State or another state having a law or rule substantially 
similar to this Article, or the manager is licensed in this State as a 
nonresident intermediary. 

(d) Every manager subject to subsection (c) of this section shall demonstrate 
to the Commissioner that he has evidence of financial responsibility in the 
form of fidelity bonds or liability insurance to cover the manager’s contractual 
obligations. If any manager cannot demonstrate this evidence, the Commis- 
sioner shall require the manager to: 

(1) Maintain a separate fidelity bond in favor of each reinsurer repre- 
sented in an amount that will cover those obligations and which bond 
is issued by an authorized insurer; or 

(2) Maintain an errors and omissions liability insurance policy in an 
amount that will cover those obligations and which policy is issued by 
a licensed insurer. (1993, c. 452, s. 19; 1995, c. 193, s. 20; 2001-203, s. 
20) 


Subdivision (a)(5) Set Out Twice. — The 31, contains a severability clause. 
first version of subdivision (a)(5) set out above Effect of Amendments. — Session Laws 
is effective until July 1, 2002. The second ver- 2001-203, s. 27, effective July 1, 2002, substi- 
sion of subsection (a)(5) set out above is effec- tuted “G.S. 58-33-10(3)” for “G.S. 58-33-10(c)” 


tive July 1, 2002. twice in subdivision (5). 
Editor’s Note. — Session Laws 2001-203, s. 


§ 58-9-5: Repealed by Session Laws 19938, c. 452, s. 65. 


Cross References. — As to acquisition of 
control of or merger with domestic insurer, see 
§ 58-19-15. 


§ 58-9-6. Licensing. 


(a) The Commissioner shall issue an intermediary license or an exemption 
from the license, subject to G.S. 58-9-2(b)(2) or G.S. 58-9-2(c)(3), to any person 
who has complied with the requirements of this Article. A license issued to a 
non corporate entity authorizes all of the members of the entity and any 
designated employees to act as intermediaries under the license, and those 
persons shall be named in the application and any supplements. A license 
issued to a corporation authorizes all of the officers and any designated 
employees and directors of the corporation to act as intermediaries on behalf of 
the corporation, and those persons shall be named in the application and any 
supplements. 

(b) If an applicant for an intermediary license is a nonresident, the appli- 
cant, before receiving a license, shall designate the Commissioner as his agent 
for service of legal process and shall furnish the Commissioner with the name 
and address of a resident of this State upon whom notices or orders of the 
Commissioner or process affecting the nonresident intermediary may be 
served. The licensee shall notify the Commissioner in writing of every change 
in his designated agent for service of process within five business days after the 
change, and the change shall not become effective until acknowledged by the 
Commissioner. 

(c) The Commissioner shall refuse to issue an intermediary license if: 

(1) The applicant, anyone named on the application, or any member, 
principal, officer, or director of the applicant is not trustworthy; 

(2) Any controlling person of the applicant is not trustworthy to act as an 
intermediary; or 
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(3) Any of the persons in subdivisions (1) and (2) of this subsection has 
given cause for revocation or suspension of the license or has failed to 
comply with any prerequisite for the issuance of the license. 

Upon written request, the Commissioner shall furnish a summary of the basis 
for refusal to issue a license. 

(d) Attorneys-at-law licensed by this State are exempt from this section 
when they are acting in their professional capacities. (1993, c. 452, s. 20: 
2001-223, s. 10.1.) 


Editor’s Note. — Session Laws 2001-223, s. added “or an exemption from the license, sub- 
27 is a severability clause. ject to G.S. 58-9-2(b)(2) or G.S. 58-9-2(c)(3)” in 
Effect of Amendments. — Session Laws _ the first sentence of subsection (a). 
2001-223, s. 10.1, effective June 15, 2001, 


§ 58-9-10: Repealed by Session Laws 1993, c. 452, s. 65. 


Cross References. — As to acquisition of 
control of or merger with domestic insurer, see 
§ 58-19-15. 


§ 58-9-11. Broker and insurer transactions. 


(a) Transactions between a broker and the insurer it represents as a broker 
shall only be entered into pursuant to a written authorization, specifying the 
responsibilities of each party. The authorization shall include provisions to the 
effect that: 

(1) The insurer may terminate the broker’s authority at any time. 

(2) The broker will render accounts to the insurer that accurately detail 
all material transactions, including information necessary to support 
all commissions, charges, and other fees received by or owing to the 
broker and will remit all funds due to the insurer within 30 days after 
receipt by the broker. 

(3) All funds collected for the insurer’s account will be held by the broker 
in a fiduciary capacity in a qualified United States financial institu- 
tion. 

(4) The broker will comply with this Article. 

(5) The broker will comply with the written standards established by the 
insurer for the cession or retrocession of all risks. 

(6) The broker will disclose to the insurer any relationship with any 
reinsurer to which business will be ceded or retroceded. 

(7) The broker will annually provide the insurer with an audited state- 
ment of the broker’s financial condition, which statement will be 
prepared by an independent certified public accountant. 

(8) The insurer will have access and the right to copy and audit all 
accounts and records maintained by the broker related to its business, 
in a form usable by the insurer. 

(9) For at least 10 years after the expiration of each contract of 
reinsurance transacted by the broker, the broker will keep a complete 
record for each transaction showing: 

a. The type of contract, limits, underwriting restrictions, classes or 
risks, and territory; 

b. Period of coverage, including effective and expiration dates, can- 
cellation provisions, and notice required of cancellation; 

c. Reporting and settlement requirements of balances; 

d. Rate or rates used to compute the reinsurance premium; 

e. Names and addresses of assuming reinsurers; 
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f. Rates of all reinsurance commissions, including the commissions on 
any retrocession handled by the broker; 

g. Related correspondence and memoranda; 

h. Proof of placement; 

i. Details regarding retrocessions handled by the broker, including 
the identity of retrocessionaires and percentage of each contract 
assumed or ceded; 

j. Financial records, including premium and loss accounts; and 

k. When the broker procures a reinsurance contract on behalf of a 
licensed ceding insurer: 

1. Directly from any assuming reinsurer, written evidence that 
the assuming reinsurer has agreed to assume the risk; or 

2. If placed through a representative of the assuming reinsurer, 
other than an employee, written evidence that the reinsurer 
has delegated binding authority to the representative. 

(b) An insurer shall not engage the services of any person to act as a broker 
on its behalf unless the person is licensed under G.S. 58-9-6 or exempted under 
this Article. An insurer shall not employ an individual who is employed by a 
broker with which it transacts business, unless the broker is under common 
control with the insurer under Article 19 of this Chapter. (1993, c. 452, s. 21; 
2001-223, s. 10.2.) 


Editor’s Note. — Session Laws 2001-223, s. 2001-223, s. 10.2, effective June 15, 2001, 
27 is a severability clause. added “or exempted under this Article” at the 
Effect of Amendments. — Session Laws _ end of the first sentence of subsection (b). 


§ 58-9-15: Repealed by Session Laws 1993, c. 452, s. 65. 


§ 58-9-16. Manager and reinsurer transactions. 


(a) Transactions between a manager and the reinsurer it represents as a 
manager shall only be entered into pursuant to a written contract, specifying 
the responsibilities of each party, which shall be approved by the reinsurer’s 
board of directors. At least 30 days before the reinsurer assumes or cedes 
business through the manager, a certified copy of the approved contract shall 
be filed with the Commissioner for approval. The contract shall include 
provisions to the effect that: 

(1) The reinsurer may terminate the contract for cause upon written 
notice to the manager. The reinsurer may immediately suspend the 
authority of the manager to assume or cede business during the 
pendency of any dispute regarding the cause for termination. 

(2) The manager will render accounts to the reinsurer accurately detail- 
ing all material transactions, including information necessary to 
support all commissions, charges, and other fees received by or owing 
to the manager and will remit all funds due under the contract to the 
reinsurer at least once every month. 

(3) All funds collected for the reinsurer’s account will be held by the 
manager in a fiduciary capacity in a qualified United States financial 
institution. The manager may retain no more than three months’ 
estimated claims payments and allocated loss adjustment expenses. 
The manager shall maintain a separate bank account for each 
reinsurer that it represents. 

(4) For at least 10 years after the expiration of each contract of 
reinsurance transacted by the manager, the manager will keep a 
complete record for each transaction showing: 
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The type of contract, limits, underwriting restrictions, classes or 
risks, and territory; 


. Period of coverage, including effective and expiration dates, can- 


cellation provisions and notice required of cancellation, and 
disposition of outstanding reserves on covered risk; 


. Reporting and settlement requirements of balances; 

. Rate used to compute the reinsurance premium; 

. Names and addresses of reinsurers; 

. Rates of all reinsurance commissions, including the commissions on 


any retrocessions handled by the manager; 


. Related correspondence and memoranda; 
. Proof of placement; 


Details regarding retrocessions handled by the manager, as permit- 
ted by G.S. 58-9-21, including the identity of retrocessionaires 
and percentage of each contract assumed or ceded; 


j. Financial records, including, but not limited to, premium and loss 


x 


accounts; and 
When the manager places a reinsurance contract on behalf of a 

ceding insurer: 

1. Directly from any assuming reinsurer, written evidence that 
the assuming reinsurer has agreed to assume the risk; or 

2. If placed through a representative of the assuming reinsurer, 
other than an employee, written evidence that the reinsurer 
has delegated binding authority to the representative. 


(5) The reinsurer will have access and the right to copy all accounts and 
records maintained by the manager related to its business in a form 
usable by the reinsurer. 

(6) The contract cannot be assigned in whole or in part by the manager. 

(7) The manager will comply with the written underwriting and rating 
standards established by the insurer for the acceptance, rejection, or 
cession of all risks. 

(8) The rates, terms, and purposes of commissions, charges, and other fees 
that the manager may levy against the reinsurer shall be set forth. 

(9) If the contract permits the manager to settle claims on behalf of the 
reinsurer: 


a. 
b. 


C. 


d. 


All claims will be reported to the reinsurer in a timely manner; 

A copy of the claim file will be sent to the reinsurer at its request 
or as soon as it becomes known that the claim: 

. Has the potential to exceed an amount set by the reinsurer and 

approved by the Commissioner; 

. Involves a coverage dispute; 

. May exceed the manager’s claims settlement authority; 

. Is open for more than six months; or 

. Is closed by payment of an amount set by the reinsurer and 

approved by the Commissioner. 

All claim files will be the joint property of the reinsurer and 
manager. However, upon an order of liquidation of the reinsurer, 
the files shall become the sole property of the reinsurer or its 
estate; the manager shall have reasonable access to and the right 
to copy the files on a timely basis; and 

Any settlement authority granted to the manager may be termi- 
nated for cause upon the reinsurer’s written notice to the man- 
ager or upon the termination of the contract. The reinsurer may 
suspend the settlement authority during the pendency of the 
dispute regarding the cause of termination. 


OTH Co bo — 


(10) If the contract provides for a sharing of interim profits by the 
manager, the interim profits will not be paid until one year after the 
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end of each underwriting period for property business and five years 
after the end of each underwriting period for casualty business and 
not until the adequacy of reserves on remaining claims has been 
verified pursuant to G.S. 58-9-21. 

(11) The manager will annually provide the reinsurer with an audited 
statement of its financial condition prepared by an independent 
certified public accountant. 

(12) The reinsurer shall at least semiannually conduct an on-site review 
of the underwriting and claims processing operations of the manager. 

(13) The manager will disclose to the reinsurer any relationship it has 
with any insurer before ceding or assuming any business with the 
insurer pursuant to this contract. 

(14) Within the scope of its actual or apparent authority, the acts of the 
manager shall be deemed to be the acts of the reinsurer on whose 
behalf it is acting. 

(b) A manager shall not: 

(1) Cede retrocessions on behalf of the reinsurer, except that the manager 
may cede facultative retrocessions pursuant to obligatory facultative 
agreements if the contract with the reinsurer contains reinsurance 
underwriting guidelines for the retrocessions. The guidelines shall 
include a list of reinsurers with which the automatic agreements are 
in effect, and for each reinsurer, the coverages and amounts or 
percentages that may be reinsured, and commission schedules. 

(2) Commit the reinsurer to participate in reinsurance syndicates. 

(3) Appoint any producer without assuring that the producer is duly 
licensed to transact the type of reinsurance for which he is appointed. 

(4) Without prior approval of the reinsurer, pay or commit the reinsurer to 
pay a claim settlement with a retrocessionaire, without prior approval 
of the reinsurer. If prior approval is given, a report must be promptly 
forwarded to the reinsurer. 

(5) Collect any payment from a retrocessionaire or commit the reinsurer 
to any claim settlement with a retrocessionaire, without prior ap- 
proval of the reinsurer. If prior approval is given, a report must be 
promptly forwarded to the reinsurer. 

(6) Jointly employ an individual who is employed by the reinsurer unless 
the manager is under common control with the reinsurer under 
Article 19 of this Chapter. 

(7) Appoint a submanager. (1993, c. 452, s. 22.) 


§ 58-9-20: Repealed by Session Laws 1993, c. 452, s. 65. 


§ 58-9-21. Miscellaneous provisions. 


(a) A reinsurer shall not engage the services of any person to act as a 
manager on its behalf unless the person is licensed under G.S. 58-9-6 or 
exempted under this Article. 

(b) If a manager establishes loss reserves, the reinsurer shall annually 
obtain the opinion of an actuary attesting to the adequacy of loss reserves 
established for losses incurred and outstanding on business produced by the 
manager. This opinion shall be in addition to any other required loss reserve 
certification. 

(c) Binding authority for all retrocessional contracts or participation in 
reinsurance syndicates shall be given to an officer of the reinsurer who is not 
affiliated with the manager. 

(d) Within 30 days after termination of a contract with a manager, the 
reinsurer shall provide written notification of the termination to the Commis- 
sioner. 
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(e) Areinsurer shall not appoint to its board of directors any officer, director, 
employee, controlling person, or subproducer of its manager. This Article does 
not ees to relationships governed by Article 19 of this Chapter or G.S. 
58-3-165. 

(f) An intermediary is subject to examination by the Commissioner. The 
Commissioner shall have access to all books, bank accounts, and records of an 
intermediary in a form usable to the Commissioner. A manager may be 
examined as if it were the reinsurer. (1993, c. 452, s. 23; 2001-223, s. 10.3.) 


Editor’s Note. — Session Laws 2001-223, s. 2001-223, s. 10.8, effective June 15, 2001, 
27 is a severability clause. added “or exempted under this Article” at the 
Effect of Amendments. — Session Laws _ end of subsection (a). 


§ 58-9-25: Repealed by Session Laws 1993, c. 452, s. 65. 


§ 58-9-26. Sanctions. 


(a) If the Commissioner determines that any person has not materially 
complied with this Article or with any rule adopted or order issued under this 
Article, after notice and opportunity to be heard, the Commissioner may order: 

(1) For each separate violation, a civil penalty under the procedures in 
G.S. 58-2-70(d); or 
(2) Revocation or suspension of the person’s license. 

If the Commissioner finds that because of a material noncompliance that an 
insurer or reinsurer has suffered any loss or damage, the Commissioner may 
maintain a civil action brought by or on behalf of the insurer or reinsurer and 
its policyholders and creditors for recovery of compensatory damages for the 
benefit of the insurer or reinsurer and its policyholders and creditors or for 
other appropriate relief. 

(b) If an order of rehabilitation or liquidation of the insurer has been 
entered under Article 30 of this Chapter, and the receiver appointed under that 
order determines that any person has not materially complied with this 
Article, or any rule adopted or order issued under this Article, and the insurer 
suffered any loss or damage from the material noncompliance, the receiver 
may maintain a civil action for recovery of damages or other appropriate 
sanctions for the benefit of the insurer. (1993, c. 452, s. 24.) 


§ 58-9-30: Repealed by Session Laws 1993, c. 452, s. 65. 


ARTICLE 10. 


Miscellaneous Insurer Financial Provisions. 
Part 1. Conversion of Stock and Mutual Insurers. 


§ 58-10-1. Stock to mutual insurer conversion. 


Any domestic stock life insurance corporation may become a mutual life 
insurance corporation, and to that end may carry out a plan for the acquisition 
of shares of its capital stock: Provided, however, that such plan (i) shall have 
been adopted by a vote of a majority of the directors of such corporation; (ii) 
shall have been approved by a vote of the holders of two thirds of the stock 
outstanding at the time of issuing the call for a meeting for that purpose; (ii1) 
shall have been submitted to the Commissioner and shall have been approved 
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by him in writing, and (iv) shall have been approved by a majority vote of the 
policyholders (including, for the purpose of this Part, the employer or the 
president, secretary or other executive officer of any corporation or association 
to which a master group policy has been issued, but excluding the holders of 
certificates or policies issued under or in connection with a master group 
policy) voting at said meeting, called for that purpose, at which meeting only 
such policyholders whose insurance shall then be in force and shall have been 
in force for at least one year prior to such a meeting shall be entitled to vote; 
notice of such a meeting shall be given by mailing such notice, postage prepaid, 
from the home office of such corporation at least 30 days prior to such meeting 
to such policyholders at their last known post-office addresses: Provided, that 
personal delivery of such written notice to any policyholder may be in lieu of 
mailing the same; and such meeting shall be otherwise provided for and 
conducted in such a manner as shall be provided in such plan: Provided, 
however, that policyholders may vote in person, by proxy, or by mail; that all 
such votes shall be cast by ballot, and a representative of the Commissioner 
shall supervise and direct the methods and procedure of said meeting and 
appoint an adequate number of inspectors to conduct the voting at said 
meeting who shall have power to determine all questions concerning the 
verification of the ballots, the ascertainment of the validity thereof, the 
qualifications of the voters, and the canvass of the vote, and who shall certify 
to the said representative and to the corporation the results thereof, and with 
respect thereto shall act under such rules and regulations as shall be 
prescribed by the Commissioner; that all necessary expenses incurred by the 
Commissioner or his representative shall be paid by the corporation as 
certified to by said Commissioner. Every payment for the acquisition of any 
shares of the capital stock of such corporation, the purchase price of which is 
not fixed by such plan, shall be subject to the approval of the Commissioner: 
Provided, that neither such plan, nor any payment thereunder, nor any 
payment not fixed by such plan, shall be approved by the Commissioner, if the 
making of such payment shall reduce the assets of the corporation to an 
amount less than the entire liabilities of the corporation, including therein the 
net values of its outstanding contracts according to the standard adopted by 
the Commissioner, and also all other funds, contingent reserves and surplus 
which the corporation is required by order or direction of the Commissioner to 
maintain, save so much of the surplus as shall have been appropriated or paid 
under such plan. (1937, c. 231, s. 1; 1991, c. 720, s. 4; 1995, c. 318, s. 1; 
2001-2238, s. 9.3.) 


Editor’s Note. — Session Laws 2001-223, s. 
9.4, effective June 15, 2001, rewrote the head- 
ing for Part 1. 

Session Laws 2001-223, s. 27 is a severability 
clause. 

Session Laws 2001-387, s. 154(b), provides 
that nothing in this act shall supersede the 
provisions of Article 10 or 65 of Chapter 58 of 
the General Statutes, and this act does not 
create an alternate means for an entity gov- 
erned by Article 65 of Chapter 58 of the General 


Statutes to convert to a different business form. 

Effect of Amendments. — Session Laws 
2001-223, s. 9.3, effective June 15, 2001, re- 
wrote the catchline for this section, which read: 
“Domestic stock life insurance corporations au- 
thorized to convert into mutual corporations; 
procedure.” 

Legal Periodicals. — For discussion of the 
1937 act from which this Article was codified, 
see 15 N.C.L. Rev. 359 (1937). 


§ 58-10-5. Stock acquired to be turned over to voting trust 
until all stock acquired; dividends repaid to 
corporation for beneficiaries. 


If a domestic stock life insurance corporation shall determine to become a 
mutual life insurance corporation it may, in carrying out any plan to that end 
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under the provisions of G.S. 58-10-1, acquire any shares of its own stock by gift, 
bequest or purchase. And until all such shares are acquired, any shares so 
acquired shall be acquired in trust for the policyholders of the corporation as 
hereinafter provided, and shall be assigned and transferred on the books of the 
corporation to not less than three nor more than five trustees, and be held by 
them in trust and be voted by such trustees at all corporate meetings at which 
stockholders have the right to vote until all of the capital stock of such 
corporation is acquired, when the entire capital stock shall be retired and 
canceled; and thereupon, unless sooner incorporated as such, the corporation 
shall be and become a mutual life insurance corporation without capital stock. 
Said trustees shall be appointed and vacancies shall be filled as provided in the 
plan adopted under G.S. 58-10-1. Said trustees shall file with the corporation 
and with the Commissioner a verified acceptance of their appointments and 
declaration that they will faithfully discharge their duties as such trustees. 
After the payment of such dividends to stockholders or former stockholders as 
may have been provided in the plan adopted under G.S. 58-10-1, all dividends 
and other sums received by said trustees on said shares of stock so acquired, 
after paying the necessary expenses “f executing said trust, shall be immedi- 
ately repaid to said corporation for tie benefit of all who are or may become 
policyholders of said corporation and entitled to participate in the profits 
thereof, and shall be added to and become a part of the surplus earned by said 
corporation, and be apportionable accordingly as a part of said surplus among 
said policyholders. (1937, c. 231, s. 2; 1991, c. 720, s. 4.) 


§ 58-10-10. Mutual to stock insurer conversion. 


(a) A domestic mutual insurer may convert to a domestic stock insurer 
under a plan that is approved in advance by the Commissioner. 
(b) The Commissioner shall not approve the plan unless: 

(1) It is fair and equitable to the insurer’s policyholders. 

(2) It is adopted by the insurer’s board of directors in accordance with the 
insurer’s bylaws and approved by a vote of not less than two-thirds of 
the insurer’s members voting on it in person, by proxy, or by mail at 
a meeting called for the purpose of voting on the plan, pursuant to 
reasonable notice and procedure as approved by the Commissioner. If 
the company is a life insurer, the right to vote may be limited, as its 
bylaws provide, to members whose policies are other than term or 
group policies and have been in effect for more than one year. 

(3) Each policyholder’s equity in the insurer is determinable under a fair 
and reasonable formula approved by the Commissioner. The equity 
shall be based upon the insurer’s entire statutory surplus after 
deducting certificates of contribution, guaranty capital certificates, 
and similar evidences of indebtedness included in an insurer’s statu- 
tory surplus. 

(4) The policyholders entitled to vote on the plan and participate in the 
purchase of stock and distribution of assets include all policyholders 
on the date the plan was adopted by the insurer’s board of directors. 

(5) The plan provides that each policyholder specified in subdivision (4) of 
this subsection receives a preemptive right to acquire a proportionate 
part of all of the proposed capital stock of the insurer or of all of the 
stock of a corporation affiliated with the insurer within a designated 
reasonable period as the part is determinable under the plan of 
conversion; and to apply toward the purchase of the stock the amount 
of the policyholder’s equity in the insurer under subdivision (3) of this 
subsection. The plan must provide for an equitable distribution of 
fractional interests. 
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(6) The plan provides for payment to each policyholder of the policyhold- 
er’s entire equity in the insurer; with that payment to be applied 
toward the purchase of stock to which the policyholder is entitled 
preemptively or to be made in cash, or both. The cash payment may 
not exceed fifty percent (50%) of each policyholder’s equity. The stock 
purchased, together with the cash payment, if any, shall constitute 
full payment and discharge of the policyholder’s equity as an owner of 
the mutual insurer. 

(7) Shares are to be offered to policyholders at a price not greater than 
that of shares to be subsequently offered to others. 

(8) The Commissioner finds that the insurer’s management has not, 
through reduction of volume of new business written, through policy 
cancellations, or through any other means, sought to (i) reduce, limit, 
or affect the number or identity of the insurer’s members entitled to 
participate in the plan or (ii) secure for the individuals constituting 
management any unfair advantage through the plan. 

(9) The plan, when completed, provides that the insurer’s capital and 
surplus are not less than the minimum required of a domestic stock 
insurer transacting the same kinds of insurance, are reasonable in 
relation to the insurer’s outstanding liabilities, and are adequate to 
meet its financial needs. 

(c) With respect to an insurer with a guaranty capital, the conversion plan 
shall be approved by a vote of not less than two-thirds of the insurer’s guaranty 
capital shareholders and policyholders as provided for in subdivision (b)(2) of 
this section. The plan may provide for the issuance of stock in exchange for 
outstanding guaranty capital shares at their redemption value subject to the 
conditions in subsection (b) of this section. 

(d) The Commissioner may schedule a public hearing on the proposed 
conversion plan. 

(e) The Commissioner may retain, at the mutual insurer’s expense, any 
attorneys, actuaries, economists, accountants, or other experts not otherwise a 
part of the Commissioner’s staff as may be reasonably necessary to assist the 
Commissioner in reviewing the proposed conversion plan. 

(f) The corporate existence of the mutual company continues in the stock 
company created under this section. All assets, rights, franchises, and inter- 
ests of the former mutual insurer, in and to real or personal property, are 
deemed to be transferred to and vested in the stock insurer, without any other 
deed or transfer; and the stock insurer simultaneously assumes all of the 
obligations and liabilities of the former mutual insurer. 

(g) No director, officer, or employee of the insurer shall receive: 

(1) Any fee, commission, compensation, or other valuable consideration 
for aiding, promoting, or assisting in the conversion of the mutual 
insurer to a domestic stock insurer, other than compensation paid to 
any director, officer, or employee of the insurer in the ordinary course 
of business; or 

(2) Any distribution of the assets, surplus, or capital of the insurer as part 
of a conversion. 

(h) The Commissioner may adopt rules to carry out the provisions of this - 
section. (1999-369, s. 6; 2001-223, s. 9.5.) 


Editor’s Note. — Session Laws 2001-223, s. al conversion to stock insurer.” 


27 is a severability clause. Legal Periodicals. — For “Legislative Sur- 


Effect of Amendments. — Session Laws yey: Business & Banking,” see 22 Campbell L. 
2001-223, s. 9.5, effective June 15, 2001, re- Rey. 253 (2000). 
wrote the section catchline, which read: “Mutu- 
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§ 58-10-12. Conversion plan requirements. 


(a) As used in this section: 

(1) “Closed block” means an allocation of assets for a defined group of in- 
force policies which, together with the premiums of those policies and 
related investment earnings, are expected to be sufficient to maintain 
the payments of guaranteed benefits, certain expenses, and continu- 
ation of the current dividend scale on the closed block, if experience 
does not change. 

(2) “Converting mutual” means a domestic mutual insurance company 
that has adopted a plan of conversion and an amendment to its 
articles of incorporation under this section that will, upon consum- 
mation, result in the domestic mutual insurance company converting 
into a domestic stock insurance company. 

(3) “Eligible member” means a person who: 

a. Is a member of the converting mutual on the date the converting 
mutual’s board of directors adopts a resolution proposing a plan of 
squvaueton and an amendment to the articles of incorporation; 
an 

b. Continues to be a member of the converting mutual on the effective 
date of the conversion. 

(4) “Former mutual” means the domestic stock insurance company result- 
ing from the conversion of a converting mutual to a stock insurance 
company under a plan of conversion and an amendment to its articles 
of incorporation under this section. 

(5) “Member” means a person that, according to the records, articles of 
incorporation, and bylaws of a converting mutual, is a member of the 
converting mutual. 

(6) “Membership interests” means: 

a. The voting rights of members of a domestic mutual insurance 
company as provided by law and by the company’s articles of 
incorporation and bylaws; and 

b. The rights of members of a domestic mutual insurance company to 
receive cash, stock, or other consideration in the event of a 
conversion to a stock insurance company under this section or a 
dissolution as provided by the company’s articles of incorporation 
and bylaws. 

(7) “Parent company” means a corporation that, upon the effective date of 
a conversion, owns all of the stock of the former mutual. 

(8) “Plan of conversion” means the plan of conversion described in 
subsection (b) of this section. 

(b) The plan of conversion under G.S. 58-10-10 shall: 

(1) Describe the manner in which the proposed conversion will occur and 
the insurance and any other companies that will result from or be 
directly affected by the conversion, including the former mutual and 
any parent company. 

(2) Provide that the membership interests in the converting mutual will 
be extinguished as of the effective date of the conversion. 

(3) Require the distribution to the eligible members, upon the extinguish- 
ing of their membership interests, of aggregate consideration equal to 
the fair value of the converting mutual. 

(4) Describe the manner in which the fair value of the converting mutual 
has been or will be determined. 

(5) Describe the form or forms and amount, if known, of consideration to 
be distributed to the eligible members. 

(6) Specify relevant classes, categories, or groups of eligible members and 
describe and explain any differences in the form or forms and amount 
of consideration to be distributed to or among the eligible members. 
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(7) Require and describe the method or formula for the fair and equitable 
allocation of the consideration among the eligible members. 
(8) Provide for the determination and preservation of the reasonable 
dividend expectations of eligible members and other policyholders 
with policies that provide for the distribution of policy dividends, 
through establishment of a closed block or other method acceptable to 
the Commissioner. 
(9) Provide that each member and other policyholder of the converting 
mutual will receive notification of the address and telephone number 
of the converting mutual and the former mutual, if different, along 
with the notice of hearing as approved by the Commissioner. 
(10) Include other provisions as the converting mutual determines to be 
necessary. | 
(c) After the adoption by the board of directors of the resolution proposing 
the plan of conversion under G.S. 58-10-10 and the amendment to its articles 
of incorporation, the converting mutual shall file with the Commissioner an 
application for approval of the plan and amendment. The application must 
contain the following information, together with any additional information as 
the Commissioner may require: 
(1) The plan of conversion and a certificate of the secretary of the 
converting mutual certifying the adoption of the plan by the board of 
directors. 
(2) A statement of the reasons for the proposed conversion and why the 
conversion is in the best interests of the converting mutual, the 
eligible members, and the other policyholders. The statement must 
include an analysis of the risks and benefits to the converting mutual 
and its members of the proposed conversion and a comparison of the 
risks and benefits of the conversion with the risks and benefits of 
reasonable alternatives to a conversion. 
(3) A five-year business plan and at least two years of financial forecasts 
of the former mutual and any parent company. 
(4) Any plans that the former mutual or any parent company may have to: 
a. Raise additional capital through the issuance of stock or otherwise; 
b. Sell or issue stock to any person, including any compensation or 
benefit plan for directors, officers, or employees under which stock 
may be issued; 

c. Liquidate or dissolve any company or sell any material assets; 

d. Merge or consolidate or pursue any other form of reorganization 
with any person; or 

e. Make any other material change in investment policy, business, 
corporate structure, or management. 

(5) Any plans for a delayed distribution of consideration to eligible 
members or restrictions on sale or transfer of stock or other securities. 

(6) A copy of the form of trust agreement, if a distribution of consideration 
is to be delayed by more than six months after the effective date of the 
conversion. 

(7) A plan of operation for a closed block, if a closed block is used for the 
preservation of the reasonable dividend expectations of eligible mem- 
bers and other policyholders with policies that provide for the distri- 
bution of policy dividends. 

(8) Copies of the amendment to the articles of incorporation proposed by 
the board of directors and proposed bylaws of the former mutual and 
copies of the existing and any proposed articles of incorporation and 
bylaws of any parent company. 

(9) A list of all individuals who are or have been selected to become 
directors or officers of the former mutual and any parent company, or 
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the individuals who perform or will perform duties customarily 

performed by a director or officer, and the following information 

concerning each individual on the list unless the information is 
already on file with the Commissioner: 

a. The individual’s principal occupation. 

b. All offices and positions the individual has held in the preceding 
five years. 

c. Any crime of which the individual has been convicted (other than 
traffic violations) in the preceding 10 years. 

d. Information concerning any personal bankruptcy of the individual 
or the individual’s spouse during the previous seven years. 

e. Information concerning the bankruptcy of any corporation or other 
entity of which the individual was an officer or director during the 
previous seven years. 

f. Information concerning allegations of state or federal securities law 
violations made against the individual that within the previous 
10 years resulted in (i) a determination that the individual 
violated state or federal securities laws; (ii) a plea of nolo 
contendere; or (111) a consent decree. 

g. Information concerning the suspension, revocation, or other disci- 
plinary action during the previous 10 years of any state or federal 
license issued to the individual. 

h. Information as to whether the individual was refused a bond 
during the previous 10 years. 

(10) A fairness opinion addressed to the board of directors of the convert- 
ing mutual from a qualified, independent financial adviser asserting: 
a. That the provision of stock, cash, policy benefits, or other forms of 

consideration upon the extinguishing of the converting mutual’s 
membership interests under the plan of conversion and the 
amendment to the articles of incorporation is fair to the eligible 
members, as a group, from a financial point of view; and 

b. Whether the total consideration under sub-subdivision a. of this 
subdivision is equal to or greater than the surplus of the convert- 
ing mutual. 

The Commissioner may waive the fairness opinion in situations 

involving a straightforward issuance of stock to members of the 

former mutual. 

(11) An actuarial opinion as to the following: 

a. The reasonableness and appropriateness of the methodology or 
formulas used to allocate consideration among eligible members, 
consistent with this Article. 

b. The reasonableness of the plan of operation and sufficiency of the 
assets allocated to the closed block, if a closed block is used for the 
preservation of the reasonable dividend expectations of eligible 
members and other policyholders with policies that provide for 
the distribution of policy dividends. 

(12) If any of the consideration to be distributed to eligible members 
consists of stock or other securities, subject to the limitations of G.S. 
58-10-10(b)(6), a description of the plans made by the former mutual 
or its parent company to assure that an active public trading market 
for the stock or other securities will develop within a reasonable 
amount of time after the effective date of the plan of conversion and 
that eligible members who receive stock or other securities will be 
able to sell their stock or other securities, subject to any delayed 
distribution or transfer restrictions, at reasonable cost and effort. 

(13) Any additional information, documents, or materials that the con- 
verting mutual determines to be necessary. 
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(d) Distribution of all or part of the consideration to some or all of the 
eligible members may be delayed, or restrictions on sale or transfer of any 
stock or other securities to be distributed to eligible members may be required, 
for a reasonable period of time following the effective date of the conversion. 
However, the period of time shall not exceed six months unless otherwise 
approved by the Commissioner. 

(e) Except as specifically provided in a plan of conversion, for five years 
following the effective date of the conversion, no person or persons acting in 
concert (other than the former mutual, any parent company, or any employee 
benefit plans or trusts sponsored by the former mutual or a parent company) 
shall directly or indirectly acquire, or agree or offer to acquire, in any manner 
the beneficial ownership of five percent (5%) or more of the outstanding shares 
of any class of a voting security of the former mutual or any parent company 
without the prior approval of the Commissioner of a statement filed by that 
person with the Commissioner. The statement shall contain the information 
required by G.S. 58-19-15(b) and any other information required by the 
Commissioner. The Commissioner shall not approve an acquisition under this 
subsection unless the Commissioner finds that: 

(1) The requirements of G.S. 58-19-15(e) will be satisfied. 

(2) The acquisition will not frustrate the plan of conversion or the 
amendment to the articles of incorporation as approved by the 
members and the Commissioner. 

(3) The boards of directors of the former mutual and any parent company 
have approved the acquisition. 

(4) The acquisition would be in the best interest of the present and future 
policyholders of the former mutual without regard to any interest of 
policyholders as shareholders of the former mutual or any parent 
company. (2001-223, s. 9.6.) 


Editor’s Note. — Session Laws 2001-223, s. Session Laws 2001-223, s. 27 is a severability 
28, makes this section effective June 15, 2001. clause. 


Part 2. Assumption Reinsurance. 


§ 58-10-20. Scope. 


(a) This Part applies to any licensed insurer that either assumes or 
transfers the obligations or risks on policies under an assumption reinsurance 
agreement that is entered into on or after January 1, 1996. 

(b) This Part does not apply to: 

(1) Any reinsurance agreement or transaction in which the ceding insurer 
continues to remain directly liable for its insurance obligations or 
risks under the policies subject to the reinsurance agreement. 

(2) The substitution of one insurer for another upon the expiration of 
insurance coverage under statutory or contractual requirements and 
the issuance of a new policy by another insurer. 

(3) The transfer of policies under mergers or consolidations of two or more 
insurers to the extent that those transactions are regulated by 
statute. 

(4) Any insurer subject to a judicial order of liquidation or rehabilitation. 

(5) Any reinsurance agreement or transaction to which a state insurance 
guaranty association is a party, provided that policyholders do not lose 
any rights or claims afforded under their original policies under 
Articles 48 or 62 of this Chapter. 
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(6) The transfer of liabilities from one insurer to another under a single 
group policy upon the request of the group policyholder. (1995, c. 318, 
BY 1) 


§ 58-10-25. Definitions. 


(a) As used in this Part: 

(1) Assuming insurer. — The insurer that acquires an insurance obliga- 
tion or risk from the transferring insurer under an assumption 
reinsurance agreement. 

(2) Assumption reinsurance agreement. — Any contract, arrangement, or 
plan that: 

a. Transfers insurance obligations or risks of existing or in-force 
policies from a transferring insurer to an assuming insurer. 

b. Is intended to effect a novation of transferred policies with the 
result that the assuming insurer becomes directly liable to the 
policyholders of the transferring insurer and the transferring 
insurer’s insurance obligations or risks under the policies are 
extinguished. 

(3) Home service business. — Insurance business on which premiums are 
collected on a weekly or monthly basis by an agent of the insurer. 

(4) Policy. — A contract of insurance as defined in G.S. 58-1-10. 

(5) Policyholder. — Any person that has the right to terminate or 
otherwise alter the terms of a policy. It includes any group policy 
certificate holder whose certificate is in force on the proposed effective 
date of the assumption, if the certificate holder has the right to keep 
the certificate in force without any change in benefits after termina- 
tion of the group policy. The right to keep the certificate in force 
referred to in this subdivision does not include the right to elect 
individual coverage under the Consolidated Omnibus Budget Recon- 
ciliation Act (“COBRA”), section 601, et seq., of the Employee Retire- 
ment Income Security Act of 1974, as amended, 29 U.S.C. § 1161, et 
seq. 

(6) Transferring insurer. — The insurer that transfers an insurance 
obligation or risk to an assuming insurer under an assumption 
reinsurance agreement. 

(b) For the purposes of this Part, a “novation” does not require the formation 
of a new policy or the amendment of an existing policy between the assuming 
insurer and the policyholder. (1995, c. 318, s. 1; 1995 (Reg. Sess., 1996), c. 752, 
542.) 


Editor’s Note. — The subsection (a) desig- 
nation was added at the direction of the Revisor 
of Statutes. 


§ 58-10-30. Notice requirements. | 


(a) The transferring insurer shall provide or cause to be provided to each 
policyholder a notice of transfer by first-class mail, addressed to the policy- 
holder’s last known address or to the address to which premium notices or 
other policy documents are sent; or with respect to home service business, by 
personal delivery with acknowledged receipt. A notice of transfer shall also be 
sent to the transferring insurer’s agents or brokers of record on the affected 
policies. 
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(b) The notice of transfer shall be in a form identical or substantially similar 
to Appendix A of the NAIC Assumption Reinsurance Model Act, as amended by 
the NAIC and shall state or provide: 

(1) The date on which the transfer and novation of the policyholder’s 
policy is proposed to take place. 

(2) The names, addresses, and telephone numbers of the assuming and 
transferring insurers. 

(3) That the policyholder has the right to either consent to or reject the 
transfer and novation. 

(4) The procedures and time limit for consenting to or rejecting the 
transfer and novation. 

(5) A summary of any effect that consenting to or rejecting the transfer 
and novation will have on the policyholder’s rights. 

(6) Astatement that the assuming insurer is licensed to write the type of 
business being assumed in the state where the policyholder resides, or 
is otherwise authorized, as provided in this Part, to assume that 
business. 

(7) The name and address of the person at the transferring insurer to 
whom the policyholder should send the policyholder’s written state- 
ment of acceptance or rejection of the transfer and novation. 

(8) The address and telephone number of the insurance department 

- where the policyholder resides so that the policyholder may write or 
call that insurance department for further information about the 
financial condition of the assuming insurer. 

(9) The following financial data for both insurers: 

a. Ratings for the last five years, if available, or for any shorter period 
that is available, from two nationally recognized insurance rating 
services acceptable to the Commissioner, including the rating 
services’ explanations of the meanings of their ratings. If ratings 
are unavailable for any year of the five-year period, this shall also 
be disclosed. 

b. A balance sheet as of December 31 for the previous three years, if 
available, or for any shorter period that is available, and as of the 
date of the most recent quarterly statement. 

c. Acopy of the Management’s Discussion and Analysis that was filed 
as a supplement to the previous year’s annual statement. 

d. An explanation of the reason for the transfer. 

(c) The notice of transfer shall include a preaddressed, postage-paid re- 
sponse card that the policyholder may return as the policyholder’s written 
statement of acceptance or rejection of the transfer and novation. 

(d) The notice of transfer shall be filed as part of the prior approval 
requirement set forth in subsection (e) of this section. 

(e) Prior approval by the Commissioner is required for any transaction in 
which a domestic insurer assumes or transfers obligations or risks on policies 
under an assumption reinsurance agreement. No insurer licensed in this State 
shall transfer obligations or risks on policies issued to or owned by residents of 
this State to any insurer that is not licensed in this State. A domestic insurer 
shail not assume obligations or risks on policies issued to or owned by 
policyholders residing in any other state unless it is licensed in the other state, 
or the insurance regulator of that state has approved the assumption. 

(f) Any licensed foreign insurer that enters into an assumption reinsurance 
agreement that transfers the obligations or risks on policies issued to or owned 
by residents of this State shall file with the Commissioner the assumption 
certificate, a copy of the notice of transfer, and an affidavit that the transaction 
is subject to substantially similar requirements in the states of domicile of both 
the transferring and assuming insurers. If those requirements do not exist in 
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the state of domicile of either the transferring or assuming insurer, the 
requirements of subsection (g) of this section apply. 

(g) Any licensed foreign insurer that enters into an assumption reinsurance 
agreement that transfers the obligations or risks on policies issued to or owned 
by residents of this State shall obtain prior approval of the Commissioner and 
be subject to all other requirements of this Part with respect to residents of this 
State, unless the transferring and assuming insurers are subject to assump- 
tion reinsurance requirements adopted by statute or administrative rule in the 
states of their domicile that are substantially similar to those contained in this 
Part and in any administrative rules adopted under this Part. 

(h) The following factors, along with any other factors the Commissioner 
deems to be appropriate under the circumstances, shall be considered by the 
Commissioner in reviewing a request for approval: 

(1) The financial condition of the transferring and assuming insurers and 
the effect the transaction will have on the financial condition of each 
company. 

(2) The competence, experience, and integrity of those persons who 
control the operation of the assuming insurer. 

(3) The plans or proposals the assuming insurer has with respect to the 
administration of the policies subject to the proposed transfer. 

(4) Whether the transfer is fair and reasonable to the policyholders of 
both insurers. 

(5) Whether the notice of transfer to be provided by the insurer is fair, 
adequate, and not misleading. (1995, c. 318, s. 1.) 


§ 58-10-35. Policyholder rights. 


(a) Policyholders may reject the transfer and novation of their policies by 
indicating on the response card that the assumption is rejected and returning 
the card to the transferring insurer. 

(b) Payment of any premium to the assuming company during the 24-month 
period after the notice of transfer has been received indicates the policyholder’s 
acceptance of the transfer to the assuming insurer; and a novation shall occur 
only if the premium notice clearly states that payment of the premium to the 
assuming insurer constitutes acceptance of the transfer. The premium notice 
shall also provide a method for the policyholder to pay the premium while 
reserving the right to reject the transfer. With respect to any home service 
business or any other business not using premium notices, the disclosures and 
procedural requirements of this subsection are to be set forth in the notice of 
transfer required by G.S. 58-10-30 and in the assumption certificate. 

(c) After no fewer than 24 months after the mailing of the initial notice of 
transfer required under G.S. 58-10-30, if positive consent to, or rejection of, the 
transfer and assumption has not been received or consent has occurred under 
subsection (b) of this section, the transferring insurer shall send to the 
policyholder a second and final notice of transfer as specified in G.S. 58-10-30. 
If the policyholder does not accept or reject the transfer during the one-month 
period immediately after the date on which the transferring insurer mailed the 
second and final notice of transfer, the policyholder’s consent and novation of 
the contract will occur. With respect to the home service business, or any other 
business not using premium notices, the 24-month and one-month periods 
shall be measured from the date of delivery of the notice of transfer under G.S. 
58-10-30. 

(d) The transferring insurer shall be deemed to have received the response 
card on the date it is postmarked. A policyholder may also send the response 
card by facsimile, other electronic transmission, registered mail, express 
delivery, or courier service; in which case the response card shall be deemed to 
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have been received by the transferring insurer on the date of actual receipt by 
the transferring insurer. (1995, c. 318, s. 1.) 


§ 58-10-40. Effect of consent. 


If a policyholder consents to the transfer under G.S. 58-10-35 or if the 
transfer is effected under G.S. 58-10-45, there shall be a novation of the policy, 
subject to the assumption reinsurance agreement, with the result that the 
transferring insurer is thereby relieved of all insurance obligations or risks 
transferred under the assumption reinsurance agreement and the assuming 
insurer is directly and solely liable to the policyholder for those insurance 
obligations or risks. (1995, c. 318, s. 1.) 


§ 58-10-45. Commissioner’s discretion. 


If a domestic insurer or a foreign insurer from a state having a substantially 
similar law is deemed by its domiciliary insurance regulator to be in hazardous 
financial condition or a proceeding has been instituted against it for the 
purpose of reorganizing or conserving the insurer, and the transfer of the 
policies is in the best interest of the policyholders, as determined by the 
domiciliary insurance regulator, a transfer and novation may be effected 
notwithstanding the provisions of this Part. This may include a form of implied 
consent and adequate notification to the policyholders of the circumstances 
requiring the transfer as approved by the Commissioner. (1995, c. 318, s. 1.) 


Part 3. Disclosure of Material Transactions. 


§ 58-10-55. Report. 


(a) This Part applies only to domestic insurers. Effective October 1, 1995, 
every insurer shall file a report with the Commissioner disclosing material 
acquisitions and dispositions of assets or material nonrenewals, cancellations, 
or revisions of ceded reinsurance agreements, unless the acquisitions and 
dispositions of assets or material nonrenewals, cancellations, or revisions of 
ceded reinsurance agreements have been submitted to the Commissioner for 
review, approval, or informational purposes under any other provisions of this 
Chapter or the North Carolina Administrative Code. This report is due within 
15 days after the end of the calendar month in which any of these transactions 
occurred. A copy of the report, including any filed exhibits or other attach- 
ments, shall also be filed with the NAIC. 

(b) All reports obtained by or disclosed to the Commissioner under this Part 
are confidential and are not subject to subpoena. No report shall be made 
public by the Commissioner, the NAIC, or any other person, except to 
insurance regulators of other states, without the prior written consent of the 
reporting insurer, unless the Commissioner, after giving the insurer notice and 
an opportunity to be heard, determines that the interest of policyholders, 
shareholders, or the public will be served by the publication of the report. In 
that event, the Commissioner may publish all or any part of the report in a 
manner the Commissioner considers appropriate. (1995, c. 318, s. 1.) 


§ 58-10-60. Acquisitions and dispositions of assets. 


(a) Insurers do not have to report acquisitions or dispositions under G.S. 
58-10-55 if they are not material. For the purposes of this Part, a material 
acquisition or the aggregate of any series of related acquisitions during any 
30-day period, or a material disposition or the aggregate of any series of related 
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dispositions during any 30-day period, is one that is nonrecurring, not in the 
ordinary course of business, and involves more than five percent (5%) of the 
insurer’s total admitted assets as reported in its most recent financial 
statement filed with the Department. 

(b) Asset acquisitions subject to this Part include every purchase, lease, 
exchange, merger, consolidation, succession, or other acquisition, other than 
the construction or development of real property by or for the insurer or the 
acquisition of materials for that purpose. Asset dispositions subject to this Part 
include every sale, lease, exchange, merger, consolidation, mortgage, hypoth- 
ecation, assignment for the benefit of creditors or otherwise, abandonment, 
destruction, or other disposition. 

(c) The following information shall be disclosed in any report under this 
section: 

(1) Date of the transaction. 

(2) Manner of acquisition or disposition. 

(3) Description of the assets involved. 

(4) Nature and amount of the consideration given or received. 

(5) Purpose of, or reason for, the transaction. 

(6) Manner by which the amount of consideration was determined. 

(7) Gain or loss recognized or realized as a result of the transaction. 

(8) Name of each person from whom the assets were acquired or to whom 
they were disposed. 

(d) Every insurer shall report material acquisitions and dispositions on a 
nonconsolidated basis unless the insurer is part of a consolidated group of 
insurers that uses a pooling arrangement or one hundred percent (100%) 
reinsurance agreement that affects the solvency and integrity of the insurer’s 
reserves and the insurer ceded substantially all of its direct and assumed 
business to the pool. An insurer cedes substantially all of its direct and 
assumed business to a pool if the insurer has less than one million dollars 
($1,000,000) total direct plus assumed written premiums during a calendar 
year that are not subject to a pooling arrangement and the net income of the 
business not subject to the pooling arrangement represents less than five 
percent (5%) of the insurer’s capital and surplus. (1995, c. 318, s. 1.) 


§ 58-10-65. Nonrenewals, cancellations, or revisions of 
ceded reinsurance agreements. 


(a) Insurers do not have to report nonrenewals, cancellations, or revisions of 
ceded reinsurance agreements under G.S. 58-10-55 if they are not material. 
For the purposes of this Part, a nonrenewal, cancellation, or revision of a ceded 
reinsurance agreement is considered material and must be reported if: 

(1) Itis for property and casualty business, including accident and health 
business written by a property and casualty insurer and affects: 

a. More than fifty percent (50%) of the insurer’s total ceded written 
premium; or 

b. More than fifty percent (50%) of the insurer’s total ceded indemnity 
and loss adjustment reserves. 

(2) It is for life, annuity, and accident and health business and affects 
more than fifty percent (50%) of the total reserve credit taken for 
business ceded, on an annualized basis, as indicated in the insurer’s 
most recent annual statement. 

(3) Itis for either property and casualty, or life, annuity, and accident and 
health business, and: 

a. An authorized reinsurer representing more than ten percent (10%) 
of a total cession is replaced by one or more unauthorized 
reinsurers; or 
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b. Previously established collateral requirements have been reduced 
or waived with respect to one or more unauthorized reinsurer’s 
representing collectively more than ten percent (10%) of a total 
cession. 

(b) No filing is required if: 

(1) For property and casualty business, including accident and health 
business written by a property and casualty insurer, the insurer’s 
total ceded written premium represents, on an annualized basis, less 
than ten percent (10%) of its total written premium for direct and 
assumed business. 

(2) For life, annuity, and accident and health business, the total reserve 
credit taken for business ceded represents, on an annualized basis, 
less than ten percent (10%) of the statutory reserve requirement 
before any cession. 

(c) The following information shall be disclosed in any report under this 
section: 

(1) Effective date of the nonrenewal, cancellation, or revision. 

(2) Description of the transaction, with an identification of the initiator of 
the transaction. 

(3) Purpose of, or reason for, the transaction. 

(4) If applicable, identity of the replacement reinsurers. 

(d) Every insurer shall report all material nonrenewals, cancellations, or 
revisions of ceded reinsurance agreements on a nonconsolidated basis unless 
the insurer is part of a consolidated group of insurers that uses a pooling 
arrangement or one hundred percent (100%) reinsurance agreement that 
affects the solvency and integrity of the insurer’s reserves and the insurer 
ceded substantially all of its direct and assumed business to the pool. An 
insurer cedes substantially all of its direct and assumed business to a pool if 
the insurer has less than one million dollars ($1,000,000) total direct plus 
assumed written premiums during a calendar year that are not subject to the 
pooling arrangement and the net income of the business not subject to the 
pooling arrangement represents less than five percent (5%) of the insurer’s 
capital and surplus. (1995, c. 318, s. 1.) 


Part 4. Protected Cell Companies. 


§ 58-10-75. Purpose and legislative intent. 


This Part provides a basis for the creation of protected cells by a domestic 
insurer as one means of accessing alternative sources of capital and achieving 
the benefits of insurance securitization. Investors in fully funded insurance 
securitization transactions provide funds that are available to pay the insur- 
er’s insurance obligations or to repay the investors or both. The creation of 
protected cells is intended to be a means to achieve more efficiencies in 
conducting insurance securitizations. (2001-223, s. 25.) 


Editor’s Note. — Session Laws 2001-223, s. Session Laws 2001-228, s. 27 is a severability 
28, makes this Part effective June 15, 2001. clause. 


§ 58-10-80. Definitions. 


As used in this Part, unless the context requires otherwise, the following 
terms have the following meanings: 


(1) “Domestic insurer” means an insurer domiciled in the State of North 
Carolina. 
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(2) “Fair value” means the amount at which that asset (or hability) could 
be bought (or incurred) or sold (or settled) in a current transaction 
between willing parties, that is, other than in a forced or liquidation 
sale. Quoted marked prices in active markets are the best evidence of 
fair value and shall be used as the basis for the measurement, if 
available. If a quoted market price is available, the fair value is the 
product of the number of trading units times market price. If quoted 
market prices are not available, the estimate of fair value shall be 
based on the best information available. The estimate of fair value 
shall consider prices for similar assets and liabilities and the results 
of valuation techniques to the extent available in the circumstances. 
Examples of valuation techniques include the present value of esti- 
mated expected future cash flows using a discount rate commensurate 
with the risks involved, option-pricing models, matrix pricing, option- 
adjusted spread models, and fundamental analysis. Valuation tech- 
niques for measuring financial assets and liabilities and servicing 
assets and liabilities shall be consistent with the objective of measur- 
ing fair value. Those techniques shall incorporate assumptions that 
market participants would use in their estimates of values, future 
revenues, and future expenses, including assumptions about interest 
rates, default, prepayment, and volatility. In measuring financial 
liabilities and servicing liabilities at fair value by discounting esti- 
mated future cash flows, an objective is to use discount rates at which 
those liabilities could be settled in an arm’s-length transaction. 
Estimates of expected future cash flows, if used to estimate fair value, 
shall be the best estimate based on reasonable and supportable 
assumptions and projections. All available evidence shall be consid- 
ered in developing estimates of expected future cash flows. The weight 
given to the evidence shall be commensurate with the extent to which 
the evidence can be verified objectively. If a range is estimated for 
either the amount or timing of possible cash flows, the likelihood of 
possible outcomes shall be considered in determining the best esti- 
mate of future cash flows. 

(3) “Fully funded” means that, with respect to any exposure attributed to 
a protected cell, the market value of the protected cell assets, on the 
date on which the insurance securitization is effected, equals or 
exceeds the maximum possible exposure attributable to the protected 
cell with respect to the exposures. 

(4) “General account” means the assets and liabilities of a protected cell 
company other than protected cell assets and protected cell liabilities. 

(5) “Indemnity trigger” means a transaction term by which relief of the 
issuer’s obligation to repay investors is triggered by its incurring a 
specified level of losses under its insurance or reinsurance contracts. 

(6) “Nonindemnity trigger” means a transaction term by which relief of 
the issuer’s obligation to repay investors is triggered solely by some 
event or condition other than the individual protected cell company 
incurring a specified level of losses under its insurance or reinsurance 
contracts. 

(7) “Protected cell” means an identified pool of assets and liabilities of a 
protected cell company segregated and insulated by means of this 
Chapter from the remainder of the protected cell company’s assets 
and liabilities. 

(8) “Protected cell account” means a specifically identified bank or custo- 
dial account established by a protected cell company for the purpose of 
segregating the protected cell assets of one protected cell from the 
protected cell assets of other protected cells and from the assets of the 
protected cell company’s general account. 
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(9) “Protected cell assets” means all assets, contract rights, and general 
intangibles, identified with and attributable to a specific protected cell 
of a protected cell company. 

(10) “Protected cell company” means a domestic insurer that has one or 
more protected cells. 

(11) “Protected cell company insurance securitization” means the issuance 
of debt instruments, the proceeds from which support the exposures 
attributed to the protected cell, by a protected cell company where 
repayment of principal or interest, or both, to investors under the 
transaction terms is contingent upon the occurrence or nonoccurrence 
of an event with respect to which the protected cell company is 
exposed to loss under insurance or reinsurance contracts it has issued. 

(12) “Protected cell liabilities” means all liabilities and other obligations 
identified with and attributable to a specific protected cell of a 
protected cell company. (2001-223, s. 25.) 


Editor’s Note. — The definitions in this Session Laws 2001-223, s. 27 contains a 
section were redesignated at the direction of severability clause. 
the Revisor of Statutes to preserve alphabetical 
order. 


§ 58-10-85. Establishment of protected cells. 


(a) A protected cell company may establish one or more protected cells with 
the prior written approval of the Commissioner of a plan of operation or 
amendments submitted by the protected cell company with respect to each 
protected cell in connection with an insurance securitization. Upon the 
Commissioner’s written approval of the plan of operation, which plan shall 
include the specific business objectives and investment guidelines of the 
protected cell, the protected cell company, in accordance with the approved 
plan of operation, may attribute to the protected cell insurance obligations 
with respect to its insurance business and obligations relating to the insurance 
securitization and assets to fund the obligations. A protected cell shall have its 
own distinct name or designation, which shall include the words “protected 
cell.” The protected cell company shall transfer all assets attributable to a 
protected cell to one or more separately established and identified protected 
cell accounts bearing the name or designation of that protected cell. Protected 
cell assets must be held in the protected cell accounts for the purpose of 
satisfying the obligations of that protected cell. 

(b) All attributions of assets and liabilities between a protected cell and the 
general account must be in accordance with the plan of operation approved by 
the Commissioner. A protected cell company may make no other attribution of 
assets or liabilities between the protected cell company’s general account and 
its protected cells. Any attribution of assets and liabilities between the general 
account and a protected cell, or from investors in the form of principal on a debt 
instrument issued by a protected cell company in connection with a protected 
cell company securitization, must be in cash or in readily marketable securities 
with established market values. 

(c) The creation of a protected cell does not create, with respect to that 
protected cell, a legal person separate from the protected cell company. 
Amounts attributed to a protected cell under this Chapter, including assets 
transferred to a protected cell account, are owned by the protected cell 
company, and the protected cell company may not be, or may not hold itself out 
to be, a trustee with respect to those protected cell assets of that protected cell 
account. Notwithstanding the provisions of this subsection, the protected cell 
company may allow for a security interest to attach to protected cell assets or 
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a protected cell account when in favor of a creditor of the protected cell and 
otherwise allowed under applicable law. 

(d) This Part does not prohibit the protected cell company from contracting 
with or arranging for an investment advisor, commodity trading advisor, or 
other third party to manage the protected cell assets of a protected cell, if all 
remuneration, expenses, and other compensation of the third-party advisor or 
manager are payable from the protected cell assets of that protected cell and 
not from the protected cell assets of other protected cells or the assets of the 
protected cell company’s general account. 

(e) A protected cell company shall establish administrative and accounting 
procedures necessary to properly identify the one or more protected cells of the 
protected cell company and the protected cell assets and protected cell 
liabilities attributable to the protected cells. It shall be the duty of the directors 
of a protected cell company to keep protected cell assets and protected cell 
~ liabilities: 

(1) Separate and separately identifiable from the assets and liabilities of 
the protected cell company’s general account; and 

(2) Attributable to one protected cell separate and separately identifiable 
from protected cell assets and protected cell liabilities attributable to 
other protected cells. Notwithstanding the provisions of this subsec- 
tion, if this subsection is violated, the remedy of tracing is applicable 
to protected cell assets when commingled with protected cell assets of 
other protected cells or the assets of the protected cell company’s 
general account. The remedy of tracing is not an exclusive remedy. 

(f) When establishing a protected cell, the protected cell company shall 
attribute to the protected cell assets a value at least equal to the reserves and 
other insurance liabilities attributed to that protected cell. (2001-223, s. 25.) 


Editor’s Note. — Session Laws 2001-223, s. 
27 contains a severability clause. 


§ 58-10-90. Use and operation of protected cells. 


(a) The protected cell assets of a protected cell may not be charged with 
liabilities arising out of any other business the protected cell company may 
conduct. All contracts or other documentation reflecting protected cell liabili- 
ties shall clearly indicate that only the protected cell assets are available for 
the satisfaction of those protected cell liabilities. 

(b) The income, gains and losses, realized or unrealized, from protected cell 
assets and protected cell liabilities must be credited to or charged against the 
protected cell without regard to other income, gains or losses of the protected 
cell company, including income, gains or losses of other protected cells. 
Amounts attributed to any protected cell and accumulations on the attributed 
amounts may be invested and reinvested without regard to any requirements 
or limitations of this Chapter and the investments in a protected cell or cells 
may not be taken into account in applying the investment limitations other- 
wise applicable to the investments of the protected cell company. 

(c) Assets attributed to a protected cell must be valued at their fair value on 
the date of valuation. 

(d) A protected cell company, with respect to any of its protected cells, shall 
engage in fully funded indemnity triggered insurance securitization to support 
in full the protected cell exposures attributable to that protected cell. A 
protected cell company insurance securitization that is nonindemnity trig- 
gered shall qualify as an insurance securitization under the terms of this 
Chapter only after the Commissioner adopts rules addressing the methods of 
funding of the portion of this risk that is not indemnity based and addressing 
accounting, disclosure, risk-based capital treatment, and assessing risks 
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associated with the securitizations. A protected cell company insurance 
securitization that is not fully funded, whether indemnity triggered or 
nonindemnity triggered, is prohibited. Protected cell assets may be used to pay 
interest or other consideration on any outstanding debt or other obligation 
attributable to that protected cell, and nothing in this subsection may be 
construed or interpreted to prevent a protected cell company from entering 
into a swap agreement or other transaction for the account of the protected cell 
that has the effect of guaranteeing interest or other consideration. 

(e) In all protected cell company insurance securitizations, the contracts or 
other documentation effecting the transaction shall contain provisions identi- 
fying the protected cell to which the transaction will be attributed. In addition, 
the contracts or other documentation shall clearly disclose that the assets of 
that protected cell, and only those assets, are available to pay the obligations 
of that protected cell. Notwithstanding the provisions of this subsection and 
subject to the provisions of this Chapter and any other applicable law or rule, 
the failure to include such language in the contracts or other documentation 
may not be used as the sole basis by creditors, reinsurers, or other claimants 
to circumvent the provisions of this Part. 

(f) A protected cell company shall only be authorized to attribute to a 
protected cell account the insurance obligations relating to the protected cell 
company’s general account. Under no circumstances may a protected cell be 
authorized to issue insurance or reinsurance contracts directly to policyholders 
or reinsureds or have any obligation to the policyholders or reinsureds of the 
protected cell company’s general account. 

(g) At the cessation of business of a protected cell in accordance with the 
plan approved by the Commissioner, the protected cell company voluntarily 
shall close out the protected cell account. (2001-223, s. 25.) 


Editor’s Note. — Session Laws 2001-223, s. 
27 contains a severability clause. 


§ 58-10-95. Reach of creditors and other claimants. 


(a) Protected cell assets shall only be available to the creditors of the 
protected cell company that are creditors with respect to that protected cell 
and, accordingly, are entitled, in conformity with this Chapter, to have 
recourse to the protected cell assets attributable to that protected cell and are 
absolutely protected from the creditors of the protected cell company that are 
not creditors with respect to that protected cell and who, accordingly, are not 
entitled to have recourse to the protected cell assets attributable to that 
protected cell. Creditors with respect to a protected cell are not entitled to have 
recourse against the protected cell assets of other protected cells or the assets 
or the protected cell company’s general account. Protected cell assets are only 
available to creditors of a protected cell company after all protected cell 
liabilities have been extinguished or otherwise provided for in accordance with 
the plan of operation relating to that protected cell. 

(b) When an obligation of a protected cell company to a person arises from 
a transaction, or is otherwise imposed, with respect to a protected cell: 

(1) That obligation of the protected cell company extends only to the 
protected cell assets attributable to that protected cell, and the 
person, with respect to that obligation, is entitled to have recourse 
only to the protected cell assets attributable to that protected cell; and 

(2) That obligation of the protected cell company does not extend to the 
protected cell assets of any other protected cell or the assets of the 
protected cell company’s general account, and that person, with 
respect to that obligation, is not entitled to have recourse to the 
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protected cell assets of any other protected cell or the assets of the 
protected cell company’s general account. 

(c) When an obligation of a protected cell company relates solely to the 
general account, the obligation of the protected cell company extends only to, 
and that creditor, with respect to that obligation, is entitled to have recourse 
only to the assets of the protected cell company’s general account. 

(d) The activities, assets, and obligations relating to a protected cell are not 

subject to the provisions of Articles 48 and 62 of this Chapter, and neither a 
protected cell nor a protected cell company may be assessed by, or otherwise be 
required to contribute to, any guaranty fund or guaranty association in this 
State with respect to the activities, assets, or obligations of a protected cell. 
Nothing in this subsection affects the activities or obligations of an insurer’s 
general account. 
— (e) The establishment of one or more protected cells alone does not consti- 
tute a fraudulent conveyance, an intent by the protected cell company to 
defraud creditors, or the carrying out of business by the protected cell company 
for any other fraudulent purpose. (2001-223, s. 25.) 


Editor’s Note. — Session Laws 2001-223, s. 
27 contains a severability clause. 


§ 58-10-100. Conservation, rehabilitation, or liquidation 
of protected cell companies. 


(a) Notwithstanding any other provision of law or rule, upon an order of 
conservation, rehabilitation, or liquidation of a protected cell company, the 
receiver shall deal with the protected cell company’s assets and liabilities, 
including protected cell assets and protected cell liabilities, in accordance with 
the requirements set forth in this Part. 

(b) With respect to amounts recoverable under a protected cell company 
insurance securitization, the amount recoverable by the receiver may not be 
reduced or diminished as a result of the entry of an order of conservation, 
rehabilitation, or liquidation with respect to the protected cell company, 
notwithstanding any provisions to the contrary in the contracts or other 
documentation governing the protected cell company insurance securitization. 
(2001-223, s. 25.) 


Editor’s Note. — Session Laws 2001-223, s. 
27 contains a severability clause. 


§ 58-10-105. No transaction of an insurance business. 


A protected cell company insurance securitization may not be deemed to be 
an insurance or reinsurance contract. An investor in a protected cell company 
insurance securitization, by sole means of this investment, may not be deemed 
to be conducting an insurance business in this State. The underwriters or 
selling agents and their partners, directors, officers, members, managers, 
employees, agents, representatives, and advisors involved in a protected cell 
company insurance securitization may not be deemed to be conducting an 
insurance or reinsurance agency, brokerage, intermediary, advisory, or consult- 
ing business by virtue of their activities in connection with that business. 
(2001-2238, s. 25.) 


Editor’s Note. — Session Laws 2001-223, s. 
27 contains a severability clause. 
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§ 58-10-110. Authority to adopt rules. — 


The Commissioner may adopt rules necessary to effectuate the purposes of 
this Part. (2001-223, s. 25.) 


Editor’s Note. — Session Laws 2001-223, s. 
27 contains a severability clause. 


Part 5. Mortgage Guaranty Insurance. 


§ 58-10-120. Definitions. 


As used in this Part: 

(1) “Mortgage guaranty insurers report of policyholders position” means 
the annual supplementary report required by the Commissioner. 

(2) “Policyholders position” means the contingency reserve established 
under G.S. 58-10-1385 and policyholders’ surplus. “Minimum policy- 
holders position” is calculated as described in G.S. 58-10-125. 

(3) “Policyholders surplus” means an insurer’s net worth; the difference 
between its assets and liabilities, as reported in its annual statement. 
(2001-223, s. 11.) 


Editor’s Note. — Session Laws 2001-233, s. Session Laws 2001-223, s. 27 is a severability 
28 makes this Part effective June 15, 2001. clause. 


§ 58-10-125. Minimum policyholders position. 


(a) For the purpose of complying with G.S. 58-7-75, a mortgage guaranty 
insurer shall maintain at all times a minimum policyholders position in the 
amount required by this section. The policyholders position shall be net of 
reinsurance ceded but shall include reinsurance assumed. 

(b) If a mortgage guaranty insurer does not have the minimum amount of 
policyholders position required by this section it shall cease transacting new 
business until the time that its policyholders position is in compliance with 
this section. 

(c) Ifa policy of mortgage guaranty insurance insures individual loans with 
a percentage claim settlement option on those loans, a mortgage guaranty 
insurer shall maintain a policyholders position based on each one hundred 
dollars ($100.00) of the face amount of the mortgage, the percentage coverage, 
and the loan-to-value category. The minimum amount of policyholders position 
shall be calculated in the following manner: 

(1) If the loan-to-value is greater than seventy-five percent (75%), the 
minimum policyholders position per one hundred dollars ($100.00) of 
the face amount of the mortgage for the specific percent coverage shall 
be as shown in the schedule below: 


Percent Policyholders Position Per Percent Policyholders Position Per 
Coverage $100 of the Face Amount Coverage $100 of the Face Amount 


of the Mortgage of the Mortgage 
5) $0.20 55 $1.50 
10 0.40 60 155 
15 0.60 65 1.60 
20 0.80 70 1.65 
25 1.00 rea Lees) 
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Percent Policyholders Position Per Percent Policyholders Position Per 
Coverage $100 of the Face Amount Coverage $100 of the Face Amount 


of the Mortgage of the Mortgage 
30 TrakO 80 1.80 
BD eae 85 1.85 
40 1EB0 90 1.90 
45 Too 95 1.95 
50 1.40 100 2.00 


(2) If the loan-to-value is at least fifty percent (50%) and not more than 
seventy-five percent (75%), the minimum amount of the policyholders 
position shall be fifty percent (50%) of the minimum of the amount 
calculated under subdivision (c)(1) of this section. 

(3) If the loan-to-value is less than fifty percent (50%), the minimum 
amount of policyholders position shall be twenty-five percent (25%) of 
the amount calculated under subdivision (c)(1) of this section. 

(d) If a policy of mortgage guaranty insurance provides coverage on a group 
of loans subject to an aggregate loss limit, the policyholders position shall be: 

(1) If the equity is not more than fifty percent (50%) and is at least twenty 
percent (20%), or equity plus prior insurance or a deductible is at least 
twenty-five percent (25%) and not more than fifty-five percent (55%), 
the minimum amount of policyholders position shall be calculated as 
follows: 


Percent Policyholders Position Per Percent Policyholders Position Per 
Coverage $100 of the Face Amount Coverage $100 of the Face Amount 


of the Mortgage of the Mortgage 
1 $0.30 50 $0.825 
5 0.50 60 0.85 
10 0.60 70 0.875 
15 0.65 To 0.90 
20 0.70 80 0:925 
PAS 0.75 90 0.95 
30 0.715 100 1.00 
40 0.80 


(2) If the equity is less than twenty percent (20%), or the equity plus prior 
insurance or a deductible is less than twenty-five percent (25%), the 
minimum amount of policyholders position shall be two hundred 
percent (200%) of the amount required by subdivision (d)(1) of this 
section. 

(3) If the equity is more than fifty percent (50%) or the equity plus prior 
insurance or a deductible is more than fifty-five percent (55%), the 
minimum amount of policyholders position shall be fifty percent (50%) 
of the amount required by subdivision (d)(1) of this section. 

(e) If a policy of mortgage guaranty insurance provides for layers of 
coverage, deductibles, or excess reinsurance, the minimum amount of policy- 
holders position shall be computed by subtraction of the minimum position for 
the lower percentage coverage limit from the minimum position for the upper 
or greater coverage limit. 

(f) If a policy of mortgage guaranty insurance provides for coverage on loans 
secured by junior liens, the policyholders position shall be: 

(1) If the policy provides coverage on individual loans, the minimum 
amount of policyholders position shall be calculated as in subsection 
(c) of this section as follows: 
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a. The loan-to-value percent is the entire loan indebtedness on the 
property divided by the value of the property; 

b. The percent coverage is the insured portion of the junior loan 
divided by the entire loan indebtedness on tne collateral property; 
and 

c. The face amount of the insured mortgage is the entire loan 
indebtedness on the property. 

(2) If the policy provides coverage on a group of loans subject to an 
ageregate loss limit, the policyholders position shall be calculated 
according to subsection (d) of this section as follows: 

a. The equity is the complement of the loan-to-value percent calcu- 
lated as in subdivision (d)(1) of this section; 

b. The percent coverage is calculated as in subdivision (d)(1) of this 
section; and 

c. The face amount of the insured mortgage is the entire loan 
indebtedness on the property. 

(g) If a policy of mortgage guaranty insurance provides for coverage on 
leases, the policyholders position shall be four dollars ($4.00) for each one 
hundred dollars ($100.00) of the insured amount of the lease. 

(h) Ifa policy of mortgage guaranty insurance insures loans with a percent- 
age loss settlement option coverage between any of the entries in the schedules 
in this section, then the factor for policyholders position per one hundred 
dollars ($100.00) of the face amount of the mortgage shall be prorated between 
the factors for the nearest percent coverage listed. (2001-223, s. 11.) 


Editor’s Note. — Session Laws 2001-223, s. 
27 contains a severability clause. 


§ 58-10-130. Unearned premium reserve. 


(a) The unearned premium reserve shall be computed as follows: 

(1) The unearned premium reserve for premiums paid in advance annu- 
ally shall be calculated on the monthly pro rata fractional basis. 

(2) Premiums paid in advance for 10-year coverage shall be placed in the 
unearned premium reserve and shall be released from this reserve as 
follows: 

a. lst month — z2; 

b. 2nd through 12th month — 7132 each month; 
c. 13th month — %ea; 

d. 14th through 120th month — “z2 per month; 
e. 121st month — Yea 

(3) Premiums paid in advance for periods in excess of 10 years. During the 
first 10 years of coverage the unearned portion of the premium shall 
be the premium collected minus an amount equal to the premium that 
would have been earned had the applicable premium for 10 years of 
coverage been received. The premium remaining after 10 years shall 
be released from the unearned premium reserve monthly pro rata 
over the remaining term of coverage. 

(b) Repealed by Session Laws 2001-334, s. 16.1, effective August 3, 2001. 

(c) The case basis method shall be used to determine the loss reserve which 
shall include a reserve for claims reported and unpaid and a reserve for claims 
incurred but not reported. (2001-223, s. 11; 2001-334, s. 16.1.) 


Editor’s Note. — Session Laws 2001-223, s. Session Laws 2001-334, s. 19 is a severability 
27, contains a severability clause. clause. 


360 


§58-10-135 ART. 10. INSURER FINANCIAL PROVISIONS §58-10-135 


Effect of Amendments. — Session Laws repealed subsection (b) as enacted by Session 
2001-334, s. 16.1, effective August 3, 2001, Laws 2001-223, s. 11. 


§ 58-10-1385. Contingency reserve. 


(a) Subject to G.S. 58-7-21, a mortgage guaranty insurer shall make an 
annual contribution to the contingency reserve which in the aggregate shall be 
the greater of: 

(1) Fifty percent (50%) of the net earned premium reported in the annual 
statement; or 
(2) The sum of: 

a. The policyholders position established under G.S. 58-10-125 on 
residential buildings designed for occupancy by not more than 
four families divided by seven; 

b. The policyholders position established under G.S. 58-10-125 on 
residential buildings designed for occupancy by five or more 
families divided by five; 

c. The policyholders position established under G.S. 58-10-125 on 
buildings occupied for industrial or commercial purposes divided 
by three; and 

d. The policyholders position established under G.S. 58-10-125 for 
leases divided by 10. 

(b) If the mortgage guaranty coverage is not expressly provided for in this 
section, the Commissioner may establish a rate formula factor that will 
produce a contingency reserve adequate for the risk assumed. 

(c) The contingency reserve established by this section shall be maintained 
for 120 months and reported in the financial statements as a liability. That 
portion of the contingency reserve established and maintained for more than 
120 months shall be released and shall no longer constitute part of the 
contingency reserve. 

(d) With the approval of the Commissioner, withdrawals may be made from 
the contingency reserve when incurred losses and incurred loss expenses 
exceed the greater of either thirty-five percent (35%) of the net earned 
premium or seventy percent (70%) of the amount which subsection (a) of this 
section requires to be contributed to the contingency reserve in such year. On 
a quarterly basis, provisional withdrawals may be made from the contingency 
reserve in an amount not to exceed seventy-five percent (75%) of the with- 
drawal calculated in accordance with this subsection. 

(e) With the approval of the Commissioner, a mortgage guaranty insurer 
may withdraw from the contingency reserve any amounts which are in excess 
of the minimum policyholders position as filed with the most recently filed 
annual statement. In reviewing a request for withdrawal pursuant to this 
subsection, the Commissioner may consider loss development and trends. If 
any portion of the contingency reserve for which withdrawal is requested 
pursuant to this subsection is maintained by a reinsurer, the Commissioner 
may also consider the financial condition of the reinsurer. If any portion of the 
contingency reserve for which withdrawal is requested pursuant to this 
subsection is maintained in a segregated account or segregated trust and such 
withdrawal would result in funds being removed from the segregated account 
or segregated trust, the Commissioner may also consider the financial condi- 
tion of the reinsurer. 

(f) Releases and withdrawals from the contingency reserve shall be ac- 
counted for on a first-in-first-out basis as prescribed by the Commissioner. 

(g) The calculations to develop the contingency reserve shall be made in the 
following sequence: 

(1) The additions required by subsections (a) and (b) of this section; 
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(2) The releases permitted by subsection (c) of this section; 
(3) The withdrawals permitted by subsection (d) of this section; and 
(4) The withdrawals permitted by subsection (e) of this section. 

(h) Whenever the laws or regulations of another jurisdiction in which a 
mortgage guaranty insurer, subject to the requirements of this Part is licensed, 
require a larger unearned premium reserve or a larger contingency reserve in 
the aggregate than that set forth in this Part, the establishment and mainte- 
nance of the larger unearned premium reserve or contingency reserve shall be 
deemed to be in compliance with this Part. (2001-223, s. 11; 2001-334, ss. 16.2, 
16.3.) 


Editor’s Note. — Session Laws 2001-223, s. 2001-334, ss. 16.2 and 16.3, effective August 3, 
28, made this section effective June 15, 2001. 2001, added “and reported in the financial 
Session Laws 2001-223, s. 27, is a _ statements as a liability” at the end of the first 


severability clause. sentence of subsection (c), and substituted “this 
Session Laws 2001-334, s.19is aseverability subsection” for “subdivision (d)(1) of G.S. 58-10- 
clause. 125” at the end of subsection (d). 


Effect of Amendments. — Session Laws 


ARTICLE 11. 


Assessment Companies. 


§ 58-11-1. Copies of charter and bylaws filed. 


Every corporation, society, or organization of this or any other state or 
country, transacting business upon the cooperative or assessment plan, must 
file with the Commissioner, before beginning to do business in this State, a 
copy of its charter or articles of association, and the bylaws, rules, or 
regulations referred to in its policies or certificates and made a part of such 
contract. Bylaws or regulations not so filed with the Commissioner will not 
avoid or affect any policy or certificate issued by such company or association. 
(1899, c. 54, s. 86; Rev., s. 4790; C.S., s. 6356; 1991, c. 720, ss. 4, 66.) 


Cross References. — As to mutual insur- societies, see § 58-24-1 et seq., and § 58-25-1 
ance companies generally, see §§ 58-8-1 et seq. 
through 58-8-55. As to fraternal orders and 


§ 58-11-5. Contracts must accord with charter and bylaws. 


Every policy or certificate or renewal receipt issued to a resident of this State 
by any corporation, association, or order transacting therein the business of 
insurance upon the assessment plan must be in accord with the provisions of 
the charter and bylaws of such corporation, association, or order, as filed with 
the Commissioner. It is unlawful for any such domestic or foreign insurance 
company or fraternal order to transact or offer to transact any business not 
authorized by the provisions of its charter and terms of its bylaws, or, through 
an agent or otherwise, to offer or issue any policy, renewal certificate, or other 
contract whose terms are not in clear accord with the powers, terms, and 
stipulations of its charter and bylaws. (1899, c. 54, s. 84; 1903, c. 438, s. 9; Rev., 
Si4 791) C54 826357; 19915 C7205) 4.) 


CASE NOTES 


The contract of insurance must conform authorized by the state of its origin. 
to the charter and bylaws, and these are as Hollingsworth v. Supreme Council of Royal 
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Arcanum, 175 N.C. 615, 96 S.E. 81 (1918), 
distinguishing Caldwell Land & Lumber Co. v. 
Commissioners of Caldwell County, 174 N.C. 
634, 94 S.E. 406 (1917). 

Assessment companies are prohibited 
from issuing policies or transacting busi- 
ness not authorized by their charters. 
Brenizer v. Royal Arcanum, 141 N.C. 409, 53 


ART. 11. ASSESSMENT COMPANIES 


§58-11-20 


Duty and Liability Under Bylaws. — The 
bylaws of an assessment association, when as- 
sented to by the members, as provided in the 
statute, constitute the measure of duty and 
lability of the parties, provided they are rea- 
sonable and not in violation of any principle of 
public law. Duffy v. Fidelity Mut. Life Ins. Co., 
142 N.C. 103, 55 S.E. 79 (1906). 


S.E. 835 (1906). 


§ 58-11-10. “Assessment plan” printed on application and 
policy. 


Every policy or certificate issued to a resident of the State by any corporation 
transacting in the State the business of life insurance upon the assessment 
plan, or admitted to do business in this State on the assessment plan, shall 
print in bold type near the top of the front page of the policy, upon every policy 
or certificate issued upon the life of any such resident of the State, the words 
“issued upon the assessment plan”; and the words “assessment plan” shall be 
printed conspicuously upon every application, circular, card, and any and all 
printed documents issued, circulated, or caused to be circulated by such 
corporation within the State. (1913, c. 159, s. 1; C.S., s. 63858; 1929, c. 93, s. 1; 
1933, c. 34; 1945, c. 386.) 


§ 58-11-15. Revocation for noncompliance. 


If any corporation or association transacting insurance business in this State 
on the assessment plan or issuing any policy upon the life of a resident of North 
Carolina upon the assessment plan shall fail or refuse to comply with G.S. 
58-11-10, the Commissioner shall forthwith suspend or revoke all authority of 
such corporation or association and of its agents to do business in this State. 
Meister lo9Ns, 2: CS. s..6359; 1991). 720, ss. 4,.13:) 


§ 58-11-20. Deposits and advance assessments required. 


Every domestic insurance company, association, order, or fraternal benefit 
society doing business on the assessment plan shall collect and keep at all 
times in its treasury one regular loss assessment sufficient to pay one regular 
average loss; and no such company, association, order, or fraternal benefit 
society shall be licensed by the Commissioner unless it makes and maintains 
with him for the protection of its obligations at least five thousand dollars 
($5,000) in United States or North Carolina bonds, in farm loan bonds issued 
by federal loan banks, or in the bonds of some city, county, or town of North 
Carolina to be approved by the Commissioner, or deposit with him a good and 
sufficient bond, secured by a deed of trust on real estate situated in North 
Carolina and approved by him, or by depositing with the Commissioner a bond 
in an amount of not less than five thousand dollars ($5,000), issued by any 
corporate surety company authorized to do business in this State. The 
Commissioner may increase the amount of deposit to the amount of reserve on 
the contracts of the association or society. The provisions of this section shall 
not apply to the farmers mutual fire insurance associations now doing business 
in the State and restricting their activities to not more than six adjacent 
bounties: (Rew.s,.4792;.1913, c2119)s)ie DLTy-cHl OL, S22; ©:5ips2 636031933, 
c. 47; 1945, c. 386; 1991, c. 720, ss. 4, 87.) 
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§ 58-11-25. Deposits by foreign assessment companies or 
orders. 


Each foreign insurance company, association, order, or fraternal benefit 
society doing business in this State on the assessment plan shall keep at all 
times deposited with the Commissioner or in its head office in this State, or in 
some responsible banking or trust company, one regular assessment sufficient 
to pay the average loss or losses occurring among its members in this State 
during the time allowed by it for the collection of assessments and payment of 
losses. It shall notify the Commissioner of the place of deposit and furnish him 
at all times such information as he requires in regard thereto; and no such 
company, association, order, or fraternal benefit society shall be licensed by the 
Commissioner unless it makes and maintains with him for the protection of its 
obligations at least five thousand dollars ($5,000) in United States or North 
Carolina bonds, in farm loan bonds issued by federal land banks, or in the 
bonds of some county, city, or town in North Carolina to be approved by the 
Commissioner, or a good and sufficient bond or note, secured by deed of trust 
on real estate situate in North Carolina, and approved by the Commissioner. 

(1899, c..54, s. 84; 1903, c: 438, s. 9; Rev., s. 4713; 1913, c. 119, ss. 2, 3; 1917, 
e191, s#2;.C.S., s. 6361;.1945, c. 386; 1991; c.:720,\s: 4.) 


§ 58-11-30. Revocation of license. 


If any such corporation, association, or order at any time fails to comply with 
the provisions of G.S. 58-11-20 and 58-11-25 or shall issue policies or certifi- 
cates not in accord with its charter and bylaws, as provided in this Article, the 
Commissioner shall forthwith suspend or revoke all authority to it, and of all 
its agents or officers, to do business in this State, and shall publish such 
revocation in some newspaper published in this State. (1899, c. 54, s. 85; Rev., 
s. 4793; C.S., s. 6862; 1991, c. 720, s. 4.) 


§ 58-11-35. Mutual life insurance companies; assessments 
prohibited. 


No domestic mutual life insurance company shall, after March 6, 1945, be 
organized to issue any policy of life insurance or any annuity contract which 
provides for the payment of any assessment by any policyholder or member in 
addition to the regular premium charged for such insurance; nor shall any 
such company have power to levy or collect any such assessment. No foreign or 
alien life insurance company shall be permitted to do business in this State if 


it does business, in this State or elsewhere, on such or any other assessment 
plan. (1945, c. 386.) 


ARTICLE 12. 


Risk-Based Capital Requirements. 


§ 58-12-1: Repealed by Session Laws 1993, c. 452, s. 65. 


Cross References. — As to mutual compa- 
nies with a guaranty capital, see § 58-8-20. 
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§ 58-12-2. Definitions. 


As used in this Article, the following terms have the following meanings: 
(1) Adjusted risk-based capital report. — A risk-based capital report that 
has been adjusted by the Commissioner under G.S. 58-12-6. 
(2) Corrective order. — An order issued by the Commissioner specifying 
corrective actions that the Commissioner has determined are re- 


quired. 
(3) Domestic insurer. — Any insurance company or health organization 
organized in this State under Article 7, 15, 65, or 67 of this Chapter. 
(4) Foreign insurer. — Any insurance company or health organization 


that is admitted to do business in this State under Article 16 or 67 of 

this Chapter but is not domiciled in this State. 

(4a) Health organization. — Any health maintenance organization, lim- 
ited health service organization, dental or vision plan, hospital, 
medical, or dental indemnity or service corporation, or other organi- 
zation licensed under Article 65 or 67 of this Chapter. “Health 
organization” does not include an insurer that is licensed as either a 
life or health insurer or a property or casualty insurer under this 
Chapter and that is otherwise subject to either the life or property and 
casualty risk-based capital requirements. 

(4b) Life or health insurer. — Any insurance company licensed to write 
the kinds of insurance specified in G.S. 58-7-15(1), (2), or (3); or a 
licensed property and casualty insurer writing only the kinds of 
insurance specified in G.S. 58-7-15(3). 

(5) Negative trend. — A negative trend, with respect to a life or health 
insurer, over a period of time, as determined in accordance with the 
“trend test calculation” included in the risk-based capital instructions. 

(5a) Property or casualty insurer. — Any insurance company licensed to 
write the kinds of insurance specified in G.S. 58-7-15(4) through (22); 
but not monoline mortgage guaranty insurers, financial guaranty 
insurers, or title insurers. 

(6) Risk-based capital instructions. — The risk-based capital report 
including risk-based capital instructions adopted by the NAIC, as 
those risk-based capital instructions may be amended by the NAIC 
from time to time in accordance with the procedures adopted by the 
NAIC. 

(7) Risk-based capital level. — An insurer’s company action level risk- 
based capital, regulatory action level risk-based capital, authorized 
control level risk-based capital, or mandatory control level risk-based 
capital where: 

a. “Company action level risk-based capital” means, with respect to 
any insurer, the product of 2.0 and its authorized control level 
risk-based capital. 

b. “Regulatory action level risk-based capital” means the product of 
1.5 and its authorized control level risk-based capital. 

c. “Authorized control level risk-based capital” means the number 
determined under the risk-based capital formula in accordance 
with the risk-based capital instructions. 

d. “Mandatory control level risk-based capital” means the product of 
.70 and the authorized control level risk-based capital. 

(8) Risk-based capital plan. — A comprehensive financial plan containing 
the elements specified in G.S. 58-12-11(b). If the Commissioner rejects 
the risk-based capital plan, and it is revised by the insurer, with or 
without the Commissioner’s recommendation, the plan shall be called 
the “revised risk-based capital plan”. 
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(9) Risk-based capital report. — The report required in G.S. 58-12-6. 
(10) Total adjusted capital. — The sum of: 

a. An insurer’s statutory capital and surplus, as determined in 
accordance with the statutory accounting applicable to the an- 
nual financial statements required under G.S. 58-2-165; and 

b. Such other items, if any, as the risk-based capital instructions may 
provide. (1993 (Reg. Sess., 1994), c. 678, s. 1; 1995, c. 318, s. 2; 
2001-223%-ss)1:2.1,.12.2, 12:3.) 


Editor’s Note. — The definitions in this 2001-223, ss. 12.1 to 12.3, effective June 15, 
section were redesignated at the direction of 2001, in subdivision (3), added “or health orga- 
the Revisor of Statutes to preserve alphabetical nization” following “company” and substituted 


order. “7 15, 65, or 67” for “77”; in subdivision (4), 
Session Laws 2001-223, s.27isaseverability added “or health organization” following “com- 
clause. pany” and added “or 67” following “Article 16”; 


Effect of Amendments. — Session Laws and added subdivision (4a). 


§ 58-12-4. Finding; endorsement of additional capital. 


The General Assembly finds that an excess of capital over the amount 
produced by the risk-based capital requirements contained in this Article and 
in the formulas, schedules, and instructions referenced in this Article is 
desirable in the business of insurance. Accordingly, the General Assembly 
encourages insurers to seek to maintain capital above the risk-based capital 
levels required by this Article. Additional capital is used and useful in the 
insurance business and helps to secure an insurer against various risks 
inherent in or affecting the business of insurance but not accounted for or only 
partially measured by the risk-based capital requirements contained in this 
Article. (1995, c. 318, s. 3.) 


§ 58-12-5: Repealed by Session Laws 1993, c. 452, s. 65. 


§ 58-12-6. Risk-based capital reports. 


(a) Every domestic insurer shall, on or before each March 1 (the “filing 
date”), prepare and submit to the Commissioner a report of its risk-based 
capital levels as of the end of the calendar year just ended, in a form and 
containing such information as is required by the risk-based capital instruc- 
tions. In addition, every domestic insurer shall file its risk-based capital report: 

(1) pein the NAIC in accordance with the risk-based capital instructions; 
an 

(2) With the insurance regulator in any state in which the insurer is 
authorized to do business, if the Commissioner has notified the 
insurer of its request in writing, in which case the insurer shall file its 
risk-based capital report not later than the later of: 
a. Fifteen days after the receipt of notice to file its risk-based capital 

report with that state; or 

b. The filing date. 

(b) A life or health insurer’s risk-based capital shall be determined in 
accordance with the formula set forth in the risk-based capital instructions. 
The formula shall take into account (and may adjust for the covariance 
between): 

(1) The risk with respect to the insurer’s assets; 

(2) The risk of adverse insurance experience with respect to the insurer’s 
liabilities and obligations; 

(3) The interest rate risk with respect to the insurer’s business; and 
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(4) All other business risks and such other relevant risks as are set forth 
in the risk-based capital instructions. 
These risks shall be determined in each case by applying the factors in the 
manner set forth in the risk-based capital instructions. 

(c) If a domestic insurer files a risk-based capital report that in the 
judgment of the Commissioner is inaccurate, the Commissioner shall adjust 
the risk-based capital report to correct the inaccuracy and shall notify the 
insurer of the adjustment. The notice shall contain a statement of the reason 
for the adjustment. A risk-based capital report as adjusted is referred to as an 
“adjusted risk-based capital report”. 

(d) A property or casualty insurer’s risk-based capital and a health organi- 
zation’s risk-based capital shall be determined in accordance with the formula 
set forth in the risk-based capital instructions. The formula shall take into 
account (and may adjust for the covariance between): 

(1) Asset risk; 

(2) Credit risk; 

(3) Underwriting risk; and 

(4) All business and other relevant risks set forth in the risk-based capital 
instructions, determined in each case by applying the factors in the 
manner set forth in the risk-based capital instructions. (1993 (Reg. 
mess. 1994), ¢.678, s. 1; 1995) 'c. 318) 's) 4::2001-223, s. 12.4.) 


Editor’s Note. — Session Laws 2001-223,s. added “and a health organization’s risk-based 
27 is a severability clause. capital” following “insurer’s risk-based capital” 

Effect of Amendments. — Session Laws in the first sentence of subsection (d). 
2001-223, s. 12.4, effective June 15, 2001, 


§ 58-12-10: Repealed by Session Laws 1993, c. 452, s. 65. 


§ 58-12-11. Company action level event. 


(a) “Company action level event” means any of the following events: 

(1) Sie filing of a risk-based capital report by an insurer that indicates 
that: 

a. The insurer’s total adjusted capital is greater than or equal to its 
regulatory action level risk-based capital but less than its com- 
pany action level risk-based capital, if the insurer is a property or 
casualty insurer or a health organization; or 

b. The insurer has total adjusted capital that is greater than or equal 
to its company action level risk-based capital but less than the 
product of its authorized control level risk-based capital and 2.5 
and has a negative trend, if the insurer is a life or health insurer. 

(2) The notification by the Commissioner to the insurer of an adjusted 
risk-bases capital report that indicates the event in sub-subdivision 
(1)a. or b. of this subsection if the insurer does not challenge the 
adjusted risk-based capital report under G.S. 58-12-30. 

(3) If the insurer challenges an adjusted risk-based capital report that 
indicates the event in sub-subdivision (1)a. or b. of this subsection 
under G.S. 58-12-30, the notification by the Commissioner to the 
insurer that the Commissioner has rejected the insurer’s challenge. 

(b) In the event of a company action level event, the insurer shall prepare 
and submit to the Commissioner a comprehensive financial plan that: 

(1) Identifies the conditions in the insurer that contribute to the company 
action level event. 

(2) Contains proposals of corrective actions that the insurer intends to 
take and would be expected to result in the elimination of the 
company action level event. 
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(3) Provides forecasts of the insurer’s financial results in the current year 
and at least the four succeeding years, both in the absence of proposed 
corrective actions and giving effect to the proposed corrective actions, 
including forecasts of statutory operating income, net income, capital, 
or surplus (the forecasts for both new and renewal business should 
include separate forecasts for each major line of business and sepa- 
rately identify each significant income, expense, and benefit compo- 
nent). For a health organization, the forecasted financial results shall 
be for the current year and at least two succeeding years and shall 
include statutory balance sheets, operating income, net income, 
capital and surplus, and risk-based capital levels. 

(4) Identifies the key assumptions affecting the insurer’s forecasts and the 
sensitivity of the forecasts to the assumptions. 

(5) Identifies the quality of, and problems associated with, the insurer’s 
business, including its assets, anticipated business growth and asso- 
ciated surplus strain, extraordinary exposure to risk, mix of business, 
and use of reinsurance in each case, if any. 

(c) The risk-based capital plan shall be submitted: 

(1) Within 45 days after the company action level event; or 

(2) If the insurer challenges an adjusted risk-based capital report pursu- 
ant to G.S. 58-12-30, within 45 days after notification to the insurer 
that the Commissioner has rejected the insurer’s challenge. 

(d) Within 60 days after the submittal by an insurer of a risk-based capital 
plan to the Commissioner, the Commissioner shall notify the insurer whether 
the risk-based capital plan shall be implemented or is, in the judgment of the 
Commissioner, unsatisfactory. If the Commissioner determines the risk-based 
capital plan is unsatisfactory, the notification to the insurer shall set forth the 
reasons for the determination, and may set forth proposed revisions that will 
render the risk-based capital plan satisfactory, in the judgment of the Com- 
missioner. Upon notification from the Commissioner, the insurer shall prepare 
a revised risk-based capital plan, which may incorporate by reference any 
revisions proposed by the Commissioner, and shall submit the revised risk- 
based capital plan to the Commissioner: 

(1) Within 45 days after notification from the Commissioner; or 

(2) Ifthe insurer challenges the notification from the Commissioner under 
G.S. 58-12-30, within 45 days after a notification to the insurer that 
the Commissioner has rejected the insurer’s challenge. 

(e) In the event of a notification by the Commissioner to an insurer that the 
insurer’s risk-based capital plan or revised risk-based capital plan is unsatis- 
factory, the Commissioner may, subject to the insurer’s right to a hearing 
under G.S. 58-12-30, specify in the notification that the notification constitutes 
a regulatory action level event. 

(f) Every domestic insurer that files a risk-based capital plan or revised 
risk-based capital plan with the Commissioner shall file a copy of the 
risk-based capital plan or revised risk-based capital plan with the insurance 
regulator in any state in which the insurer is authorized to do business if: 

(1) That state has a risk-based capital provision substantially similar to 
G.S. 58-12-21(a); and 

(2) The insurance regulator of that state has notified the insurer of its 
request for the filing in writing, in which case the insurer shall file a 
copy of the risk-based capital plan or revised risk-based capital plan 
in that state no later than the later of: 

a. Fifteen days after the receipt of notice to file a copy of its risk-based 
capital plan or revised risk-based capital plan with the state; or 
b. The date on which the risk-based capital plan or revised risk-based 
capital plan is filed under subsection (c) or (d) of this section. 
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(1993 (Reg. Sess., 1994), c. 678, s. 1; 1995, c. 193, s. 21; c. 318, s. 
5; 2001-223, ss. 12.5, 12.6.) 


Editor’s Note. — Session Laws 2001-223,s. 2001, at the end of subdivision (a)(1)a added “if 
27 is a severability clause. the insurer is a property or casualty insurer or 

Effect of Amendments. — Session Laws a health organization”; and added the last sen- 
2001-223, ss. 12.5 and 12.6, effective June 15, tence of subdivision (b)(3). 


§ 58-12-15: Repealed by Session Laws 1993, c. 452, s. 65. 


§ 58-12-16. Regulatory action level event. 


(a) “Regulatory action level event” means, with respect to any insurer, any 
of the following events: 

(1) The filing of a risk-based capital plan report by the insurer that 
indicates that the insurer’s total adjusted capital is greater than or 
equal to its authorized control level risk-based capital but less than its 
regulatory action level risk-based capital. 

(2) The notification by the Commissioner to an insurer of an adjusted 
risk-based capital report that indicates the event in subdivision (1) of 
this subsection, if the insurer does not challenge the adjusted risk- 
based capital report under G.S. 58-12-30. 

(3) If the insurer challenges an adjusted risk-based capital report that 
indicates the event in subdivision (1) of this subsection under G.S. 
58-12-30, the notification by the Commissioner to the insurer that the 
Commissioner has rejected the insurer’s challenge. 

(4) The failure of the insurer to file a risk-based capital report by. the filing 
date, unless the insurer has provided an explanation for the failure 
that is satisfactory to the Commissioner and has cured the failure 
within 10 days after the filing date. 

(5) The failure of the insurer to submit a risk-based capital plan to the 
Commissioner within the time period set forth in G.S. 58-12-11(c). 

(6) Notification by the Commissioner to the insurer that: 

a. The risk-based capital plan or revised risk-based capital plan 
submitted by the insurer is, in the judgment of the Commissioner, 
unsatisfactory; and 

b. The notification constitutes a regulatory action level event with 
respect to the insurer, provided the insurer has not challenged the 
determination under G.S. 58-12-30. 

(7) If the insurer challenges a determination by the Commissioner under 
subdivision (6) of this subsection pursuant to G.S. 58-12-30, the 
notification by the Commissioner to the insurer that the Commis- 
sioner has rejected the challenge. 

(8) Notification by the Commissioner to the insurer that the insurer has 
failed to adhere to its risk-based capital plan or revised risk-based 
capital plan; but only if the failure has a substantial adverse effect on 
the ability of the insurer to eliminate the company action level event 
in accordance with its risk-based capital plan or revised risk-based 
capital plan and the Commissioner has so stated in the notification, 
provided the insurer has not challenged the determination under G.S. 
58-12-30. 

(9) If the insurer challenges a determination by the Commissioner under 
subdivision (8) of this subsection pursuant to G.S. 58-12-30, the 
notification by the Commissioner to the insurer that the Commis- 
sioner has rejected the challenge (unless the failure of the insurer to 
adhere to its risk-based capital plan or revised risk-based capital plan 
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has no substantial adverse effect on the ability of the insurer to 
eliminate the regulatory action level event with respect to the 
insurer). 

(b) In the event of a regulatory action level event the Commissioner shall: 

(1) Require the insurer to prepare and submit a risk-based capital plan or, 
if applicable, a revised risk-based capital plan. 

(2) Perform such examination or analysis, as the Commissioner deems 
necessary, of the assets, liabilities, and operations of the insurer, 
including a review of its risk-based capital plan or revised risk-based 
capital plan. 

(3) After the examination or analysis, issue an order specifying such 
corrective actions as the Commissioner shall determine are required 
(a “Corrective Order”). 

(c) In determining corrective actions, the Commissioner may take into 
account such factors as are deemed relevant with respect to the insurer based 
upon the Commissioner’s examination or analysis of the assets, liabilities, and 
operations of the insurer, including, but not limited to, the results of any 
sensitivity tests undertaken pursuant to risk-based capital instructions. The 
risk-based capital plan or revised risk-based capital plan shall be submitted: 

(1) Within 45 days after the occurrence of the regulatory action level 
event; 

(2) If the insurer challenges an adjusted risk-based capital report pursu- 
ant to G.S. 58-12-30 and the challenge is not in the judgment of the 
Commissioner frivolous, within 45 days after the notification to the 
insurer that the Commissioner has, after a hearing, rejected the 
insurer’s challenge; or 

(3) If the insurer challenges a revised risk-based capital plan under G.S. 
58-12-30, within 45 days after notification to the insurer that the 
Commissioner has rejected the challenge. 

(d) The Commissioner may retain actuaries and investment experts and 
other consultants as may be necessary in the judgment of the Commissioner to 
review the insurer’s risk-based capital plan or revised risk-based capital plan, 
examine or analyze the assets, liabilities, and operations of the insurer and 
formulate the Corrective Order with respect to the insurer. The fees, costs, and 
expenses relating to consultants shall be borne by the affected insurer or such 


other party as directed by the Commissioner. (1993 (Reg. Sess., 1994), c. 678, 
Srelet 


§ 58-12-20: Repealed by Session Laws 1993, c. 452, s. 65. 


§ 58-12-21. Authorized control level event. 


(a) “Authorized control level event” means any of the following events: 

(1) The filing of a risk-based capital report by the insurer that indicates 
that the insurer’s total adjusted capital is greater than or equal to its 
mandatory control level risk-based capital but less than its authorized 
control level risk-based capital. 

(2) The notification by the Commissioner to the insurer of an adjusted 
risk-based capital report that indicates the event in subdivision (1) of 
this subsection if the insurer does not challenge the adjusted risk- 
based capital report under G.S. 58-12-30. 

(3) If the insurer challenges an adjusted risk-based capital report that 
indicates the event in subdivision (1) of this subsection under G.S. 
08-12-30, notification by the Commissioner to the insurer that the 
Commissioner has rejected the challenge. 
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(4) The failure of the insurer to respond, in a manner satisfactory to the 
Commissioner, to a Corrective Order if the insurer has not challenged 
the Corrective Order under G.S. 58-12-30. 

(5) If the insurer has challenged a Corrective Order under G.S. 58-12-30 
and the Commissioner has rejected the challenge or modified the 
Corrective Order, the failure of the insurer to respond, in a manner 
satisfactory to the Commissioner, to the Corrective Order after the 
rejection or modification by the Commissioner. 

(b) In the event of an authorized control level event with respect to an 
insurer, the Commissioner shall: 

(1) Take such actions as are required under G.S. 58-12-30 regarding an 
insurer with respect to which a regulatory action level event has 
occurred; or 

(2) If the Commissioner deems it to be in the best interests of the 
policyholders and creditors of the insurer and of the public, take such 
actions aS are necessary to cause the insurer to be placed under 
regulatory control under Article 30 of this Chapter. If the Commis- 
sioner takes such actions, the authorized control level event shall be 
deemed sufficient grounds for the Commissioner to take action under 
Article 30 of this Chapter, and the Commissioner shall have the 
rights, powers, and duties with respect to the insurer as are set forth 
in Article 30 of this Chapter. If the Commissioner takes actions under 
this subdivision pursuant to an adjusted risk-based capital report, the 
insurer shall be entitled to such protections as are afforded to insurers 
under the provisions of Article 30 of this Chapter pertaining to 
summary proceedings. (1993 (Reg. Sess., 1994), c. 678, s. 1.) 


§ 58-12-25. Mandatory control level event. 


(a) “Mandatory control level event” means any of the following events: 

(1) The filing of a risk-based capital report that indicates that the 
insurer’s total adjusted capital is less than its mandatory control level 
risk-based capital. 

(2) Notification by the Commissioner to the insurer of an adjusted 
risk-based capital report that indicates the event in subdivision (1) of 
this subsection if the insurer does not challenge the adjusted risk- 
based capital report under G.S. 58-12-30. 

(3) If the insurer challenges an adjusted risk-based capital report that 
indicates the event in subdivision (1) of this subsection under G.S. 
58-12-30, notification by the Commissioner to the insurer that the 
Commissioner has rejected the challenge. 

(b) In the event of a mandatory control level event with respect to a life 
insurer or a health organization, the Commissioner shall take actions as are 
necessary to cause the insurer to be placed under regulatory control under 
Article 30 of this Chapter. The mandatory control level event is sufficient 
grounds for the Commissioner to take action under Article 30 of this Chapter, 
and the Commissioner shall have the rights, powers, and duties with respect 
to the insurer as are set forth in Article 30 of this Chapter. If the Commissioner 
takes actions pursuant to an adjusted risk-based capital report, the insurer 
shall be entitled to such protections as are afforded to insurers under the 
provisions of Article 30 of this Chapter pertaining to summary proceedings. 
Notwithstanding any of the foregoing, the Commissioner may forego action for 
up to 90 days after the mandatory control level event if the Commissioner finds 
there is a reasonable expectation that the mandatory control level event may 
be eliminated within the 90-day period. 

(c) In the event of a mandatory control level event with respect to a property 
and casualty insurer, the Commissioner shall take actions as are necessary to 


oll 


$58-12-30 CH. 58. INSURANCE $58-12-35 


cause the insurer to be placed under regulatory control under Article 30 of this 
Chapter, or, in the case of an insurer which is writing no business and which 
is running off its existing business, may allow the insurer to continue its runoff 
under the supervision of the Commissioner. In either event, the mandatory 
control level event is sufficient grounds for the Commissioner to take action 
under Article 30 of this Chapter, and the Commissioner shall have the rights, 
powers, and duties with respect to the insurer as are set forth in Article 30 of 
this Chapter. If the Commissioner takes actions under an adjusted risk-based 
capital report, the insurer shall be entitled to such protections as are afforded 
to insurers under the provisions of Article 30 of this Chapter pertaining to 
summary proceedings. Notwithstanding any of the foregoing, the Commis- 
sioner may forego action for up to 90 days after the mandatory control level 
event if the Commissioner finds there is a reasonable expectation that the 
mandatory control level event may be eliminated within the 90-day period. 
(1993 (Reg. Sess., 1994), c. 678, s. 1; 2001-223, ss. 12.7, 12.8.) 


Editor’s Note. — Session Laws 2001-223, s. 2001, added “with respect to a life insurer or a 
27 is a severability clause. health organization” in subdivision (b)(3); and 
Effect of Amendments. — Session Laws added subsection (c). 
2001-223, ss. 12.7 and 12.8, effective June 15, 


§ 58-12-30. Hearings. 


Upon (i) notification to an insurer by the Commissioner of an adjusted 
risk-based capital report; or (ii) notification to an insurer by the Commissioner 
that the insurer’s risk-based capital plan or revised risk-based capital plan is 
unsatisfactory, and the notification constitutes a regulatory action level event 
with respect to the insurer; or (iii) notification to any insurer by the Commis- 
sioner that the insurer has failed to adhere to its risk-based capital plan or 
revised risk-based capital plan and that the failure has a substantial adverse 
effect on the ability of the insurer to eliminate the company action level event 
with respect to the insurer in accordance with its risk-based capital plan or 
revised risk-based capital plan; or (iv) notification to an insurer by the 
Commissioner of a corrective order with respect to the insurer, the insurer has 
a right to a confidential hearing, at which the insurer may challenge any 
determination or action by the Commissioner. The insurer shall notify the 
Commissioner of its request for a hearing within five days after the notification 
by the Commissioner under this section. Upon receipt of the insurer’s request 
for a hearing, the Commissioner shall set a date for the hearing; the date shall 
be no less than 10 days nor more than 30 days after the date of the insurer’s 
request. (1993 (Reg. Sess., 1994), c. 678, s. 1; 1995, c. 517, s. 5.) 


§ 58-12-35. Confidentiality and prohibition on announce- 
ments. 


(a) All risk-based capital reports, to the extent the information therein is 
not required to be set forth in a publicly available annual statement schedule, 
and the risk-based capital plans, including the results or report of any 
examination or analysis of an insurer performed pursuant hereto and any 
corrective order issued by the Commissioner pursuant to examination or 
analysis, with respect to any domestic insurer or foreign insurer that are filed 
with the Commissioner constitute information that shall be kept confidential 
by the Commissioner. This information shall not be made public or be subject 
to subpoena, other than by the Commissioner, and then only for the purpose of 


enforcement actions taken by the Commissioner under this Article or any other 
provision of this Chapter. 
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(b) The General Assembly finds that the comparison of an insurer’s total 
adjusted capital to any of its risk-based capital levels is a regulatory tool that 
may indicate the need for possible corrective action with respect to the insurer, 
and is not intended as a means to rank insurers generally. Therefore, except as 
otherwise required under this Article, the making, publishing, disseminating, 
circulating, or placing before the public, or causing, directly or indirectly, to be 
made, published, disseminated, circulated, or placed before the public, in a 
newspaper, magazine, or other publication, or in the form of a notice, circular, 
pamphlet, letter, or poster, or over any radio or television station, or in any. 
other way, an advertisement, announcement, or statement containing an 
assertion, representation, or statement with regard to the risk-based capital 
levels of any insurer, or of any component derived in the calculation by any 
insurer, agent, broker, or other person engaged in any manner in the insurance 
business is prohibited; provided, however, that if any materially false state- 
ment with respect to the comparison regarding an insurer’s total adjusted 
capital to its risk-based capital levels (or any of them) or an inappropriate 
comparison of any other amount to the insurers’ risk-based capital levels is 
published in any written publication and the insurer is able to demonstrate to 
the Commissioner, with substantial proof, the falsity of the statement, or the 
inappropriateness, as the case may ove, then the insurer may publish an 
announcement in a written publication if the sole purpose of the announce- 
ment is to rebut the materially false statement. (1993 (Reg. Sess., 1994), c. 678, 
Sele 99081935. 8).22:) 


§ 58-12-40. Supplemental provisions; rules; exemptions. 


(a) The provisions of this Article are supplemental to any other provisions of 
the laws of this State, and do not preclude or limit any other powers or duties 
of the Commissioner under those laws, including Article 30 of this Chapter. 

(b) Risk-based capital instructions, risk-based capital reports, adjusted 
risk-based capital reports, risk-based capital plans, and revised risk-based 
capital plans are solely for use by the Commissioner in monitoring the solvency 
of insurers and the need for possible corrective action with respect to insurers. 
The Commissioner shall not use any of these reports or plans for rate making 
nor consider or introduce them as evidence in any rate proceeding. The 
Commissioner shall not use these reports or plans to calculate or derive any 
elements of an appropriate premium level or rate of return for any kind of 
insurance that an insurer or any affiliate is authorized to write. 

(c) The Commissioner may exempt from the application of this Article any 
domestic property or casualty insurer that does all of the following: 

(1) Writes direct business only in this State. 

(2) Writes direct annual premiums of one thousand dollars ($1,000) or 
less. 

(3) Assumes no reinsurance in excess of five percent (5%) of direct written 
premiums. (1993 (Reg. Sess., 1994), c. 678, s. 1; 1995, c. 318, s. 6.) 


§ 58-12-45. Foreign insurers. 


(a) Any foreign insurer shall, upon written request of the Commissioner, 
submit to the Commissioner a risk-based capital report as of the end of the 
calendar year just ended the later of: 

(1) The date a risk-based capital report would be required to be filed by a 
domestic insurer under this Article; or 
(2) Fifteen days after the request is received by the foreign insurer. 
Any foreign insurer shall, at the written request of the Commissioner, 
promptly submit to the Commissioner a copy of any risk-based capital plan 
that is filed with the insurance regulator of any other state. 
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(b) In the event of a company action level event, regulatory action level 
event, or authorized control level event with respect to any foreign insurer as 
determined under the risk-based capital statute or rule applicable in the state 
of domicile of the insurer, or if no risk-based capital statute or rule is in force 
in that state under the provisions of this Article, if the insurance regulator of 
the state of domicile of the foreign insurer fails to require the foreign insurer 
to file a risk-based capital plan in the manner specified under the risk-based 
capital statute or, if no risk-based capital provision is in force in that state, 
under G.S. 58-12-11, the Commissioner may require the foreign insurer to file 
a risk-based capital plan with the Commissioner. In that event the failure of 
the foreign insurer to file a risk-based capital plan with the Commissioner is 
grounds to order the insurer to cease and desist from writing new insurance 
business in this State. 

(c) In the event of a mandatory control level event with respect to any 
foreign insurer, if no domiciliary receiver has been appointed with respect to 
the foreign insurer under the rehabilitation or liquidation statutes of the state 
of domicile of the foreign insurer, the Commissioner may make application to 
the Superior Court of Wake County as permitted under Article 30 of this 
Chapter with respect to the liquidation of property of foreign insurers found in 
this State; and the occurrence of the mandatory control level event is an 
adequate ground for the application. (1993 (Reg. Sess., 1994), c. 678, s. 1; 1995, 
C195; se4ou) 


§ 58-12-50. Notices. 


All notices by the Commissioner to an insurer that may result in regulatory 
action under this Article are effective upon dispatch if transmitted by regis- 
tered or certified mail; or in the case of any other transmission are effective 
upon the insurer’s receipt of the notice. (1993 (Reg. Sess., 1994), c. 678, s. 1.) 


§ 58-12-55. Phase-in provision. 


For risk-based capital reports required to be filed with respect to 1994, the 
following requirements apply in lieu of the provisions of G.S. 58-12-11: 

(1) In the event of a company action level event with respect to a domestic 
insurer, the Commissioner shall take no regulatory action hereunder. 

(2) In the event of a regulatory action level event under G.S. 58-12- 
16(a)(1), (2), or (3) the Commissioner shall take the actions required 
under G.S. 58-12-11. 

(3) In the event of a regulatory action level event under G.S. 58-12- 
16(a)(4), (5), (6), (7), (8), or (9) or an authorized control level event, the 
Commissioner shall take the actions required under G.S. 58-12-16 
with respect to the insurer. 

(4) In the event of a mandatory control level event with respect to an 
insurer, the Commissioner shall take the actions required under G.S. 
Lae with respect to the insurer. (1993 (Reg. Sess., 1994), c. 678, 
s. 1. 


§ 58-12-60. Property or casualty phase-in provision. 


_ For risk-based capital reports required to be filed by property or casualty 
insurers with respect to 1995, the following requirements apply in lieu of the 
provisions of G.S. 58-12-11, 58-12-16, 58-12-21, and 58-12-25: 

(1) In the event of a company action level event with respect to a domestic 


rie the Commissioner shall take no regulatory action under this 
icle. 
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(2) In the event of a regulatory action level event under G.S. 58-12- 
16(a)(1), (2), or (3), the Commissioner shall take the actions required 
under G.S. 58-12-11. 

(3) In the event of a regulatory action level event under G.S. 58-12- 
16(a)(4), (5), (6), (7), (8), or (9), or an authorized control level event, the 
Commissioner shall take the actions required under G.S. 58-12-16 
with respect to the insurer. 

(4) In the event of a mandatory control level event with respect to an 
insurer, the Commissioner shall take the actions required under G.S. 
58-12-21 with respect to the insurer. (1995, c. 318, s. 7.) 


§ 58-12-65. Health organization phase-in provision. 


For risk-based capital reports required to be filed by health organizations 
with respect to calendar year 2001, the following requirements apply in lieu of 
the provisions of G.S. 58-12-11, 58-12-16, 58-12-21, and 58-12-25: 

(1) In the event of a company action level event with respect to a domestic 
insurer, the Commissioner shall take no regulatory action under this 
Article. 

(2) In the event of a regulatory action level event under G.S. 58-12- 
16(a)(1), (2), or (3), the Commissioner shall take the actions required 
under G.S. 58-12-11. 

(3) In the event of a regulatory action level event under G.S. 58-12- 
16(a)(4), (5), (6), (7), (8) or (9), or an authorized control level event, the 
Commissioner shall take the actions required under G.S. 58-12-16 
with respect to the insurer. 

(4) In the event of a mandatory control level event with respect to an 
insurer, the Commissioner shall take the actions required under G.S. 
58-12-21 with respect to the insurer. (2001-223, s. 12.9.) 


Editor’s Note. — Session Laws 2001-228, s. Session Laws 2001-2238, s. 27 is a severability 
28, makes this section effective June 15, 2001. clause. 


§ 58-12-70. HMO net worth requirements. 


The Commissioner may require an HMO to have and maintain a larger 
amount of net worth than prescribed in G.S. 58-67-110, based upon the 
principles of risk-based capital as determined by the NAIC or the Commis- 
sioner. (2001-223, s. 12.10.) 


Editor’s Note. — Session Laws 2001-228, s. Session Laws 2001-223, s. 27 is a severability 
28, makes this section effective June 15, 2001. clause. 


ARTICLE 13. 
Asset Protection Act. 
§ 58-13-1. Title. 


This Article shall be known and may be cited as the “Asset Protection Act.” 
OSD Cie eules fics tal 


3795 


$58-13-5 CH. 58. INSURANCE $58-13-15 


§ 58-13-5. Purposes. 


The purposes of this Article are to require insurers to maintain unencum- 
bered assets in amounts equal to policyholder-related liabilities and minimum 
required capital and minimum required surplus; to provide preferential claims 
against insurers’ assets in favor of owners, beneficiaries, assignees, and 
holders of insurance policies and certificates; and to prevent the pledging, 
hypothecation, or encumbrance of assets without a prior written order of the 


Commissioner. (1985, c. 327, s. 1; 1991, c. 681, s. 30.1; 1993, c. 504, s. 7.) 


§ 58-13-10. Scope. 


This Article applies to all domestic insurers and to all kinds of insurance 
written by those insurers under this Chapter. Foreign insurers shall comply in 
substance with the requirements and limitations of this Article. This Article 


does not apply to the following: 


(1) Variable contracts or guaranteed investment contracts for which 
separate accounts are required to be maintained. 

(2) Statutory deposits that are required by insurance regulatory agencies 
to be maintained as a requirement for doing business in such 


jurisdictions. 


(3) Real estate, authorized under G.S. 58-7-187, encumbered by a mort- 
gage loan with a first lien. (1985, c. 327, s. 1; 1991, c. 681, s. 30.2; 1993, 
c. 452, s. 25; 1993 (Reg. Sess., 1994), c. 678, s. 18; 1999-244) s. 4: 


2001-223, s. 13.1.) 


Editor’s Note. — Session Laws 2001-223, s. 
27 is a severability clause. 

Effect of Amendments. — Session Laws 
1999-244, s. 4, effective January 1, 2000, sub- 
stituted “68” for “66,” substituted “shall” for 
“are to,” and substituted “Article” for “section.” 

Session Laws 2001-223, s. 13.1, effective 
June 15, 2001, in the introductory paragraph, 
deleted “Articles 1 through 68 of” preceding 
“this Chapter” in the first sentence, and re- 


§ 58-13-15. Definitions. 
As used in this Article: 


wrote the last sentence, which read: “This Ar- 
ticle does not apply to the following:‘ for “This 
Article does not apply to variable contracts for 
which separate accounts are required to be 
maintained nor to statutory deposits that are 
required to be maintained by insurance regula- 
tory agencies as a requirement for doing busi- 
ness in such jurisdictions”; and added subdivi- 
sions (1), (2), and (3). 


(1) “Assets” means all property, real or personal, tangible or intangible, 
legal or equitable, owned by an insurer. 

(2) “Claimants” means any owners, beneficiaries, assignees, certificate 
holders, or third-party beneficiaries of any insurance benefit or right 
arising out of and within the coverage of an insurance policy covered 


by this Article. 


(3) “Reserve assets” means those assets of an insurer that are authorized 
investments for policy reserves in accordance with this Chapter. 

(4) “Policyholder-related liabilities” means those liabilities that are re- 
quired to be established by an insurer for all of its outstanding 
insurance policies in accordance with this Chapter. (1985, c. 327, s. 1; 
1993, c. 504, s. 8; 2001-223, ss. 13.2, 13.3.) 


Editor’s Note. — Session Laws 2001-223, s. 
27 is a severability clause. 

Effect of Amendments. — Session Laws 
2001-223, ss. 13.2 and 13.3, effective June 15, 


2001, substituted “this Chapter” for “Articles 1 
through 64 of this Chapter and G.S. 58-65-95” 
at the end of subdivisions (3) and (4). 
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§ 58-13-20. Exception. 


(a) This Article does not apply to those reserve assets of an insurer that are 
held, deposited, pledged, hypothecated, or otherwise encumbered as provided 
in this section to secure, offset, protect, or meet those policyholder-related 
liabilities of the insurer that are established, incurred, or required under the 
provisions of a reinsurance agreement whereby the insurer has reinsured the 
insurance policy liabilities of a ceding insurer, provided: 

(1) The ceding insurer and the reinsurer are both licensed to transact 
business in this State; 

(2) Pursuant to a written agreement between the ceding insurer and the 
reinsurer, reserve assets substantially equal to the policyholder- 
related liabilities required to be established by the reinsurer on the 
reinsured business are either (i) deposited by or are withheld from the 
reinsurer and are in the custody of the ceding insurer as security for 
the payment of the reinsurer’s obligations under the reinsurance 
agreement, and such assets are held subject to withdrawal by and 
under the separate or joint control of the ceding insurer, or (ii) 
deposited and held in trust account for that purpose and under those 
conditions with a State or national bank domiciled in this State. 

(b) The Commissioner has the right to examine any of such assets, 
reinsurance agreements, or deposit arrangements at any time in accordance 
with his authority to make examinations of insurers as conferred by other 
eons of this Chapter. (1985, c. 327, s. 1; 1993, c. 504, s. 9; 2001-223, s. 
13,4. 


Editor’s Note. — Session Laws 2001-223,s. 2001-223, s. 13.4, effective June 15, 2001, de- 
27 is a severability clause. leted “of Articles 1 through 64” preceding “of 
Effect of Amendments. — Session Laws _ this Chapter” at the end of subsection (b). 


§ 58-13-25. Prohibition of hypothecation. 


(a) Every insurer subject to this Article shall at all times have and maintain 
free and unencumbered reserve assets equal to an amount that is at least ten 
percent (10%) more than the total of its policyholder-related liabilities and its 
required minimum capital and minimum surplus and shall not pledge, 
hypothecate, or otherwise encumber those reserve assets. The Commissioner, 
upon application made to the Commissioner, may issue a written order 
approving the pledging, hypothecation, or encumbrance of any of the assets of 
an insurer not otherwise prohibited upon a finding that the pledging, hypoth- 
ecation, or encumbrance will not adversely affect the insurer’s solvency. 

(b) Every insurer shall file, along with any statement filed under G.S. 
58-2-165, a statement sworn to by the chief executive officer of the insurer that: 
(i) Title to assets in an amount equal to the policyholder-related liabilities and 
minimum required capital and minimum required surplus of the insurer that 
are not pledged, hypothecated, or otherwise encumbered is vested in the 
insurer; (ii) the only assets of the insurer that are pledged, hypothecated, or 
otherwise encumbered are as identified and reported in the sworn statement 
and no other assets of the insurer are pledged, hypothecated, or otherwise 
encumbered; and (111) the terms and provisions of the transaction of the pledge, 
hypothecation, or encumbrance are as reported in the sworn statement. 

(c) Any person that accepts a pledge, hypothecation, or encumbrance of any 
asset of an insurer, as security for a debt or other obligation of the insurer, not 
in accordance with this Article, is deemed to have accepted the asset subject to 
a superior, preferential, and automatically perfected lien in favor of claimants: 
Provided, that said lien does not apply to the assets of an insurer in a 
delinquency proceeding under Article 30 of this Chapter if the Commissioner 
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or the court, whichever is appropriate, approves the pledge, hypothecation, or 
encumbrance of the assets. 

(d) In the event of the liquidation of any insurer subject to this Article, 
claimants of the insurer shall have a prior and preferential claim against all 
assets of the insurer except those that have been pledged, hypothecated, or 
encumbered in accordance with this Article. Subject to Article 30 of this 
Chapter, all claimants have equal status; and their prior and preferential 
claims are superior to any claim or cause of action against the insurer by any 
other person. (1985, c. 327, s. 1; 1989, c. 452, s. 4; 1991, c. 681, s. 30.3; 1993, c. 
5045-3. 103 


ARTICLE 14. 


Unauthorized Insurance by Domestic Companies. 


§ 58-14-1. Purpose of Article. 


It is the purpose of this Article to effectively control and regulate the 
activities of domestic insurance companies so as to prevent them from 
engaging in and transacting insurance business in states and jurisdictions in 
which they are not authorized to do a business of insurance. The General 
Assembly recognizes that insofar as domestic companies of this State engage 
in transacting insurance business in states and jurisdictions in which they are 
not authorized to do business that such activity subjects the domestic compa- 
nies of this State to the penalties for such unlawful activities in other states 
and jurisdictions, and that such activities tend to substantially impair the 
effectiveness of the domestic companies in this State. The General Assembly 
also recognizes that the practices of unauthorized insurers could be largely 
corrected if each state would effectively regulate the activities of its domestic 
companies. The provisions of this Article are in addition to all other statutory 
provisions designed to control the activities of domestic companies and nothing 
herein shall be construed to amend, modify or repeal the provisions of existing 
laws. (1967, c. 935, s. 1.) 


§ 58-14-5. Domestic insurers prohibited from transacting 
business in foreign states without authoriza- 
tion; exceptions. 


Except as hereinafter provided, no domestic insurer organized under the 
laws of this State shall transact or attempt to transact or solicit business in 
any manner or accept risks in any jurisdiction in which such insurer is not 
licensed in accordance with the laws of such jurisdiction. There is excepted 
from the terms of this section the following acts and transactions: 

(1) Contracts entered into by a domestic company insuring a risk within 
a foreign state or jurisdiction, where the law of the foreign state or 
jurisdiction permits an unauthorized insurer to so contract; 

(2) Contracts entered into where the prospective insured is personally 
present in the state in which the insurer is authorized to transact 
business when he signs the application; 

(3) Contracts of reinsurance between a licensed insurer of the foreign 
state or jurisdiction and a domestic company; 

(4) The issuance of certificates under a lawfully transacted group life or 
group disability policy, where the master policy was entered into in a 
state in which the insurer was then authorized to transact business; 

(5) The renewal or continuance in force, with or without modification, of 
contracts otherwise lawful and which were not originally executed in 
violation of this section. (1967, c. 935, s. 1.) 
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§ 58-14-10. Domestic insurers; advertising; exceptions. 


No domestic insurer shall knowingly solicit or advertise its insurance 
business in a state or jurisdiction in which it is not licensed as an authorized 
insurer. Provided, however, that this section shall not prohibit a domestic 
insurer from advertising through publications, radio or television if such 
advertising is not expressly directed toward the residents or subjects of 
insurance in a foreign state or other jurisdiction. Nor shall this section apply 
to trade journals or directories. (1967, c. 935, s. 1.) 


§ 58-14-15. Penalties provided for unauthorized acts. 


When any domestic insurer knowingly engages in the practice of soliciting, 
advertising or making contracts for insurance in states or jurisdictions in 
which it is not licensed, the Commissioner may issue an order requiring the 
company to cease and desist from engaging in such activities and, for the 
purposes of this section, the acts prohibited by G.S. 58-14-10 and the foregoing 
sections, are declared to be an unfair trade practice within the meaning of G.S. 
58-63-15 and G.S. 58-63-40. When the Commissioner has reason to believe that 
any domestic company has been engaged or is engaging in the practice of 
knowingly soliciting, advertising or writing contracts of insurance on risks 
within a state or jurisdiction in which it is not licensed, the Commissioner shall 
serve the company with notice of hearing and the hearing shall conform with 
the hearing procedure set forth in G.S. 58-63-25. Any action taken by the 
Commissioner after the hearing shall comply with G.S. 58-63-32, and any 
company aggrieved by an order of the Commissioner is entitled to the judicial 
review provided in G.S. 58-63-35. (1967, c. 935, s. 1; 1991, c. 720, ss. 4, 54; 1995, 
c. 193, s. 24; 1995 (Reg. Sess., 1996), c. 742, s. 23.) 


ARTICLE 15. 


Reciprocal Insurance. 
Part 1. General Provisions. 


§ 58-15-1. Scope. 


This Article applies to all reciprocals and reciprocal insurance. (1989, c. 425, 
s. 1.) 


§ 58-15-5. Definitions. 


As used in this Article: 

(1) “Attorney” means the person designated and authorized by subscrib- 
ers as the attorney-in-fact having authority to obligate them on 
reciprocal and other insurance contracts. 

(2) “License” means a license to transact the business of insurance in this 
State, issued by the Commissioner. 

(3) In addition to the meaning of the term as defined in G.S. 12-3(6) and 
G.S. 58-1-5(9), “person” means any county, city, school board, hospital 
authority, or any other local governmental authority or local agency or 
public service corporation owned, operated or controlled by a local 
government or local government authority, that has the power to 
enter into contractual undertakings within or without the State. 

(4) “Reciprocal” means an aggregation of subscribers under a common 
name. 
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(5) “Reciprocal insurance” means insurance resulting from the mutual 
exchange of insurance contracts among persons in an unincorporated 
association under a common name through an attorney-in-fact having 
authority to obligate each person both as insured and insurer. 

(6) “Subscriber” means a person obligated under a reciprocal insurance 
agreement. (1989, c. 425, s. 1; 1991, c. 720, s. 15; 1999-132, s. 9.1.) 


§ 58-15-10. Kinds of insurance. 


A reciprocal licensed in this State may write the kinds of insurance 
enumerated in G.S. 58-7-15, except life insurance, annuities, and title insur- 
ance. (1989, c. 425, s. 1.) 


§ 58-15-15. Risk limitations. 


(a) Except for Article 11 of this Chapter and as otherwise specifically 
provided, all the provisions of Articles 1 through 64 of this Chapter relating to 
insurers generally, and those relating to insurers writing the same kinds of 
insurance that reciprocals are permitted to write, are applicable to reciprocals. 

(b) A reciprocal shall be deemed to comply with G.S. 58-3-105 if: 

(1) It issues policies containing a contingent assessment liability, pro- 
vided for in G.S. 58-15-60; and 
(2) It maintains reinsurance in an amount that the Commissioner con- 
siders adequate to reasonably limit the reciprocal’s aggregate losses to 
the lesser of: 
a. Ten percent (10%) of the surplus to policyholders of the reciprocal 
multiplied by the number of subscribers; 
b. The surplus to policyholders of the reciprocal multiplied by three; 
or 
c. Five million dollars ($5,000,000). (1989, c. 425, s. 1.) 


§ 58-15-20. Eligible contracting persons. 


(a) Persons of this State may enter into reciprocal insurance contracts with 
each other and with persons of other states and countries. 

(b) For any corporation now existing or subsequently organized under the 
laws of this State, the authority to enter into reciprocal insurance contracts is 
in addition to the authority conferred upon it in its charter and is incidental to 
the purposes for which the corporation is organized. (1989, c. 425, s. 1.) 


§ 58-15-25. Business name. 


_ Every reciprocal shall have and use an appropriate business name that 
includes the word or words “reciprocal,” “interinsurer,” “interinsurance,” or 
exchange”. (1989, c. 425, s. 1.) 


§ 58-15-30. License, surplus, and deposit requirements. 


(a) No reciprocal shall engage in any insurance transaction in this State 
until it has obtained a license to do so in accordance with the applicable 
provisions of Articles 1 through 64 of this Chapter. Such license shall expire on 
the last day of June of each year. 

(b) No domestic or foreign reciprocal shall be licensed in this State unless it 
has a surplus to policyholders of at least eight hundred thousand dollars 
($800,000); and no alien reciprocal shall be licensed unless it has a trusteed 
surplus of at least eight hundred thousand dollars ($800,000). 
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(c) Each domestic, foreign, or alien reciprocal licensed in this State must 
maintain a minimum deposit with the Commissioner of at least one hundred 
thousand dollars ($100,000) in cash or in value of securities of the kind 
specified in G.S. 58-5-15, which shall be subject to the same conditions as 
contained in Article 5 of this Chapter. (1989, c. 425, s. 1.) 


§ 58-15-35. Continuation of business under prior require- 
ments. 


(a) Notwithstanding other provisions of Articles 1 through 64 of this 
Chapter regarding minimum required surplus, any reciprocal that was li- 
censed to write and was writing any kind of insurance in this State on January 
1, 1990 may continue to write that kind of insurance under the appropriate 
license from the Commissioner. Such reciprocal shall maintain at all times the 
minimum surplus, and the minimum trusteed surplus if an alien reciprocal, 
that was required before January 1, 1990. 

(b) Before any reciprocal obtains a license to write in this State any kind of 
insurance that it was not licensed to write and writing in this State on January 
1, 1990, it shall comply with all the requirements of this Part regarding 
surplus. (1989, c. 425, s. 1.) 


§ 58-15-40. Certification of foreign and alien reciprocals. 


No foreign reciprocal shall be licensed in this State until it files with the 
Commissioner a certificate of the insurance regulator of the state in which it is 
organized. The certificate shall show that the foreign reciprocal is licensed to 
write and is writing actively in that state the kind of insurance it proposes to 
write in this State. No alien reciprocal shall be licensed in this State until it 
files with the Commissioner a certificate of the insurance regulator of (i) the 
state through which it entered the United States or (ii) the alien reciprocal’s 
domiciliary country. The certificate shall show that the alien reciprocal is 
licensed to write and is writing actively in that state or country the kind of 
insurance it proposes to write in this State. Foreign and alien reciprocals must 
also satisfy the appropriate provisions of Article 16 of this Chapter pertaining 
to admission requirements. (1989, c. 425, s. 1.) 


§ 58-15-45. Attorney’s domicile. 


Nothing in Articles 1 through 64 of this Chapter regarding the admission 
and licensing of foreign and alien insurers requires that the attorney of a 
foreign or alien reciprocal be resident or domiciled in this State, or that the 
principal office of the attorney be maintained in this State. The office or offices 
of the attorney shall be determined by the subscribers through the power of 
attorney. (1989, c. 425, s. 1.) 


§ 58-15-50. Contracts and property. 


A reciprocal may enter into contracts and acquire, hold title to, and convey 
property in its business name. All contracts of a reciprocal, including its 
insurance contracts, shall be executed on behalf of the reciprocal by the 
attorney of the reciprocal. (1989, c. 425, s. 1.) 


§ 58-15-55. Agent’s license. 


No person shall act in this State as an agent of a reciprocal in the solicitation 
or procurement of applications for insurance, subscriber’s agreements, or 


381 


§58-15-60 CH. 58. INSURANCE §58-15-65 


powers of attorney, or in the collection of premiums in connection with the 
reciprocal, without first procuring an agent’s license from the Commissioner 
pursuant to Article 33 of this Chapter. An agent shall be appointed by each 
reciprocal the agent represents. (1989, c. 425, s. 1.) 


§ 58-15-60. Subscribers’ contingent liability. 


(a) Each subscriber insured under an assessable policy has a contingent 
assessment liability for payment of actual losses and expenses incurred by the 
reciprocal while his policy was in force. This liability is in the amount provided 
for in the power of attorney or subscriber’s agreement. 

(b) The contingent assessment liability on any one policy in any one 
calendar year equals the premiums earned, as defined in G.S. 58-15-135, on 
the policy for that year multiplied by not more than ten. 

(c) The contingent assessment liability is several and not joint. 

(d) Each assessable policy issued by the reciprocal shall plainly set forth a 
statement of the contingent assessment liability on the front of the policy in 
capital letters, in contrasting color, and in no less than ten-point type. (1989, 
ChA25 se 1s) 


§ 58-15-65. Nonassessable policies. 


(a) The Commissioner may issue a certificate authorizing the reciprocal to 
reduce or extinguish the contingent assessment liability of subscribers under 
its policies then in force in this State and to omit provisions imposing 
contingent assessment liability in all policies delivered or issued for delivery in 
this State for as long as all such surplus to policyholders remains unimpaired. 
The certificate may be issued if (i) a reciprocal has surplus to policyholders of 
at least two million dollars ($2,000,000), and (ii) an application of the attorney 
has been approved by the subscribers’ advisory committee. 

(b) The Commissioner shall issue this certificate if the conditions of subsec- 
tion (a) of this section are met and if he determines that the reciprocal’s surplus 
to policyholders is reasonable in relation to the reciprocal’s outstanding 
abilities and is adequate to meet its financial needs. In making that 
determination the following factors, among others, shall be considered: 

(1) The size of the reciprocal as measured by its assets, capital and 
surplus, reserves, premium writings, insurance in force, and other 
appropriate criteria; 

(2) The extent to which the reciprocal’s business is diversified among 
different kinds of insurance; 

(3) The number and size of risks insured in each kind of insurance; 

(4) ae extent of the geographic dispersion of the reciprocal’s insured 
risks; 

(5) The nature and extent of the reciprocal’s reinsurance program; 

(6) The quality, diversification, and liquidity of the reciprocal’s investment 
portfolio; 

(7) The recent past and trend in the size of the reciprocal’s surplus to 
policyholders; 

(8) The ae to policyholders maintained by other comparable insur- 
ers; an 

(9) The adequacy of the reciprocal’s reserves. 

(c) Upon impairment of the surplus to policyholders as described in subsec- 
tion (a) of this section, the Commissioner shall revoke the certificate. After 
revocation, the reciprocal shall not issue or renew any policy without providing 
for the contingent assessment liability of subscribers. 

(d) The Commissioner shall not authorize a domestic reciprocal to extin- 
guish the contingent assessment liability of any of its subscribers or in any of 
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its policies to be issued, unless it has the required surplus to policyholders and 
extinguishes the contingent assessment liability of all of its subscribers and in 
all policies to be issued for all kinds of insurance it writes. However, if required 
by the laws of another state in which the domestic reciprocal is transacting the 
business of insurance as a licensed insurer, it may issue policies providing for 
the contingent assessment liability of its subscribers that acquire policies in 
that state and need not extinguish the contingent assessment liability appli- 
cable to policies already in force in that state. (1989, c. 425, s. 1.) 


§ 58-15-70. Distribution to subscribers. 


A reciprocal may return to its subscribers any savings or credits accruing to 
their accounts. Any such distribution shall not unfairly discriminate between 
classes of risks or policies or between subscribers. However, the distribution 
may vary for classes of subscribers based upon the experience of those classes. 
Perc. 425,'s. 1.) 


§ 58-15-75. Reserves. 


Each reciprocal shall maintain the same unearned premium and loss or 
claim reserves required for stock and mutual companies writing the same 
kinds of insurance. (1989, c. 425, s. 1.) 


§ 58-15-80: Reserved for future codification purposes. 


§ 58-15-85. Service of process. 


(a) Each attorney of a domestic reciprocal who files the declaration required 
by G.S. 58-15-100, and each attorney of a foreign or alien reciprocal that 
applies for a license, shall file with the Commissioner a written power of 
attorney executed in duplicate by the attorney that appoints the Commissioner 
as agent of the reciprocal. Upon the appointment, the Commissioner may be 
served all legal process against such reciprocal pursuant to G.S. 58-16-30. A 
copy of the power of attorney, duly certified by the Commissioner, is admissible 
as evidence in the courts of this State. 

(b) Whenever any such process is served upon the Commissioner, G.S. 
58-16-45 is applicable, except that the process shall be directed to the attorney 
at the address shown on the power of attorney. Nothing in this section limits 
the right to serve any process upon any reciprocal in any other manner 
permitted by law. (1989, c. 425, s. 1.) 


§ 58-15-90. Legal proceedings. 


(a) Any reciprocal doing business in this State may sue or be sued in its 

usiness name. 

(b) Any action or suit against a reciprocal may be brought in any county (1) 
where its principal office is located, or (11) where the cause of action or any part 
of the cause of action arose. If the action or suit is to recover a loss under a 
policy of property insurance, it may also be brought in the county where the 
property insured was situated at the date of the policy. Any action or suit 
against a foreign or alien reciprocal may also be brought in any county of this 
State in which it has any debts owed to it. 

(c) In an action against a reciprocal, process against the reciprocal may be 
served upon the Commissioner. If the defendant in the action is a domestic 
reciprocal, process against that domestic reciprocal shall be served upon the 
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attorney for that domestic reciprocal unless service upon that attorney is not 
feasible. (1989, c. 425, s. 1.) 


§ 58-15-95. Liability on judgments. 


Any judgment against a reciprocal based upon legal process duly served as 
provided in this Article is binding upon the reciprocal and upon each of the 
reciprocal’s subscribers as their respective interests may appear, in an amount 
not exceeding their respective contingent assessment liabilities. There is no 
derivative liability on the part of the attorney, officers, employees, agents, or 
subscribers’ advisory committee of the reciprocal arising merely by reason of 
the status of such persons. (1989, c. 425, s. 1.) 


Part 2. Domestic Reciprocals. 


§ 58-15-100. Declaration for license. 


(a) One hundred or more persons domiciled in this State and designated as 
subscribers may organize a domestic reciprocal and apply to the Commissioner 
for a license to transact the business of insurance. The Commissioner may 
authorize such a reciprocal to form with a lesser number of subscribers upon 
being satisfied that the risks are adequately spread and financial projections 
indicate that such a reciprocal will have a reasonable potential to succeed in its 
business with such a lesser number of subscribers. The original subscribers 
and the proposed attorney shall execute and file with the Commissioner a 
declaration setting forth: 

(1) The name of the attorney and the business name of the reciprocal; 

(2) The location of the reciprocal’s principal office, which shall be the same 
as that of the attorney and shall be in this State; 

(3) The kinds of insurance proposed to be written; 

(4) The names and addresses of the original subscribers; 

(5) The designation and appointment of the attorney, and a copy of the 
power of attorney and subscriber’s agreement; 

(6) The names and addresses of the officers and directors of the attorney, 
if a corporation, or of its members if not a corporation; 

(7) The powers of the subscribers’ advisory committee, and the names and 
terms of office of its members; 

(8) A statement that each of the original subscribers has in good faith 
applied for insurance of the kind proposed to be written and that the 
reciprocal has received from each original subscriber the anticipated 
premium or premium deposit for a term of not less than six months for 
the policy for which application is made; 

(9) A statement of the financial condition of the reciprocal, including a 
schedule of its assets; 

(10) A statement that the reciprocal has the surplus to policyholders 
required by G.S. 58-15-30; 

(11) A copy of each policy, endorsement, and application form it proposes 
to issue or use; and 

(12) Financial projections of the anticipated operational results of the 
reciprocal for a five-year period based upon the initial surplus of the 
proposed reciprocal and its plan of operation. 


(b) The declaration shall be acknowledged by each original subscriber and 
by the attorney. (1989, c. 425, s. 1.) 
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§ 58-15-105. Attorney’s bond. 


(a) Concurrent with the filing of the declaration provided for in G.S. 
58-15-100, the attorney of a domestic reciprocal shall file with the Commis- 
sioner a fidelity bond payable to this State. The bond shall be executed by the 
attorney and by a licensed insurer and is subject to the approval of the 
Commissioner. 

(b) The bond shall be in an amount established in the discretion of the 
Commissioner, which amount shall be at least fifty thousand dollars ($50,000). 
The bond shall be on the condition that the attorney faithfully accounts for all 
moneys and other property of the reciprocal coming into the attorney’s control 
and that the attorney does not withdraw or appropriate for his own use from 
the funds of the reciprocal any moneys or property to which he is not entitled 
under the power of attorney. 

(c) The bond is not subject to cancellation unless 30-days’ written notice of 
ore to cancel is given to the attorney and the Commissioner. (1989, c. 425, 
Sa1) 


§ 58-15-110. Deposit in lieu of bond. 


Instead of filing the bond required by G.S. 58-15-105, the attorney may 
maintain on deposit with the Commissioner an equal amount in cash or in 
value of securities of the kind specified in G.S. 58-5-20 and subject to the same 
conditions as the bond. (1989, c. 425, s. 1.) 


§ 58-15-115. Advisory committee. 


The advisory committee exercising the subscribers’ rights in a domestic 
reciprocal shall be selected under rules adopted by the subscribers. At least 
three-fourths of the committee shall comprise subscribers or their representa- 
tives other than the attorney or any person employed by, representing, or 
having a financial interest in the attorney. The committee shall supervise the 
finances of the reciprocal and the reciprocal’s operations to the extent required 
to assure their conformity with the subscriber’s agreement and power of 
attorney and shall exercise any other powers conferred on it by the subscriber’s 
agreement. (1989, c. 425, s. 1.) 


§ 58-15-120. Subscriber’s agreement and power of attor- 
ney. 


(a) Every subscriber of a domestic reciprocal shall execute a subscriber’s 
agreement and power of attorney setting forth the rights, privileges, and 
obligations of the subscriber as an underwriter and as a policyholder, and the 
powers and duties of the attorney. The subscriber’s agreement and power of 
attorney shall contain in substance the following provisions: 

(1) A designation and appointment of the attorney to act for and bind the 
subscriber in all transactions relating to or arising out of the opera- 
tions of the reciprocal; 

(2) A provision empowering the attorney (i) to accept service of legal 
process on behalf of the reciprocal and (i1) to appoint the Commis- 
sioner agent of the reciprocal upon whom may be served all legal 
process against the reciprocal; 

(3) Except for nonassessable policies, a provision for a contingent assess- 
ment liability of each subscriber in a specified amount in accordance 
with G.S. 58-15-60; and 

(4) The maximum amount to be deducted from advance premiums or 
deposits to be paid the attorney, and the items of expense, in addition 
to losses, to be paid by the reciprocal. 
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(b) The subscriber’s agreement may: ' 

(1) Provide for the right of substitution of the attorney and revocation of 
the power of attorney; 

(2) Impose any restrictions upon the exercise of the power agreed upon by 
the subscribers; 

(3) Provide for the exercise of any right reserved to the subscribers 
directly or through an advisory committee; 

(4) Provide for indemnification of the attorney, officers, employees, agents, 
and subscribers’ advisory committee of the reciprocal against liability 
and litigation expenses to the extent permitted in the case of domestic 
business corporations; or 

(5) Contain other lawful provisions considered advisable. (1989, c. 425, s. 
i) 


§ 58-15-125. Modification of subscriber’s agreement and 
power of attorney. 


Modification of the terms of the subscriber’s agreement and the power of 
attorney of a domestic reciprocal shall be made jointly by the attorney and the 
subscriber’s advisory committee. No modification is retroactive nor does it 
affect any insurance contract issued prior to the modification. (1989, c. 425, s. 
18) 


§ 58-15-1380. Advance of funds. 


The attorney or other interested persons may advance to a domestic 
reciprocal any funds required for its operations. The funds advanced shall not 
be treated as a liability of the reciprocal and shall not be withdrawn or repaid 
except out of the reciprocal’s earned surplus in excess of its minimum required 
surplus. This section does not apply to loans made by commercial lenders in 
the ordinary course of their businesses. (1989, c. 425, s. 1.) 


§ 58-15-135. Assessments. 


(a) Assessments may be levied upon the subscribers of a domestic reciprocal 
by the attorney in accordance with G.S. 58-15-60. The assessments shall be 
approved in advance by the subscribers’ advisory committee. 

(b) Each domestic reciprocal subscriber’s share of an assessment shall be 
computed by multiplying the premiums earned on the subscriber’s policies 
during the period to be covered by the assessment by the ratio of the total 
assessment to the total premiums earned during the period upon all policies 
subject to the assessment. However, no assessment shall exceed the aggregate 
contingent assessment liability computed in accordance with G.S. 58-15-60. 
For the purposes of this section, the premiums earned on the subscriber’s 
policies are the gross premiums charged by the reciprocal for the policies 
minus any charges not recurring upon the renewal or extension of the policies. 
No subscriber shall have an offset against any assessment for which he is 


Have on account of any claim for unearned premium or losses payable. (1989, 
Cc. 580i), 


§ 58-15-140. Duration of liability for assessment. 


_ Every subscriber of a domestic reciprocal having contingent assessment 
liability shall be liable for and shall pay his share of any assessment computed 
in accordance with this Part, if, while the policy is in force or for such period 
after its termination as the Commissioner may establish by rule, the sub- 
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scriber is notified (i) by the attorney of his intention to levy the assessment or 
(ii) that delinquency proceedings have been commenced against the reciprocal 
under the provisions of Article 30 of this Chapter, and the Commissioner or 
receiver intends to levy an assessment. In adopting such rules the Commis- 
sioner may take into account factors including the kinds of insurance issued by 
such reciprocals. (1989, c. 425, s. 1; c. 770, s. 70; 1989 (Reg. Sess., 1990), c. 
1021, s. 1.) 


§ 58-15-145. Distribution of assets after liquidation. 


Upon the liquidation of a domestic reciprocal, the assets remaining after (i) 
discharge of its indebtedness and policy obligations, (ii) the return of any 
contributions of the attorney or other person made as provided in G.S. 
58-15-130, and (iii) the return of any unused deposits, savings, or credits, shall 
be distributed. The distribution shall be according to a formula approved by 
the Commissioner or the Court to the persons who were its subscribers within 
the 12 months prior to the final termination of its license. (1989, c. 425, s. 1.) 


§ 58-15-150. Financial impairment; assessment; liquida- 
tion. 


(a) If G) the assets of a domestic reciprocal are at any time insufficient to 
settle the sum of its liabilities, except those on account of funds contributed by 
the attorney or other parties, and its required surplus to policyholders, and (1) 
the deficiency is not cured from other sources, its attorney shall levy an 
assessment upon subscribers made subject to assessment by the terms of their 
policies for the amount needed to make up the deficiency. However, the 
assessment shall be subject to G.S. 58-15-60. 

(b) If the attorney fails to make the assessment within 30 days after the 
Commissioner orders him to do so, or if the deficiency is not fully made up 
within 60 days after the date the assessment is made, delinquency proceedings 
may be instituted and conducted against the insurer as provided in Article 30 
of this Chapter. 

(c) If liquidation of the reciprocal is ordered, an assessment shall be levied 
upon the subscribers for the amount the Commissioner or the Court, as the 
case may be, determines to be necessary to discharge all liabilities of the 
reciprocal. This assessment shall exclude any funds contributed by the 
attorney or other persons, but shall include the reasonable cost of the 
liquidation. However, the assessment is subject to G.S. 58-15-60. (1989, c. 425, 
Secleteud:/ One ii1:) 


ARTICLE 16. 


Foreign or Alien Insurance Companies. 


§ 58-16-1. Admitted to do business. 


Foreign or alien insurance companies, upon complying with the conditions of 
Articles 1 through 64 of this Chapter applicable to them, may be admitted to 
transact in this State any class of insurance authorized by the laws in force 
relative to the duties, obligations, prohibitions, and penalties of insurance 
companies, and subject to all laws applicable to the transaction of such 
business by foreign or alien insurance companies and their agents. (1899, c. 54, 
g..61; Rev.;.s. 4746;-C.S., 8: 6410; 1945)'c. 384; 1987c. 629, s. 17.) 
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When a foreign insurance company has Commonwealth Mut. Fire Ins. Co. v. Edwards 
complied with all the laws of the State, the & Broughton, 124 N.C. 116, 32 S.E. 404 (1899). 
courts thereof are open to it for the purpose Stated in Hodges v. Home Ins. Co., 232 N.C. 
of enforcing the liabilities of policyholders. 475, 61 S.E.2d 372 (1950). 


§ 58-16-5. Conditions of licensure. 


A foreign or alien insurance company may be licensed to do business when 
it: 

(1) Deposits with the Commissioner a certified copy of its charter or 
certificate of organization and a statement of its financial condition 
and business, in the form and detail that the Commissioner requires, 
signed and sworn to by its president and secretary or other proper 
officer, and pays for the filing of this statement the sum required by 
law. 

(2) Satisfies the Commissioner that it is fully and legally organized under 
the laws of its state or government to do the business it proposes to 
transact as direct insurance or assumed reinsurance, and that it has 
been successful in the conduct of the business; that it has, if a stock 
company, a free surplus and a fully paid-up and unimpaired capital, 
exclusive of stockholders’ obligations of any description of an amount 
not less than that required for the organization of a domestic company 
writing the same kinds of business; and if a mutual company that its 
free surplus is not less than that required for the organization of a 
domestic company writing the same kind of business, and that the 
capital, surplus, and other funds are invested substantially in accor- 
dance with the requirements of this Chapter. 

(3) Repealed by Session Laws 1995, c. 517, s. 6. 

(4) Repealed by Session Laws 1987, c. 629, s. 20. 

(5) Files with the Commissioner a certificate that it has complied with the 
laws of the state or government under which it was organized and is 
authorized to make contracts of insurance. 

(6) Satisfies the Commissioner that it is in substantial compliance with 
G.S. 58-7-21, 58-7-26, 58-7-30, and 58-7-31 and Article 13 of this 
Chapter. 

(7) Satisfies the Commissioner that it is in compliance with the company 
name requirements of G.S. 58-7-35. 

(8) Satisfies the Commissioner that the operation of the company in this 
State would not be hazardous to prospective policyholders, creditors, 
or the general public. 

(9) Satisfies the Commissioner that it is in substantial compliance with 
the requirements of G.S. 58-7-37 pertaining to the background of its 
officers and directors. 

(10) Files with the Commissioner an instrument appointing the Commis- 
sioner as the company’s agent on whom any legal process under G.S. 
58-16-30 may be served. This appointment is irrevocable as long as 
any liability of the company remains outstanding in this State. A copy 
of this instrument, certified by the Commissioner, is sufficient evi- 
dence of this appointment; and service upon the Commissioner is 
sufficient service upon the company. (1899, c. 54, s. 62; 1901, c. 391, s. 
0; 1903, c. 438, s. 6; Rev., s. 4747; C.S., s. 6411; 1945, c. 384; 1951, c. 
781, s. 3; 1985 (Reg. Sess., 1986), c. 1027, s. 32; 1987, c. 629, s. 20; 1987 
(Reg. Sess., 1988), c. 975, s. 16; 1991, c. 681, s. 24; 1995, c. 193, s. 25: 
COLT, ,/67;1999-294, say: 2001223 Nem 4a 
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Cross References. — As to deposits re- 
quired of foreign companies, see §§ 58-5-5 et 
seq. and 58-11-25. 

Editor’s Note. — Session Laws 2001-223, s. 
27 is a severability clause. 

Effect of Amendments. — Session Laws 
2001-223, s. 14.1, effective June 15, 2001, sub- 
stituted “licensure” for “admission” at the end of 
the section catchline; substituted “licensed” for 
“admitted and authorized” near the end of the 
introductory language; in subdivision (1), sub- 
stituted “the form and detail that the Commis- 
sioner requires” for “such form and detail as he 


ART. 16. FOREIGN OR ALIEN INSURERS 


§58-16-5 


requires”; in subdivision (2), added “as direct 
insurance or assumed reinsurance” following 
“transact,” substituted “the” for “such” preced- 
ing “business” and preceding “capital,” substi- 
tuted “substantially in” for “in substantial” pre- 
ceding “accordance,” and deleted “Articles 1 
through 64 of” preceding “this Chapter”; in 
subdivision (6), deleted “the provisions of” fol- 
lowing “compliance with”; and added subdivi- 
sions (9) and (10). 

Legal Periodicals. — For brief comment on 
the 1951 amendment, see 29 N.C.L. Rev. 398 
(1951). 


CASE NOTES 


This section prescribes the conditions 
for a foreign insurance company to be 
admitted and authorized to do business in 
North Carolina. Crain & Denbo, Inc. v. Harris 
& Harris Constr. Co., 250 N.C. 106, 108 S.E.2d 
122.(1959). 

Statement Setting Forth Principal Place 
of Business, etc., Not Required. — This 
section does not require a foreign insurance 
corporation desiring to be admitted and autho- 
rized to do business in North Carolina to file a 
statement in the office of the Commissioner of 
Insurance setting forth its “principal place of 
business” or “principal office” or “a registered 
office.” Crain & Denbo, Inc. v. Harris & Harris 
Constr} Co.,8250 N.C 106,°°108..S:E.2d 122 
(1959). 

Effect of Appointment of Commissioner 
as Attorney for Service of Process. — When 
an insurance company, pursuant to this section, 
designates the Commissioner of Insurance its 
true and lawful attorney upon whom all lawful 
processes in any action against it may be 
served, it creates “a passive agency” for the 
service of lawful process alone, and the statute 
gives no authority to the Commissioner even to 
accept service of process. It provides residents 
‘of this State a simple procedure to be followed 
in obtaining service of lawful process upon 
foreign insurance companies doing business 
here, and nothing more. Crain & Denbo, Inc. v. 
Harris & Harris Constr. Co., 250 N.C. 106, 108 
S.E.2d 122 (1959). 

The Commissioner of Insurance is not autho- 
rized to accept service for foreign insurance 
companies under the provisions of this section, 
the passive agency under this section being 
solely for the purpose of constituting him an 
agent upon whom service on foreign insurance 
companies may be made in the statutory man- 
ner. Hodges v. Homes Ins. Co., 232 N.C. 475, 61 
S.E.2d 372 (1950). 

Irrevocability of Power of Attorney for 
Service of Process. — This section requires 
the power of attorney executed to the Commis- 
sioner of Insurance to be irrevocable as long as 


“any lability of the company remains outstand- 
ing” in this State. Biggs v. Life Ass’n, 128 N.C. 
5, 37 S.E. 955 (1901); Insurance Co. v. Scott, 
136 N.C. 157, 48 S.E. 581 (1904). 

Service of process upon the Commissioner of 
Insurance was valid notwithstanding the insur- 
ance company attempted to annul the power of 
attorney conferred upon him under this section. 
Biggs v. Life Ass’n, 128 N.C. 5, 37 S.E. 955 
(1901). 

Service on the Commissioner is not 
valid when the insurance company has ceased 
doing business in the State and has no further 
liabilities therein. Williams v. Mutual Reserve 
Fund Life Ins. Ass’n, 145 N.C. 128, 58 S.E. 802 
(1907). 

Broker as Agent. — Where a citizen of this 
State applied for a policy in a foreign company 
through a broker here, and the application was 
accepted and the policy was delivered, the bro- 
ker would be deemed to be the agent of the 
company, and the contract to be made here, 
subject to the laws of this State. Common- 
wealth Mut. Fire Ins. Co. v. Edwards & 
Broughton, 124 N.C. 116, 32 S.E. 404 (1899). 

Power of Corporation to Sue and Be 
Sued. — Where a foreign insurance corpora- 
tion has fully complied with the provisions of 
this section, and has moved its head office to 
this State and has domesticated here, it ac- 
quires the right to sue and be sued in the courts 
of this State as a domestic corporation. Occi- 
dental Life Ins. Co. v. Lawrence, 204 N.C. 707, 
169 S.E. 636 (1933). 

When an insurance company complies with 
the provisions of this section, it acquires the 
right to sue and be sued in the State courts, 
under the rules and statutes which apply to 
domestic corporations. Crain & Denbo, Inc. v. 
Harris & Harris Constr. Co., 250 N.C. 106, 108 
S.E.2d 122 (1959), 

General rule is that a domesticated for- 
eign corporation is treated like a domestic 
corporation for venue purposes. Travelers 
Indem. Co. v. Marshburn, 91 N.C. App. 271, 371 
S.E.2d 310 (1988). 
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Cited in Fuller v. Lockhart, 209 N.C. 61, 182 
S.E. 733 (1935). 


§ 58-16-6. Conditions of continued licensure. 


In order for a foreign insurance company to continue to be licensed, it shall 
report any changes in the documents filed under G.S. 58-16-5(1) or GS. 
58-16-5(5), maintain the amounts of capital and surplus specified in G:S. 
58-16-5(2), and remain in substantial compliance with the statutes listed in 
G.S. 58-16-5(6), (7), and (8). (1995, c. 517, s. 7; 2001-223, s. 14.2.) 


Editor’s Note. — Session Laws 2001-223, s. stituted “G.S. 58-16-5(6), (7), and (8)” for “G.S. 
27 is a severability clause. 58-16-5(6) and G.S. 58-16-5(7)” at the end of the 
Effect of Amendments. — Session Laws _ section. 
2001-223, s. 14.2, effective June 15, 2001, sub- 


§ 58-16-10. Limitation as to kinds of insurance. 


Any foreign or alien company admitted to do business in this State shall be 
limited with respect to doing kinds of insurance in this State in the same 
manner and to the same extent as are domestic companies, provided that any 
foreign insurance company which has been licensed to do the business of life 
insurance in this State continuously during a period of 20 years next preceding 
March 6, 1945, may continue to be licensed, in the discretion of the Commis- 
sioner, to do the kind or kinds of insurance business which it was authorized 
to do immediately prior to March 6, 1945. (1899, c. 44, s. 65; 1901, c. 391, s. 5; 
19038, c. 438, s. 6; Rev., s. 4748; 1917, c. 111, s. 2; CS. s. 6412: 1945, c. 384: 1985 
(Reg. Sess., 1986), c. 1027, s. 53; 1987 (Reg. Sess., 1988), c. 975, s. 17.) 


§ 58-16-15. Foreign companies; requirements for admis- 
sion. 


A company organized under the laws of any other of these United States for 
the transaction of life insurance may be admitted to do business in this State 
if it complies with the other provisions of Articles 1 through 64 of this Chapter 
regulating the terms and conditions upon which foreign life insurance compa- 
nies may be admitted and authorized to do business in this State, and, in the 
opinion of the Commissioner, is in sound financial condition and has policies in 
force upon not less than 500 lives for an aggregate amount of not less than five 
hundred thousand dollars ($500,000). Any life company organized under the 
laws of any other country than the United States, in addition to the above 
requirements, must make and maintain the deposit required of such compa- 
nies by Article 5 of this Chapter. (1899, c. 54, s. 56; Rev., s. 4774; C.S., s. 6456; 
19499653197 1991 ef 20 ese 4 162) 


§ 58-16-20. Company owned or controlled by foreign gov- 
ernment prohibited from doing business. 


(a) Any insurance company or other insurance entity that is owned or 
controlled by any foreign government outside the continental limits of the 
United States or the territories of the United States is prohibited from doing 
any kind of insurance business in the State of North Carolina. For the 
purposes of this section, “foreign government” means any foreign government 
or any State, province, municipality, or political subdivision of any foreign 
government, and shall not be construed to apply to any insurance company 
organized under the laws of a foreign nation that is owned or controlled by the 
private citizens or private business interest of that foreign nation. 
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(b) The Commissioner shall not license any insurance company or other 
insurance entity that is owned or controlled by any foreign government outside 
the continental limits of the United States or the territories of the United 
States, nor shall the Commissioner authorize any such company or entity to 
transact any kind of insurance business in the State of North Carolina. 

(c) Any insurance company or other insurance entity that is owned or 
controlled by any foreign government outside the continental limits of the 
United States or the territories of the United States, or any representative or 
agent of any such company or entity that violates the provisions of this section, 
is guilty of a Class 3 misdemeanor. 

(d) This section does not apply to the operating subsidiary of any insurance 
company or other insurance entity, where the company or entity is owned or 
controlled by any foreign government outside the continental limits of the 
United States or the territories of the United States, as long as the operating 
subsidiary is domesticated in and licensed by another state of the United 
States as an insurer or reinsurer and as a separate subsidiary. (1955, c. 449; 
sey c. (20, s. 4; 1993..c. 539, s.449; 1994, Ex. Sess., c: 24, s. 14(c); 1997-179, 
aor 


§ 58-16-25. Retaliatory laws. 


When, by the laws of any other state or nation, any fines, penalties, licenses, 
fees, deposits of money or of securities, or other obligations or prohibitions are 
imposed upon insurance companies of this State doing business in such other 
state or nation or upon their agents therein greater than those imposed by this 
State upon insurance companies of such other state, then, so long as such laws 
continue in force, the same fines, penalties, licenses, fees, deposits, obligations 
and prohibitions, of whatever kind, may in the discretion of the Commissioner 
be imposed upon all such insurance companies of such other state or nation 
doing business within this State and upon their agents here. Nothing herein 
repeals or reduces the license, fees, taxes, and other obligations now imposed 
by the laws of this State or to go into effect with the companies of any other 
state or nation unless some company of this State is actually doing or seeking 
to do business in such state or nation. When an insurance company organized 
under the laws of any state or country is prohibited by the laws of such state 
or country or by its charter from investing its assets other than capital stock in 
the bonds of this State, then and in such case the Commissioner is authorized 
and directed to refuse to grant a license to transact business in this State to 
such insurance company. (1899, c. 54, s. 71; 1908, c. 536, s. 11; Rev., s. 4749; 
ee 04D, food Cc 02°91945) 384) 198 hic! 8149s. 3) 199 l ear 20es; 49) 


CASE NOTES 


This section was not impliedly repealed Co. v. Wade, 195 N.C. 424, 142 S.E. 474 (1928). 
by the Revenue Acts of 1923 or 1925 (Public Cited in State Farm Mut. Auto. Ins. Co. v. 
Laws 1923, c. 4, § 903; 1925, c. 101, § 903). Long, 129 N.C. App. 164, 497 S.E.2d 451 (1998), 
The 1927 amendment was legislative recogni- _aff’d, 350 N.C. 84, 511 S.E.2d 303 (1999). 
tion that it was still in force. Atlantic Life Ins. 


§ 58-16-30. Service of legal process upon Commissioner. 


As an alternative to service of legal process under G.S. 1A-1, Rule 4, the 
service of such process upon any insurance company or any foreign or alien 
entity licensed or admitted and authorized to do business in this State under 
the provisions of this Chapter may be made by the sheriff or any other person 
delivering and leaving a copy of the process in the office of the Commissioner 
with a deputy or any other person duly appointed by the Commissioner for that 
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purpose; or acceptance of service of the process may be made by the Commis- 
sioner or a duly appointed deputy or person. Service may also be made by 
mailing a copy of the summons and of the complaint, registered or certified 
mail, return receipt requested, addressed to the Commissioner. As a condition 
precedent to a valid service of process under this section, the party obtaining 
such service shall pay to the Commissioner at the time of service or acceptance 
of service the sum of ten dollars ($10.00), which the party shall recover as part 
of the taxable costs if the party prevails in the action. (1899, c. 54, ss. 16, 62; 
1903, c. 438, s. 6; Rev., s. 4750; C.S., s. 6414; 1927, c. 167, s. 1; 1931, c. 287; 
1951; c. 781,829; 1971, .c) 421s: 1; 1985; ¢) 6666"5/1989%6er645 fi 92)01998, 


c. 720, s. 4; 1995, c. 517, s. 8.) 


Cross References. — As to service on for- 
eign corporations, see § 55-15-10. 
Legal Periodicals. — For brief comment on 


the 1951 amendment, see 29 N.C.L. Rev. 398 
(1951). 


CASE NOTES 


Appointment of Commissioner as Attor- 
ney to Receive Process as Condition Pre- 
cedent to Doing Business. — One of the 
conditions precedent upon which a foreign in- 
surance company is authorized to do business 
in this State is that such company will file a 
duly executed instrument with the Commis- 
sioner of Insurance appointing him its attorney, 
upon whom all lawful process against said 
company can be served. Biggs v. Life Ass’n, 128 
N.C. 5, 37 S.E. 955 (1901). See § 58-16-5. 

Irrevocability of Power of Attorney. — 
The service of a licensed insurance company 
made upon the Commissioner was valid even 
though the insurance company may have at- 
tempted to annul the power of attorney, for the 
statute requires power of attorney to be irrevo- 
cable so long as the insurance company has any 
liabilities in the State. Biggs v. Life Ass’n, 128 
N.C. 5, 37 S.E. 955 (1901); Moore v. Mutual 
Reserve Fund Life Ass’n, 129 N.C. 31, 39 S.E. 
637 (1901); Hinton v. Mutual Reserve Fund Life 
Ass’n, 135 N.C. 314, 47 S.E. 474 (1904). 

To serve legal process under this sec- 
tion, an insurance company must be li- 
censed or admitted and authorized to do 


business in this State. Parris v. Garner Com. 
Disposal, Inc., 40 N.C. App. 282, 253 S.E.2d 29, 
cert. denied, 297 N.C. 455, 256 S.E.2d 808 
(1979). 

Service can be made under this section 
only on licensed insurance companies. 
Parker v. Insurance Co., 143 N.C. 339, 55 S.E. 
717 (1906). 

A foreign insurance company that has no 
process agent in this State and is not licensed 
or transacting business here cannot be served 
with process under this section. Ivy River Land 
& Timber Co. v. National Fire & Marine Ins. 
Co., 192 N.C. 115, 133 S.E. 424 (1926). 

Fraternal Society. — In an action against a 
foreign fraternal insurance society doing busi- 
ness in this State, service of summons on the 
Commissioner of Insurance would bring the 
corporation into court. Brenizer v. Royal 
Arcanum, 141 N.C. 409, 53 S.E. 835 (1906). 

Applied in Fulton v. Mickle, 134 N.C. App. 
620, 518 S.E.2d 518 (1999). 

Quoted in Hodges v. Home Ins. Co., 232 N.C. 
475, 61 S.E.2d 372 (1950). 

Cited in Hodges v. Carter, 239 N.C. 517, 80 
S.E.2d 144 (1954). 


§ 58-16-35. Unauthorized Insurers Process Act. 


(a) Purpose of Section. — The purpose of this section is to subject certain 


insurers to the jurisdiction of courts of this State in suits by or on behalf of 
insureds or beneficiaries under insurance contracts. The General Assembly 
declares that it is a subject of concern that many residents of this State hold 
policies of insurance issued by insurers not authorized to do business in this 
State, thus presenting to such residents the often insuperable obstacle of 
resorting to distant forums for the purpose of asserting legal rights under such 
policies. In furtherance of such State interest, the General Assembly herein 
provides a method of substituted service of process upon such insurers and 
declares that in so doing it exercises its power to protect its residents and to 
define, for the purpose of this statute, what constitutes doing business in this 
State, and also exercises powers and privileges available to the State by virtue 
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of Public Law 15, 79th Congress of the United States, Chapter 20, 1st Session, 
s. 340, as amended, which declares that the business of insurance and every 
person engaged therein shall be subject to the laws of the several states. 

(b) Service of Process upon Unauthorized Insurer. — 

(1) Any of the following acts in this State, effected by mail or otherwise, by 
an unauthorized foreign or alien insurer: 

a. The issuance or delivery of contracts of insurance to residents of 
this State or to corporations authorized to do business therein, 

b. The solicitation of applications for such contracts, 

c. The collection of premiums, membership fees, assessments or other 
considerations for such contracts, or 

d. Any other transaction of business, 
is equivalent to and shall constitute an appointment by such insurer 
of the Commissioner and his successor or successors in office, to be its 
true and lawful attorney, upon whom may be served all lawful process 
in any action, suit, or proceeding instituted by or on behalf of an 
insured or beneficiary arising out of any such contract of insurance, 
and any such act shall be signification of its agreement that such 
service of process is of the same legal force and validity as personal 
service of process in this State upon such insurer. 

(2) Such service of process shall be made by delivering to and leaving with 
the Commissioner or some person in apparent charge of his office two 
copies thereof and the payment to him of ten dollars ($10.00). The 
Commissioner shall within four business days mail by certified or 
registered mail one of the copies of such process to the defendant at its 
last known principal place of business, and shall keep a record of all 
process so served upon him. Such service of process is sufficient, 
provided notice of such service and a copy of the process are sent 
within 10 days thereafter by certified or registered mail by plaintiff or 
plaintiff's attorney to the defendant at its last known principal place 
of business, and the defendant’s receipt, or receipt issued by the 
transmitting post office, showing the name of the sender of the letter 
and the name and address of the person to whom the letter is 
addressed, and the affidavit of the plaintiff or plaintiff's attorney 
showing a compliance herewith are filed with the clerk of the court in 
which such action is pending on or before the date the defendant is 
required to appear, or within such further time as the court may allow. 

(3) Service of process in any such action, suit or proceeding shall in 
addition to the manner provided in subdivision (2) of this subsection 
be valid if: 

a. It is served on a person within this State who is in the State on 
behalf of the insurer to solicit insurance, make, issue, or deliver a 
contract of insurance, or collect or receive a premium, member- 
ship fee, assessment, or other consideration for insurance; 

b. Acopy of the process is sent within 10 days after service by certified 
or registered mail by the plaintiff or plaintiff’s attorney to the 
defendant at the defendant’s last known principal place of busi- 
ness; and 

c. The defendant’s receipt, or the receipt issued by the transmitting 
post office, showing the name of the sender of the letter and the 
name and address of the person to whom the letter is addressed, 
and the affidavit of the plaintiff or plaintiff's attorney showing a 
compliance herewith are filed with the clerk of the court in which 
such action is pending on or before the date the defendant is 
required to appear, or within such further time as the court may 
allow. 
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(4) No plaintiff or complainant shall be entitled to a judgment by default 
under this section until the expiration of 30 days from the date of the 
filing of the affidavit of compliance. 
(5) Nothing in this section contained shall limit or abridge the right to 
serve any process, notice or demand upon any insurer in any other 
manner now or hereafter permitted by law. 
(c) Defense of Action by Unauthorized Insurer. — 
(1) Before any unauthorized foreign or alien insurer shall file or cause to 
be filed any pleading in any action, suit or proceeding instituted 
against it, such unauthorized insurer shall either 
a. Deposit with the clerk of the court in which such action, suit or 
proceeding is pending cash or securities or file with such clerk a 
bond with good and sufficient sureties, to be approved by the 
court, in an amount to be fixed by the court sufficient to secure the 
payment of any final judgment which may be rendered in such 
action; or 

b. Procure a license to transact the business of insurance in this 
State. 
(2) The court in any action, suit, or proceeding, in which service is made 
in the manner provided in subdivisions (2) or (3) of subsection (b) may, 
in its discretion, order such postponement as may be necessary to 
afford the defendant reasonable opportunity to comply with the 
provisions of subdivision (1) of this subsection and to defend such 
action. 
(3) Nothing in subdivision (1) of this subsection is to be construed to 
prevent an unauthorized foreign or alien insurer from filing a motion 
to quash a writ or to set aside service thereof made in the manner 
provided in subdivisions (2) or (3) of subsection (b) on the ground 
either 
a. That such unauthorized insurer has not done any of the acts 
enumerated in subdivision (1) of subsection (b), or 

b. That the person on whom service was made pursuant to subdivi- 
sion (3) of subsection (b) was not doing any of the acts therein 
enumerated. 

(d) Attorney Fees. — In any action against an unauthorized foreign or alien 
insurer upon a contract of insurance issued or delivered in this State to a 
resident thereof or to a corporation authorized to do business therein, if the 
insurer has failed for 30 days after demand prior to the commencement of the 
action to make payment in accordance with the terms of the contract, and it 
appears to the court that such refusal was vexatious and without reasonable 
cause, the court may allow to the plaintiff a reasonable attorney fee and 
include such fee in any judgment that may be rendered in such action; 
providing, however, that the fee or portion of fee included in the judgment shall 
be not less than twenty-five dollars ($25.00) nor more than twelve and one-half 
percent (12 42%) of the amount which the court or jury finds the plaintiff is 
entitled to recover against the insurer. Failure of an insurer to defend any such 
action shall be deemed prima facie evidence that its failure to make payment 
was vexatious and without reasonable cause. 

(e) Short Title. — This section may be cited as the Unauthorized Insurers 
Process Act. (1955, c. 1040; 1985, c. 666, ss. 5, 8; 1987, c. 752, s. 11; 1989, c. 645, 
s. 3; 1991, c. 720, s. 4; 1999-132, s. 9.1.) 


CASE NOTES 


Former subdivision (e)(1) of § 58-28-45 no longer in effect. Safeway Trails, Inc. v. 
has been superseded by this section andis Stuyvesant Ins. Co., 211 F. Supp. 227 
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(M.D.N.C. 1962), aff'd, 316 F.2d 234 (4th Cir. 
1963). 

The purpose of this section is to protect 
residents of this State who are insureds or 
beneficiaries of insurance contracts. Safeway 
Trails, Inc. v. Stuyvesant Ins. Co., 211 F. Supp. 
227 (M.D.N.C. 1962), aff'd, 316 F.2d 234 (4th 
Cir. 1963). 

The primary purpose of this section is to 
protect residents of this State, and to prevent 
the necessity of North Carolina residents re- 
sorting to distant forums to assert rights under 
insurance policies. Safeway Trails, Inc. v. 
mtuyvesant “Ins: Co.).°211° F.Supp.’ 227 
(M.D.N.C. 1962), aff’d, 316 F.2d 234 (4th Cir. 
1963). 

Nonresident Reinsurers Licensed to Do 
Business in State. — Nonresident reinsurers 
were subject to the jurisdiction of the United 
States District Court in North Carolina by 
reason of the fact that they were licensed to do 
business in North Carolina. Safeway Trails, 
Inc. v. Stuyvesant Ins. Co., 211 F. Supp. 227 
(M.D.N.C. 1962), aff'd, 316 F.2d 234 (4th Cir. 
1963). 

Nonresident Plaintiffs. — Where none of 
the plaintiffs are residents of North Carolina 
they are not entitled to take advantage of this 
section. Safeway Trails, Inc. v. Stuyvesant Ins. 
Co., 211 F. Supp. 227 (M.D.N.C. 1962), aff’d, 
316 F.2d 234 (4th Cir. 1963). 
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A substitute service statute would be inequi- 
table where a nonresident seeks to take advan- 
tage of it to sue on a foreign cause of action 
unrelated to the State. Under such circum- 
stances, a showing of substantial business ac- 
tivity in the State by the defendants would be 
required. In fact, unless such statutes are con- 
strued to make these requirements, there is 
considerable doubt of their constitutionality. 
Safeway Trails, Inc. v. Stuyvesant Ins. Co., 211 
F. Supp. 227 (M.D.N.C. 1962), aff’d, 316 F.2d 
234 (4th Cir. 1963). 

Holders of public liability policies were 
neither “residents” nor “insureds or bene- 
ficiaries” within the meaning of this section; 
therefore, this section was inapplicable in their 
declaratory judgment action against nonresi- 
dent reinsurers who did not transact business 
in North Carolina, and service of process at- 
tempted under this section on such defendants 
was ineffectual and invalid. Safeway Trails, 
Inc. v. Stuyvesant Ins. Co., 211 F. Supp. 227 
(M.D.N.C. 1962), aff’d, 316 F.2d 234 (4th Cir. 
1963). 

Applied in Parris v. Garner Com. Disposal, 
Inc., 40 N.C. App. 282, 253 S.E.2d 29 (1979). 

Cited in Home Indem. Co. v. Hoechst 
Celanese Corp., 128 N.C. App. 226, 494 S.E.2d 
768 (1998), cert. denied, — N.C. —, 505 S.E.2d 
869 (1998). 


§ 58-16-40. Alternative service of process on insurers. 


In addition to the procedures set out in Articles 1 through 64 of this Chapter, 
insurers may be served with process and subjected to the jurisdiction of the 


courts of this State pursuant to applicable provisions of Chapter 1 and Chapter 
1A of the General Statutes. (1967, c. 954, s. 3.) 


§ 58-16-45. Commissioner to notify company of service or 
acceptance of service of process. 


When service of legal process is made in the manner provided in G.S. 
58-16-30, the Commissioner or his duly appointed deputy shall within four 
business days thereafter notify the company served of such service or accep- 
tance of service by registered or certified mail directed to its secretary, or its 
resident manager in the case of a foreign company having no secretary in the 
United States. Such notification shall be accompanied by a copy of the process 
served or accepted and any pleading or order accompanying the process. The 
Commissioner shall keep a record which shall show the day and hour of such 
service or acceptance of service of process and whether any pleading or order 
accompanied the process. When service is made under the provisions of G.S. 
58-16-30, the time within which to file a responsive pleading, as provided by 
Chapter 1A of the General Statutes, shall be deemed extended by 12 days. 
Bras. cl04, s: 16: Rey., 6. 4/01..C.5,, 8. 6415: 1927, co) 1676) 21971: ¢: 421. 8, 
elvoasced 666,80 01987, ca7b2,ehll:.1991).¢.. 720 7sa4) 
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CASE NOTES 


Cited in Ivy River Land & Timber Co. v. 
National Fire & Marine Ins. Co., 192 N.C. 115, 
133 S.E. 424 (1926). 


§ 58-16-50. Action to enforce compliance with this Chap- 
ter. 


Compliance with the provisions of Articles 1 through 64 of this Chapter as to 
deposits, obligations, and prohibitions, and the payment of taxes, fines, fees, 
and penalties by foreign or alien insurance companies, may be enforced in the 
ordinary course of legal procedure by action brought in the Superior Court of 
Wake County by the Attorney General in the name of the State upon the 
relation of the Commissioner of Insurance. (1899, c. 54, s. 102; 1903, c. 438, s. 
10; Rev., s. 4752; C.S., s. 6416; 1945, c. 384.) 


§ 58-16-55. Amendments to documents. 


Any change in or amendment to any document required to be filed under 
G.S. 58-16-5 shall be promptly filed with the Commissioner. (1989, c. 485, s. 
49.) 


ARTICLE 17. 


“Lloyds” Insurance Associations. 


§ 58-17-1. “Lloyds” insurance associations may transact 
business of insurance other than life, on cer- 
tain conditions. 


Associations of individuals, whether organized within the State or else- 
where, formed upon the plan known as “Lloyds” — whereby each associate 
underwriter becomes liable for a proportionate part of the whole amount 
insured by policy — may be authorized to transact business of insurance, other 
than life, in this State, in like manner and upon the same terms and conditions 
as are required of and imposed upon insurance companies regularly organized; 
but all such “Lloyds” whether organized within the State or elsewhere, shall 
make the same deposit, and upon the same terms and conditions as required 
by Articles 5 and 16 of this Chapter for foreign or alien insurance companies 
incorporated under the laws of any government or state other than the United 
States or one of the several states of the Union. Provided, such associations 
shall be subject to all of the laws and regulations of the State of North Carolina 


aye to the transaction of insurance business within this State. (1967, c. 
844. 
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ARTICLE 18. 
Promoting and Holding Companies. 


8§ 58-18-1 through 58-18-25: Repealed by Session Laws 2001-223, s. 
15, effective June 15, 2001. 


ARTICLE 19. 
Insurance Holding Company System Regulatory Act. 


§ 58-19-1. Findings; purpose; legislative intent. 


_ (a) The General Assembly finds that the public interest and the interests of 

policyholders are or may be adversely affected when any of the following occur: 

(1) Control of an insurer is sought by persons who would utilize such 
control adversely to the interests of policyholders. 

(2) Acquisition of control of an insurer would substantially lessen compe- 
tition or create a monopoly in the insurance business in this State. 

(3) An insurer that is part of a holding company system is caused to enter 
into transactions or relationships with affiliated companies on terms 
that are not fair and reasonable. 

(4) An insurer pays dividends to shareholders that jeopardize the finan- 
cial condition of such insurer. 

(b) The General Assembly declares that the policies and purposes of this 
Article are to promote the public interest by doing all of the following: 

(1) Requiring disclosure of pertinent information relating to changes in 
control of an insurer. 

(2) Requiring disclosure by an insurer of material transactions and 
relationships between the insurer and its affiliates, including certain 
dividends to shareholders paid by the insurer. 

(3) Providing standards governing material transactions between an 
insurer and its affiliates. (1989, c. 722, s. 1.) 


§ 58-19-2. Compliance with federal law. 


(a) As used in this section, “depository institution” has the same meaning as 
in section 3 of the Federal Deposit Insurance Act, 12 U.S.C. § 18138, and 
includes any foreign bank that maintains a branch, an agency, or a commercial 
lending company in the United States. 

(b) With respect to affiliations between a depository institution or any 
affiliate of a depository institution and any insurer, the provisions of section 
104(c) of the Gramm-Leach-Bliley Act, P.L. 106-102, shall apply to this Article. 
(2001-215, s. 2.) 


Editor’s Note. — Session Laws 2001-215, s. 
4, made this section effective June 15, 2001. 


§ 58-19-5. Definitions. 


As used in this Article, unless the context requires otherwise, the following 

terms have the following meanings: 
(1) An “affiliate” of or person “affiliated” with a specific person is a person 
that indirectly through one or more intermediaries or directly con- 
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trols, is controlled by, or is under common control with the person 
specified. 

(2) “Control”, including the terms “controlling”, “controlled by”, and 
“under common control with”, means the direct or indirect possession 
of the power to direct or cause the direction of the management and 
policies of a person, whether through the ownership of voting securi- 
ties, by contract other than a commercial contract for goods or 
nonmanagement services, or otherwise. Control is presumed to exist if 
any person directly or indirectly owns, controls, holds with the power 
to vote, or holds proxies representing, ten percent (10%) or more of the 
voting securities of any other person. This presumption may be 
rebutted by a showing made in the manner provided by G.S. 58-19- 
25(j) that control does not exist in fact. The Commissioner may 
determine, after furnishing all persons in interest notice and oppor- 
tunity to be heard and making specific findings of fact to support such 
determination, that control exists in fact, notwithstanding the ab- 
sence of a presumption to that effect. 

(3) “Insurance holding company system” means an entity comprising two 
or more affiliated persons, one or more of which is an insurer. 

(4) “Insurer” includes a person subject to Articles 65 and 66 or 67 of this 
Chapter. “Insurer” does not include (1) an agency, authority, or 
instrumentality of the United States; any of its possessions and 
territories; the Commonwealth of Puerto Rico; the District of Colum- 
bia; nor a state or political subdivision of a state; nor (2) fraternal 
benefit societies or fraternal orders. 

(5) “Person” means an individual, corporation, partnership, limited liabil- 
ity company, association, joint stock company, trust, unincorporated 
organization, or any similar entity or any combination of the foregoing 
acting in concert. 

(6) A “security holder” of a specified person is one who owns any security 
of such person, including common stock, preferred stock, debt obliga- 
tions, or any other security convertible into or evidencing the right to 
acquire any of the foregoing. 

(7) A “subsidiary” of a specified person is an affiliate controlled by such 
person indirectly through one or more intermediaries or directly. 

(8) “Voting security” includes any security convertible into or evidencing a 
right to acquire a voting security. (1989, c. 722, s. 1; 1995, c. 517, ss. 
See 200122235..S° 16.1) 


Editor’s Note. — Session Laws 2001-223, s. 2001-223, s. 16.1, effective June 15, 2001, 
27 is a severability clause. added “limited liability company” following 
Effect of Amendments. — Session Laws “partnership” in subdivision (5). 


§ 58-19-10. Subsidiaries of insurers. 


(a) Any domestic insurer, either by itself or in cooperation with one or more 
persons, may organize or acquire one or more subsidiaries engaged in the 
following kinds of business: 

(1) Any kind of insurance business authorized by the jurisdiction in which 
it is incorporated. 

(2) Acting as an insurance broker or as an insurance agent for its parent 
or for any of its parent’s insurer subsidiaries. 

(3) Investing, reinvesting, or trading in securities for its own account, that 


of its parent, any subsidiary of its parent, or any affiliate or subsid- 
iary. 
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(4) Management of any investment company subject to or registered 
pursuant to the federal Investment Company Act of 1940, as 
amended, including related sales and services. 

(5) Acting as a broker-dealer subject to or registered pursuant to the 
federal Securities Exchange Act of 1934, as amended. 

(6) Rendering investment advice to governments, government agencies, 
corporations, or other organizations or groups. 

(7) Rendering other services related to the operations of an insurance 
business, including actuarial, loss prevention, safety engineering, 
data processing, accounting, claims, appraisal, and collection services. 

(8) Ownership and management of assets that the parent corporation 
could itself own or manage. 

(9) Acting as an administrative agent for a governmental instrumentality 
that is performing an insurance function. 

(10) Financing of insurance premiums, agents, and other forms of con- 
sumer financing. 

(11) Any other business activity that is reasonably ancillary to an insur- 
ance business. 

(12) Owning a corporation or corporations engaged or organized to engage 
exclusively in one or more of the businesses specified in this section. 

(b) In addition to investments in common stock, preferred stock, debt 
obligations, and other securities permitted under this Chapter, a domestic 
insurer may also: 

(1) Invest, in common stock, preferred stock, debt obligations, and other 
securities of one or more subsidiaries, amounts that do not exceed the 
lesser of ten percent (10%) of the insurer’s admitted assets or fifty 
percent (50%) of the insurer’s policyholders’ surplus, provided that 
after those investments, the insurer’s policyholders’ surplus will be 
reasonable in relation to the insurer’s outstanding liabilities and 
adequate to its financial needs. In calculating the amount of the 
investments, investments in domestic or foreign insurance subsidiar- 
ies and health maintenance organizations shall be excluded, and 
there shall be included: (i) total net monies or other consideration 
expended and obligations assumed in the acquisition or formation of 
a subsidiary, including all organizational expenses and contributions 
to capital and surplus of the subsidiary whether or not represented by 
the purchase of capital stock or issuance of other securities; and (ii) all 
amounts expended in acquiring additional common stock, preferred 
stock, debt obligations, and other securities, and all contributions to 
the capital or surplus, of a subsidiary subsequent to its acquisition or 
formation; 

(2) Invest any amount in common stock, preferred stock, debt obligations 
and other securities of one or more subsidiaries engaged or organized 
to engage exclusively in the ownership and management of assets 
authorized as investments for the insurer; provided that such subsid- 
lary agrees to limit its investments in any asset so that such 
investments will not cause the amount of the total investment of the 
insurer to exceed any of the investment limitations specified in 
subdivision (b)(1) of this section or in Article 7 of this Chapter 
applicable to the insurer. For the purposes of this section, “the total 
investment of the insurer” includes: (i) any direct investment by the 
insurer in an asset; and (ii) the insurer’s proportionate share of any 
investment in an asset by any subsidiary of the insurer, which shall be 
calculated by multiplying the amount of the subsidiary’s investment 
by the percentage of the ownership of such subsidiary. 

(3) With the approval of the Commissioner, invest any greater amount in 
common stock, preferred stock, debt obligations, or other securities of 
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one or more subsidiaries; provided that after such investment the 
insurer’s policyholders’ surplus will be reasonable in relation to the 
insurer’s outstanding liabilities and adequate to its financial needs. 

(c) Investments in common stock, preferred stock, debt obligations, or other 
securities of subsidiaries made pursuant to subsection (b) of this section are 
not subject to any of the otherwise applicable restrictions or prohibitions 
contained in this Chapter applicable to such investments of insurers. 

(d) Whether any investment pursuant to subsection (b) of this section meets 
the applicable requirements of that subsection is to be determined, before such 
investment is made, by calculating the applicable investment limitations as 
though the investment had already been made, taking into account the then 
outstanding principal balance on all previous investments in debt obligations, 
and the value of all previous investments in equity securities as of the day they 
were made, net of any return of capital invested, not including dividends. 

(e) If an insurer ceases to control a subsidiary, it shall dispose of any 
investment therein made pursuant to this section within three years from the 
time of the cessation of control or within such further time as the Commis- 
sioner may prescribe, (i) unless after cessation of control such investment 
meets the requirements for investment under any other provision of Articles 1 
through 64 of this Chapter, or Gi) unless the Commissioner authorizes the 
insurer to continue the investment. (1989, c. 722, s. 1; 1993, c. 504, s. 11; 
2001-223, ss. 16.2, 16.3, 16.4.) 


Editor’s Note. — Session Laws 2001-223, s. 
27 is a Severability clause. 

Effect of Amendments. — Session Laws 
2001-223, ss. 16.2 to 16.4, effective June 15, 
2001, deleted “all other sections of Articles 1 
through 64 of” preceding “this Chapter” in the 
introductory paragraph of subsection (b); in 


for “such” throughout the subdivision, substi- 
tuted “policyholders’ surplus” for “surplus as 
regards policyholders” in two places in the first 
sentence, and added “and health maintenance 
organizations” in the second sentence; and in 
subdivision (b)(3), substituted “policyholders’ 
surplus” for “surplus as regards policyholders.” 


subdivision (b)(1), substituted “the” and “those” 


§ 58-19-15. Acquisition of control of or merger with do- 
mestic insurer. 


(a) No person other than the issuer shall make a tender offer for or a request 
or invitation for tenders of, or enter into any agreement to exchange securities, 
or seek to acquire, or acquire, in the open market or otherwise, any voting 
security of a domestic insurer, if, after the consummation thereof, the person 
would, directly or indirectly (or by conversion or by exercise of any right to 
acquire), be in control of the insurer, and no person shall enter into an 
agreement to merge with or otherwise to acquire control of a domestic insurer 
or any person controlling a domestic insurer unless the offer, request, invita- 
tion, agreement, or acquisition is conditioned upon the approval of the 
Commissioner under this section. No such merger or other acquisition of 
control is effective until a statement containing the information required by 
this section has been filed with the Commissioner and all other provisions of 
this section have been complied with and the merger or acquisition of control 
has been approved by the Commissioner under this section. The statement 
containing the information required by this section shall also be filed with the 
domestic insurer when it is filed with the Commissioner. 

(al) For the purposes of this section a “domestic insurer” includes any 
person controlling a domestic insurer. Further, for the purposes of this section, 
“person” does not include any securities broker holding, in the usual and 
customary broker’s function, less than twenty percent (20%) of the voting 


securities of an insurance company or of any person that controls an insurance 
company. 
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(a2) Any acquisition of control of a domestic insurer must be completed not 
later than 90 days after the date of the Commissioner’s order approving the 
acquisition under this section, unless the Commissioner grants an extension in 
writing on a showing of good cause for the delay. Any increase in a company’s 
capital and surplus required under this Article as a result of the change of 
control of a domestic insurer must be completed not later than 90 days after 
the date of the Commissioner’s order approving the change of control and 
before the company writes any new insurance business. 

(a3) If the deadlines for completion in subsection (a2) of this section are not 
met, the person seeking to acquire control of the domestic insurer must 
resubmit the statement required by subsection (b) of this section, and the 
Commissioner may reconsider approval of acquisition of control under this 
section. : 

(b) The statement to be filed with the Commissioner under subsection (a) of 
this section shall be made under oath or affirmation and shall contain the 
following information: 

(1) The name and address of each person by whom or on whose behalf the 
merger or other acquisition of control referred to in subsection (a) of 
this section is to be effected (hereinafter called “acquiring party”), 
and: (i) if such person is an individual, his principal occupation and all 
offices and positions held during the past five years, and any convic- 
tion of crimes other than minor traffic violations during the past 10 
years; (ii) if such person is not an individual, a report of the nature of 
its business operations during the past five years or for such lesser 
period as such person and any predecessors thereof shall have been in 
existence; an informative description of the business intended to be 
done by such person and such person’s subsidiaries; and a list of all 
individuals who are or who have been selected to become directors or 
executive officers of such person, or who perform or will perform 
functions appropriate to such positions. Such list shall include for 
each such individual the information required by sub-subdivision 
(1)G) of this subsection. 

(2) The source, nature, and amount of the consideration used or to be used 
in effecting the merger or other acquisition of control; a description of 
any transaction wherein funds were or are to be obtained for any such 
purpose, including any pledge of the insurer’s stock, or the stock of 
any of its subsidiaries or controlling affiliates; and the identity of 
persons furnishing such consideration; provided, however, that where 
a source of such consideration is a loan made in the lender’s ordinary 
course of business, the identity of the lender shall remain confidential, 
if the person filing such statement so requests. 

(3) Fully audited financial information as to the earnings and financial 
condition of each acquiring party for the preceding five fiscal years of 
each such acquiring party, or for such lesser period as such acquiring 
party and any predecessors thereof have been in existence; and 
similar unaudited information as of a date not earlier than 90 days 
prior to the filing of the statement. 

(4) Any plans or proposals that each acquiring party may have to 
liquidate such insurer, to sell its assets or merge or consolidate it with 
any person, or to make any other material change in its business or 
corporate structure or management. 

(5) The number of shares of any security referred to in subsection (a) of 
this section that each acquiring party proposes to acquire; the terms 
of the offer, request, invitation, agreement, or acquisition referred to 
in subsection (a) of this section; and a statement as to the method by 
which the fairness of the proposal was arrived at. 
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(6) The amount of each class of any security referred to in subsection (a) 
of this section that is beneficially owned or concerning which there is 
a right to acquire beneficial ownership by each acquiring party. 

(7) A full description of any contracts, arrangements, or understandings 
with respect to any security referred to in subsection (a) of this section 
in which any acquiring party is involved, including transfer of any of 
the securities, joint ventures, loan or option arrangements, puts or 
calls, guarantees of loans, guarantees against loss or guarantees of 
profits, division of losses or profits, or the giving or withholding of 
proxies. Such description shall identify the persons with whom such 
contracts, arrangements, or understandings have been entered into. 

(8) A description of the purchase of any security referred to in subsection 
(a) of this section during the 12 calendar months preceding the filing 
of the statement, by any acquiring party, including the dates of 
purchase, names of the purchasers, and consideration paid or agreed 
to be paid therefor. 

(9) A description of any recommendations to purchase any security 
referred to in subsection (a) of this section made during the 12 
calendar months preceding the filing of the statement, by any acquir- 
ing party, or by anyone based upon interviews or at the suggestion of 
such acquiring party. 

(10) Copies of all tender offers for, requests, or invitations for tenders of, 
exchange offers for, and agreements to acquire or exchange any 
securities referred to in subsection (a) of this section, and any related 
additional soliciting material that has been distributed. 

(11) The term of any agreement, contract, or understanding made with or 
proposed to be made with any third party in connection with any 
acquisition of control of or merger with a domestic insurer, and the 
amount of any fees, commissions, or other compensation to be paid to 
the third party with regard thereto. 

(12) Such additional information as the Commissioner may by rule 
prescribe as necessary or appropriate for the protection of policyhold- 
ers of the insurer or in the public interest. 

If the person required to file the statement referred to in subsection (a) of 
this section is a partnership, limited partnership, syndicate, or other group, 
the Commissioner shall require that the information called for by subdivisions 
(1) through (12) of this subsection be given with respect to each partner of such 
partnership or limited partnership, each member of such syndicate or group, 
and each person who controls such partner or member. If any such partner, 
member, or person is a corporation or the person required to file the statement 
referred to in subsection (a) of this section is a corporation, the Commissioner 
shall require that the information called for by subdivisions (1) through (12) of 
this subsection be given with respect to such corporation, each officer and 
director of such corporation, and each person who is, directly or indirectly, the 
beneficial owner of more than ten percent (10%) of the outstanding voting 
securities of such corporation. 

If any material change occurs in the facts set forth in the statement filed 
with the Commissioner and sent to such insurer pursuant to this section, an 
amendment setting forth such change, together with copies of all documents 
and other material relevant to such change, shall be filed with the Commis- 
sioner and sent to such insurer by the filer within two business days after the 
person learns of such change. 

(c) If any offer, request, invitation, agreement, or acquisition referred to in 
subsection (a) of this section is proposed to be made by means of a registration 
statement under the Federal Securities Act of 1933, in circumstances requiring 
the disclosure of similar information under the Federal Securities Exchange 
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Act of 1934, or under any State law requiring similar registration or disclosure, 
the person required to file the statement referred to in subsection (a) may 
utilize such documents in furnishing the information called for by that 
statement. 

(d) The Commissioner shall approve any merger or other acquisition of 
control referred to in subsection (a) of this section unless, after a public hearing 
thereon, he finds any of the following: 

(1) After the change of control, the domestic insurer referred to in 
subsection (a) of this section would not be able to satisfy the require- 
ments for the issuance of a license to write the kind or kinds of 
insurance for which it is presently licensed. 

(2) The effect of the merger or other acquisition of control would be 
substantially to lessen competition in insurance or tend to create a 
monopoly in this State. 

(3) The financial condition of any acquiring party might jeopardize the 
financial stability of the insurer or prejudice the interest of its 
policyholders. 

(4) Any plans or proposals that the acquiring party has to liquidate the 
insurer, sell its assets or consolidate or merge it with any person, or to 
make any other material change in its business or corporate structure 
or management, are unfair and unreasonable to policyholders of the 
insurer and not in the public interest. 

(5) The competence, experience, and integrity of those persons who would 
control the operation of the insurer are such that it would not be in the 
interests of policyholders of the insurer and of the public to permit the 
merger or other acquisition of control. 

(6) The acquisition is likely to be hazardous or prejudicial to the insur- 
ance-buying public. 

(e) The public hearing referred to in subsection (d) of this section shall be 
held within 120 days after the statement required by subsection (a) of this 
section is filed, and the Commissioner shall give at least 30 days notice of the 
hearing to the person filing the statement, to the insurer, and to such other 
persons as may be designated by the Commissioner. The Commissioner shall 
make a determination as expeditiously as is reasonably practicable after the 
conclusion of the hearing. At the hearing, the person filing the statement, the 
insurer, any person to whom notice of hearing was sent, and any other person 
whose interest may be affected by the hearing shall have the right to present 
evidence, examine and cross-examine witnesses, and offer oral or written 
arguments; and in connection therewith shall be entitled to conduct discovery 
proceedings at any time after the statement is filed with the Commissioner 
under this section and in the same manner as is presently allowed in the 
superior courts of this State. In connection with discovery proceedings autho- 
rized by this section, the Commissioner may issue such protective orders and 
other orders governing the timing and scheduling of discovery proceedings as 
might otherwise have been issued by a superior court of this State in 
connection with a civil proceeding. If any party fails to make reasonable and 
adequate response to discovery on a timely basis or fails to comply with any 
order of the Commissioner with respect to discovery, the Commissioner on the 
Commissioner’s own motion or on motion of any other party or person may 
order that the hearing be postponed, recessed, convened, or reconvened, as the 
case may be, following proper completion of discovery and reasonable notice to 
the person filing the statement, to the insurer, and to such other persons as 
may be designated by the Commissioner. 

(f) The Commissioner may retain, at the acquiring person’s expense, any 
attorneys, actuaries, economists, accountants, or other experts not otherwise a 
part of the Commissioner’s staff as may be reasonably necessary to assist the 
Commissioner in reviewing the proposed acquisition of control. 
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(g) The expenses of mailing any notices and other-materials required by this 
section shall be borne by the person making the filing. As security for the 
payment of such expenses, such person shall file with the Commissioner an 
acceptable bond or other deposit in an amount to be determined by the 
Commissioner. 

(h) The provisions of this section do not apply to any offer, request, 
invitation, agreement, or acquisition that the Commissioner by order exempts 
therefrom as (1) not having been made or entered into for the purpose and not 
having the effect of changing or influencing the control of a domestic insurer, 
or (ii) as otherwise not comprehended within the purposes of this section. Any 
acquisition of stock of a former domestic mutual insurer by a parent company 
that occurs in connection with the conversion of a mutual insurer to a stock 
insurer under G.S. 58-10-10 is not subject to this section, provided that no 
person acquires control of the parent company. 

(i) The following are violations of this section: 

(1) The failure to file any statement, amendment, or other material 
required to be filed pursuant to subsection (a) or (b) of this section; or 

(2) The effectuation or any attempt to effectuate an acquisition of control 
of or merger with a domestic insurer, unless the Commissioner has 
given his approval thereto. 

) The courts of this State are vested with jurisdiction over every person not 
resident, domiciled, or authorized to do business in this State who files a 
statement with the Commissioner under this section; and each such person is 
deemed to have performed acts equivalent to and constituting an appointment 
by such person of the Commissioner to be his true and lawful attorney upon 
whom may be served all legal process in any action, suit, or proceeding arising 
out of violations of this section. Copies of all such process shall be handled in 
accordance with the provisions of G.S. 58-16-30, 58-16-35, and 58-16-45. (1989, 
c. 722, s. 1; 1991, c. 681, ss. 31, 32; c. 720, s. 17; 1993, c. 452, ss. 26-29; c. 504, 
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Editor’s Note. — Session Laws 2001-223, s. 
27 is a severability clause. 
Effect of Amendments. — Session Laws 


2001-223, s. 16.5, effective June 15, 2001, 
added the last sentence of subsection (h). 


CASE NOTES 


Editor’s Note. — Most of the cases below 
were decided under former § 58-9-5 prior to its 
repeal. 

Propriety of Insurance Company Hav- 
ing Holding Company Structure. — By en- 
acting former Article 6A of Chapter 58 (see now 
this Article), the General Assembly recognized, 
and in so doing established as the public policy 
of this State, that it was entirely proper for a 
domestic insurance company and its stockhold- 
ers to enjoy the benefits of a corporate reorga- 
nization so as to bring their company under a 
holding company structure, provided the pro- 
tective procedures prescribed were followed. 
Occidental Life Ins. Co. v. Ingram, 34 N.C. App. 
619, 240 S.E.2d 460 (1977). 

Notice and Hearing Required. — Because 
there may be circumstances in which a corpo- 
rate reorganization might work to the detri- 
ment of the domestic insurance company or its 
shareholders or policyholders, the corporate 
reorganization could be accomplished only after 


notice was given to all shareholders and to the 
public of a public hearing which the Commis- 
sioner of Insurance was directed to hold. Occi- 
dental Life Ins. Co. v. Ingram, 34 N.C. App. 619, 
240 S.E.2d 460 (1977). 

Commissioner Must Act in Good Faith. 
— A clearly implied condition upon the powers 
conferred upon the Commissioner by former 
§ 58-9-9 was that he will exercise them in good 
faith. Occidental Life Ins. Co. v. Ingram, 34 
N.C. App. 619, 240 S.E.2d 460 (1977). 

And Not Arbitrarily. — The powers con- 
ferred upon the Commissioner of Insurance 
were not so broad as to permit him arbitrarily 
to refuse to make findings favorable to petition- 
ers when all of the evidence supported such 
findings and there was no competent evidence 
to the contrary. Occidental Life Ins. Co. v. 
Ingram, 34 N.C. App. 619, 240 S.E.2d 460 
(1977). 

The Commissioner of Insurance abused the 
powers granted to him by the General Assem- 
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bly when he arbitrarily and capriciously denied 
a domestic insurance company’s plan to reorga- 
nize under a holding company structure where 
all of the competent evidence showed it was 
clearly entitled to reorganization. Occidental 
Life Ins. Co. v. Ingram, 34 N.C. App. 619, 240 
S.E.2d 460 (1977). 

Relief from Commissioner’s Arbitrary 
Action. — If the Commissioner acts arbitrarily, 
petitioners are not left helpless, nor are the 
courts powerless to grant them adequate relief. 
Occidental Life Ins. Co. v. Ingram, 34 N.C. App. 
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619, 240 S.E.2d 460 (1977). 

Issuance of Mandatory Injunction Re- 
quiring Commissioner to Act Upheld. — 
The trial court did not exceed its power and 
authority by issuing its mandatory injunction 
requiring the Commissioner of Insurance to 
approve a domestic insurance corporation’s 
plan to reorganize under a holding company 
structure where the Commissioner acted arbi- 
trarily and capriciously when he disapproved 
the plan. Occidental Life Ins. Co. v. Ingram, 34 
N.C. App. 619, 240 S.E.2d 460 (1977). 


§ 58-19-17. Foreign or alien insurer’s report of change of 
control. 


(a) As used in this section, “controlling capital stock” means enough of an 
insurer’s shares of the issued and outstanding stock, as defined in G.S. 
58-19-5(2), to give its owner the power to exercise a controlling influence over 
the management or policies of the insurer. 

(b) If there is a change in the controlling capital stock or a change of 
twenty-five percent (25%) or more of the assets of a foreign or alien insurer, the 
insurer shall report the change in writing to the Commissioner within 30 days 
after the effective date of the change. The report shall be in a form prescribed 
by the Commissioner and shall contain the name and address of the new 
owners of the controlling stock or assets, the nature and value of the new 
assets, and ae relevant information that the Commissioner requires. (1991, 
c. 681, s. 38. 


§ 58-19-20: Repealed by Session Laws 1993, c. 452, s. 65. 


§ 58-19-25. Registration of insurers. 


(a) Every insurer that is licensed to do business in this State and that is a 
member of an insurance holding company system shall register with the 
Commissioner, except a foreign insurer subject to the registration require- 
ments and standards adopted by statute or regulation in the jurisdiction of its 
domicile that are substantially similar to those contained in: 

(1) This section. 

(2) G.S. 58-19-30(a), G.S. 58-19-30(c), and G.S. 58-19-30(d). 

(3) G.S. 58-19-30(b) or a statutory or regulatory provision such as the 
following: Each registered insurer shall keep current the information 
required to be disclosed in its registration statement by reporting all 
material changes or additions within 15 days after the end of the 
month in which it learns of each change or addition. The insurer shall 
also file a copy of its registration statement and any amendments to 
the statement in each state in which that insurer is authorized to do 
business, if requested by the insurance regulator of that state. 

Any insurer that is subject to registration under this section shall register 
within 30 days after it becomes subject to registration, and an amendment to 
the registration statement shall be filed by April 1 of each year for the previous 
calendar year; unless the Commissioner for good cause shown extends the time 
for registration or filing, and then within the extended time. All registration 
statements shall contain a summary, on a form prescribed by the Commis- 
sioner, outlining all items in the current registration statement representing 
changes from the prior registration statement. The Commissioner may require 
any insurer that is a member of a holding company system that is not subject 
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to registration under this section to furnish a copy of the registration 
statement or other information filed by the insurance company with the 
insurance regulator of its domiciliary jurisdiction. 

(b) Every insurer subject to registration shall file the registration statement 
on a form prescribed by the Commissioner, which shall contain the following 
current information: 

(1) The bylaws, capital structure, general financial condition, ownership, 
and management of the insurer and any person controlling the 
insurer. 

(2) The identity and relationship of every member of the insurance 
holding company system. 

(3) The following agreements in force, and transactions currently out- 
standing or that have occurred during the last calendar year between 
such insurer and its affiliates: 

a. Loans, other investments, or purchases, sales or exchanges of 
securities of the affiliates by the insurer or of the insurer by its 
affiliates. 

b. Purchases, sales, or exchange of assets. 

c. Transactions not in the ordinary course of business. 

d. Guarantees or undertakings for the benefit of an affiliate that 
result in an actual contingent exposure of the insurer’s assets to 
liability, other than insurance contracts entered into in the 
ordinary course of the insurer’s business. 

e. All management agreements, service contracts, and cost-sharing 
arrangements. 

f. Reinsurance agreements. 

g. Dividends and other distributions to shareholders. 

h. Consolidated tax allocation agreements. 

(4) Any pledge of the insurer’s stock, including stock of any subsidiary or 
controlling affiliate, for a loan made to any member of the insurance 
holding company system. 

(5) Other matters concerning transactions between registered insurers 
and any affiliates as may be included from time to time in any 
registration forms adopted or approved by the Commissioner. 

(c) No information need be disclosed on the registration statement filed 
pursuant to subsection (b) of this section if such information is not material for 
the purposes of this section. Unless the Commissioner by rule or order provides 
otherwise, all sales, purchases, exchanges, loans or extensions of credit, 
investments, or guarantees involving one-half of one percent (1/2%) or less of 
an insurer’s admitted assets as of the preceding December 31 are not material 
for the purposes of this section. 

(d) Subject to G.S. 58-19-30(c), each domestic insurer shall report to the 
Commissioner all dividends and other distributions to shareholders within 15 
business days following the declaration thereof. The Commissioner may 
prescribe the form to be used to report that information. 

(e) Any person within an insurance holding company system subject to 
registration shall provide complete and accurate information to an insurer, 
where such information is reasonably necessary to enable the insurer to 
comply with the provisions of this Article. 

(f) The Commissioner shall terminate the registration of any insurer that 
Lene Sy that it no longer is a member of an insurance holding company 
system. 

(g) The Commissioner may require or allow two or more affiliated insurers 
subject to registration under this section to file a consolidated registration 
statement. 

(h) The Commissioner may allow an insurer that is authorized to do 
business in this State and that is part of an insurance holding company system 
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to register on behalf of any affiliated insurer that is required to register under 
subsection (a) of this section and to file all information and material required 
to be filed under this section. 

(i) The provisions of this section do not apply to any insurer, information, or 
transaction if and to the extent that the Commissioner by rule or order 
exempts the same from the provisions of this section. 

(j) Any person may file with the Commissioner a disclaimer of affiliation 
with any authorized insurer, or such a disclaimer may be filed by such insurer 
or any member of an insurance holding company system. The disclaimer shall 
fully disclose all material relationships and bases for affiliation between such 
person and such insurer as well as the basis for disclaiming such affiliation. 
After a disclaimer has been filed, the insurer shall be relieved of any duty to 
register or report under this section that may arise out of the insurer’s 
relationship with such person unless the Commissioner disallows such a 
disclaimer. The Commissioner shall disallow such a disclaimer only after 
furnishing all parties in interest with notice and opportunity to be heard and 
after making specific findings of fact to support such disallowance. 

(k) The failure to file a registration statement or any summary of the 
registration statement thereto required by this section within the time 
specified for such filing is a violation of this section. (1989, c. 722, s. 1; 1991, c. 
681, ss. 33, 34; 1993, c. 452, ss. 30-32; c. 504, s. 13; 1993 (Reg. Sess., 1994), c. 
Dio. 8..142.1995. c..193,.s. 26;,2001-223, s.16.6.) 


Editor’s Note. — Session Laws 2001-223,s. (a), added subdivisions (a)(1) to (a)(8), and in 
27 is a severability clause. the sentence of subsection (a) immediately fol- 
Effect of Amendments. — Session Laws lowing subdivision (a)(3), substituted “April 1” 
2001-223, s. 16.6, effective June 15, 2001, re- for “March 1.” 
wrote the introductory language of subsection 


§ 58-19-30. Standards and management of an insurer 
within a holding company system. 


(a) Transactions within a holding company system to which an insurer 
subject to registration is a party are subject to all of the following standards: 

(1) The terms shall be fair and reasonable. 

(2) Charges or fees for services performed shall be reasonable. 

(3) Expenses incurred and payment received shall be allocated to the 
insurer in conformity with customary insurance accounting practices 
consistently applied. 

(4) The books, accounts, and records of each party to all such transactions 
shall be so maintained as to clearly and accurately disclose the nature 
and details of the transactions, including such accounting information 
as is necessary to support the reasonableness of the charges or fees to 
the respective parties. 

(5) The insurer’s surplus as regards policyholders following any dividends 
or distributions to shareholder affiliates shall be reasonable in rela- 
tion to the insurer’s outstanding liabilities and adequate to its 
financial needs. 

(b) The following transactions involving a domestic insurer and any person 
in its holding company system may not be entered into unless the insurer has 
notified the Commissioner in writing of its intention to enter into the 
transaction at least 30 days before the transaction, or such shorter period as 
the Commissioner permits, and the Commissioner has not disapproved it 
within that period: 

(1) Sales, purchases, exchanges, loans or extensions of credit, guarantees, 
or investments, provided the transactions equal or exceed: (i) with 
respect to nonlife insurers, the lesser of three percent (8%) of the 
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insurer’s admitted assets or twenty-five percent (25%) of surplus as 
regards policyholders; (ii) with respect to life insurers, three percent 
(3%) of the insurer’s admitted assets; each as of the preceding 
December 31. 

(2) Loans or extensions of credit to any person who is not affiliated, where 
the insurer makes the loans or extensions of credit with the agree- 
ment or understanding that the proceeds of the transactions, in whole 
or in substantial part, are to be used to make loans or extensions of 
credit to, to purchase assets of, or to make investments in, any affiliate 
of the insurer making the loans or extensions of credit provided the 
transactions equal or exceed: (i) with respect to nonlife insurers, the 
lesser of three percent (3%) of the insurer’s admitted assets or 
twenty-five percent (25%) of surplus as regards policyholders; (11) with 
respect to life insurers, three percent (8%) of the insurer’s admitted 
assets; each as of the preceding December 31. 

(3) Reinsurance agreements or modifications to the agreements in which 
the reinsurance premium or a change in the insurer’s liabilities 
equals or exceeds five percent (5%) of the insurer’s surplus as regards 
policyholders, as of the preceding December 31, including those 
agreements that may require as consideration the transfer of assets 
from an insurer to a nonaffiliate, if an agreement or understanding 
exists between the insurer and nonaffiliate that any portion of the 
assets will be transferred to one or more affiliates of the insurer. 

(4) All management agreements, service contracts, guarantees, or cost- 
sharing arrangements. 

(5) Any material transactions, specified by rule, that the Commissioner 
determines may adversely affect the interests of the insurer’s policy- 
holders. 

Nothing in this section authorizes or permits any transactions that, in the 
case of an insurer, not a member of the same holding company system, would 
be otherwise contrary to law. A domestic insurer may not enter into transac- 
tions that are part of a plan or series of like transactions with persons within 
the holding company system if the purpose of those separate transactions is to 
avoid the statutory threshold amount and thus avoid the review that would 
otherwise occur. If the Commissioner determines that such separate transac- 
tions were entered into over any 12-month period for that purpose, the 
Commissioner may exercise the Commissioner’s authority under G.S. 58-19- 
50. The Commissioner, in reviewing transactions pursuant to this subsection, 
shall consider whether the transactions comply with the standards set forth in 
subsection (a) of this section and whether they may adversely affect the 
interests of policyholders. The Commissioner shall be notified within 30 days 
after any investment of a domestic insurer in any one corporation if, as a result 
of the investment, the total investment in the corporation by the insurance 
holding company system exceeds ten percent (10%) of the corporation’s voting 
securities. 

(c) No domestic insurer shall pay any extraordinary dividend or make any 
other extraordinary distribution to its shareholders until (i) 30 days after the 
Commissioner has received notice of the declaration thereof and has not within 
that period disapproved the payment or (ii) the Commissioner has approved 
the payment within the 30-day period. 

For the purposes of this section, an “extraordinary dividend” or “extraordi- 
nary distribution” includes any dividend or distribution of cash or other 
property, whose fair market value together with that of other dividends or 
distributions made within the preceding 12 months exceeds the lesser of (i) ten 
percent (10%) of the insurer’s surplus as regards policyholders as of the 
preceding December 31, or (ii) the net gain from operations of the insurer, if the 
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insurer is a life insurer, or the net income, if the insurer is not a life insurer, 
not including realized capital gains, for the 12-month period ending the 
preceding December 31; but does not include pro rata distributions of any class 
of the insurer’s own securities. In determining whether a dividend or distri- 
bution is extraordinary, an insurer other than a life insurer may carry forward 
net income from the previous two calendar years that has not already been 
paid out as dividends. This carryforward shall be computed by taking the net 
income from the second and third preceding calendar years, not including 
realized capital gains, less dividends paid in the second and immediate 
preceding calendar years. 

Notwithstanding any other provision of law, an insurer may declare an 
extraordinary dividend or distribution that is conditional upon the Commis- 
sioner’s approval, and the declaration shall confer no rights upon shareholders 
until Gi) the Commissioner has approved the payment of the dividend or 
distribution or (11) the Commissioner has not disapproved the payment within 
the 30-day period referred to above. 

(d) For the purposes of this Article, in determining whether an insurer’s 
surplus as regards policyholders is reasonable in relation to the insurer’s 
outstanding liabilities and adequate to its financial needs, all of the following 
factors, among others, shall be considered: 

(1) The size of the insurer as measured by its assets, capital and surplus, 
reserves, premium writings, insurance in force, and other appropriate 
criteria. 

(2) The extent to which the insurer’s business is diversified among the 
several kinds of insurance. 

(3) The number and size of risks insured in each kind of insurance. 

(4) The extent of the geographic dispersion of the insurer’s insured risks. 

(5) The nature and extent of the insurer’s reinsurance program. 

(6) The quality, diversification, and liquidity of the insurer’s investment 
portfolio. 

(7) The recent past and projected future trend in the size of the insurer’s 
surplus as regards policyholders. 

(8) The surplus as regards policyholders maintained by other comparable 
insurers. 

(9) The adequacy of the insurer’s reserves. 

(10) The quality and liquidity of investments in affiliates. The Commis- 
sioner may treat any such investment as a disallowed asset for 
purposes of determining the adequacy of surplus as regards policy- 
holders whenever in his judgment such investment so warrants. 
(1989) ¢.°722, 5.1; 1991, c. 681, ss. 35, 36; c. 720, s. 18; 1993, e452, s. 
33; 2001-223, s. 16.7.) 


Editor’s Note. — Session Laws 2001-223, s. 2001-223, s. 16.7, effective June 15, 2001, 


27 is a severability clause. added “guarantees,” following “service con- 
Effect of Amendments. — Session Laws _ tracts,” in subdivision (b)(4). 
CASE NOTES 


Applicability. — This section required ap- admitted assets and 25% of surplus. State ex 
proval by the Commissioner of Insurance of a rel. Long v. ILA Corp., 132 N.C. App. 587, 513 
$2.5 million loan by an insolvent insurer, where | S.E.2d 812 (1999). 
the loan was more than 3% of the $75 million in 
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§ 58-19-35. Examination. 


(a) Subject to the limitation contained in this section and in addition to the 
powers that the Commissioner has under other provisions of Articles 1 through 
64 of this Chapter relating to the examination of insurers, the Commissioner 
also has the power to order any insurer registered under G.S. 58-19-25 or any 
acquiring party to produce such records, books, or other information in the 
possession of the insurer or its affiliates or the acquiring party as are 
reasonably necessary to ascertain the financial condition of such insurer or 
acquiring party or to determine compliance with Articles 1 through 64 of this 
Chapter. In the event such insurer or acquiring party fails to comply with such 
order, the Commissioner shall have the power to examine such insurer or its 
affiliates or such acquiring party to obtain such information. 

(b) The Commissioner may retain, at the expense of the registered insurer 
or acquiring party that is being examined, such attorneys, actuaries, econo- 
mists, accountants, and other experts not otherwise a part of the Commission- 
er’s staff as are reasonably necessary to assist in the conduct of the examina- 
tion under subsection (a) of this section. Any persons so retained shall be under 
the direction and control of the Commissioner and shall act in a purely 
advisory capacity. 

(c) Repealed by Session Laws 1995, c. 360, s. 2(h). 

(d) The Commissioner shall exercise his power under subsection (a) of this 
section only if the examination of the insurer or acquiring party under other 
provisions of Articles 1 through 64 of this Chapter is inadequate or the 
interests of the policyholders of such insurer may be adversely affected. (1989, 
c. 722%sa 1231995 cpl 93mee2te- C1360) sa2(he) 


§ 58-19-40. Confidential treatment. 


All information, documents, and copies thereof obtained by or disclosed to 
the Commissioner or any other person in the course of an examination or 
investigation made pursuant to G.S. 58-19-35, and all information reported 
pursuant to G.S. 58-19-25 and G.S. 58-19-30, shall be given confidential 
treatment; shall not be subject to subpoena; and shall not be made public by 
the Commissioner, the NAIC, or any other person, except to insurance 
regulators of other states, without the prior written consent of the insurer or 
acquiring party to which it pertains unless the Commissioner, after giving the 
insurer and its affiliates or the acquiring party that would be affected thereby 
notice and opportunity to be heard, determines that the interest of the 
insurer’s policyholders or the public will be served by the publication thereof, 
in which event he may publish all or any part thereof in such manner as he 
considers appropriate. (1989, c. 722, s. 1.) 


§ 58-19-45. Injunctions; prohibitions against the voting of 
securities; sequestration of voting securities. 


(a) Whenever it appears to the Commissioner that any person has commit- 
ted or is about to commit a violation of this Article or of any rule or order of the 
Commissioner under this Article, the Commissioner may apply to the Superior 
Court of Wake County for an order enjoining such person from violating or 
continuing to violate this Article or any such rule or order; and for such other 
equitable relief as the nature of the case and the interest of the domestic 
insurer's policyholders or the public may require. 

(b) No security that is the subject of any agreement or arrangement 
regarding acquisition, or that is acquired or to be acquired, in contravention of 
the provisions of this Article or of any rule or order of the Commissioner under 
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this Article, may be voted at any shareholder’s meeting nor may be counted for 
quorum purposes; and any action of shareholders requiring the affirmative 
vote of a percentage of shares may be taken as though such securities were not 
issued and outstanding. No action taken at any such meeting shall be 
invalidated by the voting of such securities, unless the action would materially 
affect control of the insurer or unless the courts of this State have so ordered. 
If an insurer or the Commissioner has reason to believe that any security of the 
insurer has been or is about to be acquired in contravention of the provisions 
of this Article or of any rule or order issued by the Commissioner under this 
Article, the insurer or the Commissioner may apply to the Superior Court of 
Wake County to enjoin any offer, request, invitation, agreement, or acquisition 
made in contravention of G.S. 58-19-15 or any rule or order of the Commis- 
sioner under that section to enjoin the voting of any security so acquired, to 
void any vote of such security already cast at any meeting of shareholders, and 
for such other equitable relief as the nature of the case and the interest of the 
insurer’s policyholders or the public may require. 

(c) In any case where a person has acquired or is proposing to acquire any 
voting securities in violation of this Article or any rule or order of the 
Commissioner under this Article, the Superior Court of Wake County may, on 
such notice as the court considers appropriate and upon the application of the 
insurer or the Commissioner, seize or sequester any voting securities of the 
insurer owned directly or indirectly by the person, and issue an order with 
respect thereto as may be appropriate to effectuate the provisions of this 
Article. Notwithstanding any other provision of law, for the purposes of this 
Article the sites of the ownership of the securities of domestic insurers are in 
this’ State. (1989, c. 722; s) 1; 1991; c. 681, s: 37; 1993, c. 452, s. 34.) 


§ 58-19-50. Sanctions. 


(a) Any person failing, without just cause, to file any registration statement 
as required in this Article shall pay, after notice and hearing, a civil penalty of 
one hundred dollars ($100.00) for each day’s delay, not to exceed a total penalty 
of one thousand dollars ($1,000), to the Commissioner. The clear proceeds of 
civil penalties provided for in this section shall be remitted to the Civil Penalty 
and Forfeiture Fund in accordance with G.S. 115C-457.2. 

(b) Every director or officer of an insurance holding company system who 
knowingly and willfully violates, participates in, or assents to, or who know- 
ingly and willfully permits any of the officers or agents of the insurer to engage 
in transactions or make investments that have not been properly reported or 
submitted pursuant to G.S. 58-19-25(a), 58-19-30(b), or 58-19-30(c), or that 
violate this Article, shall pay, in his individual capacity, after notice and 
hearing, a civil penalty of one hundred dollars ($100.00) per violation, not to 
exceed a total penalty of one thousand dollars ($1,000), to the Commissioner, 
who shall forward the clear proceeds to the General Fund of this State. 

(c) Whenever it appears to the Commissioner that any insurer subject to 
this Article or any director, officer, employee, or agent thereof has engaged in 
any transaction or entered into a contract that is subject to G.S. 58-19-30 and 
that would not have been approved had such approval been requested, the 
Commissioner may order the insurer to immediately cease and desist from any 
further activity under that transaction or contract. After notice and hearing 
the Commissioner may also order the insurer to void any such contracts and 
restore the status quo if such action is in the best interest of the policyholders, 
creditors, or the public. 

(d) Whenever it appears to the Commissioner that any insurer or any 
director, officer, employee, or agent thereof has knowingly and willfully 
committed a violation of this Article, the Commissioner may cause criminal 
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proceedings to be instituted by the Superior Court of Wake County against 
such insurer or the responsible director, officer, employee, or agent thereof. Any 
insurer that knowingly and willfully violates this Article may be fined not more 
than one thousand dollars ($1,000). Any individual who knowingly and 
willfully violates this Article is guilty of a Class I felony. 

(e) Any officer, director, or employee of an insurance holding company 
system who knowingly and willfully subscribes to or makes or causes to be 
made any false statements or false reports or false filings with the intent to 
deceive the Commissioner in the performance of his duties under this Article, 
is guilty of a Class I felony. Any fines imposed shall be paid by the officer, 
director, or employee in his individual capacity. (1989, c. 722; s. 1; 1993, c. 504, 
s. 14; c. 539, ss. 1271, 1272; 1994, Ex. Sess., c. 24, s. 14(c); 1998-215, s. 84.) 


§ 58-19-55. Receivership. 


Whenever it appears to the Commissioner that any person has committed a 
violation of this Article that so impairs the financial condition of a domestic 
insurer as to threaten insolvency or make the further transaction of business 
by it hazardous to its policyholders, creditors, shareholders, or the public, then 
the Commissioner may proceed as provided in Article 30 of this Chapter. (1989, 
CHA ZZASHNA) 


§ 58-19-60. Recovery. 


(a) If an order for liquidation or rehabilitation of a domestic insurer has 
been entered, the receiver appointed under such order has a right to recover on 
behalf of the insurer, (i) from any parent corporation or holding company or 
person or affiliate who otherwise controlled the insurer, the amount of 
distributions (other than distributions of shares of the same class of stock) paid 
by the insurer on its capital stock, or (ji) any payment in the form of a bonus, 
termination settlement, or extraordinary lump sum salary adjustment made 
by the insurer or its subsidiary or subsidiaries to a director, officer, or 
employee, where the distribution or payment pursuant to (1) or (ii) above is 
made at any time during the one year preceding the petition for liquidation or 
rehabilitation, as the case may be, subject to the limitations of subsections (b), 
(c), and (d) of this section. 

(b) No such distribution is recoverable if the parent or affiliate shone that 
when paid such distribution was lawful and reasonable, and that the insurer 
did not know and could not reasonably have known that such distribution 
might adversely affect the ability of the insurer to fulfill its contractual 
obligations. 

(c) Any person that was a parent corporation or holding company or a 
person that otherwise controlled the insurer or affiliate at the time such 
distributions were paid is liable up to the amount of distributions or payments 
under subsection (a).of this section such person received. Any person who 
otherwise controlled the insurer at the time such distributions were declared 
is hable up to the amount of distributions he would have received if they had 
been paid immediately. If two or more persons are liable with respect to the 
same distributions, they are jointly and severally liable. 

(d) The maximum amount recoverable under this section is the amount 
needed in excess of all other available assets of the insurer to pay its 
contractual obligations and to reimburse any guaranty funds. 

(e) To the extent that any person liable under subsection (c) of this section 
is insolvent or otherwise fails to pay claims due from it pursuant to that 
subsection, its parent corporation, holding company, or person who otherwise 
controlled it at the time that the distribution was paid, are jointly and 
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severally liable for any resulting deficiency in the amount recovered from such 
parent corporation or holding company or person who otherwise controlled it. 
(1989 F657 22-:8i..1.) 


§ 58-19-65. Revocation, suspension, or nonrenewal of in- 
surer’s license. 


Whenever it appears to the Commissioner that any person has committed a 
violation of this Article that makes the continued operation of an insurer 
contrary to the interests of policyholders or the public, the Commissioner may, 
after giving notice and an opportunity to be heard, suspend, revoke, or refuse 
to renew such insurer’s license to do business in this State for such period as 
he finds is required for the protection of policyholders or the public. Any such 
determination shall be accompanied by specific findings of fact and conclusions 
of law. (1989, c. 722, s. 1.) 


§ 58-19-70. Judicial review; mandatory injunction or writ 
of mandamus. 


(a) Any person aggrieved by any order made by the Commissioner pursuant 
to this Article may appeal in accordance with G.S. 58-2-75. 

(b) Any person aggrieved by any failure of the Commissioner to act or make 
a determination required by this Article may petition the Superior Court of 
Wake County for a mandatory injunction or a writ of mandamus directing the 
Commissioner to act or make such determination forthwith. (1989, c. 722, s. 1.) 


ARTICLE 20. 


Hull Insurance, and Protection and Indemnity Clubs. 


§ 58-20-1. Short title. 


This Article may be cited as the “Commercial Fishermen’s Hull Insurance, 
and Protection and Indemnity Club Act”. (1987, c. 330, s. 1.) 


§ 58-20-5. Definitions. 


For purposes of this Article: 

(1) “Association” means a trade or professional association that has been 
in existence for at least five years, and has adopted a written 
constitution, and a written set of bylaws, and was created for purposes 
other than for participating in a club. 

(2) “Club” means a commercial fishermen’s hull insurance and protection 
and indemnity club created under this Article. 

(3) “Commercial fisherman” means any individual, corporation, or other 
business entity whose earned income is at least fifty percent (50%) 
derived from taking and selling food resources living in any ocean, 
bay, river, gulf, estuary, tidal wetlands, spoil area, estuation exit or 
entrance, or any other body of water or tidal wetlands from which a 
commercial harvest of fish may be taken. 

(4) “Hull Insurance and Protection and Indemnity” means: 

a. Insurance against loss or damage to a vessel’s hull, lifeboats, rafts, 
and other operating equipment of the vessel other than its 
electrical machinery; and 

b. Insurance against loss of life, personal injury, or illness to the 
master, the crew, and other third parties, and against damage to 
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any other vessel or property, such as cargo, for which the insured 
is legally liable. (1987, c. 330, s. 1.) 3 


§ 58-20-10. Commercial Fishermen Hull Insurance, and 
Protection and Indemnity Clubs authorized. 


In addition to other authority granted under Articles 1 through 64 of this 
Chapter, ten or more commercial fishermen who are members of an association 
may enter into contracts or agreements under this Article for the joint 
protection and retention of their risk for Hull Insurance, and Protection and 
Indemnity, and for the payment of losses or claims made against any member. 
Any group of commercial fishermen intending to organize and operate a Club 
under this Article shall give the Commissioner 30 days’ advance written 
notification of its intention in a form prescribed by the Commissioner. (1987, c. 
so0Ns. Le 


§ 58-20-15. Board of trustees. 


(a) A Club shall be operated by a board of trustees. Each trustee shall also 
be a member of an association. The trustees shall be selected by the Club 
members under the rules of organization of the Club. The board of trustees 
shall: 

(1) Establish the terms and conditions of hull insurance and protection 
and indemnity coverage within the Club, including underwriting and 
exclusions of coverage; 

(2) Ensure that all valid claims are paid promptly; 

(3) Take all necessary precautions to safeguard the assets of the Club; 

(4) Maintain minutes of its meeting and make those minutes available to 
the Commissioner; 

(5) Designate an administrator to carry out the policies established by the 
trustees; and 

(6) Establish guidelines for membership in the Club. 

(b) The board of trustees shall not: 

(1) Extend credit to an individual member for payment of a premium, 
except under a payment plan approved by the Commissioner; or 

(2) Borrow money from the Club, or in the name of the Club, except in the 
ordinary course of business. 

Whenever the board of trustees borrow money from the Club as authorized by 

this subdivision it shall first advise the Commissioner of the nature and 

pono a the loan, and shall obtain his prior approval of such loan. (1987, c. 
el. 18 


§ 58-20-20. Mutual agreement for indemnification. 


(a) An agreement made under this Article shall contain provisions for: 

(1) A system or program of loss control; 

(2) The termination of membership; 

(3) The payment by the Club of all claims for which a member incurred 
liability during the period of his membership; 

(4) The non-payment of claims where a member has individually retained 
the risk, or where the risk is not specifically covered, or where the 
amount of the claim exceeds the coverage provided by the Club; 

(5) The assessment of members; 

(6) The payment of contributions from members to satisfy deficiencies; — 

(7) The maintenance of claim reserves equal to known incurred losses and 
loss adjustment expenses and to an estimate of incurred but not 
reported losses; and 
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(8) Final accounting and settlement of the obligations or refunds to a 
terminating member when all incurred claims are settled. 

(b) The agreement required by this section may also include provisions 
authorizing the Club to: 

(1) To establish offices where necessary in this State, and employ neces- 
sary staff to carry out its purposes; 

(2) Retain legal counsel, actuaries, claims adjusters, auditors, engineers, 
private consultants, and advisors, and other persons as the board of 
trustees or the administrator deem to be necessary; 

(3) Amend or repeal its bylaws; 

(4) Purchase, lease, or rent real and personal property as it deems 
necessary; and 

(5) Enter into agreements with financial institutions that permit it to 
issue checks or other negotiable instruments in its own name. (1987, 
c. 330, s. 1.) 


§ 58-20-25. Termination of Club membership; notice. 


If a member fails to pay his contributions calls, or assessment, or other 
property required by the board of trustees as authorized by this Article, he 
shall not be entitled to any hull insurance and protection and indemnity 
coverage under this Article, and the Club may terminate his membership upon 
giving the member at least 10 days’ notice. The Club may terminate a 
membership for any other reason upon giving the member at least 90 days’ 
written notice of the termination. A member may terminate his membership 
with the Club upon giving at least 90 days’ written notice of the termination. 
(19a0 C2330, seis) 


§ 58-20-30. Financial monitoring and evaluation of clubs. 


Hach club shall be audited annually, at the Club’s expense, by a certified 
public accounting firm. A copy of the audit report shall be furnished to each 
member, and to the Commissioner. The trustees shall obtain an appropriate 
actuarial evaluation of the loss and loss adjustment expenses reserves of the 
Club, including estimate of losses and loss adjustment expenses incurred but 
not reported. The provisions of G.S. 58-2-131 through G.S. 58-2-134, G.S. 
598-2-150, 58-2-160, 58-2-165, 58-2-180, 58-2-185, 58-2-190, 58-2-200, and G.S. 
58-6-5 apply to each Club and to persons that administer the Clubs. (1987, c. 
ao0, S. 1; 1991, c. 681, s. 5; 1999-132, s. 11.2.) 


§ 58-20-35. Insolvency or impairment of Club. 


(a) If an annual audit or an examination by the Commissioner reveals that 
the assets of a Club are insufficient to discharge its legal liabilities and other 
obligations, the Commissioner shall notify the administrator and board of 
trustees of the Club’s deficiency; and he shall recommend the measures to be 
taken in order to abate the deficiency. He may recommend that the Club 
refrain from adding new members until the deficiency is abated. If the Club 
fails to comply with the recommendations within 30 days after the date of the 
notice, the Commissioner may apply to the Superior Court of Wake County for 
an order requiring the Club to abate the deficiency and authorizing the 
Commissioner to appoint one or more special deputy commissioners, counsel, 
clerks, or assistants to oversee the implementation of the Court’s order. The 
compensation and expenses of such persons shall be fixed by the Commis- 
sioner, subject to the approval of the Court, and shall be paid out of the funds 
or assets of the Club. 
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(b) If a Club is determined to be insolvent, financially impaired, or is 
otherwise unable to discharge its legal liabilities and other obligations, each 
member shall be assessed on a pro rata basis as provided under G.S. 58-20-15. 
(1987, c. 330; s. 1.) 


§ 58-20-40. Immunity of administrators and boards of 
trustees. 


There is no liability on the part of and no cause of action arises against any 
board of trustees established under this Article, or against any administrator 
appointed as their representative, or any Club, its members or its employees, 
agents, contractors, or subcontractors for any good faith action taken by them 
in the performance of their powers and duties in creating or administering any 
Club under this Article. (1987, c. 330, s. 1.) 


ARTICLE 21. 


Surplus Lines Act. 


§ 58-21-1. Short title. 


This Article shall be known and may be cited as the “Surplus Lines Act”. 
(1985, c. 688, s. 1.) 


CASE NOTES 


Cited in Home Indem. Co. v. Hoechst 
Celanese Corp., 128 N.C. App. 189, 494 S.E.2d 
774 (1998). 


§ 58-21-2. Relationship to other insurance laws. 


Unless surplus lines insurance, surplus lines licensees, or nonadmitted 
insurers are specifically referenced in a particular section of this Chapter, no 
sections contained in Articles of this Chapter other than this Article apply to 
surplus lines insurance, surplus lines licensees, or nonadmitted insurers. 
(1999-219, s. 6.2.) 


§ 58-21-5. Purposes; necessity for regulation. 


This Article shall be liberally construed and applied to promote its underly- 
ing purposes, which include: 

(1) Protecting persons in this State seeking insurance; 

(2) Permitting surplus lines insurance to be placed with reputable and 
financially sound nonadmitted insurers and exported from this State 
pursuant to this Article; 

(3) Establishing a system of regulation that will permit orderly access to 
surplus lines insurance in this State and encourage admitted insurers 
to provide new and innovative types of insurance available to consum- 
ers in this State; and 

(4) Protecting revenues of this State. (1985, c. 688, s. 1.) 
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§ 58-21-10. Definitions. 


As used in this Article: 

(1) “Admitted insurer” means an insurer licensed to do an insurance 
business in this State. 

(2) “Capital”, as used in the financial requirements of G.S. 58-21-20, 
means funds paid in for stock or other evidence of ownership. 

(3) “Eligible surplus lines insurer” means a nonadmitted insurer with 
which a surplus lines licensee may place surplus lines insurance 
under G.S. 58-21-20. 

(4) “Export” means to place surplus lines insurance with a nonadmitted 
insurer. 

(5) “Nonadmitted insurer” means an insurer not licensed to do an insur- 
ance business in this State. This definition includes insurance ex- 
changes authorized under the laws of various states. 

(6) “Producing broker” means an agent or broker licensed under Article 33 
of this Chapter who deals directly with the party seeking insurance 
and who may also be a surplus lines licensee. 

(7) “Surplus”, as used in the financial requirements of G.S. 58-21-20, 
means funds over and above liabilities and capital of the company for 
the protection of policyholders. 

(8) “Surplus lines insurance” means any insurance in this State of risks 
resident, located, or to be performed in this State, permitted to be 
placed through a surplus lines licensee with a nonadmitted insurer 
eligible to accept such insurance, other than reinsurance, commercial 
aircraft insurance, wet marine and transportation insurance, insur- 
ance independently procured pursuant to G.S. 58-28-5, life and 
accident or health insurance, and annuities. 

(9) “Surplus lines licensee” means a person licensed under G.S. 58-21-65 
to place insurance on risks resident, located, or to be performed in this 
State with nonadmitted insurers eligible to accept such insurance. 

(10) “Wet marine and transportation insurance” means: 

a. Insurance upon vessels, crafts, hulls and of interests therein or 
with relation thereto; 

b. Insurance of marine builder’s risks, marine war risks and con- 
tracts of marine protection and indemnity insurance; 

c. Insurance of freights and disbursements pertaining to a subject of 
insurance coming within this subsection; and 

d. Insurance of personal property and interests therein, in the course 
of exportation from or importation into any country, or in the 
course of transportation coastwise or on inland waters including 
transportation by land, water, or air from point of origin to final 
destination, in connection with any and all risks or perils of 
navigation, transit or transportation, and while being prepared 
for and while awaiting shipment, and during any delays, trans- 
shipment, or reshipment incident thereto. (1985, c. 688, s. 1; 1985 
(Reg. Sess., 1986), c. 1027, s. 45; 1987, c. 629, s. 19; c. 727, s. 6; ¢. 
864, s. 73; 1998-211, s. 3; 1999-219, s. 5.3.) 


§ 58-21-15. Placement of surplus lines insurance. 


Insurance may be procured through a surplus lines licensee from 
nonadmitted insurers if: 
(1) Each insurer is an eligible surplus lines insurer; 
(2) The full amount or kind of insurance cannot be obtained from insurers 
who are admitted to do business in this State. Such full amount or 
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kind of insurance may be procured from eligible surplus lines insur- 
ers, provided that a diligent search is made-among the insurers who 
are admitted to transact and are actually writing the particular kind 
and class of insurance in this State; and 

(3) All other requirements of this Article are met. (1985, c. 688, s. 1; 1985 
(Reg. Sess., 1986), c. 1013, s. 5.) 


§ 58-21-20. Eligible surplus lines insurers required. 


(a) No surplus lines licensee shall place any coverage with a nonadmitted 
insurer, unless at the time of placement, such nonadmitted insurer: 
(1) Has established satisfactory evidence of good repute and financial 
integrity; and 
(2) Qualifies under one of the following subdivisions: 
a. Has capital and surplus or its equivalent under the laws of its 
domiciliary jurisdiction, which equals either: 
1. This State’s minimum capital and surplus requirements under 
G.S. 58-7-75, or 
2. Fifteen million dollars ($15,000,000), 
whichever is greater, except that nonadmitted insurers already 
qualified under this Article must have ten million dollars 
($10,000,000) by December 31, 1991, twelve million five hundred 
thousand dollars ($12,500,000) by December 31, 1992, and fifteen 
million dollars ($15,000,000) by December 31, 1993. The require- 
ments of this sub-subdivision may be satisfied by an insurer 
possessing less than the commitment capital and surplus upon an 
affirmative finding of acceptability by the Commissioner. The 
finding shall be based upon such factors as quality of manage- 
ment, capital and surplus of any parent company, company 
underwriting profit and investment income trends, and the 
insurer’s record and reputation within the industry. In no event 
shall the Commissioner make an affirmative finding of accept- 
ability when the insurer’s capital and surplus is less than four 
million five hundred thousand dollars ($4,500,000). 

In addition, an alien insurer qualifies under this subdivision if 
it complies with the capital and surplus requirements of this 
subdivision and maintains in the United States an irrevocable 
trust fund in either a national bank or a member of the Federal 
Reserve System, in an amount not less than five million four 
hundred thousand dollars ($5,400,000) for the protection of all of 
its policyholders in the United States, and the trust fund consists 
of cash, securities, letters of credit, or of investment of substan- 
tially the same character and quality as those which are eligible 
investments for the capital and statutory reserves of admitted 
insurers authorized to write like kinds of insurance in this State. 
The trust fund, which shall be included in any calculation of 
capital and surplus or its equivalent, shall have an expiration 
date which at no time shall be less than five years; or 

b. In the case of any Lloyd’s plans or other similar group of insurers, 
which consists of unincorporated individual insurers, or a combi- 
nation of both unincorporated and incorporated insurers, main- 
tains a trust fund in an amount of not less than one hundred 
million dollars ($100,000,000) as security to the full amount 
thereof for all policyholders and creditors in the United States of 
each member of the group, and the trust shall likewise comply 
with the terms and conditions established in subdivision (2)a. of 
this section for alien insurers; and 
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c. In the case of an “insurance exchange” created by the laws of 
individual states, maintain capital and surplus, or the substan- 
tial equivalent thereof, of not less than seventy-five million 
dollars ($75,000,000) in the aggregate. For insurance exchanges 
which maintain funds in an amount of not less than fifteen 
million dollars ($15,000,000) for the protection of all insurance 
exchange policyholders, each individual syndicate shall maintain 
minimum capital and surplus, or the substantial equivalent 
thereof, of not less than five million dollars ($5,000,000). If the 
insurance exchange does not maintain funds in an amount of not 
less than fifteen million dollars ($15,000,000) for the protection of 
ali insurance exchange policyholders, each individual syndicate 
shall meet the minimum capital and surplus requirements of 
subdivision (2)a. of this section. 

d. In the case of a group of incorporated insurers under common 
administration, which has continuously transacted an insurance 
business outside the United States for at least three years 
immediately before this time, and which submits to this State’s 
authority to examine its books and records and bears the expense 
of the examination, and maintains an aggregate policyholders’ 
surplus of not less than ten billion dollars ($10,000,000,000), and 
maintains in trust a surplus of not less than one hundred million 
dollars ($100,000,000) for the benefit of United States surplus 
lines policyholders of any member of the group, and each insurer 
maintains capital and surplus of not less than twenty-five million 
dollars ($25,000,000) per company. 

(3) Has caused to be provided to the Commissioner a copy of its current 
annual statement certified by such insurer; such statement to be 
provided no more than two months, and for alien insurers six months, 
after the close of the period reported upon and that is either: 

a. Filed with and approved by the regulatory authority in the 
domicile of the nonadmitted insurer; or 

b. Certified by an accounting or auditing firm licensed in the juris- 
diction of the insurer’s domicile; or 

c. In the case of an insurance exchange, the statement may be an 
ageregate combined statement of all underwriting syndicates 
operating during the period reported. 

(b) In addition to meeting the requirements in subdivisions (a)(1) through 
(a)(3) of this section, an insurer shall be an eligible surplus lines insurer if it 
appears on the most recent list of eligible surplus lines insurers published by 
the Commissioner. Nothing in this subsection shall require the Commissioner 
to place or maintain the name of any nonadmitted insurer on the list of eligible 
surplus lines insurers. There shall be no liability on the part of, and no cause 
of action of any nature shall arise against, the Commissioner or his employees 
or representatives for any action taken or not taken by them in the perfor- 
mance of their powers and duties under this subsection. 

(c) Every surplus lines insurer that applies for eligibility under this section 
shall pay a nonrefundable fee of two hundred fifty dollars ($250.00). In order 
to renew eligibility, such insurer shall pay a nonrefundable renewal fee of five 
hundred dollars ($500.00) on or before January 1 of each year thereafter. Such 
fees shall not be prorated. (1985, c. 688, s. 1; c. 793; 1985 (Reg. Sess., 1986), c. 
1027, s. 46; 1989 (Reg. Sess., 1990), c. 1069, s. 13; 1991, c. 681, s. 39; 1993 (Reg. 
Sess., 1994), c. 678, s. 15; 1995, c. 507, s. 11A(c); 2001-223, s. 17.1.) 


Editor’s Note. — Session Laws 2001-223, s. Effect of Amendments. — Session Laws 
27 is a severability clause. 2001-223, s. 17.1, effective June 15, 2001, in the 
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first sentence of the last paragraph of subdivi- 
sion (a)(2)a, added “complies with the capital 
and surplus requirements of this subdivision 
and” and substituted “five million four hundred 
thousand dollars ($5,400,000)” for “two million 
five hundred thousand dollars ($2,500,000)”; in 
subdivision (a)(2)b, deleted “unincorporated” 
preceding “group of insurers,” substituted “con- 
sists of unincorporated individual insurers, or a 
combination of both unincorporated and incor- 
porated insurers” for “includes individual in- 
surers,” added “in an amount” preceding “of not 
less,” and substituted “one hundred million 
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dollars ($100,000,000)” for “fifty million dollars 
($50,000,000)”; in subdivision (a)(2)c, substi- 
tuted “seventy-five million dollars 
($75,000,000)” for “fifty million dollars 
($50,000,000)” in the first sentence, added “in 
an amount of not less than fifteen million 
dollars ($15,000,000)” in the second sentence 
and = substituted “five million dollars 
($5,000,000)” for “three million dollars 
($3,000,000)” at the end of that sentence, and 
added “in an amount of not less than fifteen 
million dollars ($15,000,000)” in the last sen- 
tence; and added subdivision (a)(2)d. 


§ 58-21-25. Other nonadmitted insurers. 


Only that portion of any risk eligible for export for which the full amount of 
coverage is not procurable from eligible surplus lines insurers may be placed 
with any other nonadmitted insurer that does not appear on the list of eligible 
surplus lines insurers published by the Commissioner pursuant to G.S. 
58-21-20(b), but nonetheless meets the requirements set forth in G.S. 58-21- 
20(a)(1) through (a)(3) and any regulations of the Commissioner. The surplus 
lines licensee seeking to provide coverage through an unlisted nonadmitted 
insurer shall make a filing specifying the amount and percentage of each risk 
to be placed, and naming the nonadmitted insurer with which placement is 
intended. Within 30 days after the coverage has been placed, the producing 
broker or surplus lines licensee shall send written notice to the insured that 
the insurance, or a portion thereof, has been placed with such nonadmitted 
insurer. (1985, c. 688, s. 1.) 


§ 58-21-30. Withdrawal of eligibility from a surplus lines 
insurer. 


If at any time the Commissioner has reason to believe that an eligible 
surplus lines insurer: 

(1) Is in unsound financial condition or has acted in an untrustworthy 
manner, 

(2) Is no longer eligible under G.S. 58-21-20, 

(3) Has willfully violated the laws of this State, or 

(4) Does not make reasonably prompt payment of just losses and claims in 
this State or elsewhere, the Commissioner may declare it ineligible. 
The Commissioner shall promptly mail notice of all such declarations 
to each surplus lines licensee. (1985, c. 688, s. 1; 2001-223, s. 17.2.) 


Editor’s Note. — Session Laws 2001-223, s. 
27 is a severability clause. 
Effect of Amendments. — Session Laws 


2001-223, s. 17.2, effective June 15, 2001, 
added “or has acted in an untrustworthy man- 
ner” at the end of subdivision (1). 


§ 58-21-35. Duty to file reports and retain affidavits. 


(a) Within 30 days after the placing of any surplus lines insurance, the 
surplus lines licensee shall file with the Commissioner a report in a format 
prescribed by the Commissioner regarding the insurance and including the 
following information: 

(1) The name of the insured. 
(2) The identity of the insurer or insurers. 
(3) A description of the subject and location of the risk. 
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(4) The amount of premium charged for the insurance. 

(5) The amount of premium tax for the insurance. 

(6) The policy period. 

(7) The policy number. 

(8) The name, address, telephone number, facsimile telephone number, 
and electronic mail address of the licensee, as applicable. 

(9) Any other relevant information the Commissioner may reasonably 
require. 

(b) The licensee shall complete and retain an affidavit as to the efforts to 
place the coverage with admitted insurers and the results of the efforts, in 
accordance with G.S. 58-21-15. The report and affidavit required by this 
section and the quarterly report required by G.S. 58-21-80 shall be completed 
on a standardized form or forms prescribed by the Commissioner and are not 
public records under G.S. 132-1 or G.S. 58-2-100. (1985, c. 688, s. 1; 1987, c. 
864, s. 35; 1993 (Reg. Sess., 1994), c. 678, s. 16; 1999-219, s. 6.1.) 


Effect of Amendments. — Session Laws 
1999-219, s. 6.1, effective January 1, 2000, 
rewrote the section. 


§ 58-21-40. Surplus lines regulatory support organization. 


(a) Asurplus lines regulatory support organization of surplus lines licensees 
shall be formed to: 

(1) Facilitate and encourage compliance by resident and nonresident 
surplus lines licensees with the laws of this State and the rules and 
regulations of the Commissioner relative to surplus lines insurance; 

(2) Communicate with organizations of admitted insurers with respect to 
the proper use of the surplus lines market; 

(3) Receive and disseminate to surplus lines licensees information about 
surplus lines insurance, including, without limitation, new electronic 
filing procedures approved by the Commissioner, changes in the list of 
eligible surplus lines insurers, and modifications in coverages, proce- 
dures, and requirements as may be requested by the Commissioner; 
and 

(4) Countersign nonresident produced surplus lines coverages and remit 
premium taxes for those coverages under G.S. 58-21-70 by means 
satisfactory to the Commissioner; and charge the nonresident surplus 
lines licensee a fee for the certification and countersignature as 
approved by the Commissioner. 

(b) The regulatory support organization shall file with the Commissioner: 

(1) A copy of its constitution, articles of agreement or association, or 
certificate of incorporation; 

(2) A copy of its bylaws and rules governing its activities; 

(3) An annually updated list of resident and nonresident licensees; 

(4) The name and address of a resident of this State upon whom notices or 
orders of the Commissioner or processes issued at his direction may be 
served; and 

(5) An agreement that the Commissioner may examine the regulatory 
support organization in accordance with subsection (c) of this section. 

(c) The Commissioner may, at times deemed appropriate, make or cause to 
be made an examination of each regulatory support organization; in which 
case the provisions of G.S. 58-2-131, 58-2-132, 58-2-133, 58-2-134, 58-2-150, 
58-2-155, 58-2-180, 58-2-185, 58-2-190, 58-2-195, and 58-2-200 shall apply. If 
the Commissioner finds the regulatory support organization or any surplus 
lines licensee, whether resident or nonresident, to be in violation of this Article, 
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the Commissioner may issue an order requiring the discontinuance of the 
violation. : 

(d) Each resident surplus lines licensee shall maintain active membership 
in a regulatory support organization as a condition of continued licensure 
under this Article. (1985, c. 688, s. 1; 1987 (Reg. Sess., 1988), c. 975, s. 13; 1995, 
c. 193, s. 28; 1999-132, s. 11.3; 2001-208, s. 28; 2001-451, ss. 2.1, 2.2; 2001-487, 


s. 63.) 


Editor’s Note. — Session Laws 2001-203, s. 
31, contains a severability clause. 

Session Laws 2001-451, s. 2.1, effective Octo- 
ber 28, 2001, changes the effective date of 
Session Laws 2001-2038, s. 28, from October 1, 
2001, to January 1, 2002. 

Effect of Amendments. — Session Laws 
2001-203, s. 28, as amended by 2001-451, s. 2.1, 
effective January 1, 2002, substituted “regula- 
tory support organization” for “advisory organi- 
zations” in the section catchline, and rewrote 
the section. 

Session Laws 2001-208, s. 28, as amended by 


Session Laws 2001-451, s. 2.2, effective Janu- 
ary 1, 2002, in subdivision (a)(4) of this section 
substituted “Countersign” for “Certify satisfac- 
tory evidence of current nonresident surplus 
lines licensure in this State by countersigning” 
and inserted “remit premium taxes for those 
coverages under G.S. 58-21-70.” 

Session Laws 2001-487, s. 63, effective Jan- 
uary 1, 2002, in subdivision (a)(4), as amended 
by Session Laws 2001-203, s. 28, and by Session 
Laws 2001-451, s. 2.2, inserted “and” preceding 
“remit premium taxes.” 


§ 58-21-45. Evidence of the insurance; changes; penalty. 


(a) As soon as surplus lines insurance has been placed, the producing broker 
or surplus lines licensee shall promptly deliver the policy to the insured. If the 
policy is not then available, the broker or licensee shall promptly deliver to the 
insured a certificate described in subsection (d) of this section, cover note, 
binder, or other evidence of insurance. The certificate described in subsection 
(d), cover note, binder, or other evidence of insurance shall be executed by the 
surplus lines licensee and shall show the description and location of the subject 
of the insurance, coverages including any material limitations other than those 
in standard forms, a general description of the coverages of the insurance, the 
premium and rate charged and taxes to be collected from the insured, and the 
name and address of the insured and surplus lines insurer or insurers and 
proportion of the entire risk assumed by each, and the name of the surplus 
lines licensee and the licensee’s license number. 

(b) No producing broker or surplus lines licensee shall issue or deliver any 
evidence of insurance or purport to insure or represent that insurance will be 
or has been written by any eligible surplus lines insurer, or a nonadmitted 
insurer pursuant to G.S. 58-21-25, unless he has authority from the insurer to 
cause the risk to be insured, or has received information from the insurer in 
the regular course of business that such insurance has been granted. 

(c) If, after delivery of any such evidence of insurance there is any change in 
the identity of the insurers, or the proportion of the risk assumed by any 
insurer, or any other material change in coverage as stated in the producing 
broker’s or surplus lines licensee’s original evidence of insurance, or in any 
other material as to the insurance coverage so evidenced, the producing broker 
or surplus lines licensee shall promptly issue and deliver to the insured an 
appropriate substitute for or endorsement of the original document, accurately 
showing the current status of the coverage and the insurers responsible 
thereunder. 

(d) As soon as reasonably possible after the placement of any such insurance 
the producing broker or surplus lines licensee shall deliver a copy of the policy 
or, if not available, a certificate of insurance to the insured to replace any 
evidence of insurance previously issued. Each certificate or policy of insurance 
shall contain or have attached thereto a complete record of all policy insuring 
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agreements, conditions, exclusions, clauses, endorsements, or any other ma- 
terial facts that would regularly be included in the policy. 

(e) Any surplus lines licensee or producing broker who fails to comply with 
the requirements of this section shall be subject to the penalties provided in 
G.S. 58-21-105. 

(f) Every evidence of insurance negotiated, placed, or procured under the 
provisions of this Article issued by the surplus lines licensee shall bear the 
name of the licensee and the following legend in 10 point type and in 
contrasting color: “he insurance company with which this coverage has been 
placed is not licensed by the State of North Carolina and is not subject to its 
supervision. In the event of the insolvency of the insurance company, losses 
under this policy will not be paid by any State insurance guaranty or solvency 
funds. 98pse.688,%s. 51) 


§ 58-21-50. Duty to notify insured. 


No contract of insurance placed by a surplus lines licensee under this Article 
shall be binding upon the insured and no premium charged therefor shall b 
due and payable until the producing broker or surplus lines licensee notifies 
the insured in writing, a copy of which shall be maintained by the broker or 
agence with the records of the contract and available for possible examina- 
tion, that: 

(1) The insurer with which the coverage has been placed is not licensed by 
this State and is not subject to its supervision; and 
(2) In the event of the insolvency of the surplus lines insurer, losses will 
not be paid by any State insurance guaranty or solvency fund. 
Nothing in this section shall nullify any agreement by any insurer to provide 
insurance. (1985, c. 688, s. 1.) 


§ 58-21-55. Valid surplus lines insurance. 


Insurance contracts procured under this Article shall be valid and enforce- 
able as to all parties. (1985, c. 688, s. 1.) 


§ 58-21-60. Effect of payment to surplus lines licensee. 


A payment of premium to a surplus lines licensee acting for a person other 
than himself in negotiating, continuing, or reviewing any policy of insurance 
under this Article shall be deemed to be payment to the insurer, notwithstand- 
ing any cme rps or stipulations inserted in the policy or contract. (1985, c. 
688, s. 1 


§ 58-21-65. Licensing of surplus lines licensee. 


(a) No agent or broker licensed by the Commissioner shall procure any 
contract of surplus lines insurance with any nonadmitted insurer, unless he 
possesses a current surplus lines insurance license issued by the Commis- 
sioner. 

(b) The Commissioner shall issue a surplus lines license to any qualified 
holder of a current fire and casualty broker’s or agent’s license, but only when 
the broker or agent has: 

(1) Remitted the fifty dollars ($50.00) annual fee to the Commissioner; 

(2) Submitted a completed license application on a form supplied by the 
Commissioner, and the application has been approved by the Com- 
missioner; 

(3) Passed a qualifying examination approved by the Commissioner; 
except that all holders of a license prior to July 11, 1985 shall be 
deemed to have passed such an examination; and 
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(4) Filed with the Commissioner, and maintains during the term of the 
license, in force and unimpaired a bond in favor of this State in the 
sum of ten thousand dollars ($10,000), aggregate liability, with 
corporate sureties approved by the Commissioner. The bond shall be 
conditioned that the surplus lines licensee will conduct business in 
accordance with the provisions of this Article and will promptly remit 
the taxes as provided by law. No bond shall be terminated unless at 
least 30 days prior written notice is given to the licensee and 
Commissioner. A person required by this subdivision to maintain a 
bond may, in lieu of that bond, deposit with the Commissioner the 
equivalent amount in cash, in certificates of deposit issued by banks 
organized under the laws of the State of North Carolina, or any 
national bank having its principal office in North Carolina, or secu- 
rities, which shall be held in accordance with Article 5 of this Chapter. 
Securities may only be obligations of the United States or of federal 
agencies listed in G.S. 147-69.1(c)(2) guaranteed by the United States, 
obligations of the State of North Carolina, or obligations of a city or 
county of this State. Any proposed deposit of an obligation of a city or 
county of this State is subject to the prior approval of the Commis- 
sioner. 

(c) Corporations shall be eligible to be resident surplus lines licensees, upon 
the following conditions: 

(1) The corporate licensee shall list individuals within the corporation 
who have satisfied all requirements of this Article to become surplus 
lines licensees; and 

(2) Only those individuals listed on the corporate license and who are 
surplus lines licensees shall transact surplus lines business. 

(d) Each surplus lines license shall be issued on September 1 of each year 
and expire August 31 of the following year unless renewed. Application for 
renewal shall be made 30 days before the expiration date. The license shall be 
renewed upon payment of the annual license fee and compliance with the other 
applicable provisions of this section. Any person who places surplus lines 
insurance without a valid surplus lines license in effect shall pay a penalty of 
one thousand dollars ($1,000) and be subject to such other penalties as 
provided by law. 

The clear proceeds of civil penalties provided for in this subsection shall be 
remitted to the Civil Penalty and Forfeiture Fund in accordance with G.S. 
115C-457.2. 

(e) Any person who does not renew a surplus lines license and applies for 
another surplus lines license more than two years after the expiration date of 
the previous license shall be required to satisfy every condition in this section, 
including the written exam, before the Commissioner issues another surplus 
lines license to that person. 

(f) A person licensed as a surplus lines licensee under the laws of a state 
bordering this State may be licensed as a surplus lines licensee under this 
Article, if: G) the laws of the bordering state are substantially similar to the 
provisions of this Article and (ii) the bordering state has a law or regulation 
substantially similar to this subsection that permits surplus lines licensees 
licensed under this Article to be licensed by the bordering state and (iii) the 
person complies with all requirements of this Article and submits himself or 
herself to the Commissioner’s jurisdiction. (1985, c. 688, s. 1; 1985 (Reg. Sess., 
1986), c. 928, s. 6; c. 1013, ss. 4, 16; 1987, c. 629, s. 18; c. 752, s. 6; 1987 (Reg. 
Sess., 1988), c. 975, s. 14; 1991, c. 212, s. 1; c. 644, s. 41; 1998-215, s. 85.) 
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§ 58-21-70. Surplus lines licensees may accept business 
from other agents or brokers; countersigna- 
tures required; remittance of premium tax. 


(a) Asurplus lines licensee may originate surplus lines insurance or accept 
such insurance from any other duly licensed agent or broker, and the surplus 
lines licensee may compensate such agent or broker therefor. 

(b) Every report filed by a nonresident licensee under G.S. 58-21-35(a) shall, 
before being filed with the Commissioner, be countersigned by a resident 
licensee or by a regulatory support organization. The resident licensee or 
regulatory support organization may charge the nonresident licensee a coun- 
tersignature fee. 

(c) Every resident licensee and regulatory support organization that coun- 
tersigns a report under subsection (b) of this section is responsible for 
remitting the premium tax for the coverage, as specified in G.S. 58-21-85, to 
the Commissioner. (1985, c. 688, s. 1; 2001-451, s. 2.) 


Effect of Amendments. — Session Laws designated the existing provision of the section 
2001-451, s. 2, effective January 1, 2002, added as subsection (a); and added subsections (b) and 
“countersignatures required; remittance of pre- _(c). 
mium tax” at the end of the section catchline; 


§ 58-21-75. Records of surplus lines licensee. 


Each surplus lines licensee shall keep in his or her office in this State a full 
and true record of each surplus lines insurance contract placed by or through 
the licensee, including a copy of the policy, certificate, cover note, or other 
evidence of insurance. The record shall include the following items: 

(1) Amount of the insurance and perils insured; 

(2) Brief description of the property insured and its location; 

(3) Gross premium charged; 

(4) Any return premium paid; 

(5) Rate of premium charged upon the several items of property; 

(6) Effective date of the contract, and the terms of the contract; 

(7) Name and address of the insured; 

(8) Name and address of the insurer; 

(9) Amount of tax and other sums to be collected from the insured; and 

(10) Identity of the producing broker, any confirming correspondence from 

the insurer or its representative, and the application. 

The record of each contract shall be kept open at all reasonable times to 
examination by the Commissioner without notice for a period not less than 
three years following termination of the contract. (1985, c. 688, s. 1; 1991, c. 
644, s. 42.) 


§ 58-21-80. Quarterly reports; summary of exported busi- 
ness. 


On or before the end of January, April, July, and October of each year, each 
surplus lines licensee shall file with the Commissioner, on a form prescribed by 
the Commissioner, a verified report of all surplus lines insurance transacted 
during the preceding three months showing: 

(1) Aggregate gross premiums written; 

(2) Aggregate return premiums; and 

(3) Amount of aggregate tax to be remitted. (1985, c. 688, s. 1; 1987, c. 864, 
s. 36.) 


425 


$58-21-85 CH. 58. INSURANCE $58-21-100 


§ 58-21-85. Surplus lines tax. 


(a) Gross premiums charged, less any return premiums, for surplus lines 
insurance are subject to a premium receipts tax of five percent (5%), which 
shall be collected by the surplus lines licensee as specified by the Commis- 
sioner, in addition to the full amount of the gross premium charged by the 
insurer for the insurance. The tax on any portion of the premium unearned at 
termination of insurance having been credited by the State to the licensee shall 
be returned to the policyholder directly by the surplus lines licensee or through 
the producing broker, if any. The surplus lines licensee is prohibited from 
absorbing such tax and from rebating for any reason, any part of such tax. 

(b) At the same time that he files his quarterly report as set forth in G.S. 
58-21-80, each surplus lines licensee shall pay the premium receipts tax due 
for the period covered by the report. 

(c) This section does not apply to risks of State government agencies nor to 
risks of local government risk pools created and operating under Article 23 of 
this Chapter. 

(d) The surplus lines licensee placing the insurance and claiming the 
exemption in subsection (c) of this section shall affirmatively show in writing 
to the Commissioner that the risk qualifies for the exemption. (1985, c. 688, 's. 
1; 1985 (Reg. Sess., 1986),.c. 928, s.:11; :1987;.c..727,.8s. 2,.3;.c. 864;.5.:37) 


§ 58-21-90. Collection of tax. 


All provisions of Chapter 105 of the General Statutes, not inconsistent with 
this Article, relating to administration, auditing and making returns, the 
imposition and collection of tax and the lien thereon, assessments, refunds, 
and penalties, shall be applicable to the tax imposed by this Article; and with 
respect thereto, the Commissioner has the same power and authority as is 
given to the Secretary of Revenue under the provisions of Chapter 105 of the 
General Statutes. (1985, c. 688, s. 1; 1985 (Reg. Sess., 1986), c. 928, s. 7.) 


§ 58-21-95. Suspension, revocation or nonrenewal of sur- 
plus lines licensee’s license. 


The Commissioner may suspend, revoke, or refuse to renew the license of a 
surplus lines licensee after notice and hearing as provided under G.S. 58-2-70 
upon any one or more of the following grounds: 

) Removal of the surplus lines licensee’s office from this State; 

(2) Removal of the surplus lines licensee’s office accounts and records from 
this State during the period during which such accounts and records 
are required to be maintained under G.S. 58-21-75; 

(3) Closing of the surplus lines licensee’s office for a period of more than 30 
business days, unless permission is granted by the Commissioner; 

(4) Failure to make and file required reports; 

(5) Failure to transmit the required tax on surplus lines premiums; 

(6) Failure to maintain the required bond; 

(7) Violation of any provision of this Article; or 

(8) For any other cause for which an insurance license could be denied, 


revoked, suspended, or renewal refused under the Insurance Law. 
(1985, c. 688, s. 1.) 


§ 58-21-100. Actions against surplus lines insurer; service 
of process. 


(a) Asurplus lines insurer may be sued upon any cause of action arising in 
this State, under any surplus lines insurance contract made by it or evidence 
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of insurance issued or delivered by the surplus lines licensee, pursuant to the 
procedure provided in G.S. 58-16-30. Any such policy issued by the surplus 
lines licensee shall contain a provision stating the substance of this section and 
designating the person to whom the Commissioner shall mail process. 

(b) Each surplus lines insurer engaging in surplus lines insurance shall be 
deemed thereby to have subjected itself to this Article. 

(c) The remedies and procedures provided in this section are in addition to 
any other methods provided by law for service of process upon insurers. (1985, 
626888. 1: 199197 2028"43.) 


§ 58-21-105. Penalties. 


(a) Any surplus lines licensee who in this State represents or aids a 
nonadmitted insurer in violation of this Article shall be guilty of a Class 1 
misdemeanor. 

(b) In addition to any other penalty provided for in this section or otherwise 
provided by law, including any suspension, revocation, or refusal to renew a 
license, any person violating any provision of this Article shall be subject to a 
civil penalty, payment of restitution, or both, in accordance with G.S. 58-2-70. 
(1985, c. 688, s. 1; 1993, c. 539, s. 450; 1994, Ex. Sess., c. 24, s. 14(c).) 


ARTICLE 22. 
Liability Risk Retention. 


§ 58-22-1. Purpose. 


The purpose of this Article is to regulate the formation and operation of risk 
retention and purchasing groups in this State that are formed pursuant to the 
provisions of the Product Liability Risk Retention Act of 1981, as amended by 
the Risk Retention Amendments of 1986 (15 U.S.C. § 3901 et seq.). (1985 (Reg. 
Sess., 1986), c. 1013, s..8; 1987, c. 310, s: 1.) 


§ 58-22-5: Reserved for future codification purposes. 


§ 58-22-10. Definitions. 


As used in this Article: 

(1) “Completed operations liability” means liability arising out of the 
installation, maintenance, or repair of any product at a site that is not 
owned or controlled by: 

a. Any person who performs that work; or 

b. Any person who hires an independent contractor to perform that 
work; 

but includes liability for activities that are completed or abandoned 

before the date of the occurrence giving rise to the lability. 

(2) “Domicile”, for purposes of determining the state in which a purchas- 
ing group is domiciled, means: 

a. For a corporation, the state in which the purchasing group is 
incorporated; and 

b. For an unincorporated entity, the state of its principal place of 
business. 

(3) “Hazardous financial condition” means that, based on its present or 
reasonably anticipated financial condition, a risk retention group is 
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insolvent or, although not yet financially impaired or insolvent, is 

unlikely to be able: | 

a. To meet obligations to policyholders with respect to known claims 
and reasonably anticipated claims; or 

b. To pay other obligations in the normal course of business. 

(4) “Insurance” means primary insurance, excess insurance, reinsurance, 
surplus lines insurance, and any other arrangement for shifting and 
distributing risk that is determined to be insurance under the laws of 
this State. 

(5) “Liability” means legal liability for damages, including costs of de- 
fense, legal costs and fees, and other claims expenses, because of 
injuries to other persons, damage to their property, or other damage or 
loss to such other persons resulting from or arising out of any profit or 
nonprofit business, trade, product, professional or other services, 
premises, or operations; or any activity of any state or local govern- 
ment, or any agency or political subdivision thereof. Liability does not 
include personal risk liability or an employer’s liability with respect to 
its employees other than legal liability under the Federal Employers’ 
Liability Act (45 U.S.C. § 51 et seq.). 

(6) “Personal risk liability” means liability for damage because of injury to 
any person, damage to property, or other loss or damage resulting 
from any personal, familial, or household responsibilities or activities. 
Personal risk liability does not include liability as defined in subdivi- 
sion (5) of this section. 

(7) “Plan of operation” or “feasibility study” means an analysis that 
presents the expected activities and results of a risk retention group 
including, at a minimum: 

a. For each state in which the group intends to do business, the 
coverages, deductibles, coverage limits, rates, and rating classi- 
Heaeed systems for each kind of insurance the group intends to 
offer; 

b. Historical and expected loss experience of the proposed members 
and national experience of similar exposures; 

c. Prospective financial statements and projections; 

d. Appropriate opinions by a qualified, independent casualty actuary, 
including a determination of minimum premium or participation 
levels required to commence operations and to prevent a hazard- 
ous financial condition; 

e. Identification of management, underwriting and claim procedures, 
marketing methods, managerial oversight methods, reinsurance 
agreements, and investment policies; 

f. Identification of each state in which the group has obtained, or 
sought to obtain, a charter and license, and a description of its 
status in each such state; 3 

g. Information sufficient to verify that the group’s members are 
engaged in businesses or activities similar or related with respect 
to the liability to which those members are exposed by virtue of 
any related, similar, or common business, trade, product, ser- 
vices, premises, or operations; and | 

h. Such other matters that are prescribed by the Commissioner for 
liability insurance companies authorized by this Chapter. 

(8) “Product liability” means liability for damages because of any personal 
injury, death, emotional harm, consequential economic damage, or 
property damage, including damages resulting from the loss of use of 
property, arising out of the manufacture, design, importation, distri- 
bution, packaging, labeling, lease, or sale of a product; but does not 
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include the liability of any person for those damages if the product 

involved was in the possession of such person when the incident 

giving rise to the claim occurred. 
(9) “Purchasing group” means any group that: 

a. Has as one of its purposes the purchase of liability insurance on a 
group basis; 

b. Purchases such insurance only for its group members and only to 
cover their similar or related liability exposure, as described in 
sub-subdivision c. of this subdivision; 

c. Is composed of members whose businesses or activities are similar 
or related with respect to the liability to which the members are 
exposed by virtue of any related, similar, or common business, 
trade, product, services, premises, or operations; and 

d. Is domiciled in any state. 

(10) “Risk retention group” means any corporation or other limited 
lability association: 

a. Whose primary activity consists of assuming and spreading all or 
any portion of the liability exposure of its group members; 

b. That is organized for the primary purpose of conducting the 

nee described under sub-subdivision a. of this subdivision; 
C. at 
(i) Is chartered and licensed as a liability insurance company and 
authorized to engage in the business of insurance under the 
laws of any state; or 

(ii) Before January 1, 1985, was chartered or licensed and 
authorized to engage in the business of insurance under the 
laws of Bermuda or the Cayman Islands and, before that 
date, had certified to the insurance regulator of at least one 
state that it satisfied the capitalization requirements of such 
state; except that any such group shall be considered to be a 
risk retention group only if it has been engaged in business 
continuously since that date and only for the purpose of 
continuing to provide insurance to cover product liability or 
completed operations liability, as such terms were defined in 
the Product Liability Risk Retention Act of 1981 before the 
effective date of the Risk Retention Act of 1986; 
d. That does not exclude any person from membership in the group 
solely to provide for members of such a group a competitive 
advantage over such person; 
e. That 
(i) Has as its members only persons who have an ownership 
interest in the group and that has as its owners only persons 
who are members who are provided insurance by the risk 
retention group; or 

(ii) Has as its sole member and sole owner an organization that 
is owned by persons who are provided insurance by the risk 
retention group; 

f. Whose members are engaged in businesses or activities similar or 
related with respect to the liability of which such members are 
exposed by virtue of any related, similar, or common business 
trade, product, services, premises, or operations; 

g. Whose activities do not include the provision of insurance other 
than: 

(i) Liability insurance for assuming and spreading all or any 
portion of the liability of its group members; and 

(ii) Reinsurance with respect to the liability of any other risk 
retention group, or any members of such other group, that is 
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engaged in businesses or activities so that such group or 
member meets the requirement described in sub-subdivision 
f. of this subdivision from membership in the risk retention 
group that provides such reinsurance; and 
h. The name of which includes the phrase “Risk Retention Group”. 
(1985 (Reg. Sess., 1986), c. 1013, s. 8; 1987, c. 310, s. 1; 1998, c. 
452, s. 35; 2001-223, s. 18.) 


Editor’s Note. — Session Laws 2001-223, s.  serted “is insolvent or” following “ a risk reten- 
27 is a severability clause. tion group” in the introductory paragraph of 
Effect of Amendments. — Session Laws — subdivision (3). 
2001-223, s. 18, effective June 15, 2001, in- 


§ 58-22-15. Risk retention groups chartered in this State. 


(a) A risk retention group seeking to be chartered in this State must be 
chartered and licensed as a liability insurance company under Article 7 of this 
Chapter and, except as provided elsewhere in this Article, must comply with all 
of the laws and rules applicable to such insurers chartered and licensed in this 
State and with G.S. 58-22-20 to the extent such requirements are not a 
limitation on laws, administrative rules, or requirements of this State. As a 
chartered and licensed liability insurance company, the group is subject to the 
taxes imposed in Article 8B of Chapter 105 of the General Statutes. 

(b) Before it may offer insurance in any state, each risk retention group 
shall also submit for approval to the Commissioner of this State a plan of 
operation or feasibility study. The risk retention group shall submit an 
appropriate revision in the event of any subsequent material change in any 
item of the plan of operation or feasibility study, within 10 days after any such 
change. The group shall not offer any additional kinds of liability insurance, in 
this State or in any other state, until a revision of such plan or study is 
approved by the Commissioner. 

(c) At the time of filing its application for a charter, the risk retention group 
shall provide to the Commissioner in summary form the following information: 
the identity of the initial members of the group, the identity of those 
individuals who organized the group or who will provide administrative 
services or otherwise influence or control the activities of the group, the 
amount and nature of initial capitalization, the coverages to be afforded, and 
the states in which the group intends to operate. Upon receipt of this 
information, the Commissioner shall forward such information to the NAIC. 
Providing notification to the NAIC is in addition to and shall not be sufficient 
to satisfy the requirements of G.S. 58-22-20 or any other sections of this 
Article. (1985 (Reg. Sess., 1986), c. 1013, s. 8; 1987, c. 310, s. 1; c. 727, s. 13; 
1993, c. 452, s. 36; 1995 (Reg. Sess., 1996), c. 747, s. 8.) 


Editor’s Note. — Session Laws 1995 (Reg. does not obligate the General Assembly to ap- 
Sess., 1996), c. 747, s. 16, provides: “This act propriate funds.” 


§ 58-22-20. Risk retention groups not chartered in this 
State. 


Risk retention groups that have been chartered in states other than this 
State and that seek to do business as risk retention groups in this state must 
observe and abide by the laws of this State as follows: 

(1) Notice of Operations and Designation of Commissioner as Agent. — 
Before offering insurance in this State, a risk retention group shall 
submit to the Commissioner: 
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a. A statement identifying the state or states in which the risk 
retention group is chartered and licensed as a liability insurance 
company, date of chartering, its principal place of business, and 
such other information including information on its membership, 
as the Commissioner may require to verify that the risk retention 
group is qualified under G.S. 58-22-10(10); 

b. A copy of its plan of operations or a feasibility study and revisions 
of such plan or study submitted to its state of domicile; provided, 
however, that the provision relating to the submission of a plan of 
operation or a feasibility study shall not apply with respect to any 
line or classification of liability insurance that (i) was defined in 
the Product Liability Risk Retention Act of 1981 before October 
27, 1986, and Gi) was offered before that date by any risk 
retention group that had been chartered and operating for not 
less than three years before that date; 

c. The risk retention group shall submit a copy of any revision to its 
plan of operation or feasibility study required by G.S. 58-22-15(b) 
at the same time that such revision is submitted to the Commis- 
sioner of its chartering state; and 

d. A statement of registration that designates the Commissioner as 

| its agent for the purpose of receiving service of legal process. 
(2) Financial Condition. — A risk retention group doing business in this 

State shall file with the Commissioner: 

a. A copy of the group’s financial statement submitted to its state of 
domicile, which shall be certified by an independent public 
accountant and contain a statement of opinion on loss and loss 
adjustment expense reserves made by a member of the American 
Academy of Actuaries or a qualified loss reserve specialist, under 
criteria established by the NAIC or by the Commissioner; 

b. Acopy of each examination of the risk retention group as certified 
by the State insurance regulator or public official conducting the 
examination; 

c. Upon request by the Commissioner, a copy of any audit performed 
with respect to the risk retention group; and 

d. Such information as may be required to verify its continuing 
qualification as a risk retention group under G.S. 58-22-10(10). 

(3) Taxation. 

a. All premiums paid for coverages within this State to risk retention 
groups shall be subject to taxation at the same rate and subject to 
the same payment procedures and to the same interest, fines, and 
penalties for nonpayment as those applicable to surplus lines 
insurance under Article 21 of this Chapter. Premiums paid by 
purchasing groups are, however, taxed as provided in G.S. 58-22- 
35(b). 

b. To the extent licensed agents or brokers are utilized pursuant to 
G.S. 58-22-60, they shall report and pay the taxes for the 
premiums for risks that they have placed with or on behalf of a 
risk retention group not chartered in this State. Such agent or 
broker shall keep a complete and separate record of all policies 
procured from each such risk retention group, which record shall 
be open to examination by the Commissioner, as provided in G.S. 
58-2-185. These records shall, for each policy and each kind of 
insurance provided thereunder, include the following: 

1. The limit of liability; 
2. The time period covered; 
3. The effective date; 
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4. The name of the risk retention group that issued the policy; 
5. The gross premium charged; and 
6. The amount of return premiums, if any. 

c. To the extent that insurance agents or brokers are not utilized or 
fail to pay the tax, each risk retention group shall pay the tax for 
risks insured within the State. Each risk retention group shall 
report to the Commissioner all premiums paid to it for risks 
insured within the State. 

(4) Compliance With Unfair Claims Settlement Practices Law. — A risk 
retention group and its agents and representatives shall comply with 
G.S. 58-3-100(5) and G.S. 58-63-15(11). 

(5) Deceptive, False, or Fraudulent Practices. — A risk retention group 
shall comply with the provisions of Article 63 of this Chapter and 
Chapter 75 of the General Statutes regarding deceptive, false, or 
fraudulent acts or practices. 

(6) Examination Regarding Financial Condition. — A risk retention group 
must submit to an examination by the Commissioner to determine its 
financial condition if the insurance regulator of the jurisdiction in 
which the group is chartered has not initiated an examination or does 
not initiate an examination within 60 days after a request by the 
Commissioner. This examination shall be coordinated to avoid unjus- 
tified repetition and conducted in an expeditious manner and in 
accordance with the Examiner Handbook of the NAIC. 

(7) Notice to Purchasers. — Any policy issued by a risk retention group 
shall contain in 10 point type and contrasting color on the front page 
and the declaration page, the following notice: 


“NOTICE 


This policy is issued by your risk retention group. Your risk retention 
group is not subject to all of the insurance laws and regulations of 
your state. In the event of the insolvency of your risk retention group, 
losses under this policy will not be paid by any insurance insolvency 
or guaranty fund in this State.” 


(8) Prohibited Acts Regarding Solicitation or Sale. — The following acts 
by a risk retention group are prohibited: 

a. The solicitation or sale of insurance by a risk retention group to 
any person who is not eligible for membership in such group; and 
b. The solicitation or sale of insurance by, or operation of, a risk 
retention group that is in a hazardous financial condition or is 

~ financially impaired. 

(9) Prohibition of Ownership By An Insurance Company. — No risk 
retention group shall be allowed to do business in this State if an 
insurance company is directly or indirectly a member or owner of such 
risk retention group, other than in the case of a risk retention group 
all of whose members are insurance companies. 

(10) Prohibited Coverage. — No risk retention group may offer insurance 
policy coverage prohibited or not authorized by this Chapter or 
declared unlawful by the appellate courts of this State. 

(11) Delinquency Proceedings. — A risk retention group not chartered in 
this State and doing business in this State must comply with a lawful 
order issued in a voluntary dissolution proceeding or in a delinquency 
proceeding commenced by a state insurance commissioner if there has 
been a finding of financial impairment after an examination under 
G.S. 58-22-20(6). 
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(12) Penalties. — Arisk retention group that violates any provision of this 
Article is subject to G.S. 58-2-70. (1985 (Reg. Sess., 1986), c. 1013, s. 
8; 1987, c. 310, s..1; c. 727, ss. 1, 2; 1993, c. 452, s. 37; 1995 (Reg. Sess., 
1996), c. 747, s. 9.) Chet 


Editor’s Note. — Session Laws 1995 (Reg. | does not obligate the General Assembly to ap- 
Sess., 1996), c. 747, s. 16, provides: “This act propriate funds.” 


§ 58-22-25. Compulsory association. 


(a) Norisk retention group is required to join or contribute financially to any 
insurance insolvency or guaranty fund or similar mechanism in this State; nor 
shall any risk retention group or its insureds receive any benefit from any such 
fund for claims arising out of the operations of such risk retention group. 

(b) Arisk retention group may be required to participate in residual market 
mechanisms under Articles 37 and 42 of this Chapter. (1987, c. 310, s. 1.) 


§ 58-22-30. Countersignature not required. 


A policy of insurance issued to a risk retention group or any member of that 
group is not required to be countersigned as otherwise provided in Articles 1 
through 64 of this Chapter. (1985 (Reg. Sess., 1986), c. 1013, s. 8; 1987, c. 310, 
Sam eg 


§ 58-22-35. Purchasing groups; exemption from certain 
laws relating to the group purchase of insur- 
ance. 


. (a) Any purchasing group meeting the criteria established under the provi- 
sions of 15 U.S.C. § 3901 et seq. is exempt from any law of this State relating 
to the creation of groups for the purchase of insurance, prohibition of group 
purchasing, or any law that discriminates against a purchasing group or its 
members. In addition, an insurer is exempt from any law of this State that 
prohibits providing, or offering to provide, to a purchasing group or its 
members, advantages based on their loss and expense experience not afforded 
to other persons with respect to rates, policy forms, coverages, or other 
-matters. A purchasing group is subject to all other applicable laws of this State. 
~ (b) Taxes on premiums paid for coverage of risks resident or located in this 
State by a purchasing group or any members of the purchasing group shall be: 
(1) Imposed at the same rate and subject to the same interest, fines, and 
penalties as those applicable to premium taxes on similar coverage 

froma similar insurance source by other insureds. For example, 
coverage provided by a surplus lines licensee is taxed under Article 21 

-of this Chapter, coverage provided by an insurance company is taxed 

under Article 8B of Chapter 105 of the General Statutes, and coverage 

provided by an unlicensed insurer is taxed under G.S. 58-28-5(b). 

(2) Paid first by such insurance source, and if not by such source then by 

the agent or broker for the purchasing group, and if not by such agent 

or broker then by the purchasing group, and if not by such group then 

by each of its members. (1987, c. 310, s. 1; c. 727, s. 9; 1995 (Reg. Sess., 

1996), c. 747,'s. 10.) | : , 


" Editor’s Note. — Session Laws 1995 (Reg. does not obligate the General Assembly to ap- 
Sess., 1996), c. 747, s. 16, provides: “This act propriate funds.” 
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§ 58-22-40. Notice and registration requirements of pur- 
chasing groups. 


(a) Apurchasing group that intends to do business in this State shall, before 
doing business, furnish notice to the Commissioner that shall: 3 
Identify the state in which the group is domiciled; 

(2) Specify the lines and classifications of liability insurance that the 
purchasing group intends to purchase; 

(3) Identify the insurer from which the group intends to purchase its 
insurance and the domicile of such insurer; 

(4) Identify the principal place of business of the group; 

(5) Provide such other information as may be required by the Commis- 
sioner to verify that the purchasing group is qualified under G.S. 
58-22-10(9); 

(6) Specify the method by which and the person or persons, if any, through 
whom insurance will be offered to its members whose risks are 
resident or located in this State; and furnish such information as may 
be required by the Commissioner to determine the appropriate 
premium tax treatment; and 

(7) Identify all other states in which the group intends to do business. 

(b) The purchasing group shall register with and designate the Commis- 
sioner as its agent solely for the purpose of receiving service of legal documents 
or process, except that such requirement does not apply in the case of a 
purchasing group: 

(1) That 
a. Was domiciled before April 2, 1986, in any state of the United 

States; and | 
b. Is domiciled on and after October 27, 1986, in any state of the 
United States; 

(2) That before October 27, 1986, purchased insurance from an insurer 
licensed in any state; and since October 27, 1986, purchased its 
insurance from an insurer licensed in any state; 

(3) That was a purchasing group under the requirements of the Product 
Liability Retention Act of 1981 before October 27, 1986; and 

(4) That does not purchase insurance that was not authorized for pur- 
poses of an exemption under that act, as in effect before October 27, 
1986. 

(c) Apurchasing group shall notify the Commissioner of any changes in any 
of the items in subsection (a) of this section within 10 days after those changes. 

(d) Each purchasing group that is required to give notice under subsection 
(a) of this section shall also furnish such information as may be required by the 
Commissioner to: 

(1) Verify that the entity qualifies as a purchasing group; 

(2) Determine where the purchasing group is located; and 

(3) Determine appropriate tax treatment. (1987, c. 310, s. 1; c. 727, s. 10; 
1993..¢,'452,'s; .38:) 


— 
fb 
wa 


§ 58-22-45. Restriction on insurance purchased by pur- 
chasing groups. 


(a) A purchasing group may not purchase insurance from a risk retention 
group that is not chartered in a state nor from an insurer not admitted in the 
‘ state in which the purchasing group is located, unless the purchase is effected 
through a licensed agent or broker acting pursuant to the surplus lines laws 
and regulations of such state. 

(b) A purchasing group that obtains liability insurance from a nonadmitted 
insurer or from a risk retention group shall provide each member of the 
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purchasing group that has a risk resident or located in this State with the 
notice specified in G.S. 58-21-45(f) or G.S. 58-22-20(7), whichever is applicable. 

(c) No purchasing group may purchase insurance that provides for a 
deductible or for a self-insured retention applicable to the group as a whole; 
provided, however, that coverage may provide for a deductible or for self- 
insured retention applicable to members of the group. (1987, c. 310, s. 1; c. 727, 
Sa bbe 


§ 58-22-50. Administrative and procedural authority re- 
garding risk retention groups and purchasing 
groups. 


The Commissioner is authorized to make use of any of the powers estab- 
lished under Articles 1 through 64 of this Chapter to enforce the laws of this 
State as long as those powers are not specifically preempted by the Product 
Liability Risk Retention Act of 1981, as amended by the Risk Retention Act of 
1986. This includes, but is not limited to, the Commissioner’s administrative 
authority to investigate, issue subpoenas, conduct depositions and hearings, 
issue orders, and seek or impose penalties. With regard to any investigation, 
administrative proceeding, or litigation, the Commissioner can rely on the 
procedural law and regulations of the State. The injunctive authority of the 
Commissioner in regard to risk retention groups is restricted by the require- 
ment that any injunction be issued by a court of competent jurisdiction. (1987, 
Gisnl0.s. 1.) 


§ 58-22-55. Penalties. 


A risk retention group that violates any provision of this Article is subject to 
G.S. 58-2-70. (1985 (Reg. Sess., 1986), c. 1013, s. 8; 1987, c. 310, s. 1.) 


§ 58-22-60. Duty of agents or brokers to obtain license. 


Any person acting, or offering to act, as an agent or broker for a risk 
retention group or purchasing group, that solicits members, sells insurance 
coverage, purchases coverage for its members located within the State, or 
otherwise does business in this State shall, before commencing any such 
activity, obtain a license from the Commissioner. (1987, c. 310, s. 1.) 


§ 58-22-65. Binding effect of orders issued in U.S. District 
Court. 


An order issued by any district court of the United States enjoining a risk 
retention group from soliciting or selling insurance, or operating, in any state, 
or in all states or in any territory or possession of the United States, upon a 
finding that such a group is in a hazardous financial condition, is enforceable 
in the courts of this State. (1987, c. 310, s. 1.) 


§ 58-22-70. Registration and renewal fees. 


Every risk retention group and purchasing group that registers with the 
Commissioner under this Article shall pay the following fees: 


Risk retention-eroup reeistration$!:1 Nee er ee eo $250.00 
Parchasine eroupseremistravion ©... tee sets coe ue eae 50.00 
Riskeretention group renewal cio. ee ee eet ee eee 1,000.00 
Purcrasim @oroup renewal rercst: ack tee ree eeme wees cae res ee te. 50.00 
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Registration fees shall not be prorated and must be submitted with the 
application for registration. Renewal fees shall not be prorated and shall be 
paid on or before January 1 of each year. (1989 (Reg. Sess., 1990), c. 1069, s. 12; 
1995, c. 507, s. 11A(c); 1999-435, s. 3.) 


ARTICLE 23. 


Local Government Risk Pools. 


§ 58-23-1. Short title; definition. 


This Article shall be known and may be cited as the Local Government Risk 
Pool Act. As used in this Article, “local government” means any county, city, or 
housing authority located in this State. (1985 (Reg. Sess., 1986), c. 1027, s. 26; 
1987, c. 864, s. 30.) 


Local Modification. — Town of Tarboro: 
1987 (Reg. Sess., 1988), c. 1083. 


CASE NOTES 


Board of Education could not join a risk 
pool pursuant to this section. Lyles v. City of 
Charlotte, 344 N.C. 676, 477 S.E.2d 150 (1996). 

Counties, Cities, and Housing Authori- 
ties. — Only counties, cities, and housing au- 
thorities are defined as local governments for 
purposes of joining a local government risk 
pool. Lyles v. City of Charlotte, 344 N.C. 676, 
477 S.E.2d 150 (1996). 

Governmental Immunity And Risk 
Pools. — The City and two police officers in 
their official capacities were entitled to partial 
summary judgment on the grounds of govern- 


less, and for damages greater than $7,000,000 
where the City was insured above $7,000,000 
and where the plaintiff, mistaken for a hit-and- 
run car operator, failed to show that a fund in 
which the City participated constituted a local 
government risk pool to the extent that the City 
had to reimburse claims up to $600,000 al- 
though the reimbursement of claims exceeding 
$600,000 and up to and including $2,000,000 
might well result in the classification of the 
fund as a local government risk pool. 
Schlossberg v. Goins, 141 N.C. App. 486, 540 
S.E.2d 49 (2000). 


mental immunity for damages of $600,000 or 


§ 58-23-5. Local government pooling of property, liability 
and workers’ compensation coverages. 


(a) In addition to other authority granted to local governments under 
Chapters 153A and 160A of the General Statutes to jointly purchase insurance 
or pool retention of their risks, two or more local governments may enter into 
contracts or agreements under this Article for the joint purchasing of insur- 
ance or to pool retention of their risks for property losses and liability claims 
_and to provide for the payment of such losses of or claims made against any 
member of the pool on a cooperative or contract basis with one another, or may 
enter into a trust agreement to carry out the provisions of this Article. 

(b) In addition to other authority granted to local governments under 
Chapters 153A and 160A of the General Statutes or under G.S. 97-7 to jointly 
purchase insurance or pool retention of their risks, two or more local govern- 
ments may enter into contracts or agreements pursuant to this Article to 
establish a separate workers’ compensation pool to provide for the payment of 
workers’ compensation claims under Chapter 97 of the General Statutes. 

(c) In addition to other authority granted to local governments under 
Chapters 153A and 160A of the General Statutes to pool retention of their 
risks, two or more local governments may enter into contracts or agreements 
under this Article to establish pools providing for life or accident and health 
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insurance for their employees on a cooperative or contract basis with one 
BuO et or may enter into a trust agreement to carry out the provisions of this 
ticle. 

(d) A workers’ compensation pool established under this Article may only 
provide coverage for workers’ compensation, employers’ liability, and occupa- 
tional disease claims. 

(e) Local governments that intend to operate under this Article shall give 
the Commissioner 30 days’ advance written notification, in a form prescribed 
by the Commissioner, that they intend to organize and operate risk pools 
pursuant to this Article. Local governments that jointly purchase insurance or 
pool retention of their risks under authority granted to them in Chapters 153A 
and 160A of the General Statutes or under G.S. 97-7 and that do not provide 
the Commissioner with the notification prescribed by this subsection shall not 
be subject to regulation by the Commissioner and shall not be under the 
jurisdiction of the Commissioner. (1985 (Reg. Sess., 1986), c. 1027, s. 26; 1987, 


c. 441, s. 14; 2001-334, s. 18.3.) 


Editor’s Note. — Session Laws 2001-334, s. 
19 is a severability clause. 

Effect of Amendments. — Session Laws 
2001-334, s. 18.3, effective August 3, 2001, 
rewrote this section. 

Legal Periodicals. — For a survey of 1996 


developments in tort law, see 75 N.C.L. Rev. 
2468 (1997). 

For note, “Searching for Limits on a Munici- 
pality’s Retention of Governmental Immunity,” 
see 76 N.C.L. Rev. 269 (1997). 


CASE NOTES 


Risk management program in which city 
participated fell within the scope of the statute. 
Lyles v. City of Charlotte, 120 N.C. App. 96, 461 
S.E.2d 347 (1995). 

Counties, Cities, and Housing Authori- 
ties. — Only counties, cities, and housing au- 
thorities are defined as local governments for 
purposes of joining a local government risk 
pool. Lyles v. City of Charlotte, 344 N.C. 676, 
477 S.E.2d 150 (1996). 

Claim Not Paid If Reimbursed. — A local 
government risk pool agreement must contain 
a provision that the pool pay all claims for 
which a member incurs liability; the pool has 
not paid a claim if it is reimbursed for it. Lyles 
v. City of Charlotte, 344 N.C. 676, 477 S.E.2d 
150 (1996). 

The risks of the parties must be put in 
one pool for the payment of claims in order to 
have a local government risk pool. Lyles v. City 
of Charlotte, 344 N.C. 676, 477 S.E.2d 150 
(1996). 

The city did not waive governmental 


§ 58-23-10. Board of trustees. 


immunity by participating in a local gov- 
ernment excess liability fund; the fund was 
not a local government risk pool under this 
Article because two members of the fund were 
not “local governments,” no notice was given to 
the commissioner of insurance that the. partic- 
ipating entities intended to organize and oper- 
ate a risk pool pursuant to statute, and the 
fund did not contain a provision for a system or 
program of loss control as required by this 
section. Dobrowolska v. Wall, 138 N.C. App. 1, 
530 S.E.2d 590 (2000). 

Rules of Construction. — Policies or cov- 
erage documents issued by local government 
risk retention pools to their members are sub- 
ject to the same standard rules of construction 
as traditional insurance policies issued by in- 
surance companies to their customers. Wash- 
ington Hous. Auth. v. North Carolina Hous. 
Authorities Risk Retention Pool, 130 N.C. App. 
279, 502 S.E.2d 626 (1998). 

Applied in Schlossberg v. Goins, 141 N.C. 
App. 486, 540 S.E.2d 49 (2000). 


(a) Each pool will be operated by a board of trustees consisting of at least 
five persons who are elected officials or employees of local governments within 
this State. The board of trustees of each pool will: 

(1) Establish terms and conditions of coverage within the pool, including 
underwriting criteria and exclusions of coverage; 

(2) Ensure that all valid claims are paid promptly; 

(3) Take all necessary precautions to safeguard the assets of the pool; 
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(4) Maintain minutes of its meeting and make those minutes available to 
the Commissioner; 

(5) Designate an administrator to carry out the policies established by the 
board of trustees and to provide day to day management of the group 
and delineate in written minutes of its meetings the areas of authority 
it delegates to the administrator; and 

(6) Establish guidelines for membership in the pool. 

(b) The board of trustees may not: 

(1) Extend credit to individual members for payment of a premium, except 
pursuant to payment plans approved by the Commissioner. 

(2) Borrow any moneys from the pool or in the name of the pool, except in 
the ordinary course of business, without first advising the Commis- 
sioner of the nature and purpose of the loan and obtaining prior 
approval from the Commissioner. (1985 (Reg. Sess., 1986), c. 1027, s. 
26.) 


Legal Periodicals. — For note, “Searching Governmental Immunity,” see 76 N.C.L. Rev. 
for Limits on a Municipality’s Retention of 269 (1997). 


CASE NOTES 


Cited in Lyles v. City of Charlotte, 344 N.C. Retention Pool, 130 N.C. App. 279, 502 S.E.2d 
676, 477 S.E.2d 150 (1996); Washington Hous. 626 (1998). 
Auth. v. North Carolina Hous. Authorities Risk 


§ 58-23-15. Contract. 


A contract or agreement made pursuant to this Article must contain 
provisions: 

(1) For a system or program of loss control; 

(2) For termination of membership including either: 

a. Cancellation of individual members of the pool by the pool; or 
b. Election by an individual member of the pool to terminate its 
participation; 

(3) Requiring the pool to pay all claims for which each member incurs 
liability during each member’s period of membership, except where a 
member has individually retained the risk, where the risk is not 
covered, and except for amount of claims above the coverage provided 
by the pool. | 

(4) For the maintenance of claim reserves equal to known incurred losses 
and loss adjustment expenses and to an estimate of incurred but not 
reported losses; 

(5) For a final accounting and settlement of the obligations of or refunds 
to a terminating member to occur when all incurred claims are 
concluded, settled, or paid; 

(6) That the pool may establish offices where necessary in this State and 
employ necessary staff to carry out the purposes of the pool; 

(7) That the pool may retain legal counsel, actuaries, claims adjusters, 
auditors, engineers, private consultants, and advisors, and other 
persons as the board of trustees or the administrator deem to be 
necessary; 

(8) That the pool may make and alter bylaws and rules pertaining to the 
exercise of its purpose and powers; 

(9) That the pool may purchase, lease, or‘ rent real and personal property 
it deems to be necessary; and 
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(10) That the pool may enter into financial services agreements with 
financial institutions and that it may issue checks in its own name. 
(1985 (Reg. Sess., 1986), c. 1027, s. 26.) 


Legal Periodicals. — For note, “Searching Governmental Immunity,” see 76 N.C.L. Rev. 
for Limits on a Municipality's Retention of 269 (1997). 


CASE NOTES 


The risks of the parties must be put in Applied in Dobrowolska v. Wall, 138 N.C. 
one pool for the payment of claims in order to App. 1, 530 S.E.2d 590 (2000); Schlossberg v. 
have a local government risk pool. Lyles v. City | Goins, 141 N.C. App. 436, 540 S.E.2d 49 (2000). 
of Charlotte, 344 N.C. 676, 477 S.E.2d 150 
(1996). 


§ 58-23-20. Termination. 


A pool or a terminating member must provide at least 90 days’ written notice 
of the termination or cancellation. A workers’ compensation pool must notify 
the Commissioner of the termination or cancellation of a member within 10 
days after notice of termination or cancellation is received or issued. (1985 
(Reg. Sess., 1986), c. 1027, s. 26.) 


§ 58-23-25: Repealed by Session Laws 1993, c. 452, s. 65. 


Cross References. — As to financial moni- 
toring and evaluation of pools, see § 58-23-26. 


§ 58-23-26. Financial monitoring and evaluation of pools. 


(a) Each pool shall have an annual audit by an independent certified public 
accountant, at the expense of the pool, and shall make a copy of the audit 
available to the governing body or chief executive officer of each member of the 
pool. A copy of the audit shall be filed with the Commissioner within 130 days 
after the end of the pool’s fiscal year, unless that time is extended by the 
Commissioner. The annual audit shall report the financial position of the pool 
in conformity with statutory accounting practices prescribed or permitted by 
the Commissioner. 

(b) Each pool shall have an actuarial evaluation of its loss and loss 
adjustment expense reserves, including reserves for loss and loss adjustment 
expenses incurred but not reported, performed annually by a qualified actuary. 
A copy of the evaluation shall be filed with the Commissioner along with the 
annual audit submitted pursuant to subsection (a) of this section. A “qualified 
actuary” shall be as defined or prescribed by the Commissioner. 

(c) Each pool is subject to G.S. 58-2-131, 58-2-132, 58-2-133, 58-2-134, 
58-2-150, 58-2-155, 58-2-165, 58-2-180, 58-2-185, 58-2-190, 58-2-200, 58-38-71, 
58-3-75, 58-3-81, 58-3-105, 58-6-5, 58-7-21, 58-7-26, 58-7-30, 58-7-31, 58-7-50, 
58-7-55, 58-7-140, 58-7-160, 58-7-162, 58-7-163, 58-7-165, 58-7-167, 58-7-168, 
58-7-170, 58-7-172, 58-7-173, 58-7-175, 58-7-179, 58-7-180, 58-7-183, 58-7-185, 
58-7-187, 58-7-188, 58-7-192, 58-7-193, 58-7-195, 58-7-197, 58-7-200, and 
Articles 13, 19, and 34 of this Chapter. Annual financial statements required 
by G.S. 58-2-165 shall be filed by each pool within 60 days after the end of the 
pool’s fiscal year, subject to extension by the Commissioner. (1993, c. 452, s. 39; 
c. 504, s. 45; 1999-132, s. 11.4; 2001-223, s. 8.10.) 
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Editor’s Note. — Session Laws 2001-223, s. first sentence of subsection (c). 
27 is a severability clause. Legal Periodicals. — For note, “Searching 
Effect of Amendments. — Session Laws _ for Limits on a Municipality’s Retention of 
2001-223, s. 8.10, effective June 15, 2001, de- Governmental Immunity,” see 76 N.C.L. Rev. 
leted “58-7-177” preceding “58-7-179” in the 269 (1997). 


§ 58-23-30. Insolvency or impairment of pool. 


(a) If, as a result of the annual audit or an examination by the Commis- 
sioner, it appears that the assets of a pool are insufficient to enable the pool to 
discharge its legal liabilities and other obligations, the Commissioner must 
notify the administrator and the board of trustees of the pool of the deficiency 
and his list of recommendations to abate the deficiency, including a reeommen- 
dation not to add any new members until the deficiency is abated. If the pool 
fails to comply with the recommendations within 30 days after the date of the 
notice, the Commissioner may apply to the Superior Court of Wake County for 
an order requiring the pool to abate the deficiency and authorizing the 
Commissioner to appoint one or more special deputy commissioners, counsel, 
clerks, or assistants to oversee the implementation of the Court’s order. The 
compensation and expenses of such persons shall be fixed by the Commis- 
sioner, subject to the approval of the Court, and shall be paid out of the funds 
or assets of the pool. 

(b) If a pool is determined to be insolvent, financially impaired, or is 
otherwise found to be unable to discharge its legal liabilities and other 
obligations, each pool contract will provide that the members of the pool shall 
be assessed on a pro rata basis as calculated by the amount of each member’s 
average annual contribution in order to satisfy the amount of deficiency. 
Members of a pool may, by contract, agree to limit the assessment to the 
amount of each member’s annual contribution to the pool. Such a contractual 
agreement shall not impair the authority granted the Commissioner by this 
section. (1985 (Reg. Sess., 1986), c. 1027, s. 26; 1987, c. 441, ss. 16, 17.) 


§ 58-23-35. Immunity of administrators and boards of 
trustees. 


There is no liability on the part of and no cause of action arises against any 
board of trustees established or administrator appointed pursuant to G.S. 
58-23-10, their representatives, or any pool, its members, or its employees, 
agents, contractors, or subcontractors for any good faith action taken by them 
in the performance of their powers and duties in creating or administering any 
pool under this Article. (1985 (Reg. Sess., 1986), c. 1027, s. 26.) 


§ 58-23-40. Pools not covered by guaranty associations. 


The provisions of Articles 48 and 62 of this Chapter and of Article 4 of 
Chapter 97 of the General Statutes do not apply to any risks retained by local 
governments pursuant to this Article. (1985 (Reg. Sess., 1986), c. 1027, s. 26; 
1987, c. 441, s. 18; 19938, c. 504, s. 16.) 


§ 58-23-45. Relationship to other insurance laws. 


Unless local government risk pools are specifically referenced in a particular 
section of this Chapter, no provisions in this Chapter other than this Article 
apply to local government risk pools. (1999-351, s. 6.) 
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ARTICLE 24. 


Fraternal Benefit Societies. 


§ 58-24-1. Fraternal benefit societies. 


Any incorporated society, order or supreme lodge, without capital stock, 
including one exempted under the provisions of G.S. 58-24-185(a)(2) whether 
incorporated or not, conducted solely for the benefit of its members and their 
beneficiaries and not for profit, operated on a lodge system with ritualistic form 
of work, having a representative form of government, and which provides 
benefits in accordance with this Article, is hereby declared to be a fraternal 
benefit society. (1987, c. 483, s. 2.) 


§ 58-24-5. Lodge system. 


(a) A society is operating on the lodge system if it has a supreme governing 
body and subordinate lodges into which members are elected, initiated or 
admitted in accordance with its laws, rules and ritual. Subordinate lodges 
shall be required by the laws of the society to hold regular meetings periodi- 
cally in furtherance of the purposes of the society. 

(b) A society may, at its option, organize and operate lodges for children 
under the minimum age for adult membership. Membership and initiation in 
local lodges shall not be required of such children, nor shall they have a voice 
or vote in the management of the society. (1987, c. 483, s. 2.) 


§ 58-24-10. Representative form of government. 


A society has a representative form of government when: 
(a) It has a supreme governing body constituted in one of the following 
ways: 

(1) Assembly. — The supreme governing body is an assembly com- 
posed of delegates elected directly by the members or at interme- 
diate assemblies or conventions of members or their representa- 
tives, together with other delegates as may be prescribed in the 
society’s laws. A society may provide for election of delegates by 
mail. The elected delegates shall constitute a majority in number 
and shall not have less than two-thirds of the votes and not less 
than the number of votes required to amend the society’s laws. 
The assembly shall be elected and shall meet at least once every 
four years and shall elect a board of directors to conduct the 
business of the society between meetings of the assembly. Vacan- 
cies on the board of directors between elections may be filled in 
the manner prescribed by the society’s laws. 

(2) Direct Election. — The supreme governing body is a board 
composed of persons elected by the members, either directly or by 
their representatives in intermediate assemblies, and any other 
persons prescribed in the society’s laws. A society may provide for 
election of the board by mail. Each term of a board member may 
not exceed four years. Vacancies on the board between elections 
may be filled in the manner prescribed by the society's laws. 
Those persons elected to the board shall constitute a majority in 
number and not less than the number of votes required to amend 
the society’s laws. A person filling the unexpired term of an 
elected board member shall be considered to be an elected 
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member. The board shall meet at least quarterly to conduct the 
business of the society. 
(b) The officers of the society are elected either by the supreme governing 
body or by the board of directors; 
(c) Only benefit members are eligible for election to the supreme govern- 
ing body, the board of directors or any intermediate assembly; and 
(d) Each voting member shall have one vote; no vote may be cast by proxy. 
(LOS 7 a6u 483.0802: 1989. c.364.s. 1) 


§ 58-24-15. Terms used. 


Whenever used in this Article: 

(a) “Benefit contract” shall mean the agreement for provision of benefits 
authorized by G.S. 58-24-75, as that agreement is described in G.S. 
58-24-90(a). 

(b) “Benefit member” shall mean an adult member who is designated by 
the laws or rules of the society to be a benefit member under a benefit 
contract. 

(c) “Certificate” shall mean the document issued as written evidence of the 
benefit contract. 

(d) “Premiums” shall mean premiums, rates, dues or other required 
contributions by whatever name known, which are payable under the 
certificate. 

(e) “Laws” shall mean the society’s articles of incorporation, constitution 
and bylaws, however designated. 

(f) “Rules” shall mean all rules, regulations or resolutions adopted by the 
supreme governing body or board of directors which are intended to 
have general application to the members of the society. 

(g) “Society” shall mean fraternal benefit society, unless otherwise indi- 
cated. 

(h) “Lodge” shall mean subordinate member units of the society, known as 
camps, courts, councils, branches or by any other designation. (1987, 
C105, Secu) 


§ 58-24-20. Purposes and powers. 


(a) Asociety shall operate for the benefit of members and their beneficiaries 


y: 
(1) Providing benefits as specified in G.S. 58-24-75; and 
(2) Operating for one or more social, intellectual, educational, charitable, 
benevolent, moral, fraternal, patriotic or religious purposes for the 
benefit of its members, which may also be extended to others. 
Such purposes may be carried out directly by the society, or indirectly through 
subsidiary corporations or affiliated organizations. 

(b) Every society shall have the power to adopt laws and rules for the 
government of the society, the admission of its members, and the management 
of its affairs. It shall have the power to change, alter, add to or amend such 
laws and rules and shall have such other powers as are necessary and 
ee 3 carrying into effect the objects and purposes of the society. (1987, 
é! SZ, 


§ 58-24-25. Qualifications for membership. 


(a) A society shall specify in its laws or rules: 
(1) Eligibility standards for each and every class of membership, provided 
that if benefits are provided on the lives of children, the minimum age 
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for adult membership shall be set at not less than age 15 and not 
greater than age 21; 
(2) The process for admission to membership for each membership class; 


an 
(3) The rights and privileges of each membership class, provided that only 
benefit members shall have the right to vote on the management of 
the insurance affairs of the society. 
(b) A society may also admit social members who shall have no voice or vote 
in the management of the insurance affairs of the society. 
(c) Membership rights in the society are personal to the member and are not 
assignable. (1987, c. 483, s. 2.) 


§ 58-24-30. Location of office, meetings, communications 
to members, grievance procedures. 


(a) The principal office of any domestic society shall be located in this State. 
_ The meetings of its supreme governing body may be held in any state, district, 
province or territory wherein such society has at least one subordinate lodge, 
or in such other location as determined by the supreme governing body, and all 
business transacted at such meetings shall be as valid in all respects as if such 
meetings were held in this State. The minutes of the proceedings of the 
supreme governing body and of the board of directors shall be in the English 
language. 

(b) A society may provide in its laws for an official publication in which any 
notice, report, or statement required by law to be given to members, including 
notice of election, may be published. Such required reports, notices and 
statements shall be printed conspicuously in the publication. If the records of 
a society show that two or more members have the same mailing address, an 
official publication mailed to one member is deemed to be mailed to all 
members at the same address unless a member requests a separate copy. 

(c) Not later than June 1 of each year, a synopsis of the society’s annual 
statement providing an explanation of the facts concerning the condition of the 
society thereby disclosed shall be printed and mailed to each benefit member 
of the society or, in lieu thereof, such synopsis may be published in the society’s 
official publication. 

(d) A society may provide in its laws or rules for grievance or complaint 
procedures for members. (1987, c. 483, s. 2.) 


§ 58-24-35. No personal liability. 


(a) The officers and members of the supreme governing body or any 
subordinate body of a society shall not be personally liable for any benefits 
provided by a society. 

(b) Any person may be indemnified and reimbursed by any society for 
expenses reasonably incurred by, and liabilities imposed upon, such person in 
connection with or arising out of any action, suit or proceeding, whether civil, 
criminal, administrative or investigative, or threat thereof, in which the 
person may be involved by reason of the fact that he or she is or was a director, 
officer, employee or agent of the society or of any firm, corporation or 
organization which he or she served in any capacity at the request of the 
society. A person shall not be so indemnified or reimbursed (1) in relation to any 
matter in such action, suit or proceeding as to which he or she shall finally be 
adjudged to be or have been guilty of breach of a duty as a director, officer, 
employee or agent of the society or (2) in relation to any matter in such action, 
suit or proceeding, or threat thereof, which has been made the subject of a 
compromise settlement; unless in either such case the person acted in good 
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faith for a purpose the person reasonably believed to be in or not opposed to the 
best interests of the society and, in a criminal action or proceeding, in addition, 
had no reasonable cause to believe that his or her conduct was unlawful. The 
determination whether the conduct of such person met the standard required 
in order to justify indemnification and reimbursement in relation to any 
matter described in subpoints (1) or (2) of the preceding sentence may only be 
made by the supreme governing body or board of directors by a majority vote 
of a quorum consisting of persons who were not parties to such action, suit or 
proceeding or by a court of competent jurisdiction. The termination of any 
action, suit or proceeding by judgment, order, settlement, conviction, or upon a 
plea of no contest, as to such person shall not in itself create a conclusive 
presumption that the person did not meet the standard of conduct required in 
order to justify indemnification and reimbursement. The foregoing right of 
indemnification and reimbursement shall not be exclusive of other rights to 
which such person may be entitled as a matter of law and shall inure to the 
benefit of his or her heirs, executors and administrators. 

(c) Asociety shall have power to purchase and maintain insurance on behalf 
of any person who is or was a director, officer, employee or agent of the society, 
or who is or was serving at the request of the society as a director, officer, 
employee or agent of any other firm, corporation, or organization against any 
liability asserted against such person and incurred by him or her in any such 
capacity or arising out of his or her status as such, whether or not the society 
would have the power to indemnify the person against such liability under this 
section. 

(d) A person serving as an officer or a member of a supreme governing body 
of a society shall be immune individually from civil lability for monetary 
damages, except to the extent covered by insurance, for any act or failure to 
act, except where the person: 

(1) Is compensated for his services beyond reimbursement for expenses, 

(2) Was not acting within the scope of his official duties, 

(3) Was not acting in good faith, 

(4) Committed gross negligence or willful or wanton misconduct that 
resulted in the damage or injury, 

(5) Derived an improper personal financial benefit from the transaction, 

(6) Incurred the liability from the operation of a motor vehicle, or 

(7) Is sued in an action that would qualify as a derivative action if the 
organization were a for-profit corporation or as a member’s or direc- 
tor’s derivative action under G.S. 55A-28.1 or G.S. 55A-28.2 if the 
organization were a nonprofit corporation. 

The immunity in this subsection is personal to the individual officers and 
members of the supreme governing body and does not immunize the organi- 
zation for me acts or omissions of those officers or members. (1987, c. 483, s. 2; 
e:: 799,.s.. 2. 


§ 58-24-40. Waiver. 


The laws of the society may provide that no subordinate body, nor any of its 
subordinate officers or members shall have the power or authority to waive any 
of the provisions of the laws of the society. Such provision shall be binding on 
the society and every member and beneficiary of a member. (1987, c. 483, s. 2.) 


CASE NOTES 


Editor’s Note. — The case below was de- by local agents, prohibited by former § 58- 
cided under prior statutory provisions. 276, and a custom of dealing established 
For case distinguishing between waiver _ over a period of years to the knowledge of the 
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home office, see Shackelford v. Sovereign Camp 
of Woodmen of World, 209 N.C. 633, 184 S.E. 
691 (1936). 


§ 58-24-45. Organization. 


; 7 domestic society organized on or after January 1, 1988 shall be formed as 
ollows: 

(a) Ten or more citizens of the United States, a majority of whom are 
citizens of this State, who desire to form a fraternal benefit society, 
may make, sign and acknowledge before some officer competent to 
take acknowledgement of deeds, articles of incorporation, in which 
shall be stated: 

(1) The proposed corporate name of the society, which shall not so 
closely resemble the name of any society or insurance company as 
to be misleading or confusing; 

(2) The purposes for which it is being formed and the mode in which 
its corporate powers are to be exercised. Such purposes shall not 
include more liberal powers than are granted by this Article; 

(3) The names and residences of the incorporators and the names, 
residences and official titles of all the officers, trustees, directors, 
or other persons who are to have and exercise the general control 
of the management of the affairs and funds of the society for the 
first year or until the ensuing election at which all such officers 
shall be elected by the supreme governing body, which election 
shall be held not later than one year from the date of issuance of 
the permanent license. 

(b) Such articles of incorporation, duly certified copies of the society’s 
bylaws and rules, copies of all proposed forms of certificates, applica- 
tions therefor, and circulars to be issued by the society and a bond 
conditioned upon the return to applicants of the advanced payments 
if the organization is not completed within one year shall be filed with 
the Commissioner, who may require such further information as the 
Commissioner deems necessary. The bond with sureties approved by 
the Commissioner shall be in such amount, not less than three 
hundred thousand dollars ($300,000) nor more than one million five 
hundred thousand dollars ($1,500,000), as required by the Commis- 
sioner. All documents filed are to be in the English language. If the 
purposes of the society conform to the requirements of this chapter 
and all provisions of the law have been complied with, the Commis- 
sioner shall so certify, retain and file the articles of incorporation and 
furnish the incorporators a preliminary license authorizing the soci- 
ety to solicit members as hereinafter provided. 

(c) No preliminary license granted under the provisions of this section 
shall be valid after one year from its date or after such further period, 
not exceeding one year, as may be authorized by the Commissioner 
upon cause shown, unless the 500 applicants hereinafter required 
have been secured and the organization has been completed as herein 
provided. The articles of incorporation and all other proceedings 
thereunder shall become null and void in one year from the date of the 
preliminary license, or at the expiration of the extended period, unless 
the society shall have completed its organization and received a 
license to do business as hereinafter provided. 

(d) Upon receipt of a preliminary license from the Commissioner, the 
society may solicit members for the purpose of completing its organi- 
zation, shall collect from each applicant the amount of not less than 
one regular monthly premium in accordance with its table of rates, 
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and shall issue to each such applicant a receipt for the amount so 

collected. No society shall incur any liability other than for the return 

of such advance premium, nor issue any certificate, nor pay, allow, or 
offer or promise to pay or allow, any benefit to any person until: 

(1) Actual bona fide applications for benefits have been secured on not 
less than 500 applicants, and any necessary evidence of insur- 
ability has been furnished to and approved by the society; 

(2) At least 10 subordinate lodges have been established into which 
the 500 applicants have been admitted; 

(3) There has been submitted to the Commissioner, under oath of the 
president or secretary, or corresponding officer of the society, a list 
of such applicants, giving their names, addresses, date each was 
admitted, name and number of the subordinate lodge of which 
each applicant is a member, amount of benefits to be granted and 
premiums therefor; and 

(4) It shall have been shown to the Commissioner, by sworn state- 
ment of the treasurer, or corresponding officer of such society, that 
at least 500 applicants have each paid in cash at least one regular 
monthly premium as herein provided, which premiums in the 
ageregate shall amount to at least one hundred and fifty thou- 
sand dollars ($150,000). Said advance premiums shall be held in 
trust during the period of organization and if the society has not 
qualified for a license within one year, as herein provided, such 
premiums shall be returned to said applicants. 

(e) The Commissioner may make such examination and require such 
further information as the Commissioner deems advisable. Upon 
presentation of satisfactory evidence that the society has complied 
with all the provisions of law, the Commissioner shall issue to the 
society a license to that effect and that the society is authorized to 
transact business pursuant to the provisions of this Article. The 
license shall be prima facie evidence of the existence of the society at 
the date of such certificate. The Commissioner shall cause a record of 
such license to be made. A certified copy of such record may be given 
in evidence with like effect as the original license. 

(f) Any incorporated society authorized to transact business in this State 
at the time this Article becomes effective shall not be required to 
reincorporate. (1987, c. 483, s. 2; 1991, c. 720, s. 4; 1999-132, s. 9.1.) 


§ 58-24-50. Amendments to laws. 


(a) Adomestic society may amend its laws in accordance with the provisions 
thereof by action of its supreme governing body at any regular or special 
meeting thereof or, if its laws so provide, by referendum. Such referendum may 
be held in accordance with the provisions of its laws by the vote of the voting 
members of the society, by the vote of delegates or representatives of voting 
members or by the vote of local lodges. A society may provide for voting by mail. 
No amendment submitted for adoption by referendum shall be adopted unless, 
within six months from the date of submission thereof, a majority of the 
members voting shall have signified their consent to such amendment by one 
of the methods herein specified. 

(b) No amendment to the laws of any domestic society shall take effect 
unless approved by the Commissioner who shall approve such amendment if 
the Commissioner finds that it has been duly adopted and is not inconsistent 
with any requirement of the laws of this State or with the character, objects 
and purposes of the society. Unless the Commissioner shall disapprove any 
such amendment within 60 days after the filing of same, such amendment 
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shall be considered approved. The approval or disapproval of the Commis- 
sioner shall be in writing and mailed to the secretary or corresponding officer 
of the society at its principal office. In case the Commissioner disapproves such 
amendment, the reasons therefor shall be stated in such written notice. 

(c) Within 90 days from the approval thereof by the Commissioner, all such 
amendments, or a synopsis thereof, shall be furnished to all members of the 
society either by mail or by publication in full in the official publication of the 
society. The affidavit of any officer of the society or of anyone authorized by it 
to mail any amendments or synopsis thereof, stating facts which show that 
same have been duly addressed and mailed, shall be prima facie evidence that 
such amendments or synopsis thereof, have been furnished the addressee. 

(d) Every foreign or alien society authorized to do business in this State 
shall file with the Commissioner a duly certified copy of all amendments of, or 
additions to, its laws within 90 days after the enactment of same. 

(e) Printed copies of the laws as amended, certified by the secretary or 
corresponding officer of the society shall be prima facie evidence of the legal 
adoption thereof. (1987, c. 483, s. 2; 1991, c. 720, s. 4.) 


CASE NOTES 
Editor’s Note. — The case below was de- Conclave, Improved Order of Heptasophs, 174 
cided under prior statutory provisions. N.C. 628, 94 S.E. 443 (1917), appeal dismissed, 
Failure to File Copy of Amendments. — 249 U.S. 583, 39 S. Ct. 287, 63 L. Ed. 787 


As to suspension of member where copy of (1919). 
amendments not filed, see Wilson v. Supreme 


§ 58-24-55. Institutions. 


A society may create, maintain and operate, or may establish organizations 
to operate, not for profit institutions to further the purposes permitted by G.S. 
58-24-20(a)(2). Such institutions may furnish services free or at a reasonable 
charge. Any real or personal property owned, held or leased by the society for 
this purpose shall be reported in every annual statement. (1987, c. 483, s. 2.) 


§ 58-24-60. Reinsurance. 


(a) Adomestic society may, by a reinsurance agreement, cede any individual 
risk or risks in whole or in part to an insurer (other than another fraternal 
benefit society) having the power to make such reinsurance and authorized to 
do business in this State, or if not so authorized, one which is approved by the 
Commissioner, but no such society may reinsure substantially all of its 
insurance in force without the written permission of the Commissioner. It may 
take credit for the reserves on such ceded risks to the extent reinsured, but no 
credit shall be allowed as an admitted asset or as a deduction from liability, to 
a ceding society for reinsurance made, ceded, renewed, or otherwise becoming 
effective after January 1, 1988, unless the reinsurance is payable by the 
assuming insurer on the basis of the liability of the ceding society under the 
contract or contracts reinsured without diminution because of the insolvency of 
the ceding society. 

(b) Notwithstanding the limitation in subsection (a), a society may reinsure 
the risks of another society in a consolidation or merger approved by the 
Commissioner under G.S. 58-24-65. (1987, c. 483, s. 2; 1991, c. 720, s. 4.) 
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§ 58-24-65. Consolidations and mergers. 


(a) A domestic society may consolidate or merge with any other society by 
complying with the provisions of this section. It shall file with the Commis- 
sioner: 

(1) Acertified copy of the written contract containing in full the terms and 
conditions of the consolidation or merger; 

(2) A sworn statement by the president and secretary or corresponding 
officers of each society showing the financial condition thereof on a 
date fixed by the Commissioner but not earlier than December 31, 
next preceding the date of the contract; 

(3) A certificate of such officers, duly verified by their respective oaths, 
that the consolidation or merger has been approved by a two-thirds 
vote of the supreme governing body of each society, such vote being 
conducted at a regular or special meeting of each such body, or, if the 
society’s laws so permit, by mail; and 

(4) Evidence that at least 60 days prior to the action of the supreme 
governing body of each society, the text of the contract has been 
furnished to all members of each society either by mail or by 
publication in full in the official publication of each society. 

(b) If the Commissioner finds that the contract is in conformity with the 
provisions of this section, that the financial statements are correct and that the 
consolidation or merger is just and equitable to the members of each society, 
the Commissioner shall approve the contract and issue a certificate to such 
effect. Upon such approval, the contract shall be in full force and effect unless 
any society which is a party to the contract is incorporated under the laws of 
any other state or territory. In such event the consolidation or merger shall not 
become effective unless and until it has been approved as provided by the laws 
of such state or territory and a certificate of such approval filed with the 
Commissioner of this State or, if the laws of such state or territory contain no 
such provision, then the consolidation or merger shail not become effective 
unless and until it has been approved by the Commissioner of such state or 
territory and a certificate of such approval filed with the Commissioner of this 
State. In case such contract is not approved it shall be inoperative, and the fact 
of the submission and its contents shall not be disclosed by the Commissioner. 

(c) Upon the consolidation or merger becoming effective as herein provided, 
all the rights, franchises and interests of the consolidated or merged societies 
in and to every species of property, real, personal or mixed, and things in action 
thereunto belonging shall be vested in the society resulting from or remaining 
after the consolidation or merger without any other instrument, except that 
conveyances of real property may be evidenced by proper deeds, and the title 
to any real estate or interest therein, vested under the laws of this State in any 
of the societies consolidated or merged, shall not revert or be in any way 
impaired by reason of the consolidation or merger, but shall vest absolutely in 
the society resulting from or remaining after such consolidation or merger. 

(d) The affidavit of any officer of the society or of anyone authorized by it to 
mail any notice or document, stating that such notice or document has been 
duly addressed and mailed, shall be prima facie evidence that such notice or 
document has been furnished the addressees. 

(e) All necessary and actual expenses and compensation incident to the 
proceedings provided in this section shall be paid as provided by such contract 
of consolidation or merger: Provided, however, that no brokerage or commis- 
sion shall be included in such expenses and compensation or shall be paid to 
any person by either of the parties to any such contract in connection with the 
negotiation therefor or execution thereof, nor shall any compensation be paid 
to any officer or employee of either of the parties to such contract for directly 
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or indirectly aiding in effecting such contract of consolidation or merger. An 
itemized statement of all such expenses shall be filed with the Commissioner, 
subject to approval, and when approved the same shall be binding on the 
parties thereto. Except as fully expressed in the contract of consolidation or 
merger, or itemized statement of expenses, as approved by the Commissioner, 
or commissioners, as the case may be, no compensation shall be paid to any 
person or persons, and no officer or employee of the State shall receive any 
compensation, directly or indirectly, for in any manner aiding, promoting, or 
assisting any such consolidation or merger. (1987, c. 483, s. 2; 1991, c. 720, s. 
4.) 


§ 58-24-70. Conversion of fraternal benefit society into 
mutual life insurance company. 


Any domestic fraternal benefit society may be converted and licensed as a 
mutual life insurance company by compliance with all the requirements of the 
general insurance laws for mutual life insurance companies. A plan of 
conversion shall be prepared in writing by the board of directors setting forth 
in full the terms and conditions of conversion. The affirmative vote of 
two-thirds of all members of the supreme governing body at a regular or special 
meeting shall be necessary for the approval of such plan. No such conversion 
shall take effect unless and until approved by the Commissioner who may give 
such approval if the Commissioner finds that the proposed change is in 
conformity with the requirements of law and not prejudicial to the 
certificateholders of the society. (1987, c. 483, s. 2; 1991, c. 720, s. 4.) 


§ 58-24-75. Benefits. 


(a) A society may provide the following contractual benefits in any form: 
(1) Death benefits; 
(2) Endowment benefits; 

(3) Annuity benefits; 

(4) Temporary or permanent disability benefits; 

(5) Hospital, medical or nursing benefits; 

(6) Monument or tombstone benefits to the memory of deceased members; 
and 

(7) Such other benefits as authorized for life insurers and which are not 
inconsistent with this Article. 

(b) A society shall specify in its rules those persons who may be issued, or 
covered by, the contractual benefits in subsection (a), consistent with providing 
benefits to members and their dependents. A society may provide benefits on 
the lives of children under the minimum age for adult membership upon 
application of an adult person. (1987, c. 483, s. 2.) 


§ 58-24-80. Beneficiaries. 


(a) The owner cf a benefit contract shall have the right at all times to change 
the beneficiary or beneficiaries in accordance with the laws or rules of the 
society unless the owner waives this right by specifically requesting in writing 
that the beneficiary designation be irrevocable. A society may, through its laws 
or rules, limit the scope of beneficiary designations and shall provide that no 
revocable beneficiary shall have or obtain any vested interest in the proceeds 
of any certificate until the certificate has become due and payable in confor- 
mity with the provisions of the benefit contract. 

(b) A society may make provision for the payment of funeral benefits to the 
extent of such portion of any payment under a certificate as might reasonably 
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appear to be due to any person equitably entitled thereto by reason of having 
incurred expense occasioned by the burial of the member. 

(c) If, at the death of any person insured under a benefit contract, there is no 
lawful beneficiary to whom the proceeds shall be payable, the amount of such 
benefit, except to the extent that funeral benefits may be paid as hereinbefore 
provided, shall be payable to the personal representative of the deceased 
insured, provided that if the owner of the certificate is other than the insured, 
such proceeds shall be payable to such owner. (1987, c. 483, s. 2.) 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under prior statutory provisions. 

Where assured named wife as benefi- 
ciary and afterwards substituted the 
name of another, disqualified to take under 
the statute, such attempted change was not a 
revocation of the provisions of the policy first 
issued and left it in force. Andrews v. Most 
Worshipful Grand Lodge Free & Accepted Or- 
der of Masons, 189 N.C. 697, 128 S.E. 4 (1925). 

Annulment of Beneficiary Designation 
by Absolute Divorce. — Although the legis- 
lature has provided in this section that abso- 
lute divorce automatically annuls the designa- 
tion of a husband or wife as beneficiary in a 
policy issued by a fraternal order or society, 
policies of that type are sui generis. There is no 
similar provision applicable to insurance poli- 
cies generally. DeVane v. Travelers Ins. Co., 8 
N.C. App. 247, 174 S.E.2d 146 (1970). 

Bigamous Wife’s Right to Recover. — A 
fraternal assessment benefit association hav- 
ing a representative form of government may, 
by its contract and constitution, confine the 
beneficiaries to certain blood relatives, wife, 
affianced wife, persons dependent upon the 
member, etc., in conformity with the laws of the 
state wherein it has its head organization; and 
where such beneficiary sues upon a policy, 
claiming as the wife of the deceased member, 
and it appears that in fact the marriage was 
bigamous, she may not recover, though the 
certificate states she was his wife. Applebaum 
v. Order of United Com. Travelers of Am., 171 
N.C. 435, 88 S.E. 722 (1916). 

Nature of Right of Beneficiary. — Within 
the restrictions of this section, the beneficiary 
may be changed by the mere will of the member 
and without the beneficiary’s consent. In such 
case, the right of the beneficiary is not property, 
but a mere expectancy, dependent on the will of 
the member to whom the certificate is issued. 


For this reason the beneficiary’s interest in the 
certificate and contract evidenced thereby dif- 
fers totally from the interest of a beneficiary 
named in an ordinary life insurance policy 
containing no provision for the designation of a 
new beneficiary. Pollick v. Household of Hardy, 
150 N.C. 211, 63 S.E. 940 (1909). 

The right of the insured to change the bene- 
ficiary is declared and guaranteed by this sec- 
tion. Hence, anyone named as beneficiary has, 
during the life of the insured, no vested right in 
the certificate. It is a mere expectancy. Widows 
Fund of Sudan Temple v. Umphlett, 246 N.C. 
550,99. 5b 2de( 9141957). : 

Insured’s Brother Held Entitled to Pro- 
ceeds to Exclusion of Insured’s Wife’s 
Nephew. — Where insured’s wife was named 
beneficiary, and after her death insured’s 
brother, who became the beneficiary under the 
terms of the certificate as insured’s nearest 
blood relation, kept the certificate in force until 
the death of the insured a short time thereafter, 
it was held that under the terms of the certifi- 
cate the insured’s brother was entitled to the 
proceeds thereof, to the exclusion of the wife’s 
nephew who claimed under the will of the wife, 
the payment of dues or premiums alone being 
insufficient to create a lien against the certifi- 
cate, or the proceeds thereof, and the wife at no 
time having any vested interest as the named 
beneficiary which she could bequeath by will. 
Sorrell v. Sovereign Camp, Woodmen of World, 
209 N.C. 226, 183 S.E. 400 (1936). 

Trustee as Beneficiary. — Prior to the 1937 
amendment, an incorporated trust company, 
authorized by a trust agreement to collect the 
proceeds of life insurance policies on the life of 
the trustor upon his death, could not be named 
beneficiary in a fraternal benefit contract on 
the trustor’s life. Equitable Trust Co. v. Widows’ 
Fund of Oasis & Omar Temples, 207 N.C. 534, 
Lideoeks, (99 (1935), 


§ 58-24-85. Benefits not attachable. 


No money or other benefit, charity, relief or aid to be paid, provided or 
rendered by any society, shall be liable to attachment, garnishment or other 
process, or to be seized, taken, appropriated or applied by any legal or 
equitable process or operation of law to pay any debt or liability of a member 
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or beneficiary, or any other person who may have a right thereunder, either 
before or after payment by the society. (1987, c. 483, s. 2.) 


CASE NOTES 


Quoted in Sara Lee Corp. v. Carter, 351 N.C. 
27, 519 S.E.2d 308 (1999). 


§ 58-24-90. The benefit contract. 


(a) Every society authorized to do business in this State shall issue to each 
owner of a benefit contract a certificate specifying the amount of benefits 
provided thereby. The certificate, together with any riders or endorsements 
attached thereto, the laws of the society, the application for membership, the 
application for insurance and declaration of insurability, if any, signed by the 
applicant, and all amendments to each thereof, shall constitute the benefit 
contract, as of the date of issuance, between the society and the owner, and the 
certificate shall so state. A copy of the application for insurance and declaration 
of insurability, if any, shall be endorsed upon or attached to the certificate. All 
statements on the application shall be representations and not warranties. 
Any waiver of this provision shall be void. 

(b) Any changes, additions or amendments to the laws of the society duly 
made or enacted subsequent to the issuance of the certificate, shall bind the 
owner and the beneficiaries, and shall govern and control the benefit contract 
in all respects the same as though such changes, additions or amendments had 
been made prior to and were in force at the time of the application for 
insurance, except that no change, addition or amendment shall destroy or 
diminish benefits which the society contracted to give the owner as of the date 
of issuance. 

(c) Any person upon whose life a benefit contract is issued prior to attaining 
the age of majority shall be bound by the terms of the application and 
certificate and by all the laws and rules of the society to the same extent as 
though the age of majority had been attained at the time of application. 

(d) Asociety shall provide in its laws that if its reserves as to all or any class 
of certificates become impaired its board of directors or corresponding body 
may require that there shall be paid by the owner to the society the amount of 
the owner’s equitable proportion of such deficiency as ascertained by its board, 
and that if the payment is not made either (1) it shall stand as an indebtedness 
against the certificate and draw interest not to exceed the rate specified for 
certificate loans under the certificates; or (2) in lieu of or in combination with 
(1), the owner may accept a proportionate reduction in benefits under the 
certificate. The society may specify the manner of the election and which 
alternative is to be presumed if no election is made. 

(e) Copies of any of the documents mentioned in this section, certified by the 
secretary or corresponding officer of the society, shall be received in evidence of 
the terms and conditions thereof. 

(f) No certificate shall be delivered or issued for delivery in this State unless 
a copy of the form has been filed with and approved by the Commissioner in the 
manner provided for like policies issued by life insurers in this State. Every 
life, accident, health, or disability insurance certificate and every annuity 
certificate issued on or after one year from the effective date of this Article shall 
meet the standard contract provision requirements not inconsistent with this 
Article for like policies issued by life insurers in this State, except that a society 
may provide for a grace period for payment of premiums of one full month in 
its certificates. The certificate shall also contain a provision stating the amount 
of premiums which are payable under the certificate and a provision reciting or 
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setting forth the substance of any sections of the society’s laws or rules in force 
at the time of issuance of the certificate which, if violated, will result in the 
termination or reduction of benefits payable under the certificate. If the laws 
of the society provide for expulsion or suspension of a member, the certificate 
shall also contain a provision that any member so expelled or suspended, 
except for nonpayment of a premium or within the contestable period for 
material misrepresentation in the application for membership or insurance, 
shall have the privilege of maintaining the certificate in force by continuing 
payment of the required premium. 

(g) Benefit contracts issued on the lives of persons below the society’s 
minimum age for adult membership may provide for transfer of control of 
ownership to the insured at an age specified in the certificate. A society may 
require approval of an application for membership in order to effect this 
transfer, and may provide in all other respects for the regulation, government 
and control of such certificates and all rights, obligations and liabilities 
incident thereto and connected therewith. Ownership rights prior to such 
transfer shall be specified in the certificate. 

(h) A society may specify the terms and conditions on which benefit 
contracts may be assigned. (1987, c. 483, s. 2; 1991, c. 720, s. 4.) 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under prior statutory provisions. 
Alteration of Constitution or Bylaws Im- 


pairing Vested Rights. — A general consent 


of a policyholder in an assessment fraternal 
benefit society that the society may thereafter 
alter or amend its constitution or bylaws does 
not authorize the society to make such changes 
therein as will impair the vested right of its 
members and policyholders arising under their 
contract of insurance with the society. Wilson v. 
Supreme Conclave, Improved Order of 
Heptasophs, 174 N.C. 628, 94 S.E. 443 (1917), 
appeal dismissed, 249 U.S. 583, 39 S. Ct. 287, 
63 L. Ed. 787 (1919). 

Where a fraternal benefit society has issued a 
policy to a member, and has changed its plan of 
business so as to impair the vested rights of the 
insured under his contract, and refuses to ac- 
cept the proper premium, and declares the 
policy void, the insured may maintain his ac- 
tion to recover of the insurer the principal sum 
of money he has paid on his policy, and simple 
interest thereon. Wilson v. Supreme Conclave, 
Improved Order of Heptasophs, 174 N.C. 628, 
94 S.E. 443 (1917), appeal dismissed, 249 U.S. 
583, 39'S. Ct. 287, 63 L. Ed: 787 (1919). 

Suspension of Members Where Changes 
in Bylaws Not Filed. — Where a fraternal 
benefit insurance society was required to file a 
certified copy of changes made in its constitu- 
tion and bylaws with the Insurance Commis- 
sioner within 90 days and failed to do so, it 
could not, while thus in default, suspend a 
member for noncompliance therewith. Wilson v. 
Supreme Conclave, Improved Order of 
Heptasophs, 174 N.C. 628, 94 S.E. 443 (1917), 
appeal dismissed, 249 U.S. 583, 39 S. Ct. 287, 
63 L. Ed. 787 (1919). 


Proof of Forfeiture of Benefits. — A stip- 
ulation in an endowment policy in a fraternal 
order requiring the member to be in good stand- 
ing at the time of his death must be construed 
in reference to provisions in the charter and 
bylaws of the order, that the member can only 
be suspended for failure to pay his dues for six 
months of which notice shall be given him; and 
an order of suspension made in his absence will 
not have the effect of suspending him from 
benefits when there is no evidence that he had 
failed to pay his dues for the stated period or 
that notice had been given in accordance with 
the constitution and bylaws. Lyons v. Grand 
Lodge of Knights of Pythias, 172 N.C. 408, 90 
S.E. 423 (1916). 

Burden of Showing Nonpayment of 
Dues. — In an action upon a life insurance 
certificate in a fraternal order, the burden of 
proof is upon the defendant to show nonpay- 
ment of dues or other matters to avoid the 
certificate, when the certificate has been put in 
evidence and the death has been shown. Wilkie 
v. National Council, J.O.U.A.M., 147 N.C. 637, 
61 S.E. 580 (1908); Harris v. National Council, 
J.O.U.A.M., 168 N.C. 357, 84 S.E. 405 (1915). 

False Representations of Insured. — 
Where an insurance policy in a fraternal order 
was issued in violation of certain restrictions 
contained in its constitution and bylaws, and 
there was evidence tending to show that this 
fact was known at the time to the applicant, 
and the policy was issued by reason of false and 
material statements on the part of the appli- 
cant, the order was not estopped, as a conclu- 
sion of law, from resisting payment of the policy 
because of the fact that its agent also knew that 
the applicant’s statements were false. Robinson 
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v. Brotherhood of Locomotive Firemen, 170 
N.C. 545, 87 S.E. 537 (1916). 

Waiver of Defects in Policy. — A policy in 
the insurance department of a fraternal order 
cannot be recovered on when issued by a local 
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contained in its constitution and bylaws, unless 
the defect has been waived by the order or it is 
in some way estopped from insisting on the 
forfeiture. Robinson v. Brotherhood of Locomo- 
tive Firemen, 170 N.C. 545, 87 S.E. 537 (1916). 


agent contrary to its rules and regulations as 


§ 58-24-95. Nonforfeiture benefits, cash surrender values, 
certificate loans and other options. 


(a) For certificates issued prior to one year after January 1, 1988, the value 
of every paid-up nonforfeiture benefit and the amount of any cash surrender 
value, loan or other option granted shall comply with the provisions of law 
applicable immediately prior to January 1, 1988. 

(b) For certificates issued on or after one year from January 1, 1988 for 
which reserves are computed on the Commissioner’s 1941 Standard Ordinary 
_ Mortality Table, the Commissioner’s 1941 Standard Industrial Table or the 
Commissioner’s 1958 Standard Ordinary Mortality Table, or the Commission- 
er’s 1980 Standard Mortality Table, or any more recent table made applicable 
to life insurers, every paid-up nonforfeiture benefit and the amount of any cash 
surrender value, loan or other option granted shall not be less than the 
corresponding amount ascertained in accordance with the laws of this State 
applicable to life insurers issuing policies containing like benefits based upon 
such tables. (1987, c. 483, s. 2.) 


§ 58-24-100. Investments. 


A society shall invest its funds only in investments that are authorized by 
the laws of this State for the investment of assets of life insurers and subject 
to the limitations thereon. Any foreign or alien society permitted or seeking to 
do business in this State must comply in substance with the investment 
requirements and limitations imposed by Article 7 of this Chapter and 
applicable to life insurers; provided, that any society that invests its funds in 
accordance with the laws of the state, district, territory, country, or province in 
which it is incorporated, shall thereby be deemed to be in compliance with the 
investment requirements and limitations for a period of two years from 
January 1, 1988. (1987, c. 483, s. 2; 1995, c. 193, s. 29.) 


§ 58-24-105. Funds. 


(a) All assets shall be held, invested and disbursed for the use and benefit of 
the society and no member or beneficiary shall have or acquire individual 
rights therein or become entitled to any apportionment on the surrender of any 
part thereof, except as provided in the benefit contract. 

(b) A society may create, maintain, invest, disburse and apply any special 
fund or funds necessary to carry out any purpose permitted by the laws of such 
society. 

(c) A society may, pursuant to resolution of its supreme governing body, 
establish and operate one or more separate accounts and issue contracts on a 
variable basis, subject to the provisions of law regulating life insurers 
establishing such accounts and issuing such contracts. To the extent the 
society deems it necessary in order to comply with any applicable federal or 
State laws, or any rules issued thereunder, the society may adopt special 
procedures for the conduct of the business and affairs of a separate account, 
may, for persons having beneficial interests therein, provide special voting and 
other rights, including without limitation special rights and procedures 
relating to investment policy, investment advisory services, selection of certi- 
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fied public accountants, and selection of a committee to manage the business 
and affairs of the account, and may issue contracts on a variable basis to which 
G.S. 58-24-90(b) and G.S. 58-24-90(d) shall not apply. (1987, c. 483, s. 2.) 


§ 58-24-110. Exemptions. 


Except as herein provided, societies shall be governed by this Article and 
shall be exempt from all other provisions of the general insurance laws of this 
State unless they be expressly designated therein, or unless it is specifically 
made applicable by this Article. (1987, c. 483, s. 2.) 


§ 58-24-115. Taxation. 


Every society organized or licensed under this Article is hereby declared to 
be a charitable and benevolent institution, and all of its funds shall be exempt 
from all and every State, county, district, municipal and school tax other than 
taxes on real estate not occupied by such society in carrying on its business. 
(1987, c: 483) 542) 


§ 58-24-120. Valuation. 


(a) Standards of valuation for certificates issued prior to one year after the 
effective date of this Article shall be those provided by the laws applicable 
immediately prior to January 1, 1988. 

(b) The minimum standards of valuation for certificates issued on or after 
one year from January 1, 1988, shall be based on the following tables: 

(1) For certificates of life insurance — the Commissioner’s 1941 Standard 
Ordinary Mortality Table, the Commissioner’s 1941 Standard Indus- 
trial Mortality Table, the Commissioner’s 1958 Standard Ordinary 
Mortality Table, the Commissioner’s 1980 Standard Ordinary Mortal- 
ity Table or any more recent table made applicable to life insurers; 

(2) For annuity and pure endowment certificates, for total and permanent 
disability benefits, for accidental death benefits and for non-cancella- 
ble accident and health benefits — such tables as are authorized for 
use by life insurers in this State. 

All of the above shall be under valuation methods and standards (including 
interest assumptions) in accordance with the laws of this State applicable to 
life insurers issuing policies containing like benefits. 

(c) The Commissioner may, in his or her discretion, accept other standards 
for valuation if the Commissioner finds that the reserves produced thereby will 
not be less in the aggregate than reserves computed in accordance with the 
minimum valuation standard herein prescribed. The Commissioner may, in his 
or her discretion, vary the standards of mortality applicable to all benefit 
contracts on substandard lives or other extra hazardous lives by any society 
authorized to do business in this State. 

(d) Any society, with the consent of the Commissioner of the state of domicile 
of the society and under such conditions, if any, which the Commissioner may 
impose, may establish and maintain reserves on its certificates in excess of the 
reserves required thereunder, but the contractual rights of any benefit member 
shall not be affected thereby. (1987, c. 483, s. 2; 1991, c. 720, s. 4.) 


§ 58-24-125. Reports. 


Reports shall be filed in accordance with the provisions of this section. 
(a) Every society transacting business in this State shall annually, on or 
before the first day of March, unless for cause shown such time has 


454 


§58-24-130 ART. 24. FRATERNAL BENEFIT SOCIETIES §58-24-135 


been extended by the Commissioner, file with the Commissioner a 
true statement of its financial condition, transactions and affairs for 
the preceding calendar year and pay the fee specified in G.S. 58-6-5 for 
filing same. The statement shall be in general form and context as 
approved by the NAIC for fraternal benefit societies and as supple- 
mented by additional information required by the Commissioner. 

(b) As part of the annual statement herein required, each society shall, on 
or before the first day of March, file with the Commissioner a 
valuation of its certificates in force on December 31st last preceding, 
provided the Commissioner may, in his or her discretion for cause 
shown, extend the time for filing such valuation for not more than two 
calendar months. Such valuation shall be done in accordance with the 
standards specified in G.S. 58-24-120. Such valuation and underlying 
data shall be certified by a qualified actuary or, at the expense of the 
society, verified by the actuary of the Department of the state of 
domicile of the society. 

(c) Asociety neglecting to file the annual statement in the form and within 
the time provided by this section shall forfeit one hundred dollars 
($100.00) for each day during which such neglect continues, and, upon 
notice by the Commissioner to that effect, its authority to do business 
in this State shall cease while such default continues. (1987, c. 483, s. 
2: 1991) 72088814) 219)) 


§ 58-24-1380. Annual license. 


Societies which are now authorized to transact business in this State may 
continue such business until the 30th day of June next succeeding January 1, 
1988. The authority of such societies and all societies hereafter licensed, may 
thereafter be renewed annually, but in all cases to terminate on the 30th day 
of the succeeding June. However, a license so issued shall continue in full force 
and effect until the new license be issued or specifically refused. For each such 
license or renewal the society shall pay the Commissioner the fee specified in 
G.S. 58-6-5. A duly certified copy or duplicate of such license shall be prima 
facie evidence that the licensee is a fraternal benefit society within the 
meaning of Articles 1 through 64 of this Chapter. (1987, c. 483, s. 2; 1991, c. 
720, s. 4.) 


§ 58-24-135. Examination of societies; no adverse publica- 
tions. 


(a) The Commissioner, or any person he or she may appoint, may examine 
any domestic, foreign or alien society transacting or applying for admission to 
transact business in this State in the same manner as authorized for 
examination of domestic, foreign or alien insurers. Requirements of notice and 
an opportunity to respond before findings are made public as provided in the 
laws regulating insurers shall also be applicable to the examination of 
societies. 

(b) Repealed by Session Laws 1995, c. 360, s. 2(i). (1987, c. 483, s. 2; 1991, 
c. 720, 8: 4;°1995,'¢. 360, s. 2G).) 


Editor’s Note. — This section is set out in 
the form above at the direction of the Revisor of 
Statutes. 
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§ 58-24-140. Foreign or alien society — Admission. 


No foreign or alien society shall transact business in this State without a 
license issued by the Commissioner. Any such society desiring admission to 
this State shall comply substantially with the requirements and limitations of 
this Article applicable to domestic societies. Any such society may be licensed 
to transact business in this State upon filing with the Commissioner: 

(a) A duly certified copy of its Articles of Incorporation; 

(b) A copy of its bylaws, certified by its secretary or corresponding officer; 

(c) A power of attorney to the Commissioner as prescribed in G.S. 
58-24-170; 

(d) Astatement of its business under oath of its president and secretary or 
corresponding officers in a form prescribed by the Commissioner, duly 
verified by an examination made by the supervising insurance official 
of its home state or other state, territory, province or country, 
satisfactory to the Commissioner of this State; 

(e) Certification from the proper official of its home state, territory, 
province or country that the society is legally incorporated and 
licensed to transact business therein; 

(f) Copies of its certificate forms; and 

(g) Such other information as the Commissioner may deem necessary; 

and upon a showing that its assets are invested in accordance with the 
provisions of Articles 1 through 64 of this Chapter. (1987, c. 483, s. 2; 1991, c. 
720, ss. 4, 20.) 


§ 58-24-145. Injunction — Liquidation — Receivership of 
domestic society. 


(a) When the Commissioner upon investigation finds that a domestic 
society: 
(1) Has exceeded its powers; 
(2) Has failed to comply with any provision of this Article; 
(3) Is not fulfilling its contracts in good faith; 
(4) Has a membership of less than 400 after an existence of one year or 
more; or 
(5) Is conducting business fraudulently or in a manner hazardous to its 
members, creditors, the public or the business; 
the Commissioner shall notify the society of such deficiency or deficiencies and 
state in writing the reasons for his or her dissatisfaction. The Commissioner 
shall at once issue a written notice to the society requiring that the deficiency 
or deficiencies which exist are corrected. After such notice the society shall 
have a 30 day period in which to comply with the Commissioner’s request for 
correction, and if the society fails to comply the Commissioner shall notify the 
society of such findings of noncompliance and require the society to show cause 
on a date named why it should not be enjoined from carrying on any business 
until the violation complained of shall have been corrected, or why an action 
under Article 41 of Chapter 1 of the General Statutes (quo warranto) should 
not be commenced against the society. 

(b) If on such date the society does not present good and sufficient reasons 
why it should not be so enjoined or why such action should not be commenced, 
the Commissioner may present the facts relating thereto to the Attorney 
General who shall, if he or she deems the circumstances warrant, commence 
an action to enjoin the society from transacting business or under Article 41 of 
Chapter 1 of the General Statutes (quo warranto). 

(c) The court shall thereupon notify the officers of the society of a hearing. If 
after a full hearing it appears that the society should be so enjoined or 
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liquidated or a receiver appointed, the court shall enter the necessary order. No 
society so enjoined shall have the authority to do business until: 
(1) The Commissioner finds that the violation complained of has been 
corrected; 
(2) The costs of such action shall have been paid by the society if the court 
finds that the society was in default as charged; 
(3) The court has dissolved its injunction; and 
(4) The Commissioner has reinstated the license. 

(d) If the court orders the society liquidated, it shall be enjoined from 
carrying on any further business, whereupon the receiver of the society shall 
proceed at once to take possession of the books, papers, money and other assets 
of the society and, under the direction of the court, proceed forthwith to close 
the affairs of the society and to distribute its funds to those entitled thereto. 

(e) No action under this section shall be recognized in any court of this State 
unless brought by the Attorney General upon request of the Commissioner. 
Whenever a receiver is to be appointed for a domestic society, the court shall 
appoint the Commissioner as such receiver. | 

(f) The provisions of this section relating to hearing by the Commissioner, 
action by the Attorney General at the request of the Commissioner, hearing by 
the court, injunction and receivership shall be applicable to a society which 
shall voluntarily determine to discontinue business. (1987, c. 483, s. 2; 1991, c. 
720, s. 4; 1999-132, s. 9.1.) 


§ 58-24-150. Suspension, revocation or refusal of license of 
foreign or alien society. 


(a) When the Commissioner upon investigation finds that a foreign or alien 

society transacting or applying to transact business in this State: 

(1) Has exceeded its powers; 

(2) Has failed to comply with any of the provisions of this Article; 

(3) Is not fulfilling its contracts in good faith; or 

(4) Is conducting its business fraudulently or in a manner hazardous to its 

members or creditors or the public; 

the Commissioner shall notify the society of such deficiency or deficiencies and 
state in writing the reasons for his or her dissatisfaction. The Commissioner 
shall at once issue a written notice to the society requiring that the deficiency 
or deficiencies which exist are corrected. After such notice the society shall 
have a 30 day period in which to comply with the Commissioner’s request for 
correction, and if the society fails to comply the Commissioner shall notify the 
society of such findings of noncompliance and require the society to show cause 
on a date named why its license should not be suspended, revoked or refused. 
If on such date the society does not present good and sufficient reason why its 
authority to do business in this State should not be suspended, revoked or 
refused, the Commissioner may suspend or refuse the license of the society to 
do business in this State until satisfactory evidence is furnished to the 
Commissioner that such suspension or refusal should be withdrawn or the 
Commissioner may revoke the authority of the society to do business in this 
State. 

(b) Nothing contained in this section shall be taken or construed as 
preventing any such society from continuing in good faith all contracts made in 
this State during the time such society was legally authorized to transact 
business herein. (1987, c. 483, s. 2; 1991, c. 720, s. 4.) 
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§ 58-24-155. Injunction. 


No application or petition for injunction against any domestic, foreign or 
alien society, or lodge thereof, shall be recognized in any court of this State 
unless made by the Attorney General upon request of the Commissioner. (1987, 
Ci 485082 ol O91 ca (20 Sa4) 


§ 58-24-160. Licensing of agents. 


(a) Agents of societies shall be licensed in accordance with the provisions of 
the general insurance laws regulating the licensing, revocation, suspension or 
termination of license of resident and nonresident agents; provided that agents 
licensed pursuant to former G.S. 58-268 as of July 1, 1977, shall be exempt 
from examination. 

(b) No examination or license shall be required of any regular salaried 
officer, employee or member of a licensed society who devotes substantially all 
of his or her services to activities other than the solicitation of fraternal 
insurance contracts from the public, and who receives for the solicitation of 
such contracts no commission or other compensation directly dependent upon 
the amount of business obtained. (1987, c. 483, s. 2.) 


§ 58-24-165. Unfair methods of competition and unfair 
and deceptive acts and practices. 


Every society authorized to do business in this State shall be subject to the 
provisions of Article 63 of this Chapter relating to unfair methods of competi- 
tion and unfair or deceptive acts or practices; provided, however, that nothing 
in such provisions shall be construed as applying to or affecting the right of any 
society to determine its eligibility requirements for membership, or be con- 
strued as applying to or affecting the offering of benefits exclusively to 
members or persons eligible for membership in the society by a subsidiary 
corporation or affiliated organization of the society. (1987, c. 483, s. 2.) 


§ 58-24-1700. Service of process. 


(a) Every society authorized to do business in this State shall appoint in 
writing the Commissioner and each successor in office to be its true and lawful 
attorney upon whom all lawful process in any action or proceeding against it 
shall be served, and shall agree in such writing that any lawful process against 
it which is served on said attorney shall be of the same legal force and validity 
as if served upon the society, and that the authority shall continue in force so 
long as any liability remains outstanding in this State. Copies of such 
appointment, certified by said Commissioner, shall be deemed sufficient 
evidence thereof and shall be admitted in evidence with the same force and 
effect as the original thereof might be admitted. 

(b) Service shall only be made upon the Commissioner, or if absent, upon the 
person in charge of the Commissioner’s office. It shall be made in duplicate and 
shall constitute sufficient service upon the society. When legal process against 
a society is served upon the Commissioner, the Commissioner shall forthwith 
forward one of the duplicate copies by certified or registered mail, prepaid, 
directed to the secretary or corresponding officer. No such service shall require 
a society to file its answer, pleading or defense in less than 30 days from the 
date of mailing the copy of the service to a society. Legal process shall not be 
served upon a society except in the manner herein provided. At the time of 
serving any process upon the Commissioner, the plaintiff or complainant in the 
action shall pay to the Commissioner a fee in the amount set in G.S. 58-16-30. 
(1987, c. 4833x8912; 1989,1¢., 645; s\.4;°1991, cu¥20;.s4) 
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§ 58-24-175. Review. 


All decisions and findings of the Commissioner made under the provisions of 
this Article shall be subject to review under G.S. 58-2-75. (1987, c. 483, s. 2; 
1991, c. 720, ss. 4, 21.) 


§ 58-24-1800. Penalties. 


(a) Any person, officer, member, or examining physician of any society 
authorized to do business under this Article who shall knowingly or willfully 
make any false or fraudulent statement or representation in or with reference 
to any application for membership, or for the purpose of obtaining money from 
or benefit in any society transacting business under this Article, shall be guilty 
of a Class 1 misdemeanor. 

(b) Any person who shall solicit membership for, or in any manner assist in 
procuring membership in any fraternal benefit society not licensed to do 
business in this State, or who shall solicit membership for, or in any manner 
assist in procuring membership in any such society not authorized as herein 
provided to do business as herein defined in this State, shall be guilty of a Class 
3 misdemeanor and upon conviction thereof shall be punished only by a fine of 
not less than one thousand dollars ($1,000) nor more than five thousand 
dollars ($5,000). 

(c) Any society, or any officer, agent, or employee thereof, neglecting or 
refusing to comply with, or violating, any of the provisions of this Article, the 
penalty for which neglect, refusal, or violation is not specified in this section, 
shall be guilty of a Class 3 misdemeanor, and upon conviction shall be 
punished only by a fine not to exceed five thousand dollars ($5,000). 

(d) Any person violating the provisions of G.S. 58-24-65 shall be guilty of a 
Class I felony. 

(e) Any person who willfully makes any false statement under oath in any 
verified report or declaration that is required by law from fraternal benefit 
societies, is guilty of a Class I felony. (1987, c. 483, s. 2; 1989 (Reg. Sess., 1990), 
Ce lLUp4s..0, 1993, c? 539).ss,. 45171273; 1994, Ex. Sess., c. 24, s. L4(c); 1993 
(Reg. Sess., 1994), c. 767, s. 25.) 


§ 58-24-185. Exemption of certain societies. 


io Nothing contained in this Article shall be so construed as to affect or 
apply to: 

(1) Grand or subordinate lodges of societies, orders or associations now 
doing business in this State which provide benefits exclusively 
through local or subordinate lodges; 

(2) Orders, societies or associations which admit to membership only 
persons engaged in one or more crafts or hazardous occupations, in 
the same or similar lines of business, insuring only their own 
members and their families, and the ladies’ societies or ladies’ 
auxiliaries to such orders, societies or associations; 

(3) Domestic societies which limit their membership to employees of a 
particular city or town, designated firm, business house or corporation 
which provide for a death benefit of not more than five hundred 
dollars ($500.00) or disability benefits of not more than three hundred 
fifty dollars ($350.00) to any person in any one year, or both; 

(4) Domestic societies or associations of a purely religious, charitable or 
benevolent description, which provide for a death benefit of not more 
than five hundred dollars ($500.00) or for disability benefits of not 
more than three hundred fifty dollars ($350.00) to any one person in 
any one year, or both; or 


459 


§58-24-190 CH. 58. INSURANCE §58-25-1 


(5) An association of local lodges of a society now doing business in this 
State which provides death benefits not exceeding five hundred 
dollars ($500.00) to any one person, provided, that the Commissioner 
may authorize the payment of death benefits not exceeding three 
thousand dollars ($3,000) to any one person, or may authorize 
disability benefits not exceeding three hundred dollars ($300.00), or 
may authorize both payments, in any one year to any one person. 

(b) Any such society or association described in subsections (a)(3) or (a)(4) 
supra which provides for death or disability benefits for which benefit certifi- 
cates are issued, and any such society or association included in subsection 
(a)(4) which has more than 1000 members, shall not be exempted from the 
provisions of this Article but shall comply with all requirements thereof. 

(c) No society which, by the provisions of this section, is exempt from the 
requirements of this Article, except any society described in subsection (a)(2) 
supra, shall give or allow, or promise to give or allow to any person any 
compensation for procuring new members. | 

(d) Every society which provides for benefits in case of death or disability 
resulting solely from accident, and which does not obligate itself to pay natural 
death or sick benefits shall have all of the privileges and be subject to all the 
applicable provisions and regulations of this Article except that the provisions 
thereof relating to medical examination, valuations of benefit certificates, and 
incontestability, shall not apply to such society. 

(e) The Commissioner may require from any society or association, by 
examination or otherwise, such information as will enable the Commissioner 
to determine whether such society or association is exempt from the provisions 
of this Article. 

(f) Societies, exempted under the provisions of this section, shall also be 
exempt from all other provisions of the general insurance laws of this State. 
(1987, . 483; s: 2;:1989, c. 364, s>2; c. 485, s. 2; 1991, c. 476, s. 1:-c:- 720, ss. 4; 
45, 55. 


CASE NOTES 


Editor’s Note. — The case below was de- former § 58-291, § 58-2-125 and former § 58- 
cided under prior statutory provisions. 251 held valid service on the association in 
Service on Resident Secretary Held action on policy. Winchester v. Grand Lodge of 


Valid. — Personal service on resident secretary Bhd. of R.R. Trainmen, 203 N.C. 735, 167 S.E. 
of fraternal insurance association allowed todo 49 (1932). 
business in the State without a license under 


§ 58-24-190. Severability. 


If any provision of this Article or the application of such provision to any 
circumstance is held invalid, the remainder of the Article or the application of 
the ecu to other circumstances, shall not be affected thereby. (1987, c. 
483, s. 2. 


ARTICLE 25. 
Fraternal Orders. 


§ 58-25-1. General insurance law not applicable. 


Nothing in the general insurance laws, except such as apply to fraternal 
orders shall be construed to extend to benevolent associations incorporated 
under the laws of this State that only levy an assessment on the members to 
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create a fund to pay the family of a deceased member and make no profit 
therefrom, and do not solicit business through agents. (1987, c. 483, s. 2.) 


§ 58-25-5. Fraternal orders defined. 


Every incorporated association, order, or society doing business in this State 
on the lodge system, with ritualistic form of work and representative form of 
government, for the purpose of making provision for the payment of benefits of 
three hundred dollars ($300.00) or less in case of death, sickness, temporary or 
permanent physical disability, either as the result of disease, accident, or old 
age, formed and organized for the sole benefit of its members and their 
beneficiaries, and not for profit, is hereby declared to be a “fraternal order”. 
Societies and orders which do not make insurance contracts or collect dues or 
assessments therefor, but simply pay burial or other benefits out of the 
treasury of their orders, and use their funds for the purpose of building homes 
or asylums for the purpose of caring for and educating orphan children and 
aged and infirm people in this State, shall not be considered as “fraternal 
orders”; and such order or association paying death or disability benefits may 
also create, maintain, apply, or disburse among its membership a reserve or 
emergency fund as may be provided in its constitution or bylaws; but no profit 
or gain may be added to the payments made by a member. (1987, c. 483, s. 2.) 


§ 58-25-10. Funds derived from assessments and dues. 


The fund from which the payment of benefits, as provided for in G.S. 58-25-5, 
shall be made, and the fund from which the expenses of such association, order 
or society shall be defrayed, shall be derived from assessments or dues 
collected from its members. Such societies or associations shall be governed by 
the laws of the State governing fraternal orders or societies, and are exempt 
from the provisions of all general insurance laws of this State, and no law 
hereafter passed shall apply to such orders or societies unless fraternal orders 
or societies are designated therein. (1987, c. 483, s. 2.) 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under prior statutory provisions. 

Assessments Governed by Charter and 
Bylaws. — A fraternal society or association is 
governed by its own charter and bylaws and an 
assessment in accordance with its own laws is 
valid. Hollingsworth v. Supreme Council of 
Royal Arcanum, 175 N.C. 615, 96 S.E. 81 
(1918). 

Funds Held Not Subject to Attachment. 
— Where the constitution of a foreign fraternal 


insurance society provided for the creation of a 
fund to be raised from assessments upon its 
members for the benefit of widows and orphans 
of deceased members, any money paid to such 
fund was impressed with the qualities of a trust 
for the special purposes expressed, and such 
fund in the hands of a local collector, which he 
was bound to pay over to the society’s treasurer, 
was not subject to an attachment by a creditor 
of the society. Brenizer v. Royal Arcanum, 141 
N.C. 409, 53 S.E. 835 (1906). 


§ 58-25-15. Appointment of member as receiver or collec- 
tor; appointee as agent for order or society; 
rights of members. 


Assessments and dues referred to in G.S. 58-25-5 and G.S. 58-25-10 may be 
collected, receipted, and remitted by a member or officer of any local or 
subordinate lodge of any fraternal order or society when so appointed or 
designated by any grand, district, or subordinate lodge or officer, deputy, or 
representative of the same, there being no regular licensed agent or deputy of 
said grand lodge charged with said duties; but any person so collecting said 
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dues or assessments shall be the agent or representative of such fraternal 
order or society, or any department thereof, and shall bind them by their acts 
in collecting and remitting said amounts so collected. Under no circumstances, 
regardless of any agreement, bylaws, contract, or notice, shall said officer or 
collector be the agent or representative of the individual member from whom 
any such collection is made; nor shall said member be responsible for the 
failure of such officer or collector to safely keep, handle, or remit said dues or 
assessments so collected, in accordance with the rules, regulations, or bylaws 
of said order or society; nor shall said member, regardless of any rules, 
regulations, or bylaws to the contrary, forfeit any rights under his certificate of 
membership in said fraternal order or society by reason of any default or 
misconduct of any said officer or member so acting. (1987, c. 483, s. 2.) 


CASE NOTES 


Editor’s Note. — The case below was de- 
cided under prior statutory provisions. 

Waiver of Provisions of Certificate and 
Bylaws. — Where plaintiff’s evidence showed 
that it had been the custom of defendant mu- 
tual benefit association’s collecting agents to 
collect dues within 30 days after the due date, 
that defendant’s home office knew of this cus- 
tom, and that insured made payment of the 
dues for the preceding month within 30 days of 
the due date and died prior to the customary 


month, it was held that the evidence was suffi- 
cient to be submitted to the jury on the question 
of defendant’s waiver of the provisions of its 
certificate and bylaws, requiring a certificate of 
good health before reinstating a policy upon 
payment of premium after the due date, and 
upon the verdict of the jury plaintiff was enti- 
tled to judgment for the amount of the policy, 
less the dues for the month not paid. 
Shackelford v. Sovereign Camp of Woodmen of 
World, 209 N.C. 633, 184 S.E. 691 (1936). 


time for the collection of dues for the following 


§ 58-25-20. Meetings of governing body; principal office. 


Any such order or society incorporated and organized under the laws of this 
State may provide for the meeting of its supreme legislative or governing body 
in any other state, province, or territory wherein such order or society has 
subordinate lodges, and all business transacted at such meetings is as valid in 
all respects as if the meetings were held in this State; but the principal 
business office of such order or society shall always be kept in this State. (1987, 
CRASS Hse 22) 


§ 58-25-25. Conditions precedent to doing business. 


Any such fraternal order, society, or association as defined by this Article, 
chartered and organized in this State or organized and doing business under 
the laws of any other state, district, province, or territory, having the 
qualifications required of domestic societies of like character, upon satisfying 
the Commissioner that its business is proper and legitimate and so conducted, 
may be admitted to transact business in this State upon the same conditions 
as are prescribed by Articles 1 through 64 of this Chapter for admitting and 
authorizing foreign insurance companies to do business in this State, except 
that such fraternal orders shall not be required to have the capital required of 
such insurance companies. Organizers or agents shall be licensed without 
requiring an examination; provided, organizers or agents who are engaged in 
or intend to engage in the sale of individual policies of life insurance shall take 
the examination required of life insurance agents. Those organizers or agents 
licensed for the sale of insurance pursuant to former G.S. 58-268 as of July 1, 
1977, shall be exempt from examination. (1987, c. 483, s. 2; 1991, c. 720, s. 4.) 
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§ 58-25-30. Certain lodge systems exempt. 


The following beneficial orders or societies shall be exempt from the 
requirements of this Article, and shall not be required to pay any license tax or 
fees nor make any report to the Commissioner, unless the assessments 
collected for death benefits by the supreme lodge amount to at least three 
hundred dollars ($300.00) in one year: Beneficial fraternal orders, or societies 
incorporated under the laws of this State, which are conducted under the lodge 
system which have the supreme lodge or governing body located in this State, 
and which are so organized that the membership consists of members of 
subordinate lodges; that the subordinate lodges accept for membership only 
residents of the county in which such subordinate lodge is located; that each 
subordinate lodge issues certificates, makes assessments, and collects a fund 
to pay benefits to the widows and orphans of its own deceased members and 
their families, each lodge independently of the others, for itself and indepen- 
dently of the supreme lodge; that each lodge controls the fund for this purpose; 
that in addition to the benefits paid by each subordinate lodge to its own 
members, the supreme lodge provides for an additional benefit for such of the 
members of the subordinate lodges as are qualified, at the option of the 
subordinate lodge members; that such organization is not conducted for profit, 
has no capital stock, and has been in operation for 10 years in this State. 

The Commissioner may require the chief or presiding officer, or the secre- 
tary, to file annually an affidavit that such organization is entitled to this 
exemption. (1987, c. 483, s. 2; 1991, c. 720, s. 4.) 


§ 58-25-35. Insurance on children. 


Any fraternal order or society authorized pursuant to this Article to do 
business in this State and operating on the lodge plan may provide in its 
constitution and bylaws, in addition to other benefits provided for therein, for 
the payment of death or annuity benefits upon the lives of children between the 
ages of one and 16 years at next birthday, for whose support and maintenance 
a member of such order or society is responsible. The order or society may at 
its option organize and operate branches for such children and membership in 
local lodges, and initiation therein shall not be required of such children, nor 
shall they have any voice in the management of the order or society. The total 
benefits payable as above provided shall in no case exceed the following 
amounts at ages at next birthday at time of death, respectively, as follows: one 
year, twenty dollars ($20.00); two years, fifty dollars ($50.00); three years, 
seventy-five dollars ($75.00); four years, one hundred dollars ($100.00); five 
years, one hundred twenty-five dollars ($125.00); six years, one hundred fifty 
dollars ($150.00); seven years, two hundred dollars ($200.00); eight years, two 
hundred fifty dollars ($250.00); nine years, three hundred dollars ($300.00); 10 
years, four hundred dollars ($400.00); 11 years, five hundred dollars ($500.00); 
12 years, six hundred dollars ($600.00); 13 years, seven hundred dollars 
($700.00); 14 years, eight hundred dollars ($800.00); 15 years, nine hundred 
dollars ($900.00); 16 years, one thousand dollars ($1,000). (1987, c. 483, s. 2.) 


§ 58-25-40. Medical examination; certificates and contri- 
butions. 


No benefit certificate as to any child shall take effect until after medical 
examination or inspection by a licensed medical practitioner, in accordance 
with the laws of the order or society, nor shall any such benefit certificate be 
issued unless the order or society shall simultaneously put in force at least 500 
such certificates, on each of which at least one assessment has been paid, nor 
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where the number of lives represented by such certificate falls below 500. The 
death benefit contributions to be made upon such certificate shall be based 
upon the “Standard Mortality Table” or the “English Life Table Number Six,” 
and a rate of interest not greater than four percent (4%) per annum, upon a 
higher standard or upon such mortality, morbidity, and interest standards 
permitted by the laws of this State for use by life insurance companies; but 
contributions may be waived or returns may be made from any surplus held in 
excess of reserve and other liabilities, as provided in the bylaws; and extra 
contributions shall be made if the reserves hereafter provided for become 
impaired. (1987, c. 483, s. 2.) 


§ 58-25-45. Reserve fund; exchange of certificates. 


Any order or society entering into such insurance agreements shall maintain 
on all such contracts the reserve required by the standard of mortality and 
interest adopted by the order or society for computing contributions as 
provided in G.S. 58-25-35, and the funds representing the benefit contributions 
and all accretions thereon shall be kept as separate and distinct funds, 
independent of the other funds of the order or society, and shall not be liable for 
nor used for the payment of the debts and obligations of the order or society 
other than the benefits herein authorized. An order or society may provide that 
when a child reaches the minimum age for initiation into membership in such 
order or society, any benefit certificate issued hereunder may be surrendered 
for cancellation and exchanged for any other form of certificate issued by the 
order or society: Provided, that such surrender will not reduce the number of 
lives insured below 500; and upon the issuance of such new certificate any 
reserve upon the original certificate herein provided for shall be transferred to 
the credit of the new certificate. Neither the person who originally made 
application for benefits on account of such child, nor the beneficiary named in 
such original certificate, nor the person who paid the contributions, shall have 
any vested right in such new certificate, the free nomination of a beneficiary 
under the new certificate being left to the child so admitted to benefit 
membership. (1987, c. 4838, s. 2.) 


§ 58-25-50. Separation of funds. 


An entirely separate financial statement of the business transactions and of 
assets and liabilities arising therefrom shall be made in its annual report to 
the Commissioner by an order or society availing itself of the provisions hereof. 
The separation of assets, funds, and liabilities required hereby shall not be 
terminated, rescinded, or modified, nor shall the funds be diverted for any use 
other than as specified in the preceding section, as long as any certificates 
issued hereunder remain in force, and this requirement shall be recognized 
and enforced in any liquidation, reinsurance, merger, or other change in the 
condition or the status of the order or society. (1987, c. 483, s. 2; 1991, c. 720, 
s. 4.) 


§ 58-25-55. Payments to expense or general fund. 


Any order or society shall have the right to provide in its laws and the 
certificate issued hereunder for specified payments on account of the expense 
or general fund, which payments shall or shall not be mingled with the general 
fund of the order or society, as its constitution and bylaws may provide. (1987, 
c. 483, s. 2.) 
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§ 58-25-60. Continuation of certificates. 


In the event of the termination of membership in the order or society by the 
person responsible for the support of any child on whose account a certificate 
may have been issued as provided herein, the certificate may be continued for 
the benefit of the estate of the child, provided the contributions are continued, 
or for the benefit of any other person responsible for the support and 
maintenance of such child who shall assume the payment of the required 
contributions. (1987, c. 483, s. 2.) 


§ 58-25-65. Appointment of trustees to hold property. 


The lodges of Masons, Odd Fellows, Knights of Pythias, camps of Woodmen 
of the World, councils of the Junior Order of United American Mechanics, 
orders of the Elks, Young Men’s Christian Associations, Young Women’s 
Christian Associations and other benevolent or fraternal orders and societies 
may appoint from time to time suitable persons trustees of their bodies or 
societies, in such manner as they deem proper, which trustees, and their 
successors, shall have power to receive, purchase, take, and hold property, real 
and personal, in trust for such society or body. The trustees shall have power, 
when instructed so to do by resolution adopted by the order, society or body 
which they represent, to mortgage or sell and convey in fee simple any real or 
personal property owned by the order, society or body; and the conveyances so 
made by the trustees shall be effective to pass the property in fee simple to the 
purchaser or to the mortgagee or trustee for the purposes in such conveyance 
or mortgage expressed. If there shall be no trustee, then any real or personal 
property which could be held by such trustees shall vest in and be held by such 
charitable, benevolent, religious, or fraternal orders and societies, respectively, 
according to such intent. (1987, c. 483, s. 2.) 


§ 58-25-70. Unauthorized wearing of badges, etc. 


Any person who fraudulently and willfully wears the badge or button of any 
fraternal organization or society, either in the identical form or in such near 
resemblance thereto as to be a colorable imitation thereof, or who fraudulently 
and willfully uses the name of any such order, society or organization, the titles 
of its officers, or its insignia, ritual, or ceremonies, unless entitled to wear or 
use the same under the constitution and bylaws, rules and regulations of such 
fraternal organization, society, or order, shall be deemed guilty of a Class 3 
misdemeanor. (1987, c. 483, s. 2; 1993, c. 539, s. 452; 1994, Ex. Sess., c. 24, s. 
14(c).) 


ARTICLE 26. 


Real Estate Title Insurance Companies. 


§ 58-26-1. Purpose of organization; formation; insuring 
closing services; premium rates; combined 
premiums for lenders’ coverages. 


(a) Companies may be formed in the manner provided in this Article for the 
purpose of furnishing information in relation to titles to real estate and of 
insuring owners and others interested therein against loss by reason of 
encumbrances and defective title; provided, however, that no such information 
shall be so furnished nor shall such insurance be so issued as to North Carolina 
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real property unless.and until the title insurance company has obtained the 
opinion of an attorney, licensed to practice law in North Carolina and not an 
employee or agent of the company, who has conducted or caused to be 
conducted under the attorney’s direct supervision a reasonable examination of 
the title. The company shall cause to be made a determination of insurability 
of title in accordance with sound underwriting practices for title insurance 
companies. A company may also insure the proper performance of services 
necessary to conduct a real estate closing performed by an approved attorney 
licensed to practice in North Carolina. Provided, however, nothing in this 
section shall be construed to prohibit or preclude a title insurance company 
from insuring proper performance by its issuing agents. 

(b) Such companies shall be subject to: 

(1) The same capital, surplus and investment requirements as govern the 
formation and operation of domestic stock casualty companies. 

(2) The same deposit requirements governing the operation of other 
domestic or foreign casualty companies in this State; and 

(3) Repealed by Session Laws 1985, c. 666, s. 43. 

(c) This Article shall not be interpreted so as to imply the repeal or 
amendment of any of the provisions of Chapter 84 of the General Statutes of 
North Carolina nor of any other provisions of common law or statutory law 
governing the practice of law. 

(d) The premium rates charged for insuring against loss by reason of 
encumbrances and defective title and for insuring real estate closing services 
shall be based on the purchase price of the real estate being conveyed or the 
loan amount and shall not be established as flat fees. If a title insurer has also 
issued title insurance protecting a lender or owner against loss by reason of 
encumbrances and defective title, the insurer shall charge one undivided 
premium for the combination of the title insurance and the closing services 
insurance. 

(e) If the premium stated upon a policy of title insurance has been 
understated or overstated due to inadvertence, mistake, or miscalculation of 
the closing attorney or his employees, and the incident is not purposeful or part 
of a pattern, the Commissioner of Insurance shall not be required to impose a 
civil penalty or other sanction for the inadvertence, mistake, or miscalculation. 
(1899, c. 54, s. 38; 1901, c. 391, s. 3; Rev., s. 4745; C.S., s. 6395; 1923, c. 71; 1973, 
c. 128; 1985, c. 666, s, 438; 1987, c. 625, ss. 1-3; 1993, c. 129, s..1; c. 504,.s..15.) 


CASE NOTES 


Ethical Obligation of Attorney. — Where _ the possible perpetuation of a fraud. Lawyers 
attorney knew that a particular lot was mistak- Title Ins. Co. v. Golf Links Dev. Corp., 87 F. 
enly included in the deed, he was under an _— Supp. 2d 505 (W.D.N.C. 1999). 
ethical obligation to disclose this information to Cited in Gardner v. North Carolina State 
the title insurance company in order to prevent Bar, 316 N.C. 285, 341 S.E.2d 517 (1986). 


§ 58-26-5. Certificate of authority to do business. 


Before any such company may issue any policy or make any contract or 
guarantee of insurance, it shall file with the Commissioner a certified copy of 
the record or the certificate of its organization in the office of the Secretary of 
State, and obtain from the Commissioner his certificate that it has complied 
with the laws applicable to it and that it is authorized to do business. (1899, c. 
04, s. 38; 1901, c. 391, s. 3; Rev., s. 4745; C.S., s. 6396; 1991, c. 720, s. 4.) 
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§ 58-26-10. Financial statements and licenses required. 


Title insurance companies are subject to G.S. 58-2-131, 58-2-132, 58-2-133, 
58-2-134, 58-2-165, 58-2-180, and 58-6-5. The Commissioner may require title 
insurance companies to separately report their experience in insuring titles 
and in insuring closing services. The Commissioner shall annually license such 
companies and their agents. (1899, c. 54, s. 38; 1901, c. 391, s. 3; Rev., s. 4745; 
C.S., 8.6397; 1987, ¢..625, ‘ss:.4,.5; 1991, c..720;.s..4:1993., ex. 50435017: 
19992132, -s:A1-5,) 


§ 58-26-15. Limitation of risk. 


No real estate title insurance company shall guarantee or insure in any one 
risk on real property located in North Carolina more than forty percent (40%) 
of its combined capital and surplus without first having the approval of the 
Commissioner, which approval shall be endorsed upon the policy. (1945, c. 386; 
1967,,c. 936; 1993, c. 504, s..18.) 


Legal Periodicals. — For article, “Transfer- the Present System Functions,” see 49 N.C.L. 
ring North Carolina Real Estate Part I: How Rev. 413 (1971). 


§ 58-26-20. Unearned premium reserve. 


Every domestic title insurance company shall, in addition to other reserves, 
establish and maintain a reserve to be known as the “unearned premium 
reserve’ for title insurance, which shall at all times and for all purposes be 
considered and constitute unearned portions of the original risk premiums and 
shall be charged as a reserve liability of such title insurance company in 
determining its financial conditions. The unearned premium reserve shall be 
withdrawn from the use of the insurer for its general purposes and placed in 
a trust account, as approved by the Commissioner, in favor of the holders of 
title policies and held available for reinsurance of the title policies in the event 
of insolvency of the insurer. Nothing herein contained shall preclude such an 
insurer from investing said reserve in investments authorized by law for such 
an insurer, and the income from such invested reserve shall be included in the 
general income of the insurer to be used by such insurer for any lawful 
purpose. (1969, c. 897; 1973, c. 1035, s. 1; 1998, c. 504, s. 19.) 


§ 58-26-25. Amount of unearned premium reserve. 


(a) The unearned premium reserve of every domestic title insurance com- 
pany shall consist of the aggregate of: 
(1) The amount of the unearned premium reserve held as of December 31, 
1998. 
(2) The amount of all additions required to be made to such reserve by this 
section, less the reduction of such aggregate amount required hereby. 
(b) A domestic title insurance company on and after January 1, 1999, shall 
reserve initially as an unearned premium reserve a sum equal to ten per 
centum (10%) of the following items set forth in the title insurer’s most recent 
annual statement on file with the Commissioner: 
(1) Direct premiums written; and 
(2) Premiums for reinsurance assumed less premiums for reinsurance 
ceded during the year. 
(c) The aggregate of the amounts set aside in unearned premium reserves in 
any calendar year, pursuant to subsection (b) of this section, shall be reduced 
annually at the end of each calendar year following the year in which the policy 
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is issued, over a period of 20 years, pursuant to the following: twenty percent 
(20%) the first year; ten percent (10%) for years two and three; five percent 
(5%) for years four through 10; three percent (3%) for years 11 through 15; and 
two percent (2%) for years 16 ‘through 20. 

(d) The entire amount of the unearned premium reserve held as of Decem- 

ber 31, 1998, shall be accorded a fresh start and shall be released from said 
reserve and restored to net profits in accordance with the percentages set forth 
in subsection (c) of this section. 
_ (e) A supplemental reserve shall be established in accordance with the © 
instructions of the annual statement required by G.S. 58-2-165 and G.S. 
58-26-10 consisting of the reserves necessary, when taken in combination with 
the reserves required by subsections (a) through (d) of this section to cover the 
company’s liabilities with respect to all losses, claims, and loss adjustment 
expenses. 

(f) Each title insurer subject to the provisions of this Article shall file with 
its annual statement required by G.S. 58-2-165 and G.S. 58-26-10 a certifica- 
tion of a member in good standing of the American Academy of Actuaries. The 
actuarial certification required of a title insurer must conform to the annual 
statement instructions for title insurers of the National Association of Insur- 
ance Commissioners. (1969, c. 897; 1973, c. 1035, ss. 2-4; 1999-383, s. 1.) 


§ 58-26-30. Unearned premium reserve on policies issued 
by foreign or alien title insurance companies. 


Every foreign or alien title insurance company licensed to transact title 
insurance in this State shall reserve and maintain the same reserves as are 
required of domestic companies under the provisions of G.S. 58-26-25, unless 
by the laws of the state or country of domicile of such company there is 
required to be set aside and maintained an unearned premium reserve in at 
least as great an amount as is required of domestic companies by that section. 
(1969, c. 897; 1987, c. 864, s. 4.) 


§ 58-26-35. Maintenance of the unearned premium re- 
serve. 


If by reason of any cause, other than depreciation in the market value of 
investments, the amount of the assets of a title insurance company held as 
investments of its unearned premium reserve should on any date be less than 
the amount required to be maintained by law in such reserve, and the 
deficiency shall not be promptly cured, such title insurance company shall 
forthwith give written notice thereof to the Commissioner and shall make no 
further policies, contracts of title insurance or reinsurance agreements of title 
insurance until the deficiency shall have been eliminated and until it shall 
have received written approval from the Commissioner authorizing it to again 
issue such policies, contracts of title insurance or agreements. (1969, c. 897.) 


§ 58-26-40. Use of the unearned premium reserve on liqui- 
dation, dissolution or insolvency. 


(a) If a title insurance company becomes insolvent, or is in the process of 
liquidation or dissolution, or in the possession of the Commissioner: 

(1) Such amount of the assets of such title insurance company equal to the 
unearned premium reserve then remaining as is necessary may be 
used by or with the written approval of the Commissioner, to pay for 
reinsurance of the liability of such title insurance company upon all 
outstanding policies or contracts or reinsurance agreements of title 
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insurance, as to which claims for losses by the holders are not then 
pending, the balance, if any, of assets equal to the unearned premium 
reserve fund then remaining, then to be transferred to the general 
assets of the title insurance company. 

(2) The assets other than the unearned premium reserve shall be avail- 
able to pay claims for losses sustained by holders of policies then 
pending or arising up to the time reinsurance is effected. In the event 
that claims for losses are in excess of such other assets of the title 
insurance company, such claims, when established, shall be paid pro 
rata out of the surplus assets attributable to the unearned premium 
reserve, to the extent of such surplus, if any. 

(b) In the event that reinsurance is not obtained, the unearned premium 
reserve and assets constituting minimum capital, or so much as remains 
thereof after outstanding claims have been paid, shall constitute a trust fund 
to be held by the Commissioner for 20 years, out of which claims of policyhold- 
ers shall be paid as they arise. The balance, if any, of such fund shall, at 
expiration of 20 years, revert to the general assets of the title insurance 
company. (1969, c. 897.) 


ARTICLE 27. 


Title Insurance Companies and Land Mortgage Companies 
Issuing Collateral Loan Certificates. 


§ 58-27-1. Issuance of collateral loan certificates; security. 


Any domestic land mortgage company or title insurance company having a 
paid-in capital and surplus of at least two hundred thousand dollars 
($200,000), may, under the supervision and control of the Commissioner, issue 
collateral loan certificates, or other certificates of indebtedness secured by the 
deposit of first mortgages on real estate with the Commissioner, or under his 
direction, or secured by the deposit with the Commissioner, or under his 
direction, of collateral trust bonds secured by first mortgages, the principal and 
interest of which said mortgages is guaranteed by a surety company having 
assets of at least ten million dollars ($10,000,000), upon a basis not to exceed 
one hundred dollars ($100.00) for each one hundred dollars ($100.00) of 
liability under the collateral loan certificates or other certificates of indebted- 
ness outstanding and secured by such first mortgages or collateral trust bonds. 
C19 242.0. 204,.s: 1; 199]; c.'720,.3..4.) 


§ 58-27-5. Prohibition against payment or receipt of title 
insurance kickbacks, rebates, commissions 
and other payments. 


(a) No person or entity selling real property, or performing services as a real 
estate agent, attorney or lender, which services are incident to or a part of any 
real estate settlement or sale, shall pay or receive, directly or indirectly, any 
kickback, rebate, commission or other payment in connection with the issu- 
ance of title insurance for any real property which is a part of such sale or 
settlement; nor shall any title insurance company, agency or agent make any 
such payment. 

(b) Any person or entity violating the provisions of this section shall be 
guilty of a Class 2 misdemeanor which may include a fine of not more than five 
thousand dollars ($5,000). 
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(c) No persons or entity shall be in violation of this section solely by reason 
of ownership of stock in a bona fide title insurance company, agency, or agent. 
For purposes of this section, and in addition to any other statutory or 
regulatory requirements, a bona fide title insurance company, agency or agent 
is defined to be a company, agency or agent that passes upon and makes title 
insurance underwriting decisions on title risks, including the issuance of title 
insurance policies, binders and endorsements, and that maintains a separate 
and distinct staff and office or offices for such purposes. (1978, c. 1336, s. 1; 
1985, c. 666, s. 24; 1993, c. 504, s. 41; c. 539, s. 453; 1994, Ex. Sess., c. 24, s. 
14(c).) 


§ 58-27-10. Licenses. 


Any domestic land mortgage company, or title insurance company, wishing 
to do business under the provisions of this Article upon making written 
application and submitting proof satisfactory to the Commissioner that its 
business, capital and other qualifications comply with the provisions of this 
Article, upon paying to the Commissioner, the sum of five hundred dollars 
($500.00) as a license fee and all other fees assessed against such company may 
be licensed to do business in this State under the provisions of this Article until 
the first day of the following July, and may have its license renewed for each 
year thereafter so long as it complies with the provisions of this Article and 
such rules adopted by the Commissioner. For each such renewal such company 
shall pay to the Commissioner the sum of one thousand dollars ($1,000), and 
all other fees assessed against such company and such renewal shall continue 
in force and effect until a new license be issued or specifically refused, unless 
revoked for good cause. The Commissioner, or any person appointed by him, 
shall have the power and authority to make such rules and regulations and 
examinations not inconsistent with the provisions of this Article, as may be in 
his discretion necessary or proper to enforce the provisions hereof and secure 
compliance with the terms of this Article. For any examination made hereun- 
der the Commissioner shall charge the land mortgage companies or title 
insurance companies examined with the actual expense of such examination. 
(1927707 204,%s) 2; 1,955; '6011.79)'s N33 199 D6 272064 te.) 721s ok 1999143505: 
4.) 


§ 58-27-15. Annual statements furnished. 


Every such domestic land mortgage company or title insurance company 
doing business in this State under this Article shall annually file with the 
Commissioner on or before the first day of March in each year a full and 
complete sworn statement of its financial condition on the thirty-first day of 
December next preceding. Such statement shall plainly exhibit all real and 
contingent assets and liabilities and a complete account of its income and 
disbursements during the year, and shall also exhibit the amount of real estate 
mortgages deposited by such land mortgage company or title insurance 
company for the protection of the certificates issued under this Article. The 
Commissioner is hereby empowered to require such further information as 
may be reasonably necessary to satisfy him that the statements contained in 
the sworn statements are true and correct. (1927, c. 204, s. 3; 1991, c. 720, s. 
4.) 
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ARTICLE 28. 


Unauthorized Insurers. 


§ 58-28-1. Purpose of Article. 


It is the purpose of this Article to abate and prevent the practices of 
unauthorized insurers within the State of North Carolina, and to provide 
methods for effectively enforcing the laws of this State against such practices. 
The General Assembly finds that there is within this State a substantial 
amount of insurance business being transacted by insurers who have not 
complied with the laws of this State and have not been authorized by the 
Commissioner to do business. These practices by unauthorized insurers are 
deemed to be harmful and contrary to public welfare of the citizens of this 
State. The difficulties which arise from the acts and practices of unauthorized 
insurers are compounded by the fact that such companies may be licensed in 
foreign jurisdictions and conduct a long-range business without having per- 
sonal representatives or agents in proximity to insureds. The General Assem- 
bly further declares that it is a subject of vital public interest to the State that 
unlicensed and unauthorized companies have been and are now engaged in 
soliciting by way of direct mail and other advertising media, insurance risks 
within this State, and that such companies enjoy the many benefits and 
privileges provided by the State as well as the protection afforded to citizens 
under exercise of the police powers of the State, without themselves being 
subject to the laws designed to protect the insurance consuming public. The 
provisions of this Article are in addition to all other statutory provisions of 
Articles 1 through 64 of this Chapter relating to unauthorized insurers and do 
not replace, alter, modify or repeal such existing provisions. (1967, c. 909, s. 1; 
1987, ¢:-864, s,.46; 1991;.c.,720,-s; 4.) 


CASE NOTES 


The purpose of §§ 58-28-1 through 58- 
28-15 is to protect unwary North Carolinians 
against the overreaching machinations and so- 
licitations of unauthorized out-of-state insurers 
in selling insurance policies; certainly, their 
purpose is not to immunize from liability 
indemnitors who travel to other states and 


induce foreign sureties to bond fledgling North 
Carolina building contractors that have no 
credit of their own and that require bonds to 
stay in business. Henry Angelo & Sons v. Prop- 
erty Dev. Corp., 63 N.C. App. 569, 306 S.E.2d 
162 (1983). 


§ 58-28-5. Transacting business without certificate of au- 
thority prohibited; exceptions. 


(a) Except as otherwise provided in this section, it is unlawful for any 
company to enter into a contract of insurance as an insurer or to transact 
insurance business in this State as set forth in G.S. 58-28-10, without a license 
issued by the Commissioner. This section does not apply to the following acts 


or transactions: 


(1) The procuring of a policy of insurance upon a risk within this State 
where the applicant is unable to procure coverage in the open market 
with admitted companies and is otherwise in compliance with Article 


21 of this Chapter. 


(2) Contracts of reinsurance; but not including assumption reinsurance 
transactions, whereby the reinsuring company succeeds to all of the 
liabilities of and supplants the ceding company on the insurance 


A471 


$58-28-5 CH. 58. INSURANCE $58-28-5 


contracts that are the subject of the transaction, unless prior approval 
has been obtained from the Commissioner. 

(3) Transactions in this State involving a policy lawfully solicited, written 
and delivered outside of this State covering only subjects of insurance 
not resident, located or expressly to be performed in this State at the 
time of issuance, and which transactions are subsequent to the 
issuance of such policy. 

(4) Transactions in this State involving group life insurance, group 
annuities, or group, blanket, or franchise accident and health insur- 
ance where the master policy for the insurance was lawfully issued 
and delivered in a state in which the company was authorized to 
transact business. 

(5) Transactions in this State involving all policies of insurance issued 
before to July 1, 1967. 

(6) The procuring of contracts of insurance issued to a nuclear insured. As 
used in this subdivision, “nuclear insured” means a public utility 
procuring insurance against radioactive contamination and other 
risks of direct physical loss at a nuclear electric generating plant. 

(7) Insurance independently procured, as specified in subsection (b) of this 
section. 

(8) Insurance on vessels or craft, their cargoes, marine builders’ risks, 
marine protection and indemnity, or other risks commonly insured 
under marine insurance policies, as distinguished from inland marine 
insurance policies. 

(9) Transactions in this State involving commercial aircraft insurance, 
meaning insurance against (i) loss of or damage resulting from any 
cause to commercial aircraft and its equipment, (11) legal liability of 
the insured for loss or damage to another person’s property resulting 
from the ownership, maintenance, or use of commercial aircraft, and 
(iii) loss, damage, or expense incident to a liability claim. 

(b) Any person in this State may directly procure or directly renew insur- 
ance with an unlicensed insurer without the involvement of an agent, broker, 
or surplus lines licensee, on a risk located or to be performed, in whole or in 
part, in this State. The person shall, within 30 days after the date the 
insurance is procured or renewed, file a written report with the Commissioner 
on forms prescribed by the Commissioner. The report must contain the name 
and address of the insured; name and address of the insurer; the subject of 
insurance; a general description of the coverage; the amount of premium 
currently charged; and any additional information requested by the Commis- 
sioner. The report must also contain an affidavit of the insured that states that 
the full amount or kind of insurance cannot be obtained from insurers that are 
admitted to do business in this State; and that the insured has made a diligent 
search among the insurers that are admitted to transact and are actually 
writing the particular kind and class of insurance in this State. Gross 
premiums charged for the insurance, less any return premiums, are subject to 
a tax at the rate of five percent (5%). At the time of filing the report required 
by this subsection, the insured shall pay the tax to the Commissioner. The 
Commissioner has the powers specified in G.S. 58-21-90 with respect to the tax 
levied by this subsection. 

(c) This section does not apply to any surviving nonprofit corporation that 
results from a merger between the nonprofit corporation established by the 
North Carolina State Bar Council pursuant to Chapter 707 of the 1975 Session 
Laws of North Carolina and another domestic nonprofit corporation; provided, 
however, that any such surviving corporation shall register with the North 
Carolina State Bar Council under G.S. 84-23.1. (1967, c. 909, s. 1; 1971, c. 510, 
Sit 98o,CcO88.se2. LOS Cy 12dy SS ade DanC 1 O04 uss 1 a10n1 991. c: 644. 3.6: 
1993, c. 409, s. 26; c. 504, s. 20; 1995, c. 198, s. 30; 1999-219, s. 5.4.) 
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CASE NOTES 


The purpose of §§ 58-28-1 through 58- 
28-15 is to protect unwary North Carolinians 
against the overreaching machinations and so- 
licitations of unauthorized out-of-state insurers 
in selling insurance policies; certainly, their 
purpose is not to immunize from liability 
indemnitors who travel to other states and 


Carolina building contractors that have no 
credit of their own and that require bonds to 
stay in business. Henry Angelo & Sons v. Prop- 
erty Dev. Corp., 63 N.C. App. 569, 306 S.E.2d 
162 (1983). 

Cited in Blackwelder v. City of Winston- 
Salem, 332 N.C. 319, 420 S.E.2d 432 (1992). 


induce foreign sureties to bond fledgling North 


§ 58-28-10. Acts or transactions deemed to constitute 
transacting insurance business in this State. 


The following acts, if performed in this State, shall be included among those 
deemed to constitute transacting insurance business in this State: 

(1)a. Maintaining any agency or office where any acts in furtherance of an 
insurance business are transacted, including, but not limited to 
the execution of contracts of insurance with citizens of this or any 
other state; 

b. Maintaining files or records of contracts of insurance; or 
c. Receiving payments of premiums for contracts of insurance. 

(2) Likewise, any of the following acts in this State, whether effected by 
mail or otherwise by an unauthorized insurer, is included among 
ee deemed to constitute transacting insurance business in this 

tate: 

a. The issuance or delivery of contracts of insurance to residents of 
this State or to corporations authorized to do business therein; 

b. The soliciting of applications for contracts of insurance through the 
use of the United States mail or any other media, method or 
device; 

c. The collections of premiums, membership fees, assessments or 
other considerations for such contracts; or 

d. The transaction of any matters prior to or subsequent to the 
execution of such contracts in contemplation thereof or arising 
out of them. 

Any company violating any of the provisions of this section, by doing any of 
the foregoing acts or transactions while not authorized to do business within 
this State, shall be subject to penalty of not less than one thousand dollars 
($1,000) nor more than five thousand dollars ($5,000) for each offense; such 
penalty shall be payable to the Commissioner, who shall in turn forward the 
same to the county or counties wherein the violation or violations occur, for the 
use of the public schools of such county or counties: Provided, that each day in 
which a violation occurs shall constitute a separate offense. The Attorney 
General of the State of North Carolina at the request of and upon information 
from the Commissioner shall initiate a civil action in behalf of the Commis- 
sioner in any county of the State wherein a violation under this section occurs 
to recover the penalty provided. Service of process upon the unauthorized 
insurer shall be had as is provided in G.S. 58-28-40. (1967, c. 909, s. 1; 1985, ¢. 
666, s. 22; 1991, c. 720, s. 4.) 


CASE NOTES 


The purpose of §§ 58-28-1 through 58- 
28-15 is to protect unwary North Carolinians 
against the overreaching machinations and so- 
licitations of unauthorized out-of-state insurers 


in selling insurance policies; certainly, their 
purpose is not to immunize from liability 
indemnitors who travel to other states and 
induce foreign sureties to bond fledgling North 
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Cited in Blackwelder v. City of Winston- 
Salem, 332 N.C. 319, 420 S.E.2d 432 (1992). 


Carolina building contractors that have no 
credit of their own and that require bonds to 
stay in business. Henry Angelo & Sons v. Prop- 
erty Dev. Corp., 63 N.C. App. 569, 306 S.E.2d 
162 (1983). 


§ 58-28-15. Validity of acts or contracts of unauthorized 
company shall not impair obligation of con- 
tract as to the company; maintenance of suits; 
right to defend. 


The failure of a company to obtain a license shall not impair the validity of 
any acts or contracts of the company. Any person or insured holding contracts 
of insurance of an unauthorized insurer may bring an action in the courts of 
this State under the provisions of G.S. 58-16-35 for the enforcement of any 
rights pursuant to the contract of insurance. The failure of the insurance 
company to obtain a license shall not prevent such company from defending 
any action at law or suit in equity in any court of this State so long as the said 
company fully complies with the provisions of G.S. 58-16-35(c), but no company 
transacting insurance business in this State without a license shall be 
permitted to maintain an action at law or in equity in any court of this State 
to enforce any right, claim or demand arising out of the transaction of such 
business until such company shall have obtained a license. Nor shall an action 
at law or in equity be maintained in any court of this State by any successor or 
assignee of such company on any such right, claim or demand originally held 
by such company until a license shall have been obtained by the company or by 
a company which has acquired all or substantially all of its assets. Nothing in 
this section shall be construed to abrogate the conditions of admission into this 
State nor to impair the authority of the Commissioner with respect to the 
issuance of licenses. The Commissioner in considering the issuance of a license 
shall take into consideration the acts or transactions which an unauthorized 
company has engaged in in this State prior to its application for a license. 
(1967, c. 909, s. 1; 1991, c. 720, ss. 4, 56; 1999-132, s. 9.1; 2000-140, s. 12.) 


Effect of Amendments. — Session Laws 
2000-140, s. 12, effective July 21, 2000, substi- 


tuted “licenses” for “certificates of authority” at 
the end of the next to last sentence. 


CASE NOTES 


The purpose of §§ 58-28-1 through 58- 
28-15 is to protect unwary North Carolinians 
against the overreaching machinations and so- 
licitations of unauthorized out-of-state insurers 
in selling insurance policies; certainly, their 
purpose is not to immunize from liability 
indemnitors who travel to other states and 
induce foreign sureties to bond fledgling North 
Carolina building contractors that have no 
credit of their own and that require bonds to 
stay in business. Henry Angelo & Sons v. Prop- 
erty Dev. Corp., 63 N.C. App. 569, 306 S.E.2d 
162 (1983). 

The phrase “action at law or in equity” 
cannot be interpreted to prevent cross- 


claims among defendants sued by others. 
Henry Angelo & Sons v. Property Dev. Corp., 63 
N.C. App. 569, 306 S.E.2d 162 (1983). 

This section deprives unauthorized insurers 
only of the right “to maintain an action at law 
or in equity” in regard to their prohibited busi- 
ness; it says nothing at all about maintaining 
cross-claims against codefendants. Henry 
Angelo & Sons v. Property Dev. Corp., 63 N.C. 
App. 569, 306 S.E.2d 162 (1983). 

This section will not be extended be- 
yond its express terms. Henry Angelo & Sons 
v. Property Dev. Corp., 63 N.C. App. 569, 306 
S.E.2d 162 (1983). 
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§ 58-28-20. Cease and desist orders. 


(a) Whenever the Commissioner, from evidence satisfactory to him, has 
reasonable grounds to believe that any person is violating or is about to violate 
G.S. 58-28-5, he may, after notice and opportunity for hearing, reduce his 
findings to writing and issue and cause to be served upon such person an order 
to cease and desist from violating G.S. 58-28-5. 

(b) Until the expiration of the time allowed under G.S. 58-28-25(a) for filing 
a petition for review, if no such petition has been duly filed within such time; 
or if a petition for review has been filed within such time, then until the 
transcript of the record in the proceeding has been filed in the Court, the 
Commissioner may at any time, upon such notice and in such manner as he 
considers proper, modify or set aside in whole or in part any order issued by 
him under this section. 

(c) After the expiration of the time allowed for filing a petition for review, if 
no such petition has been duly filed within such time, the Commissioner may 
at any time, after notice and opportunity for hearing, reopen and alter, modify, 
or set aside, in whole or in part, any order issued by him under this section, 
whenever in his opinion conditions of fact or of law have so changed as to 
require such action or if the public interest requires. 

(d) Whenever the Commissioner has evidence that any person has or is 
violating G.S. 58-28-5, or has or is violating any order or requirement of the 
Commissioner issued or promulgated by the Commissioner under this Article, 
and that the interests of policyholders, creditors, or the public may be 
irreparably harmed by delay, the Commissioner may issue a cease and desist 
order. Notice of the cease and desist order and notice of hearing shall be 
delivered by first-class mail. (1967, c. 909, s. 1; 1987, c. 864, s. 61; 1989, c. 485, 
s. 14; 1999-294, s. 6.) 


§ 58-28-25. Judicial review of cease and desist orders. 


(a) Any person required by an order of the Commissioner under G.S. 
58-28-20 to cease and desist may obtain a review of such order by filing in the 
Superior Court of Wake County, within 30 days from the date of the service of 
such order, a written petition praying that the order of the Commissioner be 
set aside. A copy of such petition shall be immediately served upon the 
Commissioner, and the Commissioner shall then immediately certify and file 
in the court a transcript of the entire record in the proceeding, including all the 
evidence taken, and the order of the Commissioner. Upon such filing of the 
petition and transcript the court has jurisdiction of the proceeding and of the 
question determined therein, shall determine whether the filing of such 
petition shall operate as a stay of such order of the Commissioner, and has the 
power'to make and enter upon the pleadings, evidence, and proceedings set 
forth in such transcript a decree modifying, affirming, or reversing the order of 
the Commissioner, in whole or in part. The findings of the Commissioner as to 
the facts, if supported by substantial evidence, shall be conclusive. 

(b) To the extent that the order of the Commissioner is affirmed, the court 
shall thereupon issue its own order commanding obedience to the terms of such 
order of the Commissioner. If either party applies to the court for leave to 
adduce additional evidence, and satisfies the court that such additional 
evidence is material and that there were reasonable grounds for the failure to 
adduce such evidence in the proceeding before the Commissioner, the court 
may order such additional evidence to be taken before the Commissioner and 
to be adduced upon the hearing in such manner and upon such terms and 
conditions as the court considers proper. The Commissioner may modify his 
findings of fact, or make new findings by reason of the additional evidence so 
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taken; and he shall file such modified or new findings which, if supported by 
substantial evidence, shall be conclusive; or shall file his recommendations, if 
any, for the modification or setting aside of his original order, with the return 
of such additional evidence. 

(c) Acease and desist order issued by the Commissioner under G.S. 58-28-20 
shall become final: 

(1) Upon the expiration of the time allowed for filing a petition for review 
if no such petition has been duly filed within such time; except that 
the Commissioner may thereafter modify or set aside his order to the 
extent provided in G.S. 58-28-20(b); or 

(2) Upon the final decision of the court if the court directs that the order 
of the Commissioner be affirmed or the petition for review dismissed. 

(d) No order of the Commissioner under this Article or order of a court to 
enforce the same shall in any way relieve or absolve any person affected by 
such order from any liability under any other laws of this State. (1989, c. 485, 
s,, 15.) 


§ 58-28-30. Penalty. 


Any person who willfully violates a cease and desist order of the Commis- 
sioner under G.S. 58-28-20, after it has become final, and while such order is 
in effect, is subject to the provisions of G.S. 58-2-70. (1989, c. 485, s. 15.) 


§ 58-28-35. Provisions of Article additional to existing law; 
application. 


The powers vested in the Commissioner by this Article are additional to any 
other powers to enforce any penalties, fines, or forfeitures authorized by law 
with respect to transacting the business of insurance without authority. This 
Article applies to all kinds of insurance, including service corporations that 
would be subject to Article 65 of this Chapter, HMOs that would be subject to 
Article 67 of this Chapter, MEWAs that would be subject to Article 49 of this 
Chapter, and self-insured workers compensation operations that would be 
subject to Article 47 of this Chapter or Article 4 of Chapter 97 of the General 
Statutes. (1989, c. 485, s. 15; 1999-244, s. 9.) 


§ 58-28-40. Service of process on Secretary of State as 
agent for unauthorized company. 


(a) Any act of entering into a contract of insurance as an insurer or 
transacting insurance business in this State, as set forth in G.S. 58-28-10 by an 
unauthorized, foreign or alien company, shall be equivalent to and shall 
constitute an appointment by such company of the Secretary of State‘to be its 
true and lawful attorney upon whom may be served all lawful process in any 
action or proceeding against it arising out of a violation of G.S. 58-28-5, and 
any of said acts shall be a signification of its agreement that any such process 
against it, which is so served, shall be of the same legal force and validity as if 
in fact served upon the company. 

(b) Service of process on the Secretary of State shall be made by the sheriff 
delivering to and leaving with the Secretary of State duplicate copies of such 
process, notice or demand. Service shall be deemed complete when the 
Secretary of State is so served. The Secretary of State shall endorse upon both 
copies the time of receipt and shall forthwith send one of such copies by 
registered mail, with return receipt requested, to such insurer at its last 
known principal place of business as shown on the process, notice or demand 
served on the Secretary of State. The Commissioner and the Attorney General 
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shall see that such address is included on the process, notice or demand which 
is served upon the Secretary of State. A copy of the complaint or order of the 
clerk extending the time for filing the complaint must be mailed to the insurer 
with the copy of the summons. When a copy of the complaint is not mailed with 
the summons, the Secretary of State shall mail a copy of the complaint when 
it is served on him in the same manner as the copy of summons is required to 
be mailed. 

(c) Upon the return to the Secretary of State of the requested return receipt 
showing delivery and acceptance of such registered mail, or upon the return of 
such registered mail showing refusal thereof by such unauthorized insurer, the 
Secretary of State shall note thereon the date of such return to him and shall 
attach either the return receipt or such refused mail including the envelope, as 
the case may be, to the copy of the process, notice or demand theretofore 
retained by him and shall mail the same to the clerk of the court in which such 
action or proceeding is pending and in respect of which such process, notice or 
demand was issued. Such mailing, in addition to the return by the sheriff, shall 
constitute the due return required by law. The clerk of the court shall 
thereupon file the same as a paper in such action or proceeding. 

(d) Service made under this section shall have the same legal force and 
validity as if the service had been made personally in this State. The refusal of 
any such unauthorized insurer to accept delivery of the registered mail 
provided for in subsection (b) of this section or the refusal to sign the return 
receipt shall not affect the validity of such service; and any foreign or alien 
insurer refusing to accept delivery of such registered mail shall be charged 
with knowledge of the contents of any process, notice or demand contained 
therein. 

(e) Whenever service of process is made upon the Secretary of State as 
herein provided the defendant unauthorized insurer shall have 30 days from 
the date when the defendant receives or refuses to accept the registered mail 
containing the copy of the complaint sent as in this section provided in which 
to appear and answer the complaint in the action or proceeding so instituted. 
Entries on the defendant’s return receipt or the refused registered mail shall 
be sufficient evidence of such date. If the date of acceptance or refusal to accept 
the registered mail cannot be determined from the entries on the return receipt 
or from notations of the postal authorities on the envelope, then the date when 
the defendant accepted or refused to accept the registered mail shall be 
deemed to be the date that the return receipt or the registered mail was 
received back by the Secretary of State. 

(f) The court in any action or proceeding in which service is made in the 
manner provided in the above paragraph may, in its discretion, order such 
postponement as may be necessary to afford such company reasonable oppor- 
tunity to defend such action or proceeding. 

(g) The Secretary of State shall keep a summarized record of all processes, 
notices and demands served upon him under this section, and shall record 
therein the time of such service and his action with reference thereto. 

(h) Nothing herein contained shall limit or affect the right to serve any 
process, notice or demand to be served upon an insurer in any other manner 
now or hereafter permitted by law. 

(i) No judgment by default shall be entered in any such action or proceeding 
until the expiration of 30 days from the date of the filing of the affidavit of 
compliance. (1967, c. 909, s. 1; 1987, c. 864, ss. 62-64; 1991, c. 720, s. 4.) 


§ 58-28-45. Uniform Unauthorized Insurers Act. 


(a) No person, corporation, association or partnership shall in this State act 
as agent for any insurer not authorized to transact business in this State, or 
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negotiate for or place or aid in placing insurance coverage in this State for 
another with any such insurer. 
(b) No person, corporation, association or partnership shall in this State aid 
any unauthorized insurer in effecting insurance or in transacting insurance 
business in this State, either by fixing rates, by adjusting or investigating 
losses, by inspecting or examining risks, by acting as attorney-in-fact or as 
attorney for service for process, or otherwise, except as provided in subsection 
(e) hereof. 
(c) No person, corporation, association or partnership shall make, negotiate 
for or place, or aid in negotiating or placing any insurance contract in this 
State for another who is an applicant for insurance covering any property or 
risk in another state, territory or district of the United States with any insurer 
not authorized to transact insurance business in the state, territory or district 
wherein such property or risk or any part thereof is located. 
(d) The provisions of the three foregoing subsections do not apply to 
contracts of reinsurance, or to contracts of insurance made through surplus 
lines licensees as provided in Article 21 of this Chapter, nor do they apply to 
any insurer not authorized in this State, or its representatives, in investigat- 
ing, adjusting losses or otherwise complying in this State with the terms of its 
insurance contracts made in a state wherein the insurer was authorized; 
provided, the property or risk insured under such contracts at the time such 
contract was issued was located in such other state. A motor vehicle used and 
kept garaged principally in another state shall be deemed to be located in such 
state. 
(e)(1) Repealed by Session Laws 1985, c. 666, s. 40. 
(2) Such service of process shall be made by delivering and leaving with 
the Commissioner or to some person in apparent charge of his office 
two copies thereof and the payment to him of such fees as may be 
prescribed by law. The Commissioner shall forthwith mail by regis- 
tered mail one of the copies of such process to the defendant at its last 
known principal place of business, and shall keep a record of all such 
process so served upon him. Such service of process is sufficient 
provided notice of such service and a copy of the process are sent 
within 10 days thereafter by registered mail by plaintiff’s attorney to 
the defendant at its last known principal place of business, and the 
defendant’s receipt, or receipt issued by the post office with which the 
letter is registered, showing the name of the sender of the letter and 
the name and address of the person to whom the letter is addressed, 
and the affidavit of plaintiff’s attorney showing a compliance herewith 
are filed with the clerk of the court in which such action is pending on 
or before the date the defendant is required to appear, or within such 
further time as the court may allow. However, no plaintiff or com- 
plainant shall be entitled to a judgment by default under this 
subdivision (2) until the expiration of 30 days from the date of the 
filing of the affidavit of compliance. 
(3) Service of process in any such action, suit or proceeding shall be in 
addition to the manner provided in the preceding subdivision (2) be 
valid if served upon any person within this State who, in this State on 
behalf of such insurer, is 
a. Soliciting insurance, or 
b. Making any contract of insurance or issuing or delivering any 
policies or written contracts of insurance, or 

c. Collecting or receiving any premium for insurance; and a copy of 
such process is sent within 10 days thereafter by registered mail 
by plaintiff's attorney to the defendant at the last known princi- 
pal place of business of the defendant, and the defendant’s 
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receipt, or the receipt issued by the post office with which the 
letter is registered, showing the name of the sender of the letter 
and the name and address of the person to whom the letter is 
addressed, and the affidavit of plaintiff’s attorney showing a 
compliance herewith are filed with the clerk of the court in which 
such action is pending on or before the date the defendant is 
pete to appear, or within such further time as the court may 
allow. 

d. Nothing in this subsection (e) shall limit or abridge the right to 
serve process, notice or demand upon any insurer in any other 
manner now or hereafter permitted by law. 

(f) No unauthorized insurer shall institute or file, or cause to be instituted 
or filed, any suit, action or proceeding in this State to enforce any right, claim 
or demand arising out of the transaction of business in this State until such 
insurer shall have obtained a license to transact insurance business in this 
State. Nothing in this subsection shall be construed to require an unauthorized 
insurance company to obtain a license before instituting or filing, or causing to 
be instituted or filed, any suit, action or proceeding either in connection with 
any of its investments in this State or in connection with any contract issued 
by it at a time when it was authorized to do business in the state where such 
contract was issued. 

(g)(1) Before any unauthorized insurer shall file or cause to be filed any 
pleading in any action, suit or proceeding instituted against it, such 
unauthorized insurer shall either 
a. File with the clerk of the court in which such action, suit or 

proceeding is pending a bond with good and sufficient sureties, to 
be approved by the court, in an amount to be fixed by the court 
sufficient to secure the payment of any final judgment which may 
be rendered in such action or 

b. Procure a license to transact the business of insurance in this 
State. 

(2) The court in any action, suit or proceeding in which service is made in 
the manner prescribed in subdivisions (2) and (3) of subsection (e) 
may order such postponement as may be necessary to afford the 
defendant reasonable opportunity to comply with the provisions of 
subdivision (1) of this subsection (g) and to defend such action. 

(3) Nothing in subdivision (1) of this subsection (g) shall be construed to 
prevent an unauthorized insurer from filing a motion to quash a writ 
or to set aside service thereof made in the manner provided in 
subdivisions (2) and (3) of subsection (e) on the ground either 
a. That no policy or contract of insurance has been issued or delivered 

to a citizen or resident of this State or to a corporation authorized 
to do business therein, or 

b. That such insurer has not been transacting business in this State, 
or 

c. That the person on whom service was made pursuant to subdivi- 
sion (3) of subsection (e) was not doing any of the acts enumerated 
therein. 

(h) Any person, corporation, association or partnership violating any of the 
provisions of this section shall be guilty of a Class 3 misdemeanor and shall 
only be fined not less than one thousand dollars ($1,000) nor more than five 
thousand dollars ($5,000). 

(i) This section shall be so interpreted and construed as to effectuate its 
general purpose to make uniform the law of those states which enact it. 

(j) This section may be cited as the Uniform Unauthorized Insurers Act. 
(1899, c. 54, s. 105; Rev., s. 4763; C.S., s. 6424; 1945, c. 386; 1985, c. 666, ss. 20, 
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40; 1987; c. 864, s: 17; 1993; c. 5389,-s. 454; 1994, Ex. Sess., c. 24, s. 14(c); 


1999-132, s. 9.1.) 


CASE NOTES 


Subdivision (e)(1) of this section is no 
longer in effect and has been superseded by 
§ 58-16-35. Safeway Trails, Inc. v. Stuyvesant 
Ins. Co., 211 F. Supp. 227 (M.D.N.C. 1962), 
aff'd, 316 F.2d 234 (4th Cir. 1963). 

This section applies only to fire insur- 
ance. Safeway Trails, Inc. v. Stuyvesant Ins. 
Co., 211 F. Supp. 227 (M.D.N.C. 1962), aff'd, 
316 F.2d 234 (4th Cir. 1963). 


void in the hands of the assured, and the 
company issuing a policy in violation of this 
section may not receive the premiums and rely 
upon the statute to invalidate the policy, for 
this would permit it to take advantage of its 
own wrong. T.T. Hay & Bro. v. Union Fire Ins. 
Co., 167 N.C. 82, 83 S.E. 241 (1914). 

Applied in Suits v. Old Equity Life Ins. Co., 
241 N.C. 483, 85 S.E.2d 602 (1955). 


This section does not make the policy 


ARTICLE 29. 


Unauthorized Insurers False Advertising Process Act. 


§ 58-29-1. Purpose; construction. 


(a) The purpose of this Article is to subject to the jurisdiction of the 
Commissioner and to the jurisdiction of the courts of this State, insurers not 
authorized to transact business in this State which place in or send into this 
State any false advertising designed to induce residents of this State to 
purchase insurance from insurers not authorized to transact business in this 
State. The General Assembly declares it is in the interest of the citizens of this 
State who purchase insurance from insurers which solicit insurance business 
in this State in the manner set forth in the preceding sentence that such 
insurers be subject to the provisions of this Article. In furtherance of such 
interest, the General Assembly in this Article provides a method of substituted 
service of process upon such insurers and declares in so doing, it exercises its 
power to protect its residents and also exercises powers and privileges 
available to the State by virtue of Public Law 15, 79th Congress of the United 
States, Chapter 20, 1st Session, section 340, which declares that the business 
of insurance and every person engaged therein shall be subject to the laws of 
the several states; the authority provided herein to be in addition to any 
existing powers of this State. 

(b) The provisions of this Article shall be liberally construed. (1965, c. 910; 
1991, cx720.1s, 4.) 


§ 58-29-5. Definitions. 


As used in this Article: 
(1) “Residents” shall mean and include person, partnership or corpora- 
tion, domestic, alien or foreign. 
(2) “Unfair Trade Practice Act” shall mean Article 63 of this Chapter. 
(1965,-¢2,910.) 


§ 58-29-10. Unlawful advertising; notice to unauthorized 
insurer and domiciliary insurance supervi- 
sory Official. 


No unauthorized foreign or alien insurer shall make, issue, circulate or 
cause to be made, issued or circulated, to residents of this State any estimate, 
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illustration, circular, pamphlet, or letter, or cause to be made in any newspa- 
per, magazine or other publication or over any radio or television station, any 
announcement or statement to such residents misrepresenting its financial 
condition or the terms of any contracts issued or to be issued or the benefits or 
advantages promised thereby, or the dividends or share of the surplus to be 
received thereon in violation of the Unfair Trade Practice Act, and whenever 
the Commissioner shall have reason to believe that any such insurer is 
engaging in such unlawful advertising, it shall be his duty to give notice of such 
fact by registered mail to such insurer and to the insurance supervisory official 
of the domiciliary state of such insurer. For the purpose of this section, the 
domiciliary state of an alien insurer shall be deemed to be the state of entry or 
the state of the principal office in the United States. (1965, c. 910.) 


§ 58-29-15. Action by Commissioner under Unfair Trade 
Practice Act. 


If after 30 days following the giving of the notice mentioned in G.S. 58-29-10 
such insurer has failed to cease making, issuing, or circulating such false 
misrepresentations or causing the same to be made, issued or circulated in this 
State, and if the Commissioner has reason to believe that a proceeding by him 
in respect to such matters would be to the interest of the public, and that such 
insurer is issuing or delivering contracts of insurance to residents of this State 
or collecting premiums on such contracts or doing any of the acts enumerated 
in G.S. 58-29-20, he shall take action against such insurer under the Unfair 
Trade Practice Act. (1965, c. 910.) 


§ 58-29-20. Acts appointing Commissioner as attorney for 
service of statement of charges, notices and 
process; manner of service; limitation on entry 
of order or judgment. 


(a) Any of the following acts in this State, effected by mail or otherwise, by 

any such unauthorized foreign or alien insurer: 
(1) The issuance or delivery of contracts of insurance to residents of this 
State, 
(2) The solicitation of applications for such contracts, 
(3) The collection of premiums, membership fees, assessments or other 
considerations for such contracts, or 
(4) Any other transaction of insurance business, 
Is equivalent to and shall constitute an appointment by such insurer of the 
Commissioner and his successor or successors in office, to be its true and lawful 
attorney, upon whom may be served all statements of charges, notices and 
lawful process in any proceeding instituted in respect to the misrepresenta- 
tions set forth in G.S. 58-29-10 under the provisions of the Unfair Trade 
Practice Act, or in any action, suit or proceeding for the recovery of any penalty 
therein provided, and any such act shall be signification of its agreement that 
such service of statement of charges, notices or process is of the same legal 
force and validity as personal service of such statement of charges, notices or 
process in this State, upon such insurer. 

(b) Service of a statement of charges and notices under said Unfair Trade 
Practice Act shall be made by any deputy or employee of the Department 
delivering to and leaving with the Commissioner or some person in apparent 
charge of his office, two copies thereof. Service of process issued by any court in 
any action, suit or proceeding to collect any penalty under said act provided, 
shall be made by delivering and leaving with the Commissioner, or some 
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person in apparent charge of his office, two copies thereof. The Commissioner 
shall forthwith cause to be mailed by registered mail one of the copies of such 
statement of charges, notices or process to the defendant at its last known 
principal place of business, and shall keep a record of all statements, charges, 
notices and process so served. Such service of statement of charges, notices or 
process shall be sufficient provided they shall have been so mailed and the 
defendant’s receipt or receipt issued by the post office with which the letter is 
registered, showing the name of the sender of the letter and the name and 
address of the person to whom the letter is addressed, and the affidavit of the 
person mailing such letter showing a compliance herewith are filed with the 
Commissioner in the case of any statement of charges or notices, or with the 
clerk of the court in which such action is pending in the case of any process, on 
or before the date the defendant is required to appear or within such further 
time as may be allowed. 

(c) Service of statement of charges, notices and process in any such proceed- 
ing, action or suit shall in addition to the manner provided in subsection (b) of 
this section be valid if served upon any person within this State who on behalf 
of such insurer is 

(1) Soliciting insurance, or 

(2) Making, issuing or delivering any contract of insurance, or 

(3) Collecting or receiving in this State any premium for insurance; 
And a copy of such statement of charges, notices or process is sent within 10 
days thereafter by registered mail by or on behalf of the Commissioner to the 
defendant at the last known principal place of business of the defendant, and 
the defendant’s receipt, or the receipt issued by the post office with which the 
letter is registered, showing the name of the sender of the letter, the name and 
address of the person to whom the letter is addressed, and the affidavit of the 
person mailing the same showing a compliance herewith, are filed with the 
Commissioner in the case of any statement of charges or notices, or with the 
clerk of the court in which such action is pending in the case of any process, on 
or before the date the defendant is required to appear or within such further 
time as the court may allow. 

(d) No cease or desist order or default judgment under this section shall be 
entered until the expiration of 30 days from the date of the filing of the affidavit 
of compliance. 

(e) Service of process and notice under the provisions of this Article shall be 
in addition to all other methods of service provided by law, and nothing in this 
Article shall limit or prohibit the right to serve any statement of charges, 
notices or process upon any insurer in any other manner now or hereafter 
permitted by law. (1965, c. 910; 1991, c. 720, ss. 4, 5, 57.) 


§ 58-29-25. Short title. 


This Article may be cited as the Unauthorized Insurers False Advertising 
Process Act. (1965, c. 910.) 


ARTICLE 30. 


Insurers Supervision, Rehabilitation, and Liquidation. 


§ 58-30-1. Construction and purpose. 


(a) This Article does not limit powers granted to the Commissioner by any 
other provision of law. To the extent practicable, the Commissioner may 
supplement the provisions of this Article with those of Part 2 of Article 38 of 
Chapter 1 of the General Statutes. 
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(b) This Article shall be liberally construed to effect the purpose stated in 


subsection (c) of this section. 


(c) The purpose of this Article is to protect the interests of policyholders, 
claimants, creditors, and the public generally with minimum interference with 
the normal prerogatives of the owners and managers of insurers, through: 

(1) Early detection of any potentially dangerous condition in an insurer, 
and prompt application of appropriate corrective measures; 

(2) Improved methods for rehabilitating insurers, involving the coopera- 
tion and management expertise of the insurance industry; 

(3) Enhanced efficiency and economy of liquidation, through clarification 
of the law, to minimize legal uncertainty and litigation; 

(4) Equitable apportionment of any unavoidable loss; 

(5) Lessening the problems of interstate rehabilitation and liquidation by 
facilitating cooperation between states in the liquidation process, and 
by extending the scope of personal jurisdiction over debtors of the 


insurer outside this State; and 


(6) Regulation of the insurance business by the impact of the law relating 
to delinquency procedures and substantive rules on the entire insur- 
ance business. (1989, c. 452, s. 1.) 


CASE NOTES 


Federal abstention under Burford v. Sun 
Oil Co., 319 U.S. 315, 63 S. Ct. 1098, 87 L. Ed. 
1424 (1943), was inappropriate where the case 
raised no questions of uniquely federal jurisdic- 
tion; although North Carolina’s liquidation 
laws attempt to minimize legal uncertainty and 
litigation and to promote efficiency and econ- 
omy of liquidation, as federal court 
decisionmaking of the kind that exists along- 


§ 58-30-5. Persons covered. 


side state insurance liquidation proceedings do 
not significantly disrupt state regulatory 
frameworks. American Sec. Life Assurance Co. 
v. Mason, 836 F. Supp. 333 (E.D.N.C. 1993). 

Quoted in State ex rel. Long v. ILA Corp., 
132 N.C. App. 587, 513 S.E.2d 812 (1999). 

Cited in State ex rel. Long v. Interstate Cas. 
Ins. Co., 106 N.C. App. 470, 417 S.E.2d 296 
(1992). 


The proceedings authorized by this Article may be applied to: 
(1) Allinsurers that are doing, or have done, an insurance business in this 
State, and against whom claims arising from that business may exist 


now or in the future. 


(2) All insurers that purport to do an insurance business in this State. 

(3) All insurers that have insureds resident in this State. 

(4) All persons organized or in the process of organizing with the intent to 
do an insurance business in this State. 

(5) All persons subject to Articles 64, 65 and 66, or 67 of this Chapter; 
except to the extent there is a conflict between the provisions of this 
Article and the provisions of those Articles, in which case those 


Articles will govern. 


(6) Self-insured group workers’ compensation funds subject to Article 47 
of this Chapter. (1989, c. 452, s. 1; 1995, c. 471, s. 3; 1995 (Reg. Sess., 
1996)", 582,18.°17)1999-132.s-7.2.) 


§ 58-30-10. Definitions. 


As used in this Article, unless the context clearly indicates otherwise: 
(1) “Alien country” means any other jurisdiction not in any state. 
(2) “Ancillary state” means any state other than a domiciliary state. 
(3) “Court” means the Superior Court of Wake County. 
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(4) “Creditor” means a person having any claim, whether matured or 
unmatured, liquidated or unliquidated, secured or unsecured, abso- 
lute, fixed, or contingent. 

(5) “Delinquency proceeding” means any proceeding instituted against an 
insurer for the purpose of supervising, rehabilitating, conserving, or 
liquidating such insurer. 

(6) “Doing business” includes any of the following acts by insurers, 
whether effected by mail or otherwise: 

a. The issuance or delivery of contracts of insurance to persons 
resident in this State; 

b. The solicitation of applications for such contracts, or other negoti- 
ations preliminary to the execution of such contracts; 

c. The collection of premiums, membership fees, assessments, or 
other consideration for such contracts; 

d. The transaction of matters subsequent to execution of such con- 
tracts and arising out of them; 

e. Operating as an insurer under a license issued by the Department; 
or 

f. The purchase of contracts of insurance issued to persons in this 
State by an assumption agreement. 

(7) “Domestic guaranty association” means the Postassessment Insurance 
Guaranty Association in Article 48 of this Chapter, as amended; the 
North Carolina Self-Insurance Guaranty Association in Article 4 of 
Chapter 97 of the General Statutes; the Life and Accident and Health 
Insurance Guaranty Association in Article 62 of this Chapter, as 
amended; or any other similar entity hereafter created by the General 
Assembly for the payment of claims of insolvent insurers. 

(8) “Domiciliary state” means the state in which an insurer is incorpo- 
rated or organized; or, in the case of an alien insurer, its state of entry. 

(9) “Fair consideration” is given for property or obligation when: 

a. In exchange for such property or obligation, as a fair equivalent 
therefor, and in good faith, property is conveyed or services are 
rendered or an obligation is incurred or an antecedent debt is 
satisfied; or 

b. Such property or obligation is received in good faith to secure a 
present advance or antecedent debt in amount not disproportion- 
ately small as compared to the value of the property or obligation 
obtained. 

(10) “Foreign guaranty association” means a guaranty association now in 
existence in or hereafter created by the legislature of any other state. 

(11) “Formal delinquency proceeding” means any liquidation or rehabili- 
tation proceeding. 

(12) “General assets” means all real, personal, or other property that is 
not specifically mortgaged, pledged, hypothecated, deposited, or oth- 
erwise encumbered for the security or benefit of specified persons or 
classes of persons. As to specifically encumbered property, “general 
assets” includes all such property or its proceeds in excess of the 
amount necessary to discharge the sum or sums secured thereby. 
Assets that are held in trust and on deposit for the security or benefit 
of all policyholders in more than one state or all policyholders and 
creditors in more than one state shall be treated as “general assets”. 
No person shall have a claim against general assets unless that claim 
is in an amount in excess of fifty dollars ($50.00). 

(13) “Insolvency” or “insolvent” means that an insurer is unable to pay its 
obligations when they are due, or that its admitted assets do not 
exceed its liabilities plus the greater of (i) any capital and surplus 
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required by law for its organization; or (ii) the total par or stated value 
of its authorized and issued capital stock. For the purposes of this 
subdivision, “liabilities” includes reserves required by statute, by 
Department rules, or by specific requirements imposed by the Com- 
missioner upon a subject company at the time of admission or 
subsequent thereto, except those reserves that are an allocation of 
surplus as specified in G.S. 58-65-95. 

(14) “Insurer” means any entity that is or should be licensed under 
Articles 7, 16, 26, 47, 49, 65, or 67 of this Chapter or under Article 5 
of Chapter 97 of the General Statutes. For the purposes of this Article, 
“insurer” also includes continuing care retirement communities that 
are or should be licensed under Article 64 of this Chapter. 

(15) “Preferred claim” means any claim with respect to which the provi- 
sions of this Article accord priority of payment from the general assets 
of the insurer. 

(16) “Receiver” includes a liquidator, rehabilitator, or conservator, as the 
context requires. 

(17) “Reciprocal state” means any state other than this State in which in 
substance and effect the provisions of G.S. 58-30-105(a), 58-30-270, 
58-30-275, and 58-30-285 through 58-30-295 are in force, and in which 
provisions are in force requiring that the insurance regulator of that 
state be the receiver of a delinquent insurer; and in which provisions 
exist for the avoidance of fraudulent conveyances and preferential 
transfers. 

(18) “Secured claim” means any claim secured by mortgage, trust deed, 
pledge, deposit as security, escrow, or otherwise; and includes any 
claim that has become a lien upon specific assets by reason of judicial 
process. “Secured claim” does not include a special deposit claim or a 
claim against general assets. 

(19) “Special deposit claim” means any claim in excess of fifty dollars 
($50.00) secured by a deposit made pursuant to statute for the 
security or benefit of a limited class or classes of persons, but does not 
include any claim secured by general assets. 

(20) “Transfer” includes the sale and every other and different mode, 
whether direct or indirect, of disposing of or of parting with property, 
an interest therein, or the possession thereof; or of voluntarily fixing 
a lien upon property or an interest therein, whether absolutely or 
conditionally, by or without judicial proceedings. The retention of a 
security title to property delivered to a debtor is a transfer suffered by 
the debtor. (1989, c. 452, s. 1; 1995, c. 471, ss. 4, 5; 1995 (Reg. Sess., 
1996), c. 582,'s: 2: c.742, s. 24: 1999-132) ss. 2.1, 7.3, 9.1; 1999-294, s. 
11(a), (b); 2000-140, s. 18; 2001-223, ss. 24.2, 24.3; 2001-487, s. 103(a).) 


Editor’s Note. — Session Laws 2001-223, s. Session Laws 2001-228, ss. 24.2 and 24.3, 


27 is a severability clause. 

Effect of Amendments. — Session Laws 
2000-140, s. 13, effective July 21, 2000, deleted 
“or license” following “a license” in subdivision 
(6)e. 


effective June 15, 2001, as amended by 2001- 
487, s. 103(a), and applicable to estates that are 
pending, added the last sentence of subdivision 
(12), and inserted “in excess of fifty dollars 
($50.00)” in subdivision (19). 


CASE NOTES 


Cited in State ex rel. Long v. American Sec. 
Life Assurance Co., 109 N.C. App. 530, 428 
S.E.2d 200 (1993). 
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§ 58-30-12. Duty to report insurer impairment; violations; 
penalties. 


(a) As used in this section: 

(1) “Chief executive officer”, as used in subsection (b) of this section, 
means the person, irrespective of title, designated by the board of 
directors or trustees of an insurer as the person charged with 
administering and implementing an insurer’s policies and procedures. 

(2) “Impaired”, as used in subsections (b) and (c) of this section, means a 
financial condition in which the assets of an insurer are less than the 
sum of the insurer’s minimum required capital, minimum required 
surplus, and all liabilities as determined in accordance with the 
requirements for the preparation and filing of a financial statement 
under G.S. 58-2-165 and under other provisions of this Chapter. 

(3) “Insolvent”, as used in subsection (c) of this section, has the same 
meaning as set forth in G.S. 58-30-10(13). 

(b) Whenever an insurer is impaired, its chief executive officer shall, as soon 
as is reasonably possible, notify the Commissioner in writing of the impair- 
ment and shall at the same time notify in writing all of the members of the 
board of directors or trustees of the insurer, if the chief executive officer knows 
or has reason to know of the impairment. An officer, director, or trustee of an 
insurer shall notify the chief executive officer of the impairment of the insurer 
if the officer, director, or trustee knows or has reason to know that the insurer 
is impaired. Any person who knowingly violates this subsection shall, upon 
conviction, be guilty of a Class 1 misdemeanor. 

(c) Any person who willfully: 

(1) Conceals any property belonging to an insurer; or 

(2) Transfers or conceals in contemplation of a delinquency proceeding the 
person’s own property or property belonging to an insurer; or 

(3) Conceals, destroys, mutilates, alters, or makes a false entry in any 
document that affects or relates to the property of an insurer or 
withholds any such document from a receiver, trustee, or other officer 
of a court entitled to its possession; or 

(4) Gives, obtains, or receives a thing of value for acting or forbearing to 
act in any court proceedings; 

and any such act results in or contributes to an insurer becoming impaired or 
insolvent; shall be guilty of a Class H felony. (1991, c. 681, s. 40; 1993, c. 539, 
sv 455; 1994, Ex. Sess:, c) 24, s.'14(c).) 


§ 58-30-15. Jurisdiction and venue. 


(a) No delinquency proceeding shall be commenced by anyone other than 
the Commissioner and no other court has jurisdiction to entertain, hear, or 
determine any proceeding commenced by any other person. 

(b) Except as provided in this Article, no court of this State has jurisdiction 
to entertain, hear, or determine any complaint praying for the dissolution, 
liquidation, rehabilitation, sequestration, conservation, or receivership of any 
insurer; or praying for an injunction or restraining order or other relief 
preliminary to, incidental to, or relating to such proceedings. 

(c) In addition to other grounds for jurisdiction provided by the laws of this 
State, the Court has jurisdiction over a person served pursuant to Chapter 1A 
of the General Statutes or other applicable provisions of law in an action 
brought by the receiver of a domestic insurer or an alien insurer domiciled in 
this State: 

(1) If the person served is obligated to the insurer in any way as an 
incident to any agency or brokerage arrangement that may exist or 
has existed between the insurer and the agent or broker, in any action 
on or incident to the obligation; or 
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(2) If the person served is a reinsurer who has at any time entered into a 
contract of reinsurance with an insurer against which a rehabilitation 
or liquidation order is in effect when the action is commenced, or is an 
agent or broker of or for the reinsurer, in any action on or incident to 
the reinsurance contract; or 

(3) If the person served is or has been an officer, manager, trustee, 
organizer, promoter, or person in a position of comparable authority or 
influence, in an insurer against which a rehabilitation or liquidation 
order is in effect when the action is commenced, in any action 
resulting from such a relationship with the insurer; or 

(4) If the person served is or was, when the delinquency proceeding was 
begun against the insurer, holding assets in which the receiver claims 
an interest ‘on behalf of the insurer, in any action concerning the 
assets; or 

(5) If the person served is obligated to the insurer in any way whatsoever, 


in any action on or incident to the obligation. 
(d) All actions authorized in this Article shall be brought in the Superior 


Court of Wake County. 


(e) The provisions of Chapter 150B of the General Statutes do not apply to 
this Article. (1989, c. 452, s. 1; 1991, c. 681, s. 41.) 


CASE NOTES 


Federal abstention under Burford v. Sun 
Oil Go., 319 U.S. 315,63 S. Ct. 1098, 87 L; Ed. 
1424 (1943), was inappropriate where the case 
raised no questions of uniquely federal jurisdic- 
tion; although North Carolina’s liquidation 
laws attempt to minimize legal uncertainty and 
litigation and to promote efficiency and econ- 


omy of liquidation, as _ federal court 
decisionmaking of the kind that exists along- 
side state insurance liquidation proceedings do 
not significantly disrupt state regulatory 
frameworks. American Sec. Life Assurance Co. 
v. Mason, 836 F. Supp. 333 (E.D.N.C. 1993). 


§ 58-30-20. Injunctions and orders. 


(a) Any receiver appointed in a proceeding under this Article may at any 
time apply for, and any court of general jurisdiction may grant, such restrain- 
ing orders, preliminary and permanent injunctions, and other orders as may 
be deemed to be necessary and proper to prevent: 


(1) The transaction of further business; 

(2) The transfer of property; 

(3) Interference with the receiver or with a proceeding under this Article; 

(4) Waste of the insurer’s assets; 

(5) Dissipation and transfer of bank accounts; 

(6) The institution or further prosecution of any actions or proceedings; 

(7) The obtaining of preferences, judgments, attachments, garnishments, 
or liens against the insurer, its assets or its policyholders; 

(8) The levying of execution against the insurer, its assets, or its policy- 
holders; 

(9) The making of any sale or deed for nonpayment of taxes or assess- 
ments that would lessen the value of the assets of the insurer; 

(10) The withholding from the receiver of books, accounts, documents, or 
other records relating to the business of the insurer; or 

(11) Any other threatened or contemplated action that might lessen the 
value of the insurer’s assets or prejudice the rights of policyholders, 
creditors, or shareholders, or the administration of any proceeding 
under this Article. 


(b) The receiver may apply to any court outside of this State for the relief 
described in subsection (a) of this section. (1989, c. 452, s. 1.) 
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The Commissioner as liquidator is enti- | Eastern Appraisal Servs., Inc. v. State, 118 N.C. 
tled to seek an injunction when necessary to App. 692, 457 S.E.2d 312, appeal dismissed, 
prevent the withholding of all documents and_ cert. denied, 341 N.C. 648, 462 S.E.2d 509 
records related to the business of the insurer. (1995). 


§ 58-30-22. Powers of Commissioner and receiver to exam- 
ine or audit books or records. 


(a) As used in this section, “person” includes an agent of the insurer; a 
broker, ceding or assuming reinsurer, or reinsurance intermediary that has 
done business with the insurer; or any affiliate of the insurer. 

(b) In addition to other powers granted under this Chapter, the Commis- 
sioner in any supervision proceeding under this Article and a receiver in any 
delinquency proceeding under this Article has the power to examine or audit 
the books or records of any person insofar as those books or records relate to 
the business activities of the insurer that is under supervision or subject to a 
delinquency proceeding. ) 

(c) Repealed by Session Laws 1995, c. 360, s. 2(a). (1991, c. 681, s. 42; 1995, 
c. 360, s. 2(a).) 


§ 58-30-25. Cooperation of officers, owners and employees. 


(a) Any officer, manager, director, trustee, owner, employee, or agent of any 
insurer, and any other person with authority over or in charge of any segment 
of the insurer’s affairs, shall cooperate with the Commissioner in any proceed- 
ing under this Article or any investigation preliminary to the proceeding. As 
used in this section, “person” includes any person who exercises direct or 
indirect control over activities of an insurer through any holding company or 
other affiliate of the insurer. “Cooperate” includes replying promptly in writing 
to any inquiry from the Commissioner requesting such a reply and making 
available to the Commissioner any books, accounts, documents, or other 
records or information or property of or pertaining to the insurer and in his 
possession, custody, or control. 

(b) No person shall obstruct or interfere with the Commissioner in the 
conduct of any delinquency proceeding or any investigation preliminary or 
incidental thereto. 

(c) This section does not abridge otherwise existing legal rights, including 
the right to resist a petition for any delinquency proceeding or other order. 

(d) Any person described in subsection (a) of this section who fails to 
cooperate with the Commissioner, or any person who obstructs or interferes 
with the Commissioner in the conduct of any delinquency proceeding or any 
investigation preliminary or incidental thereto, or any person who knowingly 
and willfully violates any order the Commissioner issued validly under this 
Article is subject to the civil penalty and restitution provisions of G.S. 58-2-70 
and is subject further to the revocation or suspension of any licenses issued by 
the Commissioner. (1989, c. 452, s. 1.) 


CASE NOTES 


Quoted in Eastern Appraisal Servs., Inc. v. 
state, 118 “NIGP App, 692 3 4oie cde 2 
(1995). 
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§ 58-30-30. Bonds. 


In any proceeding under this Article, the Commissioner and his deputies 
shall be responsible on their official bonds for the faithful performance of their 
duties. (1989, c. 452, s. 1.) 


§ 58-30-35. Executory contracts and unexpired leases. 


(a) Except as provided in subsections (b), (c), and (d) of this section, the 
receiver, subject to the Court’s approval, may assume or reject any executory 
contract or unexpired lease of the insurer. 

(b)(1) Ifthere has been a default in an executory contract or unexpired lease 
of the insurer, the receiver may not assume such contract or lease 
unless, at the time of assumption of such contract or lease, the 
receiver: 

a. Cures, or provides adequate assurance that the receiver will 
promptly cure, such default; 

b. Compensates, or provides adequate assurance that the receiver 
will promptly compensate, a party, other than the insurer to such 
contract or lease, for any actual pecuniary loss to such party 
resulting from such default; and 

c. Provides adequate assurance of future performance under such 
contract or lease. 

(2) Subdivision (1) of this subsection does not apply to a default that is a 

breach of a provision relating to; 

a. The insolvency or financial condition of the insurer at any time 
before the closing of the case; 

b. The commencement of a proceeding under this Article; or 

c. The appointment of or taking possession by a receiver in a 
proceeding under this Article or a custodian before such com- 
mencement. 

(3) Notwithstanding any other provision of this section, if there has been 

a default in an unexpired lease of the insurer, other than a default of 

a kind specified in subdivision (2) of this subsection, the receiver may 

not require a lessor to provide services or supplies incidental to such 

lease before assumption of such lease unless the lessor is compensated 
under the terms of such lease for any services and supplies provided 
under such lease before assumption of such lease. 

(c) The receiver may not assume or assign an executory contract or unex- 
pired lease of the insurer, whether or not such contract or lease prohibits or 
restricts assignment of rights or delegation of duties, if: 

(1)a. Applicable law excuses a party, other than the insurer, to such 
contract or lease from accepting performance from or rendering 
performance to the receiver or an assignee of such contract or 
lease, whether or not such contract or lease prohibits or restricts 
assignment of rights or delegation of duties; and 

b. Such party does not consent to such assumption or assignment; or 

(2) Such contract is a contract to make a loan, or extend other debt 

financing or financial accommodations, to or for the benefit of the 

insurer, or to issue a security of the insurer. 

(d)(1) In a proceeding under G.S. 58-30-105, if the receiver does not assume 
or reject an executory contract or unexpired lease of the insurer 
within 60 days after the order for liquidation, or within such addi- 
tional time as the Court, for cause, within such 60-day period, fixes, 
then such contract or lease is deemed to be rejected. 

(2) In a proceeding under G.S. 58-30-80 the receiver may assume or reject 

an executory contract or unexpired lease of the insurer at any time 
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before the order for a plan of rehabilitation, but the Court, on request 

of any party to such contract or lease, may order the receiver to 

determine within a specified period of time whether to assume or 
reject such contract or lease. 

(e)(1) Notwithstanding a provision in an executory contract or unexpired 
lease, or in applicable law, an executory contract or unexpired lease of 
the insurer may not be terminated or modified, and any right or 
obligation under such contract or lease may not be terminated or 
modified, at any time after the commencement of the proceeding 
solely because of a provision in such contract or lease that is 
conditioned on: 

a. The insolvency or financial condition of the insurer at any time 
before the closing of the proceeding; 

b. The commencement of a proceeding under this Article; or 

c. The appointment of or taking possession by a receiver in a 
proceeding under this Article or a custodian before such com- 
mencement. 

(2) Subdivision (1) of this subsection does not apply to an executory 
contract or unexpired lease of the insurer, whether or not such 
contract or lease prohibits or restricts assignment of rights or delega- 
tion of duties, if: 

a. Applicable law excused a party, other than the insurer, to such 
contract or lease from accepting performance from or rendering 
performance to the receiver or to an assignee of such contract or 
lease, whether or not such contract or lease prohibits or restricts 
assignment of rights or delegation of duties and such party does 
not consent to such assumption or assignment; or 

b. Such contract is a contract to make a loan, or extend other debt 
financing or financial accommodations, to or for the benefit of the 
insurer, or to issue a security of the insurer. 

(f)(1) Except as provided in subsection (c) of this section, notwithstanding a 
provision in an executory contract or unexpired lease of the insurer, or 
in applicable law, that prohibits, restricts, or conditions the assign- 
ment of such contract or lease, the receiver may assign such contract 
or lease under subdivision (2) of this subsection. 

(2) The receiver may assign an executory contract or unexpired lease of 
the insurer only if: 

a. The receiver assumes such contract or lease in accordance with the 
provisions of this section; and 

b. Adequate assurance of future performance by the assignee of such 
contract or lease is provided, whether or not there has been a 
default in such contract or lease. 

(3) Notwithstanding a provision in an executory contract or unexpired 
lease of the insurer, or in applicable law that terminates or modifies, 
or permits a party other than the insurer to terminate or modify, such 
contract or lease or a right or obligation under such contract or lease 
on account of an assignment of such contract or lease, such contract, 
lease, right, or obligation may not be terminated or modified under 
such provision because of the assumption or assignment of such 
contract or lease by the receiver. 

(g) Except as provided in subdivisions (h)(2) and (i)(2) of this section, the 
rejection of an executory contract or unexpired lease of the insurer constitutes 
a breach of such contract or lease: 

(1) If such contract or lease has not been assumed under this section or 
under a plan of rehabilitation under G.S. 58-30-80, immediately 
before the date of the filing of the petition; or 
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(2) Ifsuch contract or lease has been assumed under this section or under 
a plan of rehabilitation under G.S. 58-30-80: 

a. If before such rejection the proceeding has not been converted to a 
proceeding under G.S. 58-30-105 at the time of such rejection; or 

b. Ifbefore such rejection the case has been converted to a proceeding 
under G.S. 58-30-105: (i) immediately before the date of such 
conversion, if such contract or lease was assumed before such 
conversion; or (ii) at the time of such rejection, if such contract or 
lease was assumed after such conversion. 

(h)(1) If the receiver rejects an unexpired lease of real property of the 
insurer under which the insurer is the lessor, the lessee under such 
lease may treat the lease as terminated by such rejection, or, in the 
alternative, may remain in possession for the balance of the term of 
such lease and any renewal or extension of such term that is 
enforceable by such lessee under applicable provision of law outside of 
this Article. 

(2) Ifsuch lessee remains in possession, such lessee may offset against the 
rent reserved under such lease for the balance of the term after the 
date of the rejection of such lease, and any such renewal or extension, 
any damages occurring after such date caused by the nonperformance 
of any obligation of the insurer after such date, but such lessee does 
not have any rights against the estate on account of any damages 
arising after such date from such rejection, other than such offset. 

(i)(1) If the receiver rejects an executory contract of the insurer for the sale 
of real property under which the purchaser is in possession, such 
purchaser may treat such contract as terminated, or, in the alterna- 
tive, may remain in possession of such real property. 

(2) If such purchaser remains in possession: 

a. Such purchaser shall continue to make all payments due under 
such contract but may offset against such payments any damages 
occurring after the date of the rejection of such contract caused by 
the nonperformance of any obligation of the insurer after such 
date, but such purchaser does not have any rights against the 
estate on account of any damages arising after such date from 
such rejection, other than such offset; and 

b. The receiver shall deliver title to such purchaser in accordance 
with the provisions of such contract, but is relieved of all other 
obligations to perform under such contract. 

(j) A purchaser that treats an executory contract as terminated under 
subsection (i) of this section, or a party whose executory contract to purchase 
real property from the insurer is rejected and under which such party is not in 
possession, has a lien on the interest of the insurer in such property for the 
recovery of any portion of the purchase price that such purchaser or party has 
paid. 

(k) Assignment by the receiver to a person of a contract or lease assumed 
under this section relieves the receiver and the estate from any liability for any 
breach of such contract or lease occurring after such assignment. (1989, c. 452, 
eats) 


§ 58-30-40. Turnover of property by a custodian. 


(a) As used in this section “custodian” means: 1 | . 
(1) A receiver or trustee of any of the property of the insurer, appointed in 
a case or proceeding not under this Article; 
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(2) An assignee under a general assignment for the benefit of the insurer’s 
creditors; or 

(3) A trustee, receiver, or agent under applicable law, or under a contract, 
that is appointed or authorized to take charge of property of the 
insurer for the purpose of enforcing a lien against such property, or for 
the purpose of general administration of such property for the benefit 
of the insurer’s creditors. 

(b) A custodian with knowledge of the commencement of a proceeding under 
this Article may not make any disbursement from, or take any action in the 
administration of property of the insurer, proceeds of such property, or 
property of the estate, in the possession, custody, or control of such custodian, 
except such action as is necessary to preserve such property. 

(c) A custodian shall: 

(1) Deliver to the receiver any property of the insurer transferred to such 
custodian, or proceeds of such property, that is in such custodian’s 
possession, custody, or control on the date that such custodian 
acquires knowledge of the commencement of the proceeding; and 

(2) File an accounting of any property of the insurer, or proceeds of such 
property, that, at any time, came into the possession, custody, or 
control of such custodian. 

(d) The Court, after notice and a hearing, shall: 

(1) Protect all entities to which a custodian has become obligated with 
respect to such property; 

(2) Provide for the payment of reasonable compensation for services 
rendered and costs and expenses incurred by such custodian; and 

(3) Surcharge such custodian, other than an assignee for the benefit of the 
insurer’s creditors that was appointed or took possession more than 
120 days before the date of the filing of the petition, for any improper 
excessive disbursement, other than a disbursement that has been 
made in accordance with applicable law or approved, after notice and 
a hearing, by a court of competent jurisdiction before the 
commencment of the proceeding under this Article. 

(e) The Court may, after notice and a hearing, excuse compliance with 
subsection (a), (b), or (c) of this section, if the interests of policyholders, 
creditors, and any equity security holders would be better served by permitting 


a custodian to continue in possession, custody, or control of such property. 
(1989; '¢452)s..1.) 


§ 58-30-45. Utility service. 


(a) Except as provided in subsection (b) of this section, a utility may not 
alter, refuse, or discontinue service to, or discriminate against, the receiver or 
the insurer solely on the basis that a debt owed by the insurer to such utility 
for service rendered before an order of rehabilitation or liquidation was not 
paid when due. 

(b) Such utility may alter, refuse, or discontinue service if neither the 
receiver nor the insurer, within 20 days after the date of an order of 
rehabilitation or liquidation, furnishes adequate assurance of payment, in the 
form of a deposit or other security, for services after such date. On request of 
a party in interest and after notice and a hearing, the Court may order 
reasonable modification of the amount of the deposit or other security neces- 
sary to provide adequate assurance of payment. (1989, c. 452, s. 1.) 
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§ 58-30-50. Continuation of delinquency proceedings. 


Every proceeding that was commenced under the laws in effect before June 
26, 1989, is deemed to have been commenced under this Article for the purpose 
of conducting the proceeding; except that in the discretion of the Commissioner 
the proceeding may be continued, in whole or in part, as it would have been 
continued had this Article not been enacted. (1989, c. 452, s. 1.) 


§ 58-30-55. Condition on release from delinquency pro- 
ceedings. 


No insurer that is subject to any delinquency proceedings, whether formal or 
informal, administrative or judicial, shall: 
(1) Be released from such proceeding, unless such proceeding is converted 
into a judicial rehabilitation or liquidation proceeding; 
(2) Be permitted to solicit or accept new business or request or accept the 
restoration of any suspended or revoked license; 
(3) Be returned to the control of its shareholders or private management; 
or 
(4) Have any of its assets returned to the control of its shareholders or 
private management; 
until all payments of or on account of the insurer’s contractual obligations by 
all guaranty associations, along with all expenses thereof and interest on all 
such payments and expenses, have been repaid to the guaranty associations or 
a plan of repayment by the insurer shall have been approved by the guaranty 
associations. (1989, c. 452, s. 1; 1999-132, s. 9.1; 2000-140, s. 14.) 


Effect of Amendments. — Session Laws “license or” preceding “license” at the end of 
2000-140, s. 14, effective July 21, 2000, deleted subdivision (2). 


§ 58-30-60. Commissioner’s summary orders and supervi- 
sion proceedings. 


(a) Whenever the Commissioner has reasonable cause to believe, and 
determines after a hearing held under subsection (e) of this section, that any 
domestic insurer has committed or is engaged in, or is about to commit or 
engage in, any act, practice, or transaction that would subject it to delinquency 
proceedings under this Article, he may make and serve upon the insurer and 
any other persons involved, such orders as are reasonably necessary to correct, 
eliminate, or remedy such conduct, condition, or ground. 

(b) The Commissioner may consider any or all of the following standards to 
determine whether the continued operation of any licensed insurer is hazard- 
ous to its policyholders, creditors, or the general public: 

(1) Adverse findings reported in financial condition and market conduct 
examination reports; 

(2) The NAIC Insurance Regulatory Information System and its related 
reports; 

(3) The ratios of commission expense, general insurance expense, policy 
benefits, and reserve increases as to annual premium and net invest- 
ment income that could lead to an impairment of capital and surplus; 

(4) Whether an insurer’s asset portfolio, when viewed in light of current 
economic conditions, is not of sufficient value, liquidity, or diversity to 
assure the insurer’s ability to meet its outstanding obligations as they 
mature; 

(5) The ability of an assuming reinsurer to perform and whether the 
ceding insurer’s reinsurance program provides sufficient protection 
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for the insurer’s remaining surplus, after taking into account the 
insurer’s cash flow and the classes of business written as well as the 
financial condition of the assuming reinsurer; 

(6) Whether an insurer’s operating loss in the last 12-month period or any 
shorter time, including net capital gain or loss, changes in 
nonadmitted assets, and cash dividends paid to shareholders, is 
greater than fifty percent (50%) of the insurer’s remaining policyhold- 
ers’ surplus in excess of the minimum required; 

(7) Whether any affiliate, subsidiary, or reinsurer is insolvent, threatened 
with insolvency, or delinquent in payment of its monetary or any other 
obligation; 

(8) Contingent liabilities, pledges, or guaranties that either individually 
or collectively involve a total amount that in the Commissioner’s 

- opinion may affect an insurer’s solvency; 

(9) Whether any controlling person of an insurer is delinquent in the 
transmitting to or payment of net premiums to the insurer; 

(10) The age and collectibility of receivables; 

(11) Whether the management of an insurer, including officers, directors, 
or any other person who directly or indirectly controls the operation of 
the insurer, fails to possess or demonstrate the competence, fitness, or 
reputation considered by the Commissioner to be necessary to serve 
the insurer in that position; 

(12) Whether the management of an insurer has failed to respond to the 
Commissioner’s inquiries about the condition of the insurer or has 
furnished false and misleading information in response to an inquiry 
by the Commissioner; 

(13) Whether the management of an insurer has filed any false or 
misleading sworn financial statement, has released a false or mislead- 
ing financial statement to a lending institution or to the general 
public, or has made a false or misleading entry or omitted an entry of 
material amount in the insurer’s books; 

(14) Whether the insurer has grown so rapidly and to such an extent that 
it lacks adequate financial and administrative capacity to meet its 
obligations in a timely manner; or 

(15) Whether the insurer has experienced or will experience in the 
foreseeable future cash flow or liquidity problems. 

To determine an insurer’s financial condition under this Article, the Com- 
missioner may: disregard any credit or amount receivable resulting from 
transactions with a reinsurer that is insolvent, impaired, or otherwise subject 
to a delinquency proceeding; make appropriate adjustments to asset values 
attributable to investments in or transactions with parents, subsidiaries, or 
affiliates of an insurer; refuse to recognize the stated value of accounts 
receivable if the insurer’s ability to collect receivables is highly speculative in 
view of the age of the account or the financial condition of the debtor; or 
increase the insurer’s liability in an amount equal to any contingent liability, 
pledge, or guarantee not otherwise included if there is a substantial risk that 
the insurer will be called upon to meet the obligation undertaken within the 
next 12-month period. 

If upon examination or at any other time the Commissioner has reasonable 
cause to believe that any domestic insurer is in such condition as to render the 
continuance of its business hazardous to the public or to holders of its policies 
or certificates of insurance, or if the domestic insurer gives its consent, then the 
Commissioner shall upon the Commissioner’s determination: 

(1) Notify the insurer of that determination; and 

(2) Furnish to the insurer a written list of the Commissioner’s require- 
ments to abate that determination. 
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The written list may include requirements that the insurer: reduce the total 
amount of present and potential liability for policy benefits by reinsurance; 
reduce, suspend, or limit the volume of insurance being accepted or renewed; 
reduce general insurance and commission expenses by specified methods; 
increase its capital and surplus; suspend or limit its declaration and payment 
of dividends to its stockholders or policyholders; file reports in a form 
acceptable to the Commissioner concerning the market value of its assets; limit 
or withdraw from certain investments or discontinue certain investment 
practices to the extent the Commissioner considers to be necessary; document 
the adequacy of premium rates in relation to the risks insured; or file, in 
addition to regular annual financial statements, interim financial reports on 
the form adopted by the NAIC or on such format prescribed by the Commis- 
sioner. Notwithstanding any other provision of law limiting the frequency or 
amount of premium rate adjustments, the Commissioner may include in the 
list of requirements any rate adjustments for any kinds of insurance written by 
the insurer that the Commissioner considers necessary to improve the finan- 
cial condition of the insurer. 

(c) If the Commissioner makes a determination to supervise an insurer 
subject to an order under subsections (a) or (b) of this section, he shall notify 
the insurer that it is under the supervision of the Commissioner. During the 
period of supervision, the Commissioner may appoint a supervisor to supervise 
such insurer. The order appointing a supervisor shall direct the supervisor to 
enforce orders issued under subsections (a) and (b) of this section and may also 
require that the insurer may not do any of the following things during the 
period of supervision, without the prior approval of the Commissioner or his 
Supervisor: 

(1) Dispose of, convey, or encumber any of its assets or its business in 
force; 

(2) Withdraw from any of its bank accounts; 

(3) Lend any of its funds; 

(4) Invest any of its funds; 

(5) Transfer any of its property; 

(6) Incur any debt, obligation, or liability; 

(7) Merge or consolidate with another company; or 

(8) Enter into any new reinsurance contract or treaty. 

(d) Any insurer subject to an order under this section shall comply with the 
lawful requirements of the Commissioner and, if placed under supervision, 
shall comply with the requirements of the Commissioner within such period of 
time established by the Commissioner. The Commissioner may in his discre- 
tion extend the time for compliance beyond such period of time for cause. In the 
event of such insurer’s failure to comply within such period of time, the 
Commissioner may institute proceedings under this Article to have a 
rehabilitator or liquidator appointed, or extend the period of supervision. 

(e) The notice of hearing under subsection (a) of this section and any order 
issued pursuant to that subsection shall be served upon the insurer pursuant 
to the applicable rules of civil procedure. The notice of hearing shall state the 
time and place of hearing, and the conduct, condition, or ground upon which 
the Commissioner would base his order. Unless mutually agreed upon between 
the Commissioner and the insurer, the hearing shall occur not less than 10 
days nor more than 30 days after notice is served and shall be either in Wake 
County or in some other place designated by the Commissioner. The Commis- 
sioner shall hold all hearings under subsection (a) of this section privately 
unless the insurer requests a public hearing, in which case the hearing shall be 

ublic. 
° (f) Any insurer subject to an order under subsection (b) of this section may 
request an administrative hearing before the Commissioner or his designee to 
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review that order. Such hearing shall be held as provided in subsection (e) of 
this section, but the request for a hearing shall not stay the effect of the order. 
If the Commissioner issues an order under subsection (b) of this section, the 
insurer may, at any time, waive the hearing and apply for immediate judicial 
relief by means of any remedy afforded by law without first exhausting its 
administrative remedies. Subsequent to an administrative hearing, any party 
to the proceedings whose interests are substantially affected is entitled to 
judicial review of any order issued by the Commissioner. 

(g) During the period of supervision the insurer may request the Commis- 
sioner to review any action taken or proposed to be taken by the supervisor, 
specifying wherein the action complained of is believed not to be in the best 
interest of the insurer. 

(h) If any person violates any supervision order issued under this section 
that as to him is then still in effect, he shall be liable to pay a civil penalty 
imposed by the Court not to exceed ten thousand dollars ($10,000). The clear 
proceeds of civil penalties imposed pursuant to this subsection shall be 
remitted to the Civil Penalty and Forfeiture Fund in accordance with G.S. 
115C-457.2. 

(i) The Commissioner may apply for, and any court of general jurisdiction 
may grant, such restraining orders, preliminary and permanent injunctions, 
and other orders as may be deemed to be necessary and proper to enforce a 
supervision order. 

(j) In the event that any person subject to the provisions of this Article, 
including any person described in G.S. 58-30-25(a), knowingly and willfully 
violates any valid order of the Commissioner issued under the provisions of 
this section and, as a result of such violation, the net worth of the insurer is 
reduced or the insurer suffers loss that it would not otherwise have suffered, 
said person shall become personally liable to the insurer for the amount of any 
such reduction or loss. The Commissioner or supervisor is authorized to bring 
an action on behalf of the insurer in the Court to recover the amount of the 
reduction or loss together with any costs. (1989, c. 452, s. 1; 1989 (Reg. Sess., 
1990) ec, L021, s. 6; 1991 ce 681s, 43; 1998-215. 5486.) 


§ 58-30-62. Administrative supervision of insurers. 


(a) As used in this section, an insurer has “exceeded its powers” when it: has 
refused to permit examination of its books, papers, accounts, records or affairs 
by the Commissioner; has in violation of G.S. 58-7-50 removed from this State 
books, papers, accounts or records necessary for an examination of the insurer; 
has failed to comply promptly with applicable financial reporting statutes or 
rules and related Department requests; continues to transact the business of 
insurance after its license has been revoked, suspended, or not renewed by the 
Commissioner; by contract or otherwise, has unlawfully, or has in violation of 
an order of the Commissioner, or has without first having obtained any legally 
required written approval of the Commissioner, totally reinsured its entire 
outstanding business or merged or consolidated substantially its entire prop- 
erty or business with another insurer; has engaged in any transaction in which 
it is not authorized to engage under the laws of this State; or has refused to 
comply with a lawful order of the Commissioner. As used in this section, 
“Commissioner” includes an authorized representative or designee of the 
Commissioner. 

(b) This section applies to all domestic insurers and any other insurer doing 
business in this State whose state of domicile has asked the Commissioner to 
apply the provisions of this section to that insurer. 

(c) An insurer may be subject to administrative supervision by the Commis- 
sioner if upon examination or at any other time it appears to the Commissioner 
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that the insurer: has exceeded its powers; has failed to comply with applicable 
provisions of this Chapter; is conducting its business in a manner that is 
hazardous to the public or to its insureds; or consents to administrative 
supervision. 

(d) If the Commissioner determines that the conditions set forth in subsec- 
tion (c) of this section exist, the Commissioner shall: notify the insurer of that 
determination; furnish to the insurer a written list of the requirements to 
abate those conditions; and notify the insurer that it is under the supervision 
of the Commissioner and that the Commissioner is applying and effectuating 
the provisions of this section. 

(e) If placed under administrative supervision, the insurer shall have 60 
days, or a different period of time determined by the Commissioner, to comply 
with the requirements of the Commissioner under this section. If the Commis- 
sioner determines after notice and hearing that the conditions giving rise to 
the supervision still exist at the end of the supervision period specified in this 
subsection, the Commissioner may extend the period; or if the Commissioner 
determines that none of the conditions giving rise to the supervision exist, the 
Commissioner shall release the insurer from supervision. 

(f) Notwithstanding any other provision of law and except as set forth in this 
section, all proceedings, hearings, notices, correspondence, reports, records, 
and other information in the possession of the Commissioner or the Depart- 
ment relating to the supervision of any insurer are confidential. The Depart- 
ment shall have access to such proceedings, hearings, notices, correspondence, 
reports, records, or other information as permitted by the Commissioner. The 
Commissioner may open the proceedings or hearings, or disclose the notices, 
correspondence, reports, records, or information to a department, agency or 
instrumentality of this or another state of the United States if the Commis- 
sioner determines that the disclosure is necessary or proper for the enforce- 
ment of the laws of this or another state of the United States. The Commis- 
sioner may open the proceedings or hearings or make public the notices, 
correspondence, reports, records, or other information if the Commissioner 
considers that it is in the best interest of the insurer, its insureds or creditors, 
or the general public. This section does not apply to hearings, notices, 
correspondence, reports, records, or other information obtained upon the 
appointment of a receiver for the insurer by a court of competent jurisdiction. 

(g) During the period of supervision, the Commissioner shall serve as the 
administrative supervisor. The Commissioner may provide that the insurer 
shall not do any of the following during the period of supervision, without the 
Commissioner’s prior approval: dispose of, convey, or encumber any of its 
assets or its business in force; withdraw from any of its bank accounts; lend or 
invest any of its funds; transfer any of its property; incur any debt, obligation, 
or liability; merge or consolidate with another company; establish new premi- 
ums or renew any policies; enter into any new reinsurance contract or treaty; 
terminate, surrender, forfeit, convert, or lapse any insurance coverage, except 
for nonpayment of premiums due; release, pay, or refund premium deposits, 
accrued cash, or loan values, unearned premiums, or other reserves on any 
insurance coverage; make any material change in management; increase 
salaries or benefits of officers or directors or make preferential payment of 
bonuses, dividends, or other payments considered preferential; or make any 
other change in its operations that the Commissioner considers to be material. 

(h) During the period of supervision the insurer may contest an action taken 
or proposed to be taken by the Commissioner, specifying why the action being 
complained of would not result in improving the insurer’s condition. 

(i) This section does not limit powers granted to the Commissioner by any 
other provision of law. This section does not preclude the Commissioner from 
initiating judicial proceedings to place an insurer in a delinquency proceeding 
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under this Article, regardless of whether the Commissioner has previously 
initiated administrative supervision proceedings under this section or under 
G.S. 58-30-60 against the insurer. The determination as to actions under this 


~ gection is in the Commissioner’s discretion. 


(j) Notwithstanding any other provision of law, the Commissioner may meet 
with a supervisor appointed under this section and with the attorney or other 
representative of the supervisor, without the presence of any other person, at 
the time of any proceeding or during the pendency of any proceeding held 
under the authority of this section, to carry out the Commissioner’s duties 
under this section or for the supervisor to carry out the supervisor’s duties 
under this section. 

(k) There is no liability by, and no cause of action of any nature arises 
against, the Commissioner for any acts or omissions by the Commissioner in 
the performance of the Commissioner’s powers and duties under this section. 
(1991, c. 681, s. 44.) 


§ 58-30-65. Court’s seizure order. 


(a) The Commissioner may file in the Court a petition alleging, with respect 
to a domestic insurer: 

(1) That there exist grounds that justify a judicial order for a formal 
delinquency proceeding against an insurer under this Article; 

(2) That the interests of policyholders, creditors, or the public will be 
endangered by delay; and 

(3) The contents of an order deemed by the Commissioner to be necessary. 

(b) Upon a filing under subsection (a) of this section, the Court may issue 
forthwith, ex parte, the requested order, that directs the Commissioner to take 
possession and control of all or a part of the property, books, accounts, 
documents, and other records of an insurer, and of the premises occupied by it 
for transaction of its business, and that, until further order of the Court, 
enjoins the insurer and its officers, managers, agents, and employees from 
disposing of its property and from transacting its business except with the 
written consent of the Commissioner. 

(c) The Court shall specify in the order what its duration shall be, which 
shall be such time as the Court considers necessary for the Commissioner to 
ascertain the condition of the insurer. On motion of either party or on its own 
motion, the Court may from time to time hold such hearings as it considers 
desirable after such notice as it considers appropriate; and may extend, 
shorten, or modify the terms of the seizure order. The Court shall vacate the 
seizure order if the Commissioner fails to commence a formal proceeding under 
this Article after having a reasonable opportunity to do so. An order of the 
Court pursuant to a formal proceeding under this Article shall ipso facto vacate 
the seizure order. 

(d) Entry of a seizure order under this section does not constitute an 
anticipatory breach of any contract of the insurer. 

(e) An insurer subject to an ex parte order under this section may petition 
the Court at any time after the issuance of such order for a hearing and review 
of the order. The Court shall hold such a hearing and review not more than 15 
days after the request. A hearing under this subsection may be held privately 
in chambers, and it shall be so held if the insurer proceeded against so 
requests. 

(f) If, at any time after the issuance of such an order, it appears to the Court 
that any person whose interest is or will be substantially affected by the order 
did not appear at the hearing and has not been served, the Court may order 
that notice be given. An order that notice be given does not stay the effect of 
any order previously issued by the Court. (1989, c. 452, s. 1.) 
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§ 58-30-70. Confidentiality of hearings. 


In all proceedings and judicial reviews thereof under G.S. 58-30-60 and G.S. 
58-30-65, all records of the insurer, other documents, and all Department files 
and Court records and papers, insofar as they pertain to or are a part of the 
record of the proceedings, shall be and remain confidential except as is 
necessary to obtain compliance therewith, unless the Court, after hearing 
arguments from the parties in chambers, orders otherwise; or unless the 
insurer requests that the matter be made public. Until such Court order, all 
papers filed with the clerk of the Court shall be held by him in a confidential 
file. (1989, c. 452, s. 1.) 


§ 58-30-71. Immunity and indemnification of the receiver 
and employees. 


(a) For the purposes of this section, the persons entitled to protection under 
this section are: 

(1) All receivers responsible for the conduct of a delinquency proceeding 
under this Article, including present and former receivers; and 

(2) Their employees meaning all present and former special deputies and 
assistant special deputies appointed by the Commissioner, staff 
assigned to the delinquency proceeding employed by the Attorney 
General’s Office, and all persons whom the Commissioner, special 
deputies, or assistant special deputies have employed to assist in a 
delinquency proceeding under this Article. Attorneys, accountants, 
auditors, and other professional persons or firms, who are retained by 
the receiver as independent contractors and their employees are not 
employees of the receiver for purposes of this section. 

(b) The receiver and his employees have official immunity and are immune 
from suit and liability, both personally and in their official capacities, for any 
claim for damage to or loss of property or personal injury or other civil liability 
caused by or resulting from any alleged act, error, or omission of the receiver 
or any employee arising out of or by reason of their duties or employment; 
provided that nothing in this section holds the receiver or any employee 
immune from suit or liability for any damage, loss, injury, or liability caused by 
the intentional or willful and wanton misconduct of the receiver or any 
employee or for any bodily injury caused by the operation of a motor vehicle. 

(c) If any legal action is commenced against the receiver or any employee, 
whether against him personally or in his official capacity, alleging property 
damage, property loss, personal injury, or other civil liability caused by or 
resulting from any alleged act, error, or omission of the receiver or any 
employee arising out of or by reason of their duties or employment, the receiver 
and any employee shall be indemnified from the assets of the insurer for all 
expenses, attorneys fees, judgments, settlements, decrees, or amounts due and 
owing or paid in satisfaction of or incurred in the defense of such legal action; 
unless it is determined upon a final adjudication on the merits that the alleged 
act, error, or omission of the receiver or employee giving rise to the claim did 
not arise out of or by reason of his duties or employment, or was caused by 
intentional or willful and wanton misconduct. 

(d) Attorneys’ fees and all related expenses incurred in defending a legal 
action for which immunity or indemnity is available under this section shall be 
paid from the assets of the insurer, as they are incurred, before the final 
disposition of the action, upon receipt of any agreement by or on behalf of the 
receiver or employee to repay the attorneys’ fees and expenses if it is ultimately 
determined upon a final adjudication on the merits that the receiver or 
employee is not entitled to immunity or indemnity under this section. 
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(e) Any indemnification for expense payments, judgments, settlements, 
decrees, attorneys’ fees, surety bond premiums, or other amounts paid or to be 
paid from the insurer’s assets under this section shall be an administrative 
expense of the insurer. 

(f) In the event of any actual or threatened litigation against a receiver or 
any employee for which immunity or indemnity may be available under this 
section, a reasonable amount of funds, that in the judgment of the Commis- 
sioner may be needed to provide immunity or indemnity, shall be segregated 
and reserved from the assets of the insurer as security for the payment of 
indemnity until all applicable statutes of limitation have run, all actual or 
threatened actions against the receiver or any employee have been completely 
and finally resolved, and all obligations of the insurer and the Commissioner 
under this section have been satisfied. 

(g) In lieu of segregation and reserving of funds, the Commissioner may, in 
his discretion, obtain a surety bond or make other arrangements that will 
enable the Commissioner to fully secure the payment of all obligations under 
this section. 

(h) If any legal action against an employee for which indemnity may be 
available under this section is settled before final adjudication on the merits, 
the insurer must pay the settlement amount on behalf of the employee, or 
indemnify the employee for the settlement amount, unless the Commissioner 
determines: 

(1) That the claim did not arise out of or by reason of the employee’s duties 
or employment; or 

(2) That the claims were caused by the intentional or willful and wanton 
misconduct of the employee. 

(i) In any legal action in which the receiver is a defendant, that portion of 
any settlement relating to the alleged act, error, or omission of the receiver is 
subject to the approval of the court before which the delinquency proceeding is 
pending. The court shall not approve that portion of the settlement if it 
determines: 

(1) That the claim did not arise out of or by reason of the receiver’s duties 
or employment; or 

(2) That the claim was caused by the intentional or willful and wanton 
misconduct of the receiver. 

(j) Nothing in this section deprives the receiver or any employee of any 
pkbeeat indemnity, benefits of law, rights, or any defense otherwise avail- 
able. 

(k) Subsection (b) of this section applies to any suit based in whole or in part 
on any alleged act, error, or omission that occurs on or after October 1, 1993. 

(/) No legal action shall lie against the receiver or any employee based in 
whole or in part on any alleged act, error, or omission that occurred before 
October 1, 1993, unless suit is filed and valid service of process is obtained 
within 12 months after October 1, 1993. 

(m) Subsections (c), (h), and (i) of this section apply to any suit that is 
pending on or filed after October 1, 1993, without regard to when the alleged 
act, error, or omission took place. (1998, c. 452, s. 40.) 


§ 58-30-75. Grounds for rehabilitation. 


The Commissioner may petition the Court for an order authorizing him to 
rehabilitate a domestic insurer or an alien insurer domiciled in this State on 
any one or more of the following grounds: 

(1) The insurer is in such condition that the further transaction of 
business would be hazardous financially to its policyholders, credi- 
tors, or the public. 
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(2) There is reasonable cause to believe that there has been embezzlement 
from the insurer, wrongful sequestration or diversion of the insurer’s 
assets, forgery or fraud affecting the insurer, or other illegal conduct 
in, by, or with respect to the insurer that if established would 
endanger assets in an amount threatening the solvency of the insurer. 

(3) The insurer has failed to remove any person who in fact has executive 
authority in the insurer, whether an officer, manager, general agent, 
employee, or other person; if the person has been found after notice 
and hearing by the Commissioner to be dishonest or untrustworthy in 
a way affecting the insurer’s business. 

(4) Control of the insurer, whether by stock ownership or otherwise, and 
whether direct or indirect, is in a person or persons found after notice 
and hearing to be untrustworthy. | 

(5) Any person who in fact has executive authority in the insurer, whether 
an officer, manager, general agent, director or trustee, employee, or 
other person, has refused to be examined under oath by the Commis- 
sioner concerning its affairs, whether in this State or elsewhere; and 
after reasonable notice of the fact, the insurer has failed promptly and 
effectively to terminate the employment and status of the person and 
all his influence on management. 

(6) After demand by the Commissioner the insurer has failed to promptly 
make available for examination any of its own property, books, 
accounts, documents, or other records; those of any subsidiary or 
related company within the control of the insurer; or those of any 
person having executive authority in the insurer insofar as they 
pertain to the insurer. 

(7) Without first obtaining the written consent of the Commissioner, the 
insurer has (i) transferred, or attempted to transfer, in a manner 
contrary to Article 19 of this Chapter, substantially its entire property 
or business, or (ii) has entered into any transaction, the effect of which 
is to merge, consolidate, or reinsure substantially its entire property 
or business in or with the property or business of any other person. 

(8) The insurer or its property has been or is the subject of an application 
for the appointment of a receiver, trustee, custodian, conservator, or 
sequestrator or similar fiduciary of the insurer or its property other- 
wise than as authorized under Articles 1 through 64 of this Chapter, 
and such appointment has been made or is imminent, and such 
appointment might oust the courts of this State of jurisdiction or 
might prejudice orderly delinquency proceedings under this Article. 

(9) Within the previous four years the insurer has willfully violated its 
charter or articles of incorporation, its bylaws, Articles 1 through 67 of 
this Chapter, or any valid order of the Commissioner under G.S. 
58-30-60. 

(10) The insurer has failed to pay within 60 days after due any obligation 
to any state or any subdivision thereof or any judgment entered in any 
state, if the court in which such judgment was entered has jurisdiction 
over such subject matter; except that such nonpayment is not a 
eround until 60 days after any good faith effort by the insurer to 
contest the obligation has been terminated, whether it is before the 
Commissioner or in the courts, or the insurer has systematically 
attempted to compromise or renegotiate previously agreed settle- 
ments with its creditors on the ground that it is financially unable to 
pay its obligations in full. 

(11) The insurer has failed to file its annual report or any other financial 
report required by statute within the time allowed by law and, after 
written demand by the Commissioner, has failed to immediately give 
an adequate explanation. 
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(12) The board of directors or the holders of a majority of the shares 
entitled to vote, or a majority of those individuals entitled to the 
control of those persons specified in G.S. 58-30-5, request or consent to 
rehabilitation under this Article. (1989, c. 452, s. 1; c. 770, s. 72.1; 
1995,'c,.193, 5.3 = 2001-223 egnl9,) 


Editor’s Note. — Session Laws 1991, c. 720, 
s. 23, directed that § 58-30-175 be amended by 
substituting “67” for “64” in subdivision (9). 
However, there is no subdivision (9) in § 58-30- 
175. The Legislature probably intended the 
amendment to be for § 58-30-75. Such a correc- 
tion was subsequently made to § 58-30-75 by 


Session Laws 1995, c. 193, s. 31. 

Session Laws 2001-223, s. 27 is a severability 
clause. 

Effect of Amendments. — Session Laws 
2001-223, s. 19, effective June 15, 2001, deleted 
“pursuant to G.S. 58-7-150” following “Commis- 
sioner” in subdivision (7). 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under prior statutory provisions. 

The commissioner as rehabilitator has 
discretionary as well as ministerial pow- 
ers. State ex rel. Ingram v. All Am. Assurance 
Co., 34 N.C. App. 517, 239 S.E.2d 474 (1977). 

Commissioner as Rehabilitator Loses 
Immunity of State. — Where insurance com- 
pany, an insolvent North Carolina corporation, 
was placed in voluntary rehabilitation by order 
of the North Carolina superior court and where 
action was subsequently brought by the North 


Carolina Commissioner of Insurance in his ca- 
pacity as company’s rehabilitator, defendant’s 
counterclaims could not be dismissed on the 
basis that U.S. Const., Amend. XI and sover- 
eign immunity barred them; the commissioner 
as rehabilitator loses his identity as the State, 
and with it his immunity as an officer of the 
State, by assuming the identity of the insurer 
in actions brought for and against the insurer. 
North Carolina ex rel. Long v. Alexander & 
Alexander Servs., Inc., 711 F. Supp. 257 
(E.D.N.C. 1989). 


§ 58-30-80. Rehabilitation orders. 


(a) An order to rehabilitate the business of a domestic insurer or an alien 
insurer domiciled in this State, shall appoint the Commissioner and his 
successors in office as the rehabilitator, and shall direct the rehabilitator 
forthwith to take possession of the assets of the insurer and to administer them 
under the general supervision of the Court. The filing or recording of the order 
with the clerk of the Court or register of deeds of the county in which the 
principal business of the insurer is conducted, or the county in which its 
principal office or place of business is located, shall impart the same notice as 
a deed, bill of sale, or other evidence of title duly filed or recorded with that 
register of deeds would have imparted. The order to rehabilitate the insurer 
shall by operation of law vest title to all assets of the insurer in the 
rehabilitator. 

(b) Any order issued under this section shall require accounting to the Court 
by the rehabilitator. Accountings shall be at such intervals as the Court 
specifies in its order. 

(c) Entry of an order of rehabilitation shall not constitute an anticipatory 
breach of any contract of the insurer. (1989, c. 452, s. 1.) 


§ 58-30-85. 


(a) The rehabilitator has the power: 

(1) To appoint a special deputy to act for him under this Article, and to 
determine his reasonable compensation. The special deputy has all 
powers of the rehabilitator granted by this section. The special deputy 
serves at the pleasure of the rehabilitator. 


Powers and duties of the rehabilitator. 
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(2) To employ employees and agents, legal counsel, actuaries, accoun- 
tants, appraisers, consultants, and such other personnel as he may 
deem to be necessary to assist in the rehabilitation. 

(3) To fix the reasonable compensation of employees and agents, legal 
counsel, actuaries, accountants, appraisers, and consultants, with the 
approval of the Court. 

(4) To pay reasonable compensation to persons appointed; and to defray 
from the funds or assets of the insurer all expenses of taking 
possession of, conserving, conducting, rehabilitating, disposing of, or 
otherwise dealing with the business and property of the insurer. 

(5) To hold hearings, to subpoena witnesses to compel their attendance, to 
administer oaths, to examine any person under oath, and to compel 
any person to subscribe to this testimony after it has been correctly 
reduced to writing; and in connection therewith to require the 
production of any books, papers, records, or other documents that he 
considers relevant to the inquiry. 

(6) To collect all debts and moneys due and claims belonging to the 
insurer, wherever located, and for this purpose: 

a. To institute timely action in other jurisdictions, in order to forestall 
garnishment and attachment proceedings against such debts; 

b. To do such other acts that are necessary or expedient to collect, 
conserve, or protect its assets or property, including the power to 
sell, compound, compromise, or assign debts for purposes of 
eee upon such terms and conditions as he deems to be best; 
an 

c. To pursue any creditor’s remedies available to enforce his claims. 

(7) To conduct public and private sales of the property of the insurer. 

(8) To use assets of the estate of an insurer under a rehabilitation order to 
transfer policy obligations to a solvent assuming insurer, if the 
transfer can be arranged without prejudice to applicable priorities 
under G.S. 58-30-220. 

(9) To acquire, hypothecate, encumber, lease, improve, sell, transfer, 
abandon, or otherwise dispose of or deal with, any property of the 
insurer at its market value or upon such terms and conditions that are 
fair and reasonable. He also has the power to execute, acknowledge, 
and deliver any and all deeds, assignments, releases and other 
instruments necessary or proper to effectuate any sale of property or 
other transaction in connection with the rehabilitation. 

(10) To borrow money on the security of the insurer’s assets or without 
security and to execute and deliver all documents necessary to that 
transaction for the purpose of facilitating the rehabilitation. 

(11) To enter into such contracts that are necessary to carry out the order 
to rehabilitate, and to affirm or disavow any contracts to which the 
insurer is a party. 

(12) To continue to prosecute and to institute in the name of the insurer 
or in his own name any and all suits and other legal proceedings, in 
this State or elsewhere, and to abandon the prosecution of claims he 
deems unprofitable to pursue further. 

(13) To prosecute any action that may exist in behalf of the creditors, 
members, policyholders, or shareholders of the insurer against any 
officer of the insurer or against any other person. 

(14) To remove any or all records and property of the insurer to the offices 
of the Commissioner or to such other place as may be convenient for 
the purposes of efficient and orderly execution of the rehabilitation. 

(15) To deposit in one or more banks in this State such sums as are 
required for meeting current administration expenses and dividend 
distributions. 
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(16) To invest .all sums not currently needed, unless the Court orders 
otherwise. 

(17) To file any necessary documents for recording in the office of any 
register of deeds in this State or elsewhere where property of the 
insurer is located. 

(18) To assert all defenses available to the insurer as against third 
persons, including statutes of limitation, statutes of frauds, and the 
defense of usury. A waiver of any defense by the insurer after a 
petition in rehabilitation has been filed shall not bind the 
rehabilitator. 

(19) To exercise and enforce all rights, remedies, and powers of any 
creditor, shareholder, policyholder, or member; including any power to 
avoid any transfer or lien that may be given by law and that is not 
included within G.S. 58-30-140 through 58-30-150. 

(20) To intervene in any proceeding wherever instituted that might lead 
to the appointment of a receiver or trustee, and to act as the receiver 
or trustee whenever the appointment is offered. 

(21) To enter into agreements with any receiver or insurance regulator of 
any other state relating to the rehabilitation, liquidation, conserva- 
tion, or dissolution of an insurer doing business in both states. 

(22) To exercise all powers now held or subsequently conferred upon 
receivers by laws of this State not inconsistent with the provisions of 
this Article. 

(b) The enumeration in this section of the powers and authority of the 
rehabilitator shall not be construed as a limitation upon him, nor shall it 
exclude in any manner his right to do such other acts not specifically 
enumerated in this section or otherwise provided for, as may be necessary or 
appropriate for the accomplishment of or in aid of the purpose of rehabilitation. 

(c) The rehabilitator may take such action as he considers necessary or 
appropriate to reform and revitalize the insurer. He shall have all the powers 
of the directors, officers, and managers, whose authority shall be suspended, 
except to the extent they may be redelegated by the rehabilitator. He shall 
have full power to direct, manage, hire, and discharge employees, subject to 
any contract rights they may have, and to deal with the property and business 
of the insurer. 

(d) If it appears to the rehabilitator that there has been criminal or tortious 
conduct, or breach of any contractual or fiduciary obligation detrimental to the 
insurer by any officer, manager, agent, broker, employee or other person, he 
may pursue all available legal remedies on behalf of the insurer. 

(e) If the rehabilitator determines that reorganization, consolidation, con- 
version, reinsurance, merger, or other transformation of the insurer is appro- 
priate, he shall prepare a plan to effect such changes. Upon application of the 
rehabilitator for approval of the plan, and after such notice and hearings as the 
Court may prescribe, the Court may either approve or disapprove the plan 
proposed, or may modify it and approve it as modified. Any plan approved 
under this section shall be, in the opinion of the Court, fair and equitable to all 
parties concerned. If the plan is approved, the rehabilitator shall carry out the 
plan. In the case of a life insurer, the plan proposed may include the imposition 
of liens upon the policies of the insurer, if all rights of shareholders are first 
relinquished. A plan for a life insurer may also propose imposition of a 
moratorium upon loan and cash surrender rights under policies, for such 
period and to such an extent as may be necessary. 

(f) The rehabilitator shall have the power under G.S. 58-30-140 and GS. 
58-30-145 to avoid fraudulent transfers. (1989, c. 452, s. 1.) 
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CASE NOTES 


Editor’s Note. — Most of the cases below 
were decided under prior statutory provisions. 

Settlement of an outstanding debt by 
the rehabilitator is clearly a step “toward 
removal of the causes and conditions which 
have made rehabilitation necessary as the 
court may direct.” State ex rel. Ingram v. All 
Am. Assurance Co., 34 N.C. App. 517, 239 
S.E.2d 474 (1977). 

Commissioner as Rehabilitator Loses 
Immunity of State. — Where insurance com- 
pany, an insolvent North Carolina corporation, 
was placed in voluntary rehabilitation by order 
of the North Carolina superior court and action 
was subsequently brought by the North Caro- 


lina Commissioner of Insurance in his capacity 
as company’s rehabilitator, defendant’s coun- 
terclaims could not be dismissed on the basis 
that U.S. Const., Amend. XI and sovereign 
immunity barred them; the Commissioner as 
rehabilitator loses his identity as the State, and 
with it his immunity as an officer of the State, 
by assuming the identity of the insurer in 
actions brought for and against the insurer. 
North Carolina ex rel. Long v. Alexander & 
Alexander Servs., Inc., 711 F. Supp. 257 
(E.D.N.C. 1989). 

Stated in State ex rel. Long v. American Sec. 
Life Assurance Co., 109 N.C. App. 530, 428 
S.E.2d 200 (1998). 


§ 58-30-90. Actions by and against rehabilitator. 


(a) When a rehabilitation order against an insurer is entered, every court in 
this State, before which any pending action or proceeding in which the insurer 
is a party or is obligated to defend a party, shall stay the action or proceeding 
for 120 days and such additional time that is necessary for the rehabilitator to 
obtain proper representation and prepare for further proceedings. The 
rehabilitator may take such action respecting pending litigation as he deems 
necessary in the interests of justice and for the protection of creditors, 
policyholders, and the public. The rehabilitator may immediately consider all 
litigation pending outside this State and may petition the courts having 
jurisdiction over that litigation for stays whenever necessary to protect the 
estate of the insurer. 

(b) No statute of limitations or defense of laches shall run with respect to 
any action by or against an insurer between the filing of a petition for 
appointment of a rehabilitator for that insurer and the order granting or 
denying that petition. 

(c) Any domestic or foreign guaranty association has standing to appear in 
any Court proceeding concerning the rehabilitation of an insurer if such 
association is or may become liable to act as a result of the rehabilitation. 
(1989; ¢).452\-s. 1.) 


§ 58-30-95. Termination of rehabilitation. 


(a) Whenever the rehabilitator believes further attempts to rehabilitate an 
insurer would substantially increase the risk of loss to creditors, policyholders 
or the public, or would be futile, the rehabilitator may petition the Court for an 
order of liquidation. A petition under this subsection shall have the same effect 
as a petition under G.S. 58-30-100. The Court may make such findings and 
issue such orders at any time upon its own motion. The Court shall permit the 
directors of the insurer to take such actions as are reasonably necessary to 
defend against the petition and may order payment from the estate of the 
insurer of such costs and other expenses of defense as justice may require. The 
court may allow the payment of costs and expenses incurred in defending 
against the petition for an order of liquidation only upon a specific finding that 
the defense was conducted, and the costs and expenses were incurred, in good 
faith. The directors shall have the burden of proving good faith. Evidence of 
good faith shall be the existence of a reasonable basis to conclude that the 
insurer is actually solvent or that there exists a viable means to accomplish 
rehabilitation without jeopardizing the remaining assets of the insurer and 
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that continued operation of the insurer is in the best interest of the policy- 
holders, stockholders, and creditors. ; 

(b) The rehabilitator may at any time petition the Court for an order 
terminating rehabilitation of an insurer. The Court shall also permit the 
directors of the insurer to petition the Court for an order terminating 
rehabilitation of the insurer and may order payment from the estate of the 
insurer of such costs and other expenses of such petition as justice may 
require. The court may allow the payment of costs and expenses incurred in 
defending against the petition for an order terminating rehabilitation only 
upon a specific finding that the defense was conducted, and the costs and 
expenses were incurred, in good faith. The directors shall have the burden of 
proving good faith. Evidence of good faith shall be the existence of a reasonable 
basis to conclude that the insurer is actually solvent or that there exists a 
viable means to accomplish rehabilitation without jeopardizing the remaining 
assets of the insurer and that continued operation of the insurer is in the best 
interest of the policyholders, stockholders, and creditors. If the Court finds that 
rehabilitation has been accomplished and that grounds for rehabilitation 
under G.S. 58-30-75 no longer exist, it shall order that the insurer be restored 
to possession of its property and the control of the business. The Court may 
also make that finding and issue that order at any time upon its own motion. 
(1989" crab 2. 6. 1: 1993, C402, 3.41) 


CASE NOTES 


Considerations in Defense to Liquida- 
tion. — The directors of an insolvent company 
are not, as a matter of law, disallowed from 
defending against a petition for liquidation; 
rather, all of the facts and circumstances of a 
particular case should be examined in deter- 
mining whether the defense to liquidation was 
brought in good faith, with the solvency of the 
company examined as one of many factors, and 
not as the sole factor, in the ultimate decision to 
award fees and costs. State ex rel. Long v. 
American Sec. Life Assurance Co., 109 N.C. 
App. 530, 428 S.E.2d 200 (1993). 


Award of Costs and Fees. — The trial court 
has been granted broad discretion to award the 
fees and costs incurred in defending against a 
petition for liquidation. State ex rel. Long v. 
American Sec. Life Assurance Co., 109 N.C. 
App. 530, 428 S.E.2d 200 (1993). 

Standard of Review on Appeal. — Be- 
cause of the discretionary nature of this sec- 
tion, the standard of review on appeal is 
whether a trial court’s award of fees and costs 
constitutes an abuse of discretion. State ex rel. 
Long v. American Sec. Life Assurance Co., 109 
N.C. App. 530, 428 S.E.2d 200 (1993). 


§ 58-30-100. Grounds for liquidation. 


The Commissioner may petition the Court for an order directing him to 
liquidate a domestic insurer or an alien insurer domiciled in this State on the 


basis: 


(1) Of any ground for an order of rehabilitation as specified in G.S. 
58-30-75, whether or not there has been a prior order directing the 


rehabilitation of the insurer; 


(2) That the insurer is insolvent; or 

(3) That the insurer is in such condition that the further transaction of 
business would be hazardous, financially or otherwise, to its policy- 
holders, its creditors, or the public. (1989, c. 452, s. 1.) 


§ 58-30-105. Liquidation orders. 


(a) An order to liquidate the business of a domestic insurer shall appoint the 
Commissioner and his successors in office liquidator and shall direct the 
liquidator forthwith to take possession of the assets of the insurer and to 
administer them under the general supervision of the Court. The liquidator is 
vested by operation of law with the title to all of the property, contracts, and 
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rights of action, and all of the books and records of the insurer ordered 
liquidated, wherever located, as of the entry of the final order of liquidation. 
The filing or recording of the order with the clerk of the superior court and the 
register of deeds of the county in which its principal office or place of business 
is located; or, in the case of real estate, with the register of deeds of the county 
where the property is located, shall impart the same notice as a deed, bill of 
sale, or other evidence of title duly filed or recorded with that register of deeds 
would have imparted. 

(b) Upon issuance of the order, the rights and liabilities of any such insurer 
and of its creditors, policyholders, shareholders, members and all other 
persons interested in its estate shall become fixed as of the date of entry of the 
order of liquidation, except as provided in G.S. 58-30-110 and G.S. 58-30-195. 

(c) An order to liquidate the business of an alien insurer domiciled in this 
State shall be in the same terms and have the same legal effect as an order to 
liquidate a domestic insurer; except that the assets and the business in the 
United States shall be the only assets and business included therein. 

(d) At the time of petitioning for an order of liquidation or at any time 
thereafter the Commissioner, after making appropriate findings of an insurer’s 
insolvency, may petition the Court for a judicial declaration of such insolvency. 
After providing such notice and hearing as it deems to be proper, the Court 
may make the declaration. 

(e) Any order issued under this section requires accounting to the Court by 
the liquidator. Accountings shall be at such intervals as the Court specifies in 
its order. (1989, c. 452, s. 1.) 


CASE NOTES 


Editor’s Note. — One of the cases below was 
decided under prior statutory provisions. 

The trial court has broad supervisory 
powers and must also be held to have 
broad initiative powers as well, so as to 
effect the mandate of such provisions as former 
§ 58-155.18, which directed the court after full 
hearing to deny or grant the application for 
rehabilitation “together with such other relief 
as the nature of the case and the interests of 
policyholders, creditors, stockholders, mem- 
bers, subscribers or the public may require.” 
State ex. rel. Ingram. v. All Am. Assurance Co., 


34 N.C. App. 517, 239 S.E.2d 474 (1977). 

Authority to Order Payment of Fair 
Compensation to Counsel. — The supervi- 
sory power of the trial court in a rehabilitation 
suit includes the authority to order that the 
insurer pay fair and reasonable compensation 
to its counsel of record for legal services ren- 
dered. State ex rel. Ingram v. All Am. Assurance 
Co., 34 N.C. App. 517, 239 S.E.2d 474 (1977). 

Cited in State ex rel. Long v. Interstate Cas. 
Ins. Co., 106 N.C. App. 470, 417 S.E.2d 296 
(L992). 


§ 58-30-110. Continuance of coverage. 


(a) All policies, other than life or health insurance or annuities, that are in 
effect at the time of the issuance of an order of liquidation shall continue in 


force only for the lesser of: 


(1) A period of 30 days from the date of entry of the liquidation orders; 

(2) The expiration of the policy coverage; 

(3) The date when the insured has replaced the insurance coverage with 
equivalent insurance in another insurer or otherwise terminated the 


policy; or 


(4) The liquidator has effected a transfer of the policy obligation pursuant 


to G.S. 58-30-120(a)(8). 


(b) An order of liquidation under G.S. 58-30-105 terminates coverages at the 
time specified in subsection (a) of this section for the purposes of any other 


statute. 
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(c) Policies of life or health insurance or annuities shall continue in force for 
such period and under such terms as is provided for by any applicable domestic 
or foreign guaranty association. 

(d) Policies of life or health insurance or annuities or any period of coverage 
of such policies that are not covered by a domestic or foreign guaranty 
association shall terminate under subsections (a) and (b) of this section. (1989, 
C452. 8. 01;) 


§ 58-30-115. Dissolution of insurer. 


The Commissioner may petition for an order dissolving the corporate 
existence of a domestic insurer or the United States branch of an alien insurer 
domiciled in this State at the time he applies for a liquidation order. The Court 
shall order dissolution of the corporation upon petition by the Commissioner 
upon or after the granting of a liquidation order. If the dissolution has not 
previously been ordered, it shall be effected by operation of law upon the 
discharge of the liquidator if the insurer is under a liquidation order for some 
other reason. (1989, c. 452, s. 1.) 


§ 58-30-120. Powers of liquidator. 


(a) The liquidator has the power: 

(1) To appoint a special deputy to act for him under this Article, and to 
determine his reasonable compensation. The special deputy has all 
powers of the liquidator granted by this section. The special deputy 
serves at the pleasure of the liquidator. 

(2) To employ employees and agents, legal counsel, actuaries, accoun- 
tants, appraisers, consultants, and such other personnel as he may 
deem to be necessary to assist in the liquidation. 

(3) To fix the reasonable compensation of employees and agents, legal 
counsel, actuaries, accountants, appraisers, and consultants, with the 
approval of the Court. 

(4) To pay reasonable compensation to persons appointed; and to defray 
from the funds or assets of the insurer all expenses of taking 
possession of, conserving, conducting, liquidating, disposing of, or 
otherwise dealing with the business and property of the insurer. In 
the event that the property of the insurer does not contain sufficient 
cash or liquid assets to defray the costs incurred, the Commissioner 
may advance the costs so incurred out of any appropriation for the 
maintenance of the Department. Any amounts so advanced for ex- 
penses of administration shall be repaid to the Commissioner for the 
use of the Department out of the first available moneys of the insurer. 

(5) To hold hearings, to subpoena witnesses to compel their attendance, to 
administer oaths, to examine any person under oath, and to compel 
any person to subscribe to this testimony after it has been correctly 
reduced to writing; and in connection therewith to require the 
production of any books, papers, records, or other documents that he 
considers relevant to the inquiry. 

(6) To collect all debts and moneys due and claims belonging to the 
insurer, wherever located, and for this purpose: 

a. ‘To institute timely action in other jurisdictions, in order to forestall 
garnishment and attachment proceedings against such debts; 

b. To do such other acts that are necessary or expedient to collect, 
conserve, or protect its assets or property, including the power to 
sell, compound, compromise, or assign debts for purposes of 
peers upon such terms and conditions as he deems to be best; 
an 
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c. To pursue any creditor’s remedies available to enforce his claims. 

(7) To conduct public and private sales of the property of the insurer. 

(8) To use assets of the estate of an insurer under a liquidation order to 
transfer policy obligations to a solvent assuming insurer, if the 
transfer can be arranged without prejudice to applicable priorities 
under G.S. 58-30-220. 

(9) To acquire, hypothecate, encumber, lease, improve, sell, transfer, 
abandon, or otherwise dispose of or deal with, any property of the 
insurer at its market value or upon such terms and conditions that are 
fair and reasonable. He also has the power to execute, acknowledge, 
and deliver any and all deeds, assignments, releases and other 
instruments necessary or proper to effectuate any sale of property or 
other transaction in connection with the liquidation. 

(10) To borrow money on the security of the insurer’s assets or without 
security and to execute and deliver all documents necessary to that 
transaction for the purpose of facilitating the liquidation. 

(11) To enter into such contracts that are necessary to carry out the order 
to liquidate, and to affirm or disavow any contracts to which the 
insurer 1s a party. 

(12) To continue to prosecute and to institute in the name of the insurer 
or in his own name any and all suits and other legal proceedings, in 
this State or elsewhere, and to abandon the prosecution of claims he 
deems unprofitable to pursue further. If the insurer is dissolved under 
G.S. 58-30-115, he shall have the power to apply to any court in this 
State or elsewhere for leave to substitute himself for the insurer as 
plaintiff. 

(13) To prosecute any action that may exist in behalf of the creditors, 
members, policyholders, or shareholders of the insurer against any 
officer of the insurer or against any other person. 

(14) To remove any or all records and property of the insurer to the offices 
of the Commissioner or to such other place as may be convenient for 
the purposes of efficient and orderly execution of the liquidation. 
Domestic and foreign guaranty associations shall have such reason- 
able access to the records of the insurer as is necessary for them to 
carry out their statutory obligations. 

(15) To deposit in one or more banks in this State such sums as are 
required for meeting current administration expenses and dividend 
distributions. 

(16) To invest all sums not currently needed, unless the Court orders 
otherwise. 

(17) To file any necessary documents for recording in the office of any 
register of deeds in this State or elsewhere where property of the 
insurer is located. 

(18) To assert all defenses available to the insurer as against third 
persons, including statutes of limitation, statutes of frauds, and the 
defense of usury. A waiver of any defense by the insurer after a 
petition in liquidation has been filed shall not bind the liquidator. 
Whenever a domestic or foreign guaranty association has an obliga- 
tion to defend any suit, the liquidator shall give precedence to such 
obligation and may defend only in the absence of a defense by such 
guaranty associations. 

(19) To exercise and enforce all rights, remedies, and powers of any 
creditor, shareholder, policyholder, or member; including any power to 
avoid any transfer or lien that may be given by law and that is not 
included within G.S. 58-30-140 through G.S. 58-30-150. 

(20) To intervene in any proceeding wherever instituted that might lead 
to the appointment of a receiver or trustee, and to act as the receiver 
or trustee whenever the appointment is offered. 
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(21) To enter into agreements with any receiver or insurance regulator of 
any other state relating to the rehabilitation, liquidation, conserva- 
tion, or dissolution of an insurer doing business in both states. 

(22) To exercise all powers now held or subsequently conferred upon 
receivers by laws of this State not inconsistent with the provisions of 
this Article. 

(b) The enumeration in this section of the powers and authority of the 
liquidator shall not be construed as a limitation upon him, nor shall it exclude 
in any manner his right to do such other acts not specifically enumerated in 
this section or otherwise provided for, as may be necessary or appropriate for 
the accomplishment of or in aid of the purpose of liquidation. (1989, c. 452, s. 
1%) 


CASE NOTES 


Applicability. — Because alleged acts of 
misconduct by the director and chief executive 
officer of an insolvent insurer occurred within 
three years prior to the order appointing the 
Commissioner of Insurance as liquidator and 
because the Commissioner filed actions against 
the defendant within two years of his appoint- 
ment, such claims were protected by the two- 
year extension of this section. State ex rel. Long 
v. ILA Corp., 182 N.C. App. 587, 513 S.E.2d 812 


Standing. — This section conferred stand- 
ing on the Commissioner of Insurance to assert 
the claims of an insolvent insurer for breach of 
fiduciary duties to and negligent mismanage- 
ment of the insurer. State ex rel. Long v. ILA 
Corp., 1382 N.C. App. 587, 513 S.E.2d 812 
(1999). 

Cited in State ex rel. Long v. Interstate Cas. 
Ins. Co., 106 N.C. App. 470, 417 S.E.2d 296 
(1392) 


(1999): 


§ 58-30-125. Notice to creditors and others. 


(a) Unless the Court otherwise directs, the liquidator shall give or cause to 
be given notice of the liquidation order as soon as possible: 

(1) By first-class mail and either by telecopier, telegram, or telephone to 
the insurance regulator of each jurisdiction in which the insurer is 
doing business; 

(2) By first-class mail to any domestic or foreign guaranty association that 
is or may become obligated as a result of the liquidation; 

(3) By first-class mail to all insurance agents of the insurer; 

(4) By first-class mail to all persons known or reasonably expected to have 
claims against the insurer, including all policyholders, at their last 
known addresses indicated by the records of the insurer; and 

(5) By publication in a newspaper of general circulation in the county in 
which the insurer has its principal place of business and in such other 
locations as the liquidator deems to be appropriate. 

(b) Notice to potential claimants under subsection (a) of this section shall 
require claimants to file with the liquidator their claims, together with proper 
proofs thereof under G.S. 58-30-190, on or before a date the liquidator specifies 
in the notice. The liquidator need not require persons claiming cash surrender 
values or other investment values in life insurance and annuities to file claims. 
eens have a duty to keep the liquidator informed of any changes of 
address. 

(c) If notice is given in accordance with this section, the distribution of 
assets of the insurer under this Article shall be conclusive with respect to all 
claimants, whether or not they receive notice. (1989, c. 452, s. 1.) 
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§ 58-30-127. Duties of agents. 


(a) Every person who receives notice in the form prescribed in G.S. 58-30- 
125 that an insurer that person represents as an agent is the subject of a 
liquidation order shall, upon request of the liquidator and within 60 days after 
receipt of the request, provide to the liquidator the information in the agent’s 
records related to any policy issued by the insurer through the agent; and if the 
agent is a general agent, the information in the general agent’s records related 
to any policy issued by the insurer through a subagent under contract with the 
general agent, including the name and address of the subagent. 

(b) For the purpose of this section, a policy is issued through an agent if the 
agent has a property interest in the expiration of the policy or if the agent has 
had in the agent’s possession a copy of the declarations of the policy at any time 
during the life of the policy, except where the ownership of the expiration of the 
policy has been transferred to another person. 

(c) Any agent failing to provide information to the liquidator as required by 
this section is to be subject to G.S. 58-2-70. 

(d) The provisions of this section are in addition to any other duties in this 
Chapter that are placed on agents. (1991, c. 681, s. 45.) 


§ 58-30-130. Actions by and against liquidator. 


(a) Upon the issuance of an order appointing a liquidator of a domestic 
insurer or of an alien insurer domiciled in this State, no action at law or equity 
shall be brought against the insurer or liquidator, whether in this State or 
elsewhere, nor shall any such existing actions be maintained or further 
presented after issuance of such order. The Court shall give full faith and credit 
to injunctions against the liquidator or the insurer or the continuation of 
existing actions against the liquidator or the insurer, when such injunctions 
are included in an order to liquidate an insurer issued pursuant to correspond- 
ing provisions in other states. Whenever, in the liquidator’s judgement, 
protection of the estate of the insurer necessitates intervention in an action 
against the insurer that is pending outside this State, he may intervene in the 
action. The liquidator may defend any action in which he intervenes under this 
section at the expense of the estate of the insurer. 

(b) The liquidator may, upon or after an order for liquidation, within two 
years or such subsequent time period as applicable law may permit, institute 
an action or proceeding on behalf of the estate of the insurer upon any cause of 
action against which the period of limitation fixed by applicable law has not 
expired at the time of the filing of the petition upon which such order is 
entered. Where (i) by any agreement, a period of limitation is fixed for 
instituting a suit or proceeding upon any claim, or for filing any claim, proof of 
claim, proof of loss, demand, notice, or the like; or (ii) in any proceeding, 
judicial or otherwise, a period of limitation is fixed, either in the proceeding or 
by applicable law, for taking any action, filing any claim or pleading, or doing 
any act; and (iii) in any such case the period had not expired at the date of the 
filing of the petition; the liquidator may, for the benefit of the estate, take any 
such action or do any such act, required of or permitted to the insurer, within 
a period of 180 days subsequent to the entry of an order for liquidation, or 
within such further period as is shown to the satisfaction of the Court not to be 
unfairly prejudicial to the other party. 

(c) Any domestic or foreign guaranty association has standing to appear in 
any Court proceeding concerning the liquidation of an insurer if such associ- 
ation is or may become liable to act as a result of the liquidation. (1989, c. 452, 
s. 1.) 
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CASE NOTES 


The doctrine that the statute of limita- against attorneys for the insurer. State ex rel. 
tions cannot run against the state did not Long v. Petree Stockton, 129 N.C. App. 432, 499 
apply in the case of a negligence action brought S.E.2d 790 (1998), cert. granted, 349 N.C. 240, 
by the state as liquidator of a life insurer 516 S.E.2d 607 (1998). 


§ 58-30-135. Collection and list of assets. 


(a) As soon as practicable after the liquidation order but not later than 120 
days thereafter, the liquidator shall prepare in duplicate a list of the insurer’s 
assets. The list shall be amended or supplemented from time to time as the 
liquidator determines. One copy shall be filed in the office of the clerk of the 
Court and one copy shall be retained for the liquidator’s files. All amendments 
and supplements shall be similarly filed. 

(b) The liquidator shall reduce the assets to a degree of liquidity that is 
consistent with the effective execution of the liquidation. 

(c) A submittal to the Court for disbursement of assets in accordance with 
G.S. 58-30-180 fulfills the requirements of subsection (a) of this section. (1989, 
Cc, Ab 2S we) 


§ 58-30-140. Fraudulent transfers prior to petition. 


(a) Every transfer made or suffered and every obligation incurred by an 
insurer within one year prior to the filing of a successful petition for 
rehabilitation or liquidation under this Article is fraudulent as to then existing 
and future creditors if made or incurred without fair consideration or if made 
or incurred with actual intent to hinder, delay, or defraud either existing or 
future creditors. A transfer made or an obligation incurred by an insurer 
ordered to be rehabilitated or liquidated under this Article, that is fraudulent 
under this section, may be avoided by the receiver, except as to a person who 
in good faith is a purchaser, lienor, or obligee, for a present fair equivalent 
value; and except that any purchaser, lienor, or obligee, who in good faith has 
given a consideration less than fair for such transfer, lien, or obligation, may 
retain the property, lien, or obligation as security for repayment. The Court 
may, on due notice, order any such transfer or obligation to be preserved for the 
benefit of the estate, and in that event, the receiver shall succeed to and may 
enforce the rights of the purchaser, lienor, or obligee. 

(b) A transfer of property other than real property is made or suffered when 
it becomes so far perfected that no subsequent lien obtainable by legal or 
equitable proceedings on a simple contract could become superior to the rights 
of the transferee under G.S. 58-30-150(c). A transfer of real property is made or 
suffered when it becomes so far perfected that no subsequent bona fide 
purchaser from the insurer could obtain rights superior to the rights of the 
transferee. A transfer that creates an equitable lien is not perfected if there are 
available means by which a legal lien could be created. Any transfer that is not 
perfected prior to the filing of a petition for liquidation shall be deemed to be 
made immediately before the filing of the successful petition. The provisions of 
this subsection apply whether or not there are or were creditors who might 
have obtained any liens or persons who might have become bona fide 
purchasers. 

(c) Any transaction of the insurer with a reinsurer is fraudulent and may be 
avoided by the receiver under subsection (a) of this section if. 

(1) The transaction consists of the termination, adjustment, or settlement 
of a reinsurance contract in which the reinsurer is released from any 
part of its duty to pay the originally specified share of losses that had 
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occurred prior to the time of the transaction, unless the reinsurer 
gives a present fair equivalent value for the release; and 

(2) Any part of the transaction took place within one year prior to the date 
of filing of the petition through which the receivership was com- 
menced. 

(d) Every person receiving any property from the insurer or any benefit 
thereof as the result of a fraudulent transfer under subsection (a) of this 
section is personally liable therefor and is bound to account to the liquidator. 
(1989, c. 452, s: 1; 1991, c. 681, s. 46.) 


CASE NOTES 


Federal abstention under Burford v. Sun omy of _ liquidation, as federal court 
Oil Co., 319 U.S. 315, 63 S. Ct. 1098, 87 L. Ed. decisionmaking of the kind that exists along- 
1424 (1943), was inappropriate where the case _ side state insurance liquidation proceedings do 
raised no questions of uniquely federal jurisdic- not significantly disrupt state regulatory 
tion; although North Carolina’s liquidation frameworks. American Sec. Life Assurance Co. 


laws attempt to minimize legal uncertainty and _ vy, Mason, 836 F. Supp. 333 (E.D.N.C. 1993). 
litigation and to promote efficiency and econ- 


§ 58-30-145. Fraudulent transfer after petition. 


(a) After a petition for rehabilitation or liquidation has been filed, a transfer 
of any of the real property of the insurer made to a person acting in good faith 
shall be valid against the receiver if made for a present fair equivalent value; 
or, if not made for a present fair equivalent value, then to the extent of the 
present consideration actually paid therefor, for which amount the transferee 
shall have a lien on the property so transferred. The commencement of a 
proceeding in rehabilitation or liquidation shall be constructive notice upon 
the recording of a copy of the petition for or order of rehabilitation or 
liquidation with the register of deeds in the county in which any real property 
in question is located. The exercise by a court of the United States or any state 
to authorize or effect a judicial sale of real property of the insurer within any 
county in any state is not impaired by the pendency of such a proceeding unless 
the copy is recorded in the county prior to the consummation of the judicial 
sale. 

(b) After a petition for rehabilitation or liquidation has been filed and before 
either the receiver takes possession of the property of the insurer or an order 
of rehabilitation or liquidation is granted: 

(1) A transfer of any of the property of the insurer, other than real 
property, made to a person acting in good faith is valid against the 
receiver if made for a present fair equivalent value; or, if not made for 
a present fair equivalent value, then to the extent of the present 
consideration actually paid therefor, for which amount the transferee 
shall have a lien on the property so transferred. 

(2) A person indebted to the insurer or holding property of the insurer 
may, if acting in good faith, pay the indebtedness or deliver the 
property, or any part thereof, to the insurer or upon his order, with the 
same effect as if the petition were not pending. 

(3) A person having actual knowledge of the pending rehabilitation or 
liquidation shall be deemed not to act in good faith. 

(4) A person asserting the validity of a transfer under this section has the 
burden of proof. Except as elsewhere provided in this section, no 
transfer by or on behalf of the insurer after the date of the petition for 
liquidation by any person other than the liquidator is valid as against 
the liquidator. 
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(c) Nothing in this Article impairs the validity of currency or the negotia- 
bility of any instrument. (1989, c. 452, s. 1.) 


§ 58-30-150. Voidable preferences and liens. 


(a) Apreference is a transfer of any of the property of an insurer to or for the 
benefit of a creditor, for or on account of an antecedent debt, made or suffered 
by the insurer within one year before the filing of a successful petition for 
liquidation under this Article, the effect of which transfer may be to enable the 
creditor to obtain a greater percentage of this debt than another creditor of the 
same class would receive. If a liquidation order is entered while the insurer is 
already subject to a rehabilitation order, then such transfers shall be deemed 
to be preferences if made or suffered within one year before the filing of the 
successful petition for rehabilitation, or within two years before the filing of the 
successful petition for liquidation, whichever time is shorter. Any preference 
may be avoided by the liquidator if: 

(1) The insurer was insolvent at the time of the transfer; 

(2) The transfer was made within four months before the filing of the 
petition; 

(3) The creditor receiving it or to be benefited thereby or his agent acting 
with reference thereto had, at the time the transfer was made, 
reasonable cause to believe that the insurer was insolvent or was 
about to become insolvent; or 

(4) The creditor receiving it was an officer, or any employee, attorney, or 
other person who was in fact in a position of comparable influence in 
the insurer to an officer, whether or not he held such position, or any 
shareholder holding directly or indirectly more than five percent (5%) 
of any class of any equity security issued by the insurer, or any other 
person, firm, corporation, association, or aggregation of persons with 
whom the insurer did not deal at arm’s length. 

Where the preference is voidable, the liquidator may recover the property or, if 
it has been converted, its value from any person who has received or converted 
the property; except where a bona fide purchaser or lienor has given less than 
fair equivalent value, he shall have a lien upon the property to the extent of the 
consideration actually given by him. Where a preference by way of lien or 
security title is voidable, the Court may on due notice order the lien or title to 
be preserved for the benefit of the estate, in which event the lien or title shall 
pass to the liquidator. 

(b) A transfer of property other than real property shall be deemed to be 
made or suffered when it becomes so far perfected that no subsequent lien 
obtainable by legal or equitable proceedings on a simple contract could become 
superior to the rights of the transferee. A transfer of real property shall be 
deemed to be made or suffered when it becomes so far perfected that no 
subsequent bona fide purchaser from the insurer could obtain rights superior 
to the rights of the transferee. A transfer that creates an equitable lien shall 
not be deemed to be perfected if there are available means by which a legal lien 
could be created. A transfer not perfected prior to the filing of a petition for 
liquidation shall be deemed to be made immediately before the filing of the 
successful petition. The provisions of this subsection apply whether or not 
there are or were creditors who might have obtained liens or persons who 
might have become bona fide purchasers. 

(c) A lien obtainable by legal or equitable proceedings upon a simple 
contract is one arising in the ordinary course of such proceedings upon the 
entry or docketing of a judgment or decree, or upon attachment, garnishment, 
execution, or like process, whether before, upon, or after judgment or decree 
and whether before or upon levy. It does not include liens that under applicable 
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law are given a special priority over other liens that are prior in time. A lien 
obtainable by legal or equitable proceedings could become superior to the 
rights of a transferee, or a purchaser could obtain rights superior to the rights 
of a transferee within the meaning of subsection (b) of this section, if such 
consequences would follow only from the lien or purchase itself, or from the 
lien or purchase followed by any step wholly within the control of the 
respective lienholder or purchaser, with or without the aid of ministerial action 
by public officials. Such a lien could not, however, become superior and such a 
purchase could not create superior rights for the purpose of subsection (b) of 
this section through any acts subsequent to the obtaining of such a lien or 
subsequent to such a purchase that require the agreement or concurrence of 
any third party or that require any further judicial action or ruling. 

(d) A transfer of property for or on account of a new and contemporaneous 
consideration that is deemed under subsection (b) of this section to be made or 
suffered after the transfer because of delay in perfecting it does not thereby 
become a transfer for or on account of any antecedent debt if any acts required 

by the applicable law to be performed in order to perfect the transfer as against 

liens or bona fide purchasers rights are performed within 21 days or any period 
expressly allowed by the law, whichever is less. A transfer to secure a future 
loan, if such a loan is actually made, or a transfer that becomes security for a 
future loan, shall have the same effect as a transfer for or on account of a new 
and contemporaneous consideration. 

(e) If any lien deemed to be voidable under subdivision (a)(2) of this section 
has been dissolved by the furnishing of a bond or other obligation, the surety 
on which has been indemnified directly or indirectly by the transfer of or the 
creation of a lien upon any property of an insurer before the filing of a petition 
under this Article that results in a liquidation order, the indemnifying transfer 
or lien shall also be deemed to be voidable. 

(f) The property affected by any lien deemed to be voidable under subsec- 
tions (a) and (e) of this section shall be discharged from such lien, and that 
property and any of the indemnifying property transferred to or for the benefit 
of a surety shall pass to the liquidator; except that the Court may on due notice 
order any such lien to be preserved for the benefit of the estate, and the Court 
may direct that such conveyance be executed as may be proper or adequate to 
evidence the title of the liquidator. 

(g) The Court shall have summary jurisdiction of any proceeding by the 
liquidator to hear and determine the rights of any parties under this section. 
Reasonable notice of any hearing in the proceeding shall be given to all parties 
in interest, including the obligee of a releasing bond or other like obligation. 
Where an order is entered for the recovery of indemnifying property in kind or 
for the avoidance of an indemnifying lien, the Court, upon application of any 
party in interest, shall in the same proceeding ascertain the value of the 
property or lien. If such value is less than the amount for which the property 
is indemnity or than the amount of the lien, the transferee or lienholder may 
elect to retain the property or lien upon payment of its value, as ascertained by 
the Court, to the liquidator, within such reasonable times as the Court shall 
fix. 

(h) The liability of the surety under a releasing bond or other like obligation 
shall be discharged to the extent of the value of the indemnifying property 
recovered or the indemnifying lien nullified and avoided by the liquidator; or 
where the property is retained under subsection (g) of this section to the extent 
of the amount paid to the liquidator. 

(i) If a creditor has been preferred and afterward in good faith gives the 
insurer further credit, without security of any kind, for property that becomes 
a part of the insurer’s estate, the amount of the new credit remaining unpaid 
at the time of the petition may be set off against the preference that would 
otherwise be recoverable from him. 


515 


$58-30-155 CH. 58. INSURANCE $58-30-160 


(j) If an insurer, within four months before the filing of a successful petition 
for liquidation under this Article, or at any time in contemplation of a 
proceeding to liquidate it, directly or indirectly pays money or transfers 
property to an attorney at law for services rendered or to be rendered, such 
transactions may be examined by the Court on its own motion or on petition of 
the liquidator, and shall be held valid only to the extent of a reasonable amount 
to be determined by the Court. Any excess may be recovered by the liquidator 
for the benefit of the estate; provided that where the attorney is in a position 
of influence in the insurer or an affiliate thereof, payment of any money or the 
transfer of any property to the attorney at law for services rendered or to be 
rendered shall be governed by the provision of subdivision (a)(4) of this section. 

(k) Every officer, manager, employee, shareholder, member, subscriber, 
attorney, or any other person acting on behalf of the insurer who knowingly 
participates in giving any preference, when he has reasonable cause to believe 
the insurer is or is about to become insolvent at the time of the preference, 
shall be personally liable to the liquidator for the amount of the preference. It 
is permissible to infer that there is a reasonable cause to so believe if the 
transfer was made within four months before the date of filing of the successful 
petition for liquidation. Every person receiving any property from the insurer 
or the benefit thereof as a preference voidable under subsection (a) of this 
section shall be personally liable therefor and shall be bound to account to the 
liquidator. Nothing in this subsection prejudices any other claim by the 
liquidator against any person. (1989, c. 452, s. 1.) 


§ 58-30-155. Claims of holders of void or voidable rights. 


(a) No claims of a creditor who has received or acquired a preference, lien, 
conveyance, transfer, assignment, or encumbrance voidable under this Article 
shall be allowed unless he surrenders the preference, lien, conveyance, 
transfer, assignment or encumbrance. If the avoidance is effected by a 
proceeding in which a final judgment has been entered, the claim shall not be 
allowed unless the money is paid or the property is delivered to the liquidator 
within 30 days from the date of the entering of the final judgment; except that 
the Court having jurisdiction over the liquidation may allow further time if 
there is an appeal or other continuation of the proceeding. 

(b) A claim allowable under subsection (a) of this section by reason of the 
avoidance, whether voluntary or involuntary, of a preference, lien, conveyance, 
transfer, assignment, or encumbrance, may be filed as an excused late filing 
under G.S. 58-30-185 if filed within 30 days from the date of the avoidance, or 
within the further time allowed by the Court under subsection (a) of this 
section. (1989, c. 452, s. 1.) 


§ 58-30-160. Setoffs. 


(a) Mutual debts or mutual credits, whether arising out of one or more 
contracts between the insurer and another person in connection with any 
action or proceeding under this Article shall be set off and the balance only 
shall be allowed or paid, except as provided in subsections (b), (d), and (e) of 
this section and in G.S. 58-30-175. 

(b) No setoff shall be allowed in favor of any person where: 

(1) The obligation of the insurer to the person would not at the date of the 
filing of a petition for liquidation entitle the person to share as a 
claimant in the assets of the insurer; 

(2) The obligation of the insurer to the person was purchased by or 
transferred to the person with a view to its being used as a setoff; 

(3) The obligation of the person is to pay an assessment levied against the 
members or subscribers of the insurer, or is to pay a balance upon a 
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subscription to the capital stock of the insurer, or is in any other way 
in the nature of a capital contribution; 

(4) Repealed by Session Laws 1995 (Regular Session, 1996), c. 658, s. 1, 
effective October 1, 1996. 

(5) The obligation of the insurer is owed to an affiliate of the person, or to 
any other entity or association other than the person; 

(6) The obligation of the person is owed to an affiliate of the insurer, or to 
any other entity or association other than the insurer; 

(7) The obligations between the person and the insurer arise out of 
transactions where either the person or the insurer has assumed risks 
and obligations from the other party and then has ceded back to that 
party substantially the same risks and obligations; 

(8) The obligation of the person is to pay to the insurer sums held in a 
fiduciary capacity for the insurer; or 

(9) The person alone or together with any other member of its insurance 
company holding system owns fifty percent (50%) or more of the 
voting stock of the insurer. 

(c) A setoff shall be permitted to local agents against agents’ balances 
otherwise payable to the domiciliary or ancillary receiver for the amount 
expended by the agents to replace insurance coverage of their insureds and the 
reasonable expenses incident thereto as a result of any domestic, foreign or 
alien insurer being placed in delinquency proceedings. Agents claiming a setoff 
shall within 60 days of replacing coverage provide a verified accounting of the 
replacement of the insurance to the domiciliary receiver, the ancillary receiver, 
if any, and the North Carolina Insurance Guaranty Association or similar 
organization in the state of residence of the policyholder. The verified account- 
ing shall include the name of the agent, the name of the insured, the policy 
number, the replacement policy number, the cost of the replacement policy, the 
amount of unearned premium under each policy as to which setoff is claimed, 
any claimed expenses and a verification that the accounting has been provided 
to each of the persons and entities described herein. Unearned premiums set 
off as provided above in any amount shall be deemed paid in full by the insurer 
and no person shall have a claim for the unearned premiums against the North 
Carolina Insurance Guaranty Association or similar organization in the state 
of residence of the policyholder. 

(d) The receiver shall provide persons with accounting statements identify- 
ing debts which are currently due and payable. Where a person owes to the 
insurer currently due and payable balances, against which the person asserts 
setoff of mutual credits which may become due and payable from the insurer 
in the future, the person shall promptly pay to the receiver the currently due 
and payable amount; provided that, notwithstanding any other provision of 
this Article, the receiver shall promptly and fully refund, to the extent of the 
person’s prior payments, any mutual credits that become due and payable to 
the person by the insurer. 

(e) Notwithstanding any other provision of this section, a setoff of sums due 
on obligations in the nature of those set forth in subdivision (b)(7) of this 
section shall be allowed for those sums accruing from business written where 
the contracts were entered into, renewed, or extended with the express written 
approval of the insurance regulator of the state of domicile of the now insolvent 
insurer, when in the judgment of the regulator it was necessary to provide 
reinsurance in order to prevent or mitigate a threatened impairment or 
insolvency of the insurer in connection with the exercise of the regulator’s 
official responsibilities. (1989, c. 452, s. 1; 1991, c. 681, s. 47; 1995 (Reg. Sess., 
1996),.c).658,.s; 1.) 
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§ 58-30-165. Assessments. 


(a) As soon as practicable but not more than two years from the date of an 
order of liquidation under G.S. 58-30-105 of an insurer issuing assessable 
policies, the liquidator shall make a report to the Court setting forth: 

(1) The reasonable value of the assets of the insurer; 

(2) The insurer’s probable total liabilities; 

(3) The probable aggregate amount of the assessment necessary to pay all 
claims of creditors and expenses in full, including expenses of admin- 
istration and costs of collecting the assessment; and 

(4) A recommendation as to whether an assessment should be made and 
in what amount. 

(b) Upon the basis of the report provided in subsection (a) of this section, 
including any supplements and amendments thereto, the Court may levy one 
or more assessments against all members of the insurer who are subject to 
assessment. Subject to any applicable legal limits on assessability, the aggre- 
gate assessment shall be for the amount that the sum of the probable 
liabilities, the expenses of administration, and the estimated cost of collection 
of the assessment, exceeds the value of existing assets, with due regard given 
to assessments that cannot be collected economically. 

(c) After a levy of assessment under subsection (b) of this section, the 
liquidator shall issue an order directing each member who has not paid the 
assessment pursuant to the order, to show cause why the liquidator should not 
pursue a judgment therefor. 

(d) The liquidator shall give notice of the order to show cause by publication 
and by first class mail to each member liable thereunder mailed to his last 
known address as it appears on the insurer’s records, at least 20 days before 
the return day of the order to show cause. 

(e) If a member does not appear and serve duly verified objections upon the 
liquidator on or before the return day of the order to show cause under 
subsection (c) of this section, the Court shall make an order adjudging the 
member liable for the amount of the assessment against him pursuant to 
subsection (c) of this section, together with costs, and the liquidator shall have 
a judgment against the member therefor. If on or before such return day, the 
member appears and serves duly verified objections upon the liquidator, the 
Commissioner may hear and determine the matter or may appoint a referee to 
hear it and make such order as the facts warrant. In the event that the 
Commissioner determines that such objections do not warrant relief from 
assessment, the member may request the Court to review the matter and 
vacate the order to show cause. 

(f) The liquidator may enforce any order or collect any judgment under 
subsection (e) of this section by any lawful means. (1989, c. 452, s. 1.) 


§ 58-30-170. Reinsurer’s liability. 


The amount recoverable by the liquidator from reinsurers shall not be 
reduced as a result of the delinquency proceedings, regardless of any provision 
in the reinsurance contract or other agreement. Payment made directly to an 
insured or other creditor does not diminish the reinsurer’s obligation to the 
insurer’s estate except; 

(1) Where the contract specifically provides for another payee of the 
reinsurance in the event of the insolvency of the ceding insurer or 

(2) Where the assuming insurer, with the consent of the direct insured or 
insureds, has assumed the policy obligations of the ceding insurer as 
direct obligations of the assuming insurer to the payees under policies 
and in substitution of the obligations of the ceding insurer to the 
payees. (1989, c. 452, s. 1.) 
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§ 58-30-175. Recovery of premiums owed. 


(a) An agent, broker, premium finance company, or any other person, other 
than the insured, responsible for the payment of a premium is obligated to pay 
an unpaid premium for the full policy term due the insurer at the time of the 
declaration of insolvency, whether earned or unearned, as shown on the 
records of the insurer. The liquidator also has the right to recover from such 
person any part of an unearned premium that represents commission of such 
person. Except as provided in G.S. 58-30-160, credits or setoffs or both are not 
allowed to an agent, broker, or premium finance company for any amounts 
advanced to the insurer by the agent, broker, or premium finance company on 
behalf of, but in the absence of a payment by, the insured. 

(b) An insured is obligated to pay any unpaid premium due the insurer at 
the time of the declaration of insolvency, as shown on the records of the insurer. 
(1989, c. 452, s. 1.) 


Editor’s Note. — Session Laws 1991, c. 720, 175. The Legislature probably intended the act 
s. 23, directed that § 58-30-175 be amended by to amend § 58-30-75. Such a correction was 
substituting “67” for “64” in subdivision (9). subsequently made to § 58-30-75 by Session 
However, there is no subdivision (9) in § 58-30- Laws 1995, c. 193, s. 31. 


§ 58-30-180. Domiciliary liquidator’s proposal to distrib- 
| ute assets. 


(a) Within 120 days of a final determination of insolvency of an insurer by 
the Court, the liquidator shall make application to the Court for approval of a 
proposal to disburse assets out of marshalled assets, from time to time as such 
assets become available, to a domestic or foreign guaranty association having 
obligations because of such insolvency. If the liquidator determines that there 
are insufficient assets to disburse, the application required by this section shall 
be considered satisfied by a filing by the liquidator stating the reasons for this 
determination. 

(b) Such proposal shall at least include provisions for: 

(1) Reserving amounts for the payment of expenses of administration and 
the payment of claims of secured creditors, to the extent of the value 
of the security held, and claims falling within the priorities estab- 
lished in G.S. 58-30-220(1) and (4); 

(2) Disbursement of the assets marshalled to date and subsequent dis- 
bursement of assets as they become available; 

(3) Equitable allocation of disbursements to each of the domestic and 
foreign guaranty associations entitled thereto; 

(4) The securing by the liquidator from each of the associations entitled to 
disbursements pursuant to this section of an agreement to return to 
the liquidator such assets, together with income earned on assets 
previously disbursed, as may be required to pay claims of secured 
creditors and claims falling within the priorities established in G.S. 
58-30-220 in accordance with such priorities. No bond shall be 
required of any such association; and 

(5) A full report to be made by each association to the liquidator account- 
ing for all assets so disbursed to the association, all disbursements 
made therefrom, any interest earned by the association on such assets 
and any other matter as the Court directs. 

(c) The liquidator’s proposal shall provide for disbursements to the associ- 
ations in amounts estimated at least equal to the claim payments made or to 
be made thereby for which such associations could assert a claim against the 
liquidator; and shall further provide that if the assets available for disburse- 
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ment from time to time do not equal or exceed the amount of such claim 
payments made or to be made by the association then disbursements shall be 
in the amount of available assets. 

(d) The liquidator’s proposal shall, with respect to an insolvent insurer 
writing life or health insurance or annuities, provide for disbursements of 
assets to any domestic or foreign guaranty association covering life or health 
insurance or annuities or to any other entity reinsuring, assuming, or 
guaranteeing policies or contracts of insurance under the acts creating such 
associations. 

(e) Notice of such application shall be given to the association in and to the 
insurance regulators of each of the states. Any such notice shall be deemed to 
have been given when deposited in United States certified mail, first class 
postage prepaid, at least 30 days prior to submission of such application to the 
Court. Action on the application may be taken by the Court provided the above 
required notice has been given and provided further that the lquidator’s 
proposal complies with subdivisions (b)(1) and (b)(2) of this section. (1989, c. 
AD eS ale LOO Gls Geen: ) 


§ 58-30-185. Filing of claims. 


(a) Proof of all claims shall be filed with the liquidator in the form required 
by G.S. 58-30-190 on or before the last day for filing specified in the notice 
required under G.S. 58-30-125, except that proof of claims for cash surrender 
values or other investment values in life insurance and annuities need not be 
filed unless the liquidator expressly so requires. 

(b) The liquidator may permit a claimant making a late filing to share in 
distributions, whether past or future, as if he were not late, to the extent that 
any such payment will not prejudice the orderly administration of the 
liquidation, under the following circumstances: 

(1) The existence of the claim was not known to the claimant and that he 
filed his claim as promptly thereafter as reasonably possible after 
learning of it; 

(2) A transfer to a creditor was avoided under G.S. 58-30-140 through 
58-30-150, or was voluntarily surrendered under G.S. 58-30-155, and 
that the filing satisfies the conditions of G.S. 58-30-155; and 

(3) The valuation under G.S. 58-30-215, of security held by a secured 
creditor shows a deficiency, that is filed within 30 days after the 
valuation. 

(c) The liquidator shall permit late filing claims to share in distributions, 
whether past or future, as if they were not late, if such claims are claims of a 
guaranty association or foreign guaranty association for reimbursement of 
covered claims paid or expenses incurred, or both, subsequent to the last day 
for filing where such payments were made and expenses incurred as provided 
by law. Claims of domestic and foreign guaranty associations for reimburse- 
ment of covered claims paid or expenses incurred shall be deemed to be 
absolute. 

(d) The liquidator may consider any claim filed late that is not covered by 
subsection (b) of this section, and permit it to receive distributions that are 
subsequently declared on any claims of the same or lower priority if the 
payment does not prejudice the orderly administration of the liquidation. The 
late-filing claimant shall receive, at each distribution, the same percentage of 
the amount allowed on his claim as is then being paid to claimants of any lower 
priority. This shall continue until his claim has been paid in full. (1989, c. 452, 
Saal3) 
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§ 58-30-190. Proof of claim. 


(a) Proof of claim shall consist of a statement signed by the claimant that 
includes all of the following that are applicable: 

(1) The particulars of the claim, including the consideration given for it; 

(2) The identity and amount of the security on the claim; 

(3) The payments made on the debt, if any; 

(4) That the sum claimed is justly owing and that there is no setoff, 
counterclaim, or defense to the claim; 

(5) Any right of priority of payment or other specific right asserted by the 
claimant; 

(6) A copy of the written instrument that is the foundation of the claim; 
an 

(7) The name and address of the claimant and any attorney who repre- 
sents him. 

(b) No claim need be considered or allowed if it does not contain all the 
information in subsection (a) of this section that may be applicable. The 
liquidator may require that a prescribed form be used, and may require that 
other information and documents be included. 

(c) At any time the liquidator may request the claimant to present informa- 
tion or evidence supplementary to that required under subsection (a) of this 
section; and may take testimony under oath, require production of affidavits or 
depositions, or otherwise obtain additional information or evidence. 

(d) Nojudgment or order against an insured or the insurer entered after the 
date of filing of a successful petition for liquidation, and no judgment or order 
against an insured or the insurer entered at any time by default or by 
collusion, need be considered as evidence of liability or of amount of damages. 
No judgment or order against an insured or the insurer entered within four 
months before the filing of the petition need be considered as evidence of 
hability or of the amount of damages. 

(e) All claims of a guaranty association or foreign guaranty association shall 
be in such form and contain such substantiation as may be agreed to by the 
association and the liquidator; and failing such agreement as ordered by the 
Court. (1989, c. 452, s. 1.) 


CASE NOTES 


Cited in State ex rel. Long v. Interstate Cas. 
Ins. Co., 106 N.C. App. 470, 417 S.E.2d 296 
(1992). 


§ 58-30-195. Special claims. 


(a) No contingent claim shall share in a distribution of the assets of an 
insurer that has been adjudicated to be insolvent by an order made pursuant 
to G.S. 58-30-105; except that such claims shall be considered, if properly 
presented, and may be allowed to share where: 

(1) Such claim becomes absolute against the insurer on or before the last 
day fixed for filing of proofs of claim against the assets of such insurer, 
or 

(2) There is a surplus and the liquidation is thereafter conducted upon the 
basis that such insurer is solvent. 

(b) Where an insurer has been so adjudicated to be insolvent, any person 
who has a cause of action against an insured of such insurer under a liability 
insurance policy issued by such insurer, has the right to file a claim in the 
liquidation proceedings, regardless of the fact that such claim may be contin- 
gent, and such claim may be allowed: 
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(1) If it may be reasonably inferred from the proof presented upon such 
claim that such person would be able to obtain a judgment upon such 
cause of action against such insured; and 

(2) Ifsuch person furnishes suitable proof, unless the Court for good cause 
shown otherwise directs, that no further valid claims against such 
insurer arising out of his cause of action other than those already 
presented can be made; and 

(3) If the total liability of such insurer to all claimants arising out of the 
same act of its insured is no greater than its total liability would be 
were it not in liquidation. 

No judgment against such an insured taken after the date of the entry of the 
liquidation order shall be considered in the liquidation proceedings as evidence 
of liability or of the amount of damages, and no judgment against an insured 
taken by default, inquest, or by collusion prior to the entry of the liquidation 
order shall be considered as conclusive evidence in the liquidation proceeding, 
either of the liability of such insured to such person upon such cause of action 
or of the amount of damages to which such person is therein entitled. 

(c) No claim of any secured claimant shall be allowed at a sum greater than 
the difference between the value of the claim without security and the value of 
the security itself as of the date of entry of the order of liquidation or such other 
date set by the Court for fixation of rights and liabilities as provided in G.S. 
58-30-105 unless the claimant surrenders his security to the Commissioner, in 
which event the claim shall be allowed in the full amount for which it is valued. 

(d) Claims that are due but for the passage of time, including any structured 
settlements or judgments involving periodic payments, shall be treated the 
same as absolute claims, except that such claims may be discounted at the 
legal rate of interest. 

(e) Claims made under employment contracts by directors, principal offic- 
ers, or persons in fact performing similar functions or having similar powers, 
are limited to payment for services rendered prior to the issuance of any order 
of rehabilitation or liquidation under this Article. (1989, c. 452, s. 1.) 


§ 58-30-2000. Special provisions for third party claims. 


(a) Whenever any third party asserts a cause of action against an insured of 
an insurer in liquidation, the third party may file a claim with the liquidator. 

(b) Whether or not the third party files a claim, the insured may file a claim 
on his own behalf in the liquidation. If the insured fails to file a claim by the 
date for filing claims specified in the order of liquidation or within 60 days after 
mailing of the notice required by G.S. 58-30-125, whichever is later, he is an 
unexcused late filer. 

(c) The liquidator shall make his recommendations to the Court under G.S. 
58-30-125, for the allowance of an insured’s claim under subsection (b) of this 
section after consideration of the probable outcome of any pending action 
against the insured on which the claim is based, the probable damages 
recoverable in the action, and the probable costs and expenses of defense. After 
allowance by the Court, the liquidator shall withhold any dividends payable on 
the claim, pending the outcome of litigation and negotiation with the insured. 
Whenever it seems appropriate, he shall reconsider the claim on the basis of 
additional information and amend his recommendations to the Court. The 
insured shall be afforded the same notice and opportunity to be heard on all 
changes in the recommendation as in its initial determination. The Court may 
amend its allowance as it thinks appropriate. As claims against the insured are 
settled or barred, the insured shall be paid from the amount withheld the same 
percentage dividend as was paid on other claims of like property, based on the 
lesser of (i) the amount actually recovered from the insured by action or paid 
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by agreement plus the reasonable costs and expense of defense, or (ii) the 
amount allowed on the claims by the Court. After all claims are settled or 
barred, any sum remaining from the amount withheld shall revert to the 
undistributed assets of the insurer. Delay in final payment under this 
subsection shall not be a reason for unreasonable delay of final distribution 
and discharge of the liquidator. 

(d) No claim may be presented under this section if it is or may be covered 
by any domestic or foreign guaranty association. (1989, c. 452, s. 1.) 


§ 58-30-205. Disputed claims. 


(a) When a claim is denied in whole or in part by the liquidator, written 
notice of the determination shall be given to the claimant or his attorney by 
first class mail at the address shown in the proof of claim. Within 60 days from 
the mailing of the notice, the claimant may file his objections with the 
liquidator. If no such filing is made, the claimant may not further object to the 
determination. 

(b) Whenever objections are filed with the liquidator and the liquidator does 
not alter his denial of the claim as a result of the objections, the liquidator shall 
ask the Court for a hearing as soon as practicable and give notice of the hearing 
by first class mail to the claimant or his attorney and to any other persons 
directly affected, not less than 10 nor more than 30 days before the date of the 
hearing. The matter may be heard by the Court or by a court-appointed referee 
who shall submit findings of fact along with his recommendation. (1989, c. 452, 
s. 1.) 


CASE NOTES 


Cited in State ex rel. Long v. Interstate Cas. 
Ins. Co., 106 N.C. App. 470, 417 S.E.2d 296 
(992); 


§ 58-30-210. Claims of surety. 


Whenever a creditor, whose claim against an insurer is secured in whole or 
in part by the undertaking of another person, fails to prove and file that claim, 
the other person may do so in the creditor’s name and shall be subrogated to 
the rights of the creditor, whether the claim has been filed by the creditor or by 
the other person in the creditor’s name, to the extent that he discharges the 
undertaking. In the absence of an agreement with the creditor to the contrary, 
the other person shall not be entitled to any distribution until the amount paid 
to the creditor on the undertaking plus the distributions paid on the claim from 
the insurer’s estate to the creditor equals the amount of the entire claim of the 
creditor. Any excess received by the creditor shall be held by him in trust for 
such other person. As used in this section, “other person” does not mean a 
guaranty association or foreign guaranty association. (1989, c. 452, s. 1.) 


§ 58-30-215. Secured creditor’s claims. 


(a) The value of any security held by a secured creditor shall be determined 
in one of the following ways, as the Court may direct: 

(1) By converting the same into money according to the terms of the 
agreement pursuant to which the security was delivered to such 
creditors; or 

(2) By agreement, arbitration, compromise or litigation between the 
creditor and the liquidator. 
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(b) The determination shall be under the supervision and control of the 
Court with due regard for the recommendation of the- liquidator. The amount 
so determined shall be credited upon the secured claim, and any deficiency 
shall be treated as an unsecured claim. If the claimant surrenders his security: 
to the liquidator, the entire claim shall be allowed as if unsecured. (1989, c. 
45238. tei 99de caiZ0.4csn638s) 


§ 58-30-220. Priority of distribution. 


The priority of distribution of claims from the insurer’s estate shall be in 
accordance with the order in which each class of claims is set forth in this 
section. Every claim in each class shall be paid in full or adequate funds shall 
be retained for payment before the members of the next class receive any 
payment. No subcategories shall be established within the categories in a 
class. The order of distribution of claims shall be: 

(1) The receiver’s expenses for the administration and conservation of 

assets of the insurer. 

(2) Claims or portions of claims for benefits under policies and for losses 
incurred, including claims of third parties under liability policies; 
claims of HMO enrollees and HMO enrollees’ beneficiaries; claims for 
unearned premiums; claims for funds or consideration held under 
funding agreements, as defined in G.S. 58-7-16; claims under life 
insurance and annuity policies, whether for death proceeds, annuity 
proceeds, or investment values; and claims of domestic and foreign 
guaranty associations, including claims for the reasonable adminis- 
trative expenses of domestic and foreign guaranty associations; but 
excluding claims of insurance pools, underwriting associations, or 
those arising out of reinsurance agreements, claims of other insurers 
for subrogation, and claims of insurers for payments and settlements 
under uninsured and underinsured motorist coverages. 

(2a) For HMOs, claims of providers and participating providers, as 
defined in G.S. 58-67-5(h) and G.S. 58-67-5(1)[(2)], who are obligated 
by statute, agreement, or court order to hold enrollees harmless from 
liability for services provided and covered by an HMO. 

(3) Claims of the federal or any state or local government or taxing 
authority, including claims for taxes. 

(4) Compensation actually owing to employees other than officers of the 
insurer for services rendered within three months before the com- 
mencement of a delinquency proceeding against the insurer under 
this Article, but not exceeding one thousand dollars ($1,000) for each 
employee. In the discretion of the Commissioner, this compensation 
may be paid as soon as practicable after the proceeding has been 
commenced. This priority is in lieu of any other similar priority that 
may be authorized by law as to wages or cont peneamor of those 
employees. 

(5) Claims of general creditors, including claims of insurance Twos, 
underwriting associations, or those arising out of reinsurance agree- 
ments; claims of other insurers for subrogation; and claims of insurers 
for payments and settlements under uninsured and underinsured 
motorist coverages. (1989, c. 452, s. 1; 1993 (Reg. Sess., 1994), c..600, 
s.2;'1995, c. 517, s.:14; 1998-211,s. 4:) 
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§58-30-225 


CASE NOTES 


Editor’s Note. — Some of the cases below 
were decided under prior statutory provisions. 

“Reinsurers” Defined. — The legislature 
did not intend, by its use of the word 
“reinsurers” in former § 58-155.15, to describe 
only those insurers to whom a risk is ceded by 
reinsurance. Instead, the General Assembly 
intended the word “reinsurers” as a comprehen- 
sive term, referring to all parties involved in 
reinsurance transactions, whether as ceding 
insurers or as assuming insurers. State ex rel. 
Long v. Beacon Ins. Co., 87 N.C. App. 72, 359 
S.E.2d 508 (1987), cert. denied, 321 N.C. 480, 
364 S.E.2d 671 (1988). 

The conclusion that “reinsurers” was in- 
_ tended by the legislature as a comprehensive 
term, including all parties to a contract of 
reinsurance, was reinforced by the provisions of 
1987 Sess. Laws, c. 864, which implicitly ac- 
knowledged that the word “reinsurers” was 
inaptly used in the original enactment of the 
statute and expressed an unequivocal legisla- 
tive intent that all claims arising out of con- 
tracts of reinsurance were to be excluded from 
the priority created by subdivision (a)(3) of 
former § 58-155.15 and were to be treated the 
same as claims of general creditors pursuant to 
subdivision (a)(5) of that section. State ex rel. 
Long v. Beacon Ins. Co., 87 N.C. App. 72, 359 


S.E.2d 508 (1987), cert. denied, 321 N.C. 480, 
364 S.E.2d 671 (1988). 

Claims growing out of contracts of 
reinsurance with insolvent insurer are en- 
titled to no higher priority than the claims of 
general creditors for the purposes of subsection 
(a) of former § 58-155.15. State ex rel. Long v. 
Beacon Ins. Co., 87 N.C. App. 72, 359 S.E.2d 
508 (1987), cert. denied, 321 N.C. 480, 364 
S.E.2d 671 (1988). 

Common Fund Doctrine Precluded. — 
The comprehensive nature of this section pre- 
cludes the application of any equitable doctrine 
— including the common fund doctrine — to 
alter the Class 5 priority assigned to attorneys’ 
claims for fees in insurance company liquida- 
tion. State ex rel. Long v. Interstate Cas. Ins. 
Guar. Ass’n, 120 N.C. App. 748, 464 S.E.2d 73 
(1995). 

Assets Must Be Part of the Insurer’s 
Estate. — “Assets,” as used in subsection (1), 
must refer to items listed by the liquidator 
which become part of the “insurer’s estate.” 
Class 1 priority, therefore, is awarded only to 
entities which conserve or administer assets of 
the insurer after the items have become part of 
the “insurer’s estate.” State ex rel. Long v. 
Interstate Cas. Ins. Guar. Ass’n, 120 N.C. App. 
743, 464 S.E.2d 73 (1995). 


§ 58-30-225. Liquidator’s recommendations to the Court. 


(a) The liquidator shall review all claims duly filed in the liquidation and 
shall make such further investigation as necessary. He may compound, 
compromise, or in any other manner negotiate the amount for which claims 
will be recommended to the Court except where he is required by law to accept 
claims as settled by any person or organization, including any domestic or 
foreign guaranty association. Unresolved disputes shall be determined under 
G.S. 58-30-205. As soon as practicable, the liquidator shall present to the Court 
a report of the claims against the insurer with his recommendations. The 
report shall include the name and address of each claimant and the amount of 
any claim finally recommended. If the insurer has issued annuities or life 
insurance policies, the liquidator shall report the persons to whom, according 
to the records of the insurer, amounts are owed as cash surrender values or 
other investment values and the amounts owed. 

(b) The Court may approve, disapprove, or modify the report on claims by 
the liquidator. Such reports that are not modified by the Court within a period 
of 60 days following submission by the liquidator shall be treated by the 
liquidator as allowed claims, subject thereafter to later modification or to 
rulings made by the Court pursuant to G.S. 58-30-205. No claim under a policy 
of insurance shall be allowed for an amount in excess of the applicable policy 
benefits. (1989, c. 452, s. 1.) 


CASE NOTES 


Because of the discretionary nature of 
subsection (b), the trial court’s decision re- 
garding priority should not be disturbed absent 


an abuse of discretion. State ex rel. Long v. 
Interstate Cas. Ins. Guar. Ass’n, 120 N.C. App. 
743, 464 S.E.2d 73 (1995). 
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§ 58-30-230. Distribution of assets. 


(a) Under the direction of the Court, the liquidator shall pay distributions in 
a manner that will assure the proper recognition of priorities and a reasonable 
balance between the expeditious completion of the liquidation and the protec- 
tion of unliquidated and undetermined claims, including third party claims. 
Distribution of assets in kind may be made at valuations set by agreement 
between the liquidator and the creditor and approved by the Court. 

(b) Interest on claims shall be paid only after all claims have been paid 
under subsection (a) of this section. This subsection does not apply to interest 
awarded as part of a judgment. (1989, c. 452, s. 1.) 


§ 58-30-235. Unclaimed and withheld funds. 


(a) All unclaimed funds subject to distribution remaining in the liquidator’s 
hands when he is ready to apply to the Court for discharge, including the 
amount distributable to any creditor, shareholder, member, or other person 
who is unknown or cannot be found, shall be deposited with the State 
Treasurer, and shall be paid without interest except in accordance with G.S. 
58-30-220 to the person entitled thereto or his legal representative upon proof 
satisfactory to the State Treasurer of his right thereto. Any amount on deposit 
not claimed within six years from the discharge of the liquidator shall be 
considered abandoned and shall be escheated without formal escheat proceed- 
ings. 

(b) All funds withheld under G.S. 58-30-195 and not distributed shall upon 
discharge of the liquidator be deposited with the State Treasurer and paid by 
him in accordance with G.S. 58-30-220. Any sums remaining that under G.S. 
58-30-220 would revert to the undistributed assets of the insurer shall be 
transferred to the State Treasurer and become the property of the State under 
subsection (a) of this section, unless the Commissioner in his discretion 
petitions the Court to reopen the liquidation under G.S. 58-30-245. (1989, c. 
452. Ss: 1.) 


§ 58-30-2400. Termination of proceedings. 


(a) When all assets justifying the expense of collection and distribution have 
been collected and distributed under this Article, the liquidator shall apply to 
the Court for discharge. The Court may grant the discharge and make any 
other orders, including an order to transfer any remaining funds that are 
uneconomic to distribute, as may be deemed appropriate. 

(b) Any other person may apply to the Court at any time for an order under 
subsection (a) of this section. If the application is denied, the applicant shall 
pay the costs and expenses of the liquidator in resisting the application, 
including reasonable attorney fees. (1989, c. 452, s. 1.) 


§ 58-30-245. Reopening liquidation. 


After the liquidation proceeding has been terminated and the liquidator 
discharged, the Commissioner or other interested party may at any time 
petition the Court to reopen the proceedings for good cause, including the 
discovery of additional assets. If the Court is satisfied that there is justification 
for reopening, it shall so order. (1989, c. 452, s. 1.) 
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§ 58-30-2500. Disposition of records during and after termi- 
nation of liquidation. 


Whenever it appears to the Commissioner that the records of any insurer in 
process of liquidation or completely liquidated are no longer useful, he may 
recommend to the Court and the Court shall direct what records should be 
retained for future reference and what should be destroyed. (1989, c. 452, s. 1.) 


§ 58-30-255. External audit of the receiver’s books. 


The Court may, as it deems to be desirable, cause audits to be made of the 
books of the Commissioner relating to any receivership established under this 
Article, and a report of each audit shall oe filed with the Commissioner and 
with the Court. The books, records, and other documents of the receivership 
shall be made available to any auditor at any time without notice. The expense 
of each audit shall be considered a cost of administration of the receivership. 
Gh9S9,.c, 4523s. 1.) 


§ 58-30-260. Conservation of property of foreign or alien 
insurers found in this State. 


(a) If a domiciliary liquidator has not been appointed, the Commissioner 
may apply to the Court by verified petition for an order directing him to act as 
conservator to conserve the property of an alien insurer not domiciled in this 
State or a foreign insurer on any one or more of the following grounds: 

(1) Any of the grounds in G.S. 58-30-75; 

(2) That any of its property has been sequestered by official action in its 
domiciliary state, or in any other state; 

(3) That enough of its property has been sequestered in an alien country 
to give reasonable cause to fear that the insurer is or may become 
insolvent; 

(4) That its license to do business in this State has been revoked or that 
none was ever issued; and that there are residents of this State with 
outstanding claims or outstanding policies. 

(b) When an order is sought under subsection (a) of this section, the Court 
shall cause the insurer to be given such notice and time to respond thereto as 
is reasonable under the circumstances. 

(c) The Court may issue the order in whatever terms it shall deem 
appropriate. The filing or recording of the order with the clerk of court or the 
register of deeds of the county in which the principal business of the company 
is located, shall impart the same notice as a deed, bill of sale or other evidence 
of title duly filed or recorded with that register of deeds would have imparted. 

(d) The conservator may at any time petition for and the Court may grant an 
order under G.S. 58-30-265 to liquidate assets of a foreign or alien insurer 
under conservation, or, if appropriate, for an order under G.S. 58-30-275, to be 
appointed ancillary receiver. 

(e) The conservator may at any time petition the Court for an order 
terminating conservation of an insurer. If the Court finds that the conservation 
is no longer necessary, it shall order that the insurer be restored to possession 
of its property and the control of its business. The Court may also make such 
finding and issue such order at any time upon motion of any interested party, 
but if such motion is denied all costs shall be assessed against such party. 
(1989) 'c.452, s#l; 1999-132, s:9:1:) 
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CASE NOTES 


Editor’s Note. — The case below was de- 
cided under prior statutory provisions. 

Creditors in nondomiciliary states are 
at liberty to prefer themselves by commenc- 
ing attachment or similar proceedings against 
such property as may be found in their respec- 
tive states. This, of course, results in inequity 
as to other creditors. North Carolina 
Reinsurance Facility v. North Carolina Ins. 
Guar. Ass’n, 67 N.C. App. 359, 313 S.E.2d 253 
(1984). 

Wasteful conflicts are likely to arise be- 
tween the domiciliary and the ancillary 
receivers during the administration of the 


assets since each receiver feels bound to seize 
as much of the company’s property as possible 
in order that he may protect local creditors to 
the greatest possible extent. By requiring con- 
solidation of general assets with the 
domiciliary receiver, while allowing local gen- 
eral creditors to prove their claims locally, the 
Uniform Insurers Liquidation Act resolved 
problems both of unfair preferences for local 
creditors and of unnecessary hardship to them 
in participating in the domiciliary proceedings. 
North Carolina Reinsurance Facility v. North 
Carolina Ins. Guar. Ass’n, 67 N.C. App. 359, 313 
S.E.2d 253 (1984). 


§ 58-30-265. Liquidation of property of foreign or alien 
insurers found in this State. 


(a) If no domiciliary receiver has been appointed, the Commissioner may 
apply to the Court by verified petition for an order directing him to liquidate 
the assets found in this State of a foreign insurer or an alien insurer not 
domiciled in this State, on any of the following grounds: 

(1) Any of the grounds in G.S. 58-30-75 or G.S. 58-30-100; or 
(2) Any of the grounds specified in G.S. 58-30-260(a)(2) through (4). 

(b) When an order is sought under subsection (a) of this section, the Court 
shall cause the insurer to be given such notice and time to respond thereto as 
is reasonable under the circumstances. 

(c) If it appears to the Court that the best interests of creditors, policyhold- 
ers, and the public require, the Court may issue an order to liquidate in 
whatever terms it deems to be appropriate. The filing or recording of the order 
with the clerk of the Court or the register of deeds of the county in which the 
principal business of the insurer is located or the county in which its principal 
office or place of business is located, shall impart the same notice as a deed, bill 
of sale, or other evidence of title duly filed or recorded with that register of 
deeds would have imparted. 

(d) If a domiciliary liquidator is appointed in a reciprocal state while a 
liquidation is proceeding under this section, the liquidator under this section 
shall thereafter act as ancillary receiver under G.S. 58-30-275. If a domiciliary 
liquidator is appointed in a nonreciprocal state while a liquidation is proceed- 
ing under this section, the liquidator under this section, may petition the court 
for permission to act as ancillary receiver under G.S. 58-30-275. 

(e) On the same grounds as are specified in subsection (a) of this section, the 
Commissioner may petition any appropriate federal district court to be 
appointed receiver to liquidate that portion of the insurer’s assets and business 
over which that court will exercise jurisdiction, or any lesser part thereof that 
the Commissioner considers desirable for the protection of the policyholders 
and creditors in this State. 

(f) The Court may order the Commissioner, when he has liquidated the 
assets of a foreign or alien insurer under this section, to pay claims of residents 
of this State against the insurer under such rules as to the liquidation of 
insurers under this Article as are otherwise compatible with the provisions of 
this section. (1989, c. 452, s. 1.) 
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§ 58-30-270. Domiciliary liquidators in other states. 


(a) The domiciliary liquidator of an insurer domiciled in a reciprocal state is, 
except as to special deposits and security on secured claims under G.S. 
58-30-275(c), vested by operation of law with the title to all of the assets, 
property, contracts and rights of action, agents’ balances, and all of the books, 
accounts, and other records of the insurer located in this State. The date of 
vesting shall be the date of the filing of the petition, if that date is specified by 
the domiciliary law for the vesting of property in the domiciliary state. 
Otherwise, the date of vesting shall be the date of entry of the order directing 
possession to be taken. The domiciliary liquidator shall have the immediate 
right to recover the balances due from agents and to obtain possession of the 
books, accounts, and other records of the insurer located in this State. He also 
shall have the right to recover all other assets of the insurer located in this 
State, subject to G.S. 58-30-275. 

(b) If a domiciliary liquidator is appointed for an insurer not domiciled in a 
‘reciprocal state, the Commissioner shall be vested by operation of law with the 
title to all of the property, contracts, and rights of action, and all of the books, 
accounts and other records of the insurer located in this State, at the same 
time that the domiciliary liquidator is vested with title in the domicile. The 
Commissioner may petition for a conservation or liquidation order under G.S. 
58-30-260 and G.S. 58-30-265, or for an ancillary receivership under G.S. 
08-30-275, or after approval by the Court may transfer title to the domiciliary 
liquidator, as the interests of justice and the equitable distribution of the 
assets require. 

(c) Claimants residing in this State may file claims with the liquidator or 
ancillary receiver, if any, in this State or with the domiciliary liquidator, if the 
domiciliary law permits. The claims must be filed on or before the last date 
fixed for the filing of claims in the domiciliary liquidation proceedings. (1989, 
Ge 407.3..1:') | 


§ 58-30-275. Ancillary formal proceedings. 


(a) If a domiciliary liquidator has been appointed for an insurer not 
domiciled in this State, the Commissioner may file a petition with the Court 
requesting appointment as ancillary receiver in this State: 

(1) If he finds that there are sufficient assets of the insurer located in this 
State to justify the appointment of an ancillary receiver; 
(2) If the protection of creditors or policyholders in this State so requires. 

(b) The Court may issue an order appointing an ancillary receiver in 
whatever terms it deems to be appropriate, including provisions for payment of 
the reasonable and necessary expenses of the proceedings. The filing or 
recording of the order with a register of deeds in this State imparts the same 
notice as a deed, bill of sale, or other evidence of title duly filed or recorded with 
that register of deeds. 

(c) When a domiciliary liquidator has been appointed in a reciprocal state, 
then the ancillary receiver appointed in this State, may, whenever necessary, 
aid and assist the domiciliary liquidator in recovering assets of the insurer 
located in this State. The ancillary receiver shall, as soon as practicable, 
liquidate from their respective securities those special deposit claims and 
secured claims which are proved and allowed in the ancillary proceedings in 
this State, and shall pay the necessary expenses of the proceedings. He shall 
promptly transfer all remaining assets, books, accounts, and records to the 
domiciliary liquidator. Subject to this section, the ancillary receiver and his 
deputies shall have the same powers and be subject to the same duties with 
respect to the administration of assets as a liquidator of an insurer domiciled 
in this State. 
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(d) When a domiciliary liquidator has been appointed in this State, ancillary 
receivers appointed in reciprocal states shall have, as to assets and books, 
accounts, and other records in their respective states, corresponding rights, 
duties and powers to those provided in subsection (c) of this section for 
ancillary receivers appointed in this State. (1989, c. 452, s. 1; 1993 (Reg. Sess., 
1994), c. 678, ‘Ss, 17.) 


§ 58-30-280. Ancillary summary proceedings. 


The Commissioner in his sole discretion may institute proceedings under 
G.S. 58-30-60 through 58-30-70 at the request of the insurance regulator of the 
domiciliary state of any foreign or alien insurer having property located in this 
State. (1989, c. 452, s. 1.) 


§ 58-30-285. Claims of nonresidents against insurers do- 
miciled in this State. 


(a) In a liquidation proceeding begun in this State against an insurer 
domiciled in this State, claimants residing in foreign countries or in states not 
reciprocal states must file claims in this State, and claimants residing in 
reciprocal states may file claims either with the ancillary receivers, if any, in 
their respective states, or with the domiciliary liquidator. Claims must be filed 
on or before the last date fixed for the filing of claims in the domiciliary 
liquidation proceeding. 

(b) Claims belonging to claimants residing in reciprocal states may be 
proved either in the liquidation proceeding in this State as provided in this 
Article, or in ancillary proceedings, if any, in the reciprocal states. If notice of 
the claims and opportunity to appear and be heard is afforded the domiciliary 
liquidator of this State as provided in G.S. 58-30-290(b) with respect to 
ancillary proceedings, the final allowance of claims by the courts in ancillary 
proceedings in reciprocal states shall be conclusive as to amount and as to 
priority against special deposits or other security located in such ancillary 
states, but shall not be conclusive with respect to priorities against general 
assets under G.S. 58-30-220. (1989, c. 452, s. 1.) 


§ 58-30-290. Claims of residents against insurers domi- 
ciled in reciprocal states. 


(a) In a liquidation proceeding in a reciprocal state against an insurer 
domiciled in that state, claimants against the insurer who reside within this 
State may file claims either with the ancillary receiver, if any, in this State, or 
with the domiciliary liquidator. Claims must be filed on or before the last dates 
fixed for the filing of claims in the domiciliary proceeding. 

(b) Claims belonging to claimants residing in this State may be proved 
either in the domiciliary state under the law of that state, or in ancillary 
proceedings, if any, in this State. If a claimant elects to prove his claim in this 
State, he shall file his claim with the liquidator in the manner provided in G.S. 
58-30-185 and G.S. 58-30-190. The ancillary receiver shall make his recom- 
mendation to the Court as under G.S. 58-30-225. He shall also arrange a date 
for hearing if necessary under G.S. 58-30-205 and shall give notice to the 
liquidator in the domiciliary state, either by certified mail or by personal 
service at least 40 days prior to the date set for hearing. If the domiciliary 
liquidator, within 30 days after the giving of such notice, gives notice in writing 
to the ancillary receiver and to the claimant, either by certified mail or by 
personal service, of his intention to contest the claim, he shall be entitled to 


530 


§58-30-295 


ART. 30. SUPERVISION, ETC. 


$58-30-300 


appear or to be represented in any proceedings in this State involving the 


adjudication of the claim. 


(c) The final allowance of the claim by the courts of this State shall be 
accepted as conclusive as to amount and as to priority against special deposits 
or other security located in this State. (1989, ¢. 452, s. 1.) 


CASE NOTES 


Editor’s Note. — The case below was de- 
cided under prior statutory provisions. 

Creditors in nondomiciliary states are 
at liberty to prefer themselves by commenc- 
ing attachment or similar proceedings against 
such property as may be found in their respec- 
tive states. This, of course, results in inequity 
as to other creditors. North Carolina 
Reinsurance Facility v. North Carolina Ins. 
Guar. Ass’n, 67 N.C. App. 359, 313 S.E.2d 253 
(1984). 

Wasteful conflicts are likely to arise be- 
tween the domiciliary and the ancillary 
receivers during the administration of the 


assets since each receiver feels bound to seize 
as much of the company’s property as possible 
in order that he may protect local creditors to 
the greatest possible extent. By requiring con- 
solidation of general assets with the 
domiciliary receiver, while allowing local gen- 
eral creditors to prove their claims locally, the 
Uniform Insurers Liquidation Act resolved 
problems both of unfair preferences for local 
creditors and of unnecessary hardship to them 
in participating in the domiciliary proceedings. 
North Carolina Reinsurance Facility v. North 
Carolina Ins. Guar. Ass’n, 67 N.C. App. 359, 313 
S.E.2d 253 (1984). 


§ 58-30-295. Attachment, garnishment and levy of execu- 
tion. 


During the pendency in this or any other state of a liquidation proceeding, 
whether called by that name or not, no action or proceeding in the nature of an 
attachment, garnishment, or levy of execution shall be commenced or main- 
tained in this State against the delinquent insurer or its assets. (1989, c. 452, 
Sond 9. 


§ 58-30-300. Interstate priorities. 


(a) In a liquidation proceeding in this State involving one or more reciprocal 
states, the order of distribution of the domiciliary state shall control as to all 
claims of residents of this and reciprocal states. All claims of residents of 
reciprocal states shall be given equal priority of payment from general assets 
regardless of where such assets are located. 

(b) The owners of special deposit claims against an insurer for which a 
liquidator is appointed in this or any other state shall be given priority against 
the special deposits in accordance with the statutes governing the creation and 
maintenance of the deposits. If there is a deficiency in any deposit, so that the 
claims secured by it are not fully discharged from it, the claimants may share 
in the general assets, but the sharing shall be deferred until general creditors, 
and also claimants against other special deposits who have received smaller 
percentages from their respective special deposits, have been paid percentages 
of their claims equal to the percentage paid from the special deposit. 

(c) The owner of a secured claim against an insurer for which a liquidator 
has been appointed in this or any other state may surrender the owner’s 
security and file the claim as a general creditor, or the claim may be discharged 
by resort to the security in accordance with G.S. 58-30-215 in which case the 
deficiency, if any, shall be treated as a claim against the general assets of the 
insurer on the same basis as claims of unsecured creditors. (1989, c. 452, s. 1; 
1995316°1983is.382.) 
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§ 58-30-305. Subordination of claims for noncooperation. 


If an ancillary receiver in another state or foreign country, whether called by 
that name or not, fails to transfer to the domiciliary liquidator in this State any 
assets within his control other than special deposits, diminished only by the 
expenses of the ancillary receivership, if any, the claims filed in the ancillary 
receivership, other than special deposit claims or secured claims shall be 
placed in the class of claims under G.S. 58-30-220(5). (1989, c. 452, s. 1.) 


§ 58-30-310. Exemption from filing fees. 


As used in this section, “Commissioner” includes the Commissioner’s depu- 
ties, employees, or attorneys of record. The Commissioner is not required to 
pay any fee to any public officer in this State for filing, recording, issuing a 
transcript or certificate, or authenticating any paper or instrument pertaining 
to the exercise by the Commissioner of any of the powers or duties conferred 
upon him under this Article. This section applies whether or not the paper or 
instrument is connected with the commencement of an action or proceeding by 
or against the Commissioner or with the subsequent conduct of an action or 
proceeding. (1989 (Reg. Sess., 1990), c. 1069, s. 15.) 


ARTICLE 31. 
Insuring State Property, Officials and Employees. 


§ 58-31-1. State Property Fire Insurance Fund created. 


Upon the expiration of all existing policies of fire insurance upon state- 
owned buildings, fixtures, furniture, and equipment, including all such prop- 
erty the title to which may be in any State department, institution, or agency, 
the State of North Carolina shall not reinsure any of such properties. 

There is hereby created a “State Property Fire Insurance Fund,” which shall 
be as a special fund in the State treasury, for the purpose of providing a reserve 
against loss from fire at State departments and institutions. The State 
Treasurer shall be the custodian of the “State Property Fire Insurance Fund” 
and shall invest its assets in accordance with the provisions of G.S. 147-69.2 
and 147-69.3. The unexpended appropriations of State departments and 
institutions for fire insurance premiums for the fiscal year 1944-1945 and the 
appropriations for fire insurance premiums made for the biennium 1945-1947 
or that may thereafter be made for this purpose shall be transferred to the 
“State Property Fire Insurance Fund.” (1945, c. 1027, s. 1; 1963, c. 462; 1975, 
enn LORS an 979 tc. 46 (sya) 


§ 58-31-5. Appropriations; fund to pay administrative ex- 
penses. 


Upon the expiration of the existing fire insurance policies on said properties 
and in making appropriations for any biennium after the next biennium, the 
Commissioner shall file with the Department of Administration his estimate of 
the appropriations which will be necessary in order to set up and maintain an 
adequate reserve to provide a fund sufficient to protect the State, its depart- 
ments, institutions, and agencies from loss or damage to any of said properties 
up to fifty per centum (50%) of the value thereof. Appropriations made for the 
creating of such fire insurance reserves against property of the Department of 
Agriculture and Consumer Services, or the Department of Transportation or 
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any special operating fund shall be charged against the funds of such 
departments. 

The State Property Fire Insurance Fund is authorized and empowered to 
pay all the administrative expenses occasioned by the administration of Article 
31 of Chapter 58 of the General Statutes. (1945, c. 1027, s. 2; 1957, c. 65, s. 11; 
C4269)s. 1911959} 'c).182,°82191973;'c) 507, s. 521977, c. 46475. 84: 199163720, 
s. 4; 1997-261, s. 109.) 


§ 58-31-10. Payment of losses on basis of actual cost. of 
restoration or replacement; rules; insurance 
and reinsurance; sprinkler leakage insurance. 


(a) In the case of total or partial loss of any property of any State agency or 
institution, the Commissioner shall determine the amount of loss and certify 
that amount to the agency or institution concerned and to the Director of the 
Budget and Council of State. The Director of the Budget and Council of State 
may authorize transfers from the Fund to the agency or institution that 
suffered the loss in amounts that are necessary to pay for the actual cost of 
restoration or replacement of the property. In the event there is not a sufficient 
amount in the Fund to pay for the actual cost of restoration or replacement, the 
Director of the Budget and the Council of State may supplement the Fund by 
transferring amounts from the Contingency and Emergency Fund. 

(b) The Commissioner, with the approval of the Council of State, is autho- 
rized to adopt rules necessary to carry out the purpose of this Article, which 
rules shall be binding on all State agencies and institutions. The Commis- 
sioner, with the approval of the Director of the Budget and the Council of State, 
is authorized to purchase from qualified insurers insurance or reinsurance 
necessary to protect the Fund against loss on any one building and its contents 
in excess of fifty thousand dollars ($50,000), and the premiums for this 
coverage shall be paid from the Fund. 

(c) Upon the request of any State agency or institution, sprinkler ledieeae 
insurance shall be provided on designated property of the agency or institution 
that is insured by the Fund. Premiums for this coverage shall be paid by the 
requesting agency or institution in accordance with rates fixed by the Com- 
missioner. Losses covered by this insurance may be paid out of the Fund in the 
same manner as other losses. The Commissioner, with the approval of the 
Director of the Budget and the Council of State, is authorized to purchase from 
qualified insurers insurance or reinsurance necessary to protect the Fund 
against loss with respect to sprinkler leakage insurance coverage. (1945, c. 
1LOZINS Bi 951 yc. 80231959, ¢.-182, 5:2; 1983, .c.. 913%s, 7;/1985),6-7862) 


§ 58-31-12. Policy forms. 


The Commissioner, with the approval of the Council of State, may adopt 
insurance forms for coverages provided by the State Property Fire Insurance 
Fund under this Article. (1993, c. 409, s. 138.) 


§ 58-31-13. Hazardous conditions in State-owned build- 
ings. | 

If the Commissioner determines that an undue hazard to life, safety, or 

property exists because of a condition or the use of a building owned by the 


State, the Commissioner shall advise the proper agency how to limit or 
prohibit use of the building until the hazard is abated. (1993, c. 409, s. 13.) 
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§ 58-31-15. Extended coverage insurance. 


Upon request of any State department, agency or institution, extended 
coverage insurance, and other property insurance, may be provided on desig- 
nated state-owned property of such department, agency or institution which is 
insured by the State Property Fire Insurance Fund. Premiums for such 
insurance coverage shall be paid by each requesting department, agency or 
institution in accordance with rates fixed by the Commissioner. Losses covered 
by such insurance may be paid for out of the State Property Fire Insurance 
Fund in the same manner as fire losses. The Commissioner, with the approval 
of the Governor and Council of State, is authorized and empowered to purchase 
from insurers admitted to do business in North Carolina such insurance or 
reinsurance as may be necessary to protect the State Property Fire Insurance 
Fund against loss with respect to such insurance coverage. The words 
“extended coverage insurance,” as used in this section, mean insurance against 
loss or damage caused by windstorm, hail, explosion, riot, riot attending a 
strike, civil commotion, aircraft, vehicles or smoke. (1957, c. 67; 1975, c. 519, s. 
2) 19912 ¢3'7 2084s) 


§ 58-31-20. Use and occupancy and business interruption 
insurance. 


Upon request of any State department, agency or institution, use and 
occupancy and business interruption insurance shall be provided on state- 
owned property of such department, agency or institution which is insured by 
the State Property Fire Insurance Fund. Premiums for such insurance 
coverage shall be paid by each requesting department, agency or institution in 
accordance with rates fixed by the Commissioner. Losses covered by such 
insurance may be paid for out of the State Property Fire Insurance Fund in the 
same manner as fire losses. The Commissioner, with the approval of the 
Governor and Council of State, is authorized and empowered to purchase from 
insurers admitted to do business in North Carolina such insurance or 
reinsurance as may be necessary to protect the State Property Fire Insurance 
Fund cm loss with respect to such insurance coverage. (1957, c. 67; 1991, 
c. 720, s. 4. 


§ 58-31-25. Professional liability insurance for officials 
and employees of the State. 


The Commissioner may acquire professional liability insurance covering the 
officers and employees of any State department, institution or agency upon the 
request of such State department, institution or agency. Premiums for such 
insurance coverage shall be paid by the requesting department, institution or 
agency at rates fixed by the Commissioner from funds made available to it for 
the purpose. The Commissioner, in placing a contract for such insurance is 
authorized to place such insurance through the Public Officers and Employees’ 
Liability Insurance Commission, and shall exercise all efforts to place such 
insurance through the said commission prior to attempting to procure such 
insurance through any other source. 

The Commissioner, pursuant to this section, may acquire professional 
liability insurance covering the officers and employees of a department, 
institution or agency of State government only if the coverage to be provided by 
such policy is coverage of claims in excess of the protection provided by Articles 
31 and 31A of Chapter 143 of the General Statutes. 

The purchase, by any State department, institution or agency of professional 
liability insurance covering the law-enforcement officers, officers or employees 
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of such department, institution or agency shall not be construed as a waiver of 
any defense of sovereign immunity by such department, institution or agency. 
The purchase of such insurance shall not be deemed a waiver by any employee 
of the defense of sovereign immunity to the extent that such defense may be 
available to him. 

The payment, by any State department, institution or agency of funds as 
premiums for professional liability insurance through the plan provided 
herein, covering the law-enforcement officers or officials or employees of such 
department, institution or agency is hereby declared to be for a public purpose. 
CLOT. cHs0Gr Ss) ty Joye, O0408.00.91991,-¢. 720, 6:42) 


§ 58-31-30: Expired at the end of the 1993-94 fiscal year by its own terms. 


Editor’s Note. — This section expired at the own terms. See Session Laws 1989 (Reg. Sess.., 
end of the 1993-94 fiscal year pursuant to its 1990), c. 1069, ss. 25, 26. 


§ 58-31-35. Information furnished Commissioner by offic- 
ers in charge. 


It is the duty of the different officers or boards having in their custody any 
property belonging to the State to inform the Commissioner, giving him in 
detail a full description of same, and to keep him informed of any changes in 
such property or its location or surroundings. (1901, c. 710, ss. 1, 2; 1903, c. 
771, s. 2; Rev., s. 4828; C.S., s. 6452.) 


§ 58-31-40. Commissioner to inspect State property; plans 
submitted. 


(a) The Commissioner shall, at least once every year or more often if the 
Commissioner considers it necessary, visit, inspect, and thoroughly examine 
every State property to analyze and determine its protection from fire, 
including the property’s occupants or contents. The Commissioner shall notify 
the agency or official in charge of the property of any defect noted by the 
Commissioner or any improvement considered by the Commissioner to be 
necessary. 

(b) No agency or other person authorized or directed by law to select a plan 
and erect a building for the use of the State or any State institution shall 
receive and approve of the plan until it is submitted to and approved by the 
Commissioner as to the safety of the proposed building from fire, including the 
property’s occupants or contents. No agency or person authorized or directed 
by law to select a plan or erect a building comprising 10,000 square feet or 
more for the use of any county, city, or school district shall receive and approve 
of the plan until it is submitted to and approved by the Commissioner as to the 
safety of the proposed building from fire, including the property’s occupants or 
contents. 

(c) The Commissioner shall review a plan subject to subsection (b) of this 
section within 30 days of submission, provided that the Commissioner may 
require one additional 30-day extension if necessary to complete the review. If 
the Commissioner has neither approved nor denied the plan during the initial 
30-day review period, the owner may proceed with the building site prepara- 
tion, the building foundation, and any structural components of the building 
that are not subject to inspection for the purposes set forth in subsection (b) of 
this section. If the Commissioner has neither approved nor denied the plan 
within 60 days of submission, the owner may request review and final approval 
under subsection (b) of this section by the Department of Administration, State 
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Construction Office, pursuant to rules adopted under G.S. 143-135.26. (1901, ¢. 
710, ss. 1, 2; 1903, c. 771, s. 3; Rev., s. 4829; 1909, c. 880; 1919, c. 186, s. 3; C.5., 
s. 6453; 2000-122, s. 10; 2001-487, s. 19; 2001-496, s. 11.1.) 


Editor’s Note. — This section was amended 
by Session Laws 2000-122, s. 10 in the coded 
bill drafting format. The act inadvertently 


2000-122, s. 10, effective July 14, 2000, rewrote 
the section. 
Session Laws 2001-487, s. 19, effective De- 


failed to strike through an extra “or”, which cember 16, 2001, deleted an inadvertent repe- 
was later deleted by Session Laws 2001-487, s. tition of “or” following “10,000 square feet or” in 


19. the second sentence in subsection (b). 
Session Laws 2001-496, s. 13.1 is a Session Laws 2001-496, s. 11.1, effective 


severability clause. ; March 1, 2002, added subsection (c). 
Effect of Amendments. — Session Laws 


§ 58-31-45. Report required of Commissioner. 


The Commissioner must submit to the Governor a full report of his official 
action under this Article, with such recommendations as commend themselves 
to him, and it shall be embodied in or attached to his biennial report to the 
General Assembly. (1901, c. 710, ss. 1, 2; 1908, c. 771, s. 4; Rev., s. 4830; C.S., 
s, 6454; 1945,.c: 386; 1991, ¢..720, s..4.) 


§ 58-31-50. Liability insurance required for state-owned 
vehicles. 


Every department, agency or institution of the State shall acquire motor 
vehicle liability insurance on all state-owned motor vehicles under its control. 
(TO5U el 245 sec. 1 is hos) 


§ 58-31-52. State motor vehicle safety program. 


(a) Findings, Policy, and Purpose. — Motor vehicle accidents exact a terrible 
toll of human tragedy and suffering as well as national resources within the 
United States. The same is true, on a smaller scale, within North Carolina 
State government. Every year State employees or members of the general 
public are killed or injured, and a significant portion of the State’s financial 
resources is expended as a direct result of accidents involving State-owned 
vehicles. Accordingly, it is North Carolina policy that the State-owned motor 
vehicle fleet and vehicles used on behalf of the State be operated and 
maintained in such a manner as to minimize deaths, injuries, and costs. The 
purpose of this section is to direct the Commissioner of Insurance to develop a 
program to provide policy, requirements, procedures, technical information, 
and standards for administering a State vehicle safety program which will 
apply to all State personnel involved in the administration and operation of 
vehicles on behalf of the State. 

(b) The Commissioner shall develop and adopt a State motor vehicle safety 
program to assure that State-owned motor vehicles are operated and main- 
tained in a safe manner. 

_ (c) In developing the program, the Commissioner shall include the follow- 
ing: 
(1) es criteria concerning qualifications, screening, and education of 
rivers. 
(2) Required and prohibited driving practices. 
(3) Safety maintenance requirements. 
(4) Accident reporting and review procedures. 

(d) The requirements and procedures established under the program apply 

to all agencies and persons operating vehicles on behalf of the State, unless 
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specifically exempted by the Commissioner. Agencies may adopt more strin- 
gent requirements and procedures than those adopted by the Commissioner 
under this section. The administration of the program in each agency is the 
responsibility of each agency head or that person’s designee. 

(e) The provisions of Chapter 150B of the General Statutes do not apply to 
the program developed and adopted under this section. (1995, c. 517, s. 15.) 


§ 58-31-55. Insurance and official fidelity bonds for State 
agencies to be placed by Department; excep- 
tion; costs of placement. 


Except as provided in G.S. 58-32-15, all insurance and all official fidelity and 
surety bonds authorized for State departments, institutions, and agencies 
shall be effected and placed by the Department, and the cost of such placement 
shall be paid by the State department, institution, or agency involved upon 
bills rendered to and approved by the Commissioner. (1975, c. 875, s. 11; 1981, 
- ¢) 1109;'s; 4;°1993,-c. 504, s. 21.) 


§ 58-31-60. Competitive selection of payroll deduction in- 
surance products paid for by State employees. 


(a) Employee Insurance Committee. — The head of each State government 
employee payroll unit offering payroll deduction insurance products to employ- 
ees shall appoint an Employee Insurance Committee for the following pur- 
poses: 

(1) To review insurance products currently offered through payroll deduc- 
tion to the State employees in the Employee Insurance Committee’s 
payroll unit to determine if those products meet the needs and desires 
of employees in the Employee Insurance Committee’s payroll unit. 

(2) To select the types of insurance products that reflect the needs and 
desires of employees in the Employee Insurance Committee’s payroll 
unit. 

(3) To competitively select the best insurance products of the types 
determined by the Employee Insurance Committee to reflect the 
needs and desires of the employees of that payroll unit. 

As used in this section, “insurance product” includes a prepaid legal services 
plan registered under G.S. 84-23.1. 

(b) Appointment of Employee Insurance Committee Members. — The mem- 
bers of the Employee Insurance Committee shall be appointed by the head of 
the payroll unit. The Committee shall consist of not less than five or more than 
nine individuals a majority of whom have been employed in the payroll unit for 
at least one year. The committee members shall, except where necessary 
initially to establish the rotation herein prescribed, serve three-year terms 
with approximately one-third of the terms expiring annually. Committee 
membership make-up shall fairly represent the work force in the payroll unit 
and be selected without regard to any political or other affiliations. It shall be 
the duty of the payroll unit head to assure that the Employee Insurance 
Committee is completely autonomous in its selection of insurance products and 
insurance companies and that no member of the Employee Insurance Com- 
mittee has any conflict of interest in serving on the Committee. A committee on 
employee benefits elected or appointed by the faculty representative body of a 
constituent institution of The University of North Carolina shall be deemed 
constituted and functioning as an employee insurance committee in accor- 
dance with this section. Any decision rendered by the Employee Insurance 
Committee where the autonomy of the Committee or a conflict of interest is 
questioned shall be subject to appeal pursuant to the Administrative Proce- 
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dure Act, or in the case of departments, boards and commissions which are 
specifically exempt from the Administrative Procedure Act, pursuant to the 
appeals procedure prescribed for such department, board or commission. 

(c) Payroll Deduction Slots. — Each payroll unit shall be entitled to not less 
than four payroll deduction slots to be used for payment of insurance 
premiums for products selected by the Employee Insurance Committee and 
offered to the employees of the payroll unit. The Employee Insurance Commit- 
tee shall select only one company per payroll deduction slot. The Company 
selected by the Employee Insurance Committee shall be permitted to sell 
through payroll deduction only the products specifically approved by the 
Employee Insurance Committee. The assignment by the Employee Insurance 
Committee of a payroll deduction slot shall be for a period of not less than two 
years unless the insurance company shall be in violation of the terms of the 
written agreement specified in this subsection. The insurance company 
awarded a payroll deduction slot shall, pursuant to a written agreement 
setting out the rights and duties of the insurance company, be afforded an 
adequate opportunity to solicit employees of the payroll unit by making such 
employees aware that a representative of the company will be available at a 
specified time and at a location convenient to the employees. 

Notwithstanding any other provision of the General Statutes, once an 
employee has selected an insurance product for payroll deduction, that product 
may not be removed from payroll deduction for that employee without his or 
her specific written consent. 

When an employee retires from State employment and payroll deduction 
under this section is no longer available, the insurance company may not 
terminate life insurance products purchased under the payroll deduction plan 
without the retiree’s specific written consent solely because the premium is no 
longer deducted from payroll. 

(cl) Procedure for Selection of Insurance Product Proposals. — All insur- 
ance product proposals shall be sealed. The Committee shall open all proposals 
in public and record them in the minutes of the Committee, at which time the 
proposals become public records open to public inspection. 

After the public opening, the Committee shall review the proposals, exam- 
ining the cost and quality of the products, the reputation and capabilities of the 
insurance companies submitting the proposals, and other appropriate criteria. 
The Committee shall determine which proposal, if any, would meet the needs 
and desires of the employees of that Committee’s payroll unit and shall award 
a payroll deduction slot to the company submitting the proposal that meets 
those needs and desires. The Committee may reject any or all proposals. 

A company may seek to modify or withdraw a proposal only after the public 
opening and only on the basis that the proposal contains an unintentional 
clerical error as opposed to an error in judgment. A company seeking to modify 
or withdraw a proposal shall submit to the Committee a written request, with 
facts and evidence in support of its position, prior to the award of the payroll 
deduction slot, but not later than two days after the public opening of the 
proposals. The Committee shall promptly review the request, examine the 
nature of the error, and determine whether to permit or deny the request. 

(d) Criminal Penalty. — It shall be a Class 3 misdemeanor for any State 
employee, who has supervisory authority over any member of the Employee 
Insurance Committee, to attempt to influence the autonomy of any Employee 
Insurance Committee either in the appointment of members to such Commit- 
tee or in the operation of such Committee; or for anyone to open a sealed 
insurance product proposal or disclose or exhibit the contents of a sealed 
insurance product proposal, prior to the public opening of the proposal. The 
Commissioner of Insurance shall have the authority to investigate complaints 
alleging acts subject to the criminal penalty and shall report his findings to the 
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Attorney General of North Carolina. (1985, c. 213, s. 1; 1985 (Reg. Sess., 1986), 
c. 1013, s. 15; 1987, c. 752, s. 12; c. 864, s. 92; 1989, c. 299; 1991, c. 644, s. 3.1; 
1993, c. 539, s. 456; 1994, Ex. Sess., c. 24, s. 14(c); 1995, c. 193, s. 33; 1998-187, 


smz) 


Editor’s Note. — Session Laws 1998-187, s. 
2 provides: “Effective January 1, 1999, the 
employee insurance committees of the Depart- 
ment of Health and Human Services are abol- 
ished and shall be replaced with a single em- 


ployee insurance committee, appointed by the 
Secretary of the Department of Health and 
Human Services, to represent all employees of 
that Department.” 


OPINIONS OF ATTORNEY GENERAL 


Adoption of Rules. — When Employee In- 
surance Committees establish procedures that 
affect the rights or procedures of others, they 
must be codified as rules. Should the commit- 
tees elect to operate by the procedural process 
established in the enabling statutes, no rule 


Employee Insurance Committees have 
rule-making and limited quasi-judicial 
powers pursuant to § 58-31-60(b) and are 
“agencies” within the meaning of § 150B-2(1). 
See opinion of Attorney General to Elizabeth H. 
Drury, Director, Office of Legislative and Legal 


adoptions are necessary. See opinion of Attor- 
ney General to Elizabeth H. Drury, Director, 
Office of Legislative and Legal Affairs, Depart- 
ment of Human Resources, 56 N.C.A.G. 25 
(1986). 


Affairs, Department of Human Resources, 56 
N.C.A.G. 25 (1986). 


§ 58-31-65. Owner-controlled or wrap-up insurance autho- 
rized. 


(a) To the extent it is determined necessary and in the best interest of this 
State, the Department may obtain design and construction insurance or 
provide for self-insurance against property damage caused by this State, its 
departments, agencies, boards, and commissions and all officers and employ- 
ees of this State in connection with the construction of public works projects. 
Workers’ compensation and general liability insurance may be purchased to 
cover both general contractors and subcontractors doing work on a specific 
contracted work site. In connection with the construction of public works 
projects, the Department may also use an owner-controlled or wrap-up 
insurance program if all of the following conditions are met: 

(1) The total cost of the project or group of projects is over fifty million 
dollars ($50,000,000). 

(2) The program maintains completed operations coverage for a term 
during which coverage is reasonably commercially available as deter- 
mined by the Commissioner, but in no event for fewer than three 
years. 

(3) Bid specifications clearly specify for all bidders the insurance coverage 
provided under the program and the minimum safety requirements 
that shall be met. 

(4) The program does not prohibit a contractor or subcontractor from 
purchasing any additional insurance coverage that a contractor 
believes is necessary for protection from any liability arising out of the 
contract. The cost of the additional insurance shall not be passed 
through to this State on a contract bid. 

(5) The program does not include surety insurance. 

(6) The State may purchase an owner-controlled or wrap-up policy that 
has a deductible or self-insured retention as long as the deductible or 
self-insured retention does not exceed one million dollars 
($1,000,000). 
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(b) For the purposes of subsection (a) of this section: 

(1) “Owner-controlled or wrap-up insurance means a series of insurance 
policies issued to cover this State and all of the construction manag- 
ers, contractors, subcontractors, architects, and engineers on a spec- 
ified contracted work site or work sites for purposes of general 
liability, property damage, and workers’ compensation. A State agency 
or the State may be a secondary insured under owner-controlled or 
wrap-up insurance. 

(2) “Specific contracted work site” means construction being performed at 
one site or a series of contiguous sites separated only by a street, 
roadway, waterway, or railroad right-of-way, or along a continuous 
system for the provision of water and power. (2001-167, s. 1.) 


Editor’s Note. — Session Laws 2001-167, s. 
2, made this section effective June 7, 2001. 


ARTICLE 32. 


Public Officers and Employees Liability Insurance Commission. 


§ 58-32-1. Commission created; membership. 


There is hereby created within the Department a Public Officers and 
Employees Liability Insurance Commission. The Commission shall consist of 
11 members who shall be appointed as follows: the Commissioner shall appoint 
six members as follows: two members who are members of the insurance 
industry who may be chosen from a list of six nominees submitted to the 
Commissioner by the Independent Insurance Agents of North Carolina, Inc.; 
one member who is employed by a police department who may be chosen from 
a list of three nominees submitted to the Commissioner jointly by the North 
Carolina Police Chiefs Association and North Carolina Police Executives 
Association, and one member who is employed by a sheriff’s department who 
may be chosen from a list of three nominees submitted to the Commissioner by 
the North Carolina Sheriff’s Association; one member representing city gov- 
ernment who may be chosen from a list of three nominees submitted to the 
Commissioner by the North Carolina League of Municipalities; and one 
member representing county government who may be chosen from a list of 
three nominees submitted to the Commissioner by the North Carolina Asso- 
ciation of County Commissioners; and the General Assembly shall appoint two 
persons, one upon the recommendation of the Speaker of the House of 
Representatives, and one upon the recommendation of the President Pro 
Tempore of the Senate. The Commissioner or the Commissioner’s designate 
shall be an ex officio member. Appointments by the General Assembly shall be 
made in accordance with G.S. 120-121, and vacancies in those appointments 
shall be filled in accordance with G.S. 120-122. The terms of the initial 
appointees by the General Assembly shall expire on June 30, 1983. The 
Secretary of the Department of Crime Control and Public Safety or the 
Secretary’ designate shall be an ex officio member. The Attorney General or 
the Attorney General’s designate shall be an ex officio member. One insurance 
industry member appointed by the Commissioner shall be appointed to a term 
of two years and one insurance industry member shall be appointed to a term 
of four years. The police department member shall be appointed to a term of 
two years and the sheriff’s department member shall be appointed to a term of 
four years. The representative of county government shall be appointed to a 
term of two years and the representative of city government to a term of four 
years. Beginning July 1, 1983, the appointment made by the General Assembly 
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upon the recommendation of the Speaker shall be for two years, and the 
appointment made by the General Assembly upon the recommendation of the 
President Pro Tempore of the Senate shall be for four years. Except as provided 
in this section, if any vacancy occurs in the membership of the Commission, the 
appointing authority shall appoint another person to fill the unexpired term of 
the vacating member. After the initial terms established herein have expired, 
all appointees to the Commission shall be appointed to terms of four years. 

The Commission members shall elect the chair and vice-chair of the 
Commission. The Commission may, by majority vote, remove any member of 
the Commission for chronic absenteeism, misfeasance, malfeasance or other 
good cause. (1979, c. 325, s. 1; 1981 (Reg. Sess., 1982), c. 1191, ss. 24-26; 1983, 
c. 043, ss. 1, 2; 1985, c. 666, ss. 76, 77, 79; 1991, c. 720, s. 4; 1995, c. 490, s. 41; 
1999-132, s. 6.1.) 


§ 58-32-5. Meetings of Commission; compensation. 


The Commission shall meet at least four times per year, on or about January 
15, April 15, July 15, October 15 and upon call of the chairman. The members 
shall receive no compensation for attendance at meetings, except a per diem 
expense reimbursement. Members of the Commission who are not officers or 
employees of the State shall receive reimbursement for subsistence and travel 
expenses at rates set out in G.S. 138-5 from funds made available to the 
Commission. Members of the Commission who are officers or employees of the 
State shall be reimbursed for travel and subsistence at the rates set out in GS. 
138-6 from funds made available to the Commission. (1979, c. 325, s.1; 1981 
(Reg. Sess., 1982), c. 1191, s. 27; 1985, c. 666, s. 79.) 


§ 58-32-10. Powers and duties of Commission. 


The Commission may acquire from an insurance company or insurance 
companies a group plan of professional liability insurance covering the 
law-enforcement officers and/or public officers and employees of any political 
subdivision of the State. The Commission shall have full authority to negotiate 
with insurance companies submitting bids or proposals and shall award its 
group plan master contract on the basis of the company or companies found by 
it to offer maximum coverage at the most reasonable premium. The Commis- 
sion is authorized to enter into a master policy contract of such term as it finds 
to be in the best interests of the law-enforcement officers and/or public officers 
and employees of the political subdivisions of the State, not to exceed five 
years. The Commission, in negotiating for such contract, is not authorized to 
pledge or offer the credit of the State of North Carolina. The insurance 
premiums shall be paid by the political subdivisions whose employees are 
covered by the professional liability insurance. Any political subdivision may 
elect coverage for any or all of its employees on a departmental basis; provided 
all employees in a department must be covered if coverage is elected for that 
department. Nothing contained herein shall be construed to require any 
political subdivision to participate in any group plan of professional liability 
insurance. 

The Commission may, in its discretion, employ professional and clerical staff 
whose salaries shall be as established by the State Personnel Commission. 

Should the Commission determine that reasonable coverage is not available 
at a reasonable cost, the Commission may undertake such studies and 
inquiries into the situation and alternatives, including self insurance and 
State administered funds, as the Commission deems appropriate. The Com- 
mission shall then bring before the General Assembly such recommendations 
as it deems appropriate. 


041 


§58-32-15 CH. 58. INSURANCE §58-32-15 


The Commission may acquire information regarding loss ratios, loss factors, 
loss experience and other such facts and figures from-any agency or company 
issuing professional liability insurance covering public officers, employees or 
law-enforcement officers in the State of North Carolina. Such information shall 
not be deemed a public record within the meaning of Chapter 132 of the 
General Statutes where it names the company divulging such information, but 
the Commission may make public such information to show aggregate statis- 
tics in respect to the experience of the State as a whole. The information shall 
be provided to the Commission upon its written demand and shall be 
submitted to the Commission by such company or companies upon sworn 
affidavit. If any agency or company shall fail or refuse to supply such 
information to the Commission within a reasonable time following receipt of 
the demand, the Commission may apply to the Superior Court sitting in Wake 
County for appropriate orders to enforce the demand. 

For purposes of this section, the term “political subdivision” includes any 
county, city, town, incorporated village, sanitary district, metropolitan water 
district, county water and sewer district, water and sewer authority, hospital 
authority, parking authority, local ABC boards, special airport district, airport 
authority, soil and water conservation district created pursuant to G.S. 139-5, 
fire district, volunteer or paid fire department, rescue squads, city or county 
parks and recreation commissions, area mental health boards, area mental 
health, mental retardation and substance abuse authority as described in G.S. 
122C-117, domiciliary home community advisory committees, county and 
district boards of health, nursing home advisory committees, county boards of 
social services, local school administrative units, local boards of education, 
community colleges, and all other persons, bodies, or agencies authorized or 
regulated by Chapters 108A, 115C, 115D, 118, 122C, 130A, 131A, 131D, 131E, 
153A, 160A, and 160B of the General Statutes. (1979, c. 325, s. 1; 1983, c. 543, 
s. 3; 1985, c. 666, s. 79; 1985 (Reg. Sess., 1986), c. 1027, s. 30; 1987, c. 564, s. 
oe) 


Editor’s Note. — Chapter 118, referred to in 
this section, has been recodified as Articles 84 
to 88 of Chapter 58. 


§ 58-32-15. Professional liability insurance for State offi- 
cials. 


(a) The Commission may acquire professional liability insurance covering 
the officers and employees, or any group thereof, of any State department, 
institution or agency or any community college or technical college. Premiums 
for such insurance shall be paid by the requesting department, institution, 
agency, community college or technical college at rates established by the 
Commission, from funds made available to such department, institution, 
agency, community college or technical college for the purpose. 

(b) The Commission, pursuant to this section, may acquire professional 
liability insurance covering the officers and employees, or any group thereof, of 
a department, institution or agency of State government or a community 
college or technical college only if the coverage to be provided by the insurance 
policy is in excess of the protection provided by Articles 31 and 31A of Chapter 
ve deine General Statutes, other than the protection provided by G:S. 

(c) The purchase, by any State department, institution, agency, community 
college or technical college of professional liability insurance covering the 
law-enforcement officers, officers or employees of such department, institution, 
agency, community college or technical college shall not be construed as a 
waiver of any defense of sovereign immunity by such department, institution, 
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agency, community college or technical college. The purchase of such insurance 
shall not be deemed a waiver by any employee of the defense of sovereign 
immunity to the extent that such defense may be available to him. 

(d) The payment, by any State department, institution, agency, community 
college or technical college of funds as premiums for professional liability 
insurance through the plan provided herein, covering the law-enforcement 
officers or officials or employees of such department, institution, agency, 
community college or technical college is hereby declared to be for a public 
purpose. (1981, c. 1109, s. 3; 1985, c. 666, s. 79; 1987, c. 301; 1991, c. 674, s. 3.) 


Editor’s Note. — Session Laws 1997-443, s. 
32.20(m), provides: “Upon ownership of all vot- 
ing stock in the North Carolina Railroad Com- 
pany by the State of North Carolina, and upon 
the request of the Board of Directors of the 
North Carolina Railroad Company, the Public 
Officers and Employees Liability Insurance 
Commission shall effect and place coverage for 
the officers, directors, and employees of the 
North Carolina Railroad under G.S. 58-32-15. 
The North Carolina Railroad Company shall 
pay the premiums for this insurance at rates 
established by the Commission, and shall make 
any other payments required by G.S. 148- 
300.6. Coverage of the officers, directors, and 


pany under this subsection shall not be con- 
strued as defining the North Carolina Railroad 
Company as a public body or as defining its 
officers, directors, or employees as public offi- 
cials or employees for any other purpose.” 
Session Laws 2001-505, s. 3, provides: “The 
Public Officers and Employees Liability Insur- 
ance Commission in the Department of Insur- 
ance shall effect and place professional liability 
insurance coverage for local health department 
sanitarians defended by the State under G.S. 
143-300.8 under G.S. 58-32-15. For insurance 
purposes only under G.S. 58-32-15, local health 
department sanitarians are considered to be 
employees of the Department of Environment 


employees of the North Carolina Railroad com- and Natural Resources.” 


§ 58-32-20. Commission to act as liaison; meetings of Com- 
mission. 


The Commission shall act as liaison between the insurance company or 
companies with which it contracts, their servicing agent and the insureds. The 
Commission shall give notice of its meetings to the company or companies and 
to all insureds. The Commission shall attempt to resolve such difficulties as 
arise in the servicing and administration of the program of insurance between 
the company and insureds. (1979, c. 325, s. 1; 1985, c. 666, s. 79.) 


§ 58-32-25. Contract conditions. 


The Commission, in procuring and negotiating for the contract of insurance 
herein described shall include in any procurement document the following 
conditions, which are not subject to negotiation and which are deemed a part 
of the said contract when entered into: 

(1) The master policy shall be issued in the name of the Commission and 
shall include all governmental entities for which coverage was re- 
quested in the procurement document. 

(2) The company or companies selected must name a servicing agent 
resident in North Carolina who shall issue all certificates, collect all 
premiums, process all claims, and be responsible for all processing, 
service and administration of the program of insurance provided. 
(1579 Ferd 25S) F985 Sc 666; s.-79.) 


§ 58-32-30. Payment a public purpose. 


The payment by any county or municipality of funds as premiums for 
professional liability insurance through the plan provided herein, covering the 
law-enforcement officers or public officials or employees of such subdivision of 
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government, is declared to be for a public purpose. (1979, c. 325, s. 1; 1985, c. 
666, s. 79.) 


ARTICLE 33. 


Licensing of Agents, Brokers, Limited Representatives, and 
Adjusters. 


§ 58-33-1. (Effective until July 1, 2002) Scope. 


This Article governs the qualifications and procedures for the licensing of 
agents, brokers, limited representatives, adjusters, and motor vehicle damage 
appraisers. This Article applies to any and all kinds of insurance and insurers 
under Articles 1 through 67 of this Chapter. Except as provided in G.S. 
58-33-125, this Article does not apply to the licensing of surplus lines licensees 
under Article 21 of this Chapter. For purposes of this Article, all references to 
insurance include annuities, unless the context otherwise requires. (1987, c. 
629. Scc.) 


section as in effect July 1, 2002, see the follow- 
ing section, also numbered § 58-33-1. 


Section Set Out Twice. — The section 
above is effective until July 1, 2002. For the 


§ 58-33-1. (Effective July 1, 2002) Scope. 


This Article governs the qualifications and procedures for the licensing of 
agents, brokers, limited representatives, adjusters, and motor vehicle damage 
appraisers. This Article applies to any and all kinds of insurance and insurers 
under this Chapter. For purposes of this Article, all references to insurance 
include annuities, unless the context otherwise requires. (1987, c. 629, s. 1; 
2001-203, s. 1.) 


Section Set Out Twice. — The section 
above is effective July 1, 2002. For the section 
as in effect until July 1, 2002, see the preceding 
section, also numbered § 58-33-1. 

Editor’s Note. — Session Laws 2001-203, s. 
31, contains a severability clause. 

Effect of Amendments. — Session Laws 


2001-2038, s. 1, effective July 1, 2002, deleted 
“Articles 1 through 67 of” preceding “this chap- 
ter” in the second sentence and deleted the 
former third sentence, which read: “Except as 
provided in G.S. 58-33-125, this Article does not 
apply to the licensing of surplus lines licensees 
under Article 21 of this Chapter.” 


§ 58-33-5. (Effective July 1, 2002) License required. 


A person shall not sell, solicit, or negotiate insurance in this State unless the 
person is licensed for that kind of insurance in accordance with this Article. 


(2001-203, s. 2.) 


Editor’s Note. — Session Laws 2001-203, s. 
31, contains a severability clause. 


Session Laws 2001-203, s. 32, made this 
section effective July 1, 2002. 


§ 58-33-10. (Effective until July 1, 2002) Definitions. 


As used in this Article, the following definitions apply: 

(a) “Agent” means a person licensed to solicit applications for, or to 
negotiate a policy of, insurance. A person not duly licensed who solicits 
or negotiates a policy of insurance on behalf of an insurer is an agent 
within the intent of this Article, and thereby becomes liable for all the 
duties, requirements, liabilities and penalties to which an agent of 
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such company is subject, and such company by compensating such 
person through any of its officers, agents or employees for soliciting 
policies of insurance shall thereby accept and acknowledge such 
person as its agent in such transaction. 

(b) “Adjuster” means any individual who, for salary, fee, commission, or 
other compensation of any nature, investigates or reports to his 
principal relative to claims arising under insurance contracts other 
than life or annuity. An attorney at law who adjusts insurance losses 
from time to time incidental to the practice of his profession or an 
adjuster of marine losses is not deemed to be an adjuster for purposes 
of this Article. An individual may not simultaneously hold an agent’s 
and an adjuster’s license in this State. 

(c) “Broker” means a person who, being a licensed agent, procures 
insurance for a party other than himself through a duly authorized 
agent of an insurer that is licensed to do business in this State but for 
which the broker is not authorized to act as agent. A person not duly 
licensed who procures insurance for a party other than himself is a 
broker within the intent of this Article, and thereby becomes liable for 
all the duties, requirements, liabilities and penalties to which such 


licensed brokers are subject. 


(d) “Limited representative” means a person who is authorized by the 
Commissioner to solicit or negotiate contracts for the particular kinds 
of insurance identified in G.S. 58-33-25(e) and which kinds of insur- 
ance are restricted in the scope of coverage afforded. 

(e) “Motor vehicle damage appraiser” means an individual who, for salary, 
fee, commission, or other compensation of any nature, regularly 
investigates or advises relative to the nature and amount of damage 
to motor vehicles located in this State or the amount of money deemed 
necessary to effect repairs thereto and who is not: 

(1) An adjuster licensed to adjust insurance claims in this State; 
(2) An agent for an insurance company who is not required by law to 


be licensed as an adjuster; 


(3) An attorney at law who is not required by law to be licensed as an 


adjuster; or 


(4) An individual who, incident to his regular employment in the 
business of repairing defective or damaged motor vehicles, inves- 
tigates and advises relative to the nature and amount of motor 
vehicle damage or the amount of money deemed necessary to 
effect repairs thereto. (1987, c. 629, s. 1; c. 864, ss. 76, 77; 1987 
(Reg. Sess., 1988), c. 975, s. 8.) 


Section Set Out Twice. — The section 
above is effective until July 1, 2002. For the 


section as amended July 1, 2002, see the follow- 
ing section, also numbered § 58-33-10. 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided prior to the enactment of this section. 

An insurance agent is within the Em- 
ployment Security Law, Chapter 96. Unem- 
ployment Comp. Comm’n v. Jefferson Std. Life 
Ins. Co., 215 N.C. 479, 2 S.E.2d 584 (1939). 

Insurance Broker as Agent of Insured. — 
An insurance broker is primarily the agent of 


the person who first employs him; hence, he is 
the agent of the insured as to all matters within 
the scope of his employment, and the acts or 
knowledge of such broker or agent will be 
binding on, or imputed to, the insured and not 
to the company. Williams v. Canal Ins. Co., 21 
N.C. App. 658, 205 S.E.2d 331 (1974). 
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§ 58-33-10. (Effective July 1, 2002) Definitions. 


As used in this Article, the following definitions apply: 

(1) “Agent” means a person licensed to solicit applications for, or to 
negotiate a policy of, insurance. A person not duly licensed who solicits 
or negotiates a policy of insurance on behalf of an insurer is an agent 
within the intent of this Article, and thereby becomes liable for all the 
duties, requirements, liabilities and penalties to which an agent of 
such company is subject, and such company by compensating such 
person through any of its officers, agents or employees for soliciting 
policies of insurance shall thereby accept and acknowledge such 
person as its agent in such transaction. 

(2) “Adjuster” means any individual who, for salary, fee, commission, or 
other compensation of any nature, investigates or reports to his 
principal relative to claims arising under insurance contracts other 
than life or annuity. An attorney at law who adjusts insurance losses 
from time to time incidental to the practice of his profession or an 
adjuster of marine losses is not deemed to be an adjuster for purposes 
of this Article. An individual may not simultaneously hold an agent’s 
and an adjuster’s license in this State. 

(3) “Broker” means a person who, being a licensed agent, procures 
insurance for a party other than himself through a duly authorized 
agent of an insurer that is licensed to do business in this State but for 
which the broker is not authorized to act as agent. A person not duly 
licensed who procures insurance for a party other than himself is a 
broker within the intent of this Article, and thereby becomes liable for 
all the duties, requirements, liabilities and penalties to which such 
licensed brokers are subject. 

(4) “Business entity” means a corporation, association, partnership, lim- 
ited liability company, limited liability partnership, or other legal 
entity. “Business entity” does not mean a sole proprietorship. 

(5) “Home state” means the District of Columbia and any state or territory 
of the United States in which an insurance producer maintains his or 
her principal place of residence or principal place of business and is 
licensed to act as an insurance producer. 

(6) “Insurance” means any of the kinds of insurance in G.S. 58-7-15. 

(7) “Insurance producer” or “producer” means a person required to be 
licensed under this Article to sell, solicit, or negotiate insurance. 
“Insurance producer” or “producer” includes an agent, broker, and 
limited representative. 

(8) “License” means a document issued by the Commissioner authorizing 
a person to act as an insurance producer for the kinds of insurance 
specified in the document. The license itself does not create any 
authority, actual, apparent, or inherent, in the holder to represent or 
commit an insurance carrier. 

(9) “Limited line credit insurance” includes any type of credit insurance 
written under Article 57 of this Chapter, mortgage life, mortgage 
guaranty, mortgage disability, automobile dealer gap insurance, and 
any other form of insurance offered in connection with an extension of 
credit that is limited to partially or wholly extinguishing that credit 
obligation and that the Commissioner determines should be desig- 
nated a form of limited line credit insurance. 

(10) “Limited line credit insurance producer” means a person who sells, 
solicits, or negotiates one or more forms of limited line credit insur- 
ance coverage to individuals through a master, corporate, group, or 
individual policy. 
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(11) “Limited lines insurance” means motor vehicle physical damage 
insurance and title insurance, or any other kind of insurance that the 
Commissioner considers necessary to recognize for the purposes of 
complying with G.S. 58-33-32(f). 

(12) “Limited lines producer” means a person authorized by the Commis- 
sioner to sell, solicit, or negotiate limited lines insurance. 

(13) “Limited representative” means a person who is authorized by the 
Commissioner to solicit or negotiate contracts for the particular kinds 
of insurance identified in G.S. 58-33-26(g) and which kinds of insur- 
ance are restricted in the scope of coverage afforded. 

(14) “Motor vehicle damage appraiser” means an individual who, for 
salary, fee, commission, or other compensation of any nature, regu- 
larly investigates or advises relative to the nature and amount of 
damage to motor vehicles located in this State or the amount of money 
deemed necessary to effect repairs thereto and who is not: 

a. An adjuster licensed to adjust insurance claims in this State; 

b. An agent for an insurance company who is not required by law to 
be licensed as an adjuster; 

c. An attorney at law who is not required by law to be licensed as an 
adjuster; or 

d. An individual who, incident to his regular employment in the 
business of repairing defective or damaged motor vehicles, inves- 
tigates and advises relative to the nature and amount of motor 
vehicle damage or the amount of money deemed necessary to 
effect repairs thereto. 

(15) “Negotiate” means the act of conferring directly with, or offering 
advice directly to, a purchaser or prospective purchaser of a particular 
contract of insurance concerning any of the substantive benefits, 
terms, or conditions of the contract, only if the person engaged in that 
act either sells insurance or obtains insurance from insurers for 
purchasers. “Negotiate” does not mean a referral to a licensed insur- 
ance agent or broker that does not include a discussion of specific 
insurance policy terms and conditions. 

(16) “Person” means an individual or a business entity, but does not mean 
a county, city, or other political subdivision of the State of North 
Carolina. 

(17) “Sell” means to exchange a contract of insurance by any means, for 
money or its equivalent, on behalf of an insurance company. “Sell” 
does not mean a referral to a licensed insurance agent or broker that 
does not include a discussion of specific insurance policy terms and 
conditions. 

(18) “Solicit” means attempting to sell insurance or asking or urging a 
person to apply for a particular kind of insurance from a particular 
company. “Solicit” does not mean a referral to a licensed insurance 
agent or broker that does not include a discussion of specific insurance 
policy terms and conditions. 

(19) “Terminate” means the cancellation of the relationship between an 
insurance producer and the insurer or the termination of a producer’s 
authority to transact insurance. 

(20) “Uniform Business Entity Application” means the current version of 
the NAIC Uniform Business Entity Application for resident and 
nonresident business entities. 

(21) “Uniform Application” means the current version of the NAIC Uni- 
form Application for resident and nonresident producer licensing. 
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(1987, c. 629, s. 1; c. 864, ss. 76, 77; 1987 (Reg. Sess., 1988), c. 975, s. 


8; 2001-203, s. 3.) 


Section Set Out Twice. — The section 
above is effective July 1, 2002. For the section 
as in effect until July 1, 2002, see the preceding 
section, also numbered § 58-33-10. 

Editor’s Note. — Session Laws 2001-203, s. 
31, contains a severability clause. 

Effect of Amendments. — Session Laws 
2001-2038, s. 3, effective July 1, 2002, substi- 


through (3), (13) and (14) for former subsection 
designations (a) through (e); added present 
subdivisions (4) through (12) and (15) through 
(21); substituted “G.S. 58-33-26(g)” for “G.S. 
58-33-25(e)” in present subdivision (13); and 
substituted the present designations a. through 
d. for former designations (1) through (4) in 
present subdivision (14). 


tuted the present subdivision designations (1) 


§ 58-33-15. Restricted license for overseas military agents. 


Notwithstanding any other provision of this Article, an individual may be 
licensed by the Commissioner as a foreign military sales agent to represent a 
life insurance company domiciled in this State, provided the agent represents 
the insurance company only in a foreign country or territory and either on a 
United States military installation or with United States military personnel. 
The Commissioner may, upon request of the insurance company on application 
forms furnished by the Commissioner and upon payment of the fee specified in 
G.S. 58-33-125, issue to the applicant a restricted license which will be valid 
only for the representation of the insurance company in a foreign country or 
territory and either on a United States military installation or with United 
States military personnel. The insurance company shall certify to the Com- 
missioner that the applicant has the necessary training to hold himself out as 
a life insurance agent, and that the insurance company is willing to be bound 
by the acts of the applicant within the scope of his employment. A restricted 
license issued under this section shall be renewed annually as provided in G.S. 
58-33-25(n). (1987, c. 629, s. 1; 1987 (Reg. Sess., 1988), c. 975, s. 9.) 


§ 58-33-17. Limited license for rental car companies. 


(a) As used in this section: 

(1) “Limited licensee” means a person authorized to sell certain coverages 
relating to the rental of motor vehicles pursuant to the provisions of 
this section and Article 28 of Chapter 66 of the General Statutes. 

(2) “Rental agreement” means any written agreement setting forth the 
terms and conditions governing the use of a vehicle provided by the 
rental car company. 

(3) “Rental car company” means any person in the business of providing 
vehicles to the public. 

(4) “Renter” means any person obtaining the use of a vehicle from a rental 
car company under the terms of a rental agreement. 

(5) “Vehicle” means a motor vehicle of the private passenger type includ- 
ing passenger vans and minivans that are primarily intended for the 
transport of persons. 

(b) The Commissioner may issue to a rental car company, or to a franchisee 
of a rental car company, that has complied with the requirements of this 
section, a limited license authorizing the licensee, known as a “limited 
licensee” for the purpose of this Article, to act as agent, with reference to the 
kinds of insurance specified in this section, of any insurer authorized to write 
such kinds of insurance in this State. 
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(c) The prerequisites for issuance of a limited license under this section are 
the filing with the Commissioner of the following: 

(1) A written application, signed by an officer of the applicant, for the 
limited license in such form or forms, and supplements thereto, and 
containing such information, as the Commissioner may prescribe; and 

(2) Acertificate by the insurer that is to be named in such limited license, 
stating that it has satisfied itself that the named applicant is 
trustworthy and competent to act as its insurance agent for this 
limited purpose and that the insurer will appoint such applicant to act 
as the agent in reference to the doing of such kind or kinds of 
insurance as are permitted by this section, if the limited license 
applied for is issued by the Commissioner. Such certificate shall be 
subscribed by an officer or managing agent of such insurer and 
affirmed as true under the penalties of perjury. 

(d) (Effective until July 1, 2002) In the event that any provision of this 
section is violated by a limited licensee, the Commissioner may: 

(1) Revoke or suspend a limited license issued under this section in 
accordance with the provisions of G.S. 58-33-45; or 

(2) After notice and hearing, impose such other penalties, including 
suspending the transaction of insurance at specific rental locations 
where violations of this Article have occurred, as the Commissioner 
deems to be necessary or convenient to carry out the purposes of this 
section. 

(d) (Effective July 1, 2002) In the event that any provision of this section 
is violated by a limited licensee, the Commissioner may: 

(1) Revoke or suspend a limited license issued under this section in 
accordance with the provisions of G.S. 58-33-46; or 

(2) After notice and hearing, impose such other penalties, including 
suspending the transaction of insurance at specific rental locations 
where violations of this Article have occurred, as the Commissioner 
deems to be necessary or convenient to carry out the purposes of this 
section. 

(e) The rental car company or franchisee licensed pursuant to subsection (b) 
of this section may act as agent for an authorized insurer only in connection 
with the rental of vehicles and only with respect to the following kinds of 
insurance: 

(1) Excess lability insurance that provides coverage to the rental car 
company or franchisee and renters and other authorized drivers of 
rental vehicles, in excess of the standard liability limits provided by 
the rental car company in its rental agreement, for liability arising 
from the negligent operation of the rental vehicle; 

(2) Accident and health insurance that provides coverage to renters and 
other vehicle occupants for accidental death or dismemberment and 
for medical expenses resulting from an accident that occurs during 
the rental period; 

(3) Personal effects insurance that provides coverage to renters and other 
vehicle occupants for the loss of, or damage to, personal effects that 
occurs during the rental period; or 

(4) Any other coverage that the Commissioner may approve as meaning- 
ful and appropriate in connection with the rental of vehicles. 

(f) No insurance may be issued pursuant to this section unless: 

(1) The rental period of the rental agreement does not exceed 30 consec- 
utive days; and 

(2) At every rental car location where rental car agreements are executed, 
brochures or other written materials are readily available to the 
prospective renter that: 
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a. Summarize, clearly and correctly, the material terms of insurance 
coverage, including the identity of the insurer, offered to renters; 

b. Disclose that these policies offered by the rental car company may 
provide a duplication of coverage already provided by a renter’s 
personal automobile insurance policy, homeowner’s insurance 
policy, personal liability insurance policy, or other source of 
coverage; 

c. State that the purchase by the renter of the kinds of insurance 
specified in this section is not required in order to rent a vehicle; 

d. Describe the process for filing a claim in the event the renter elects 
to purchase coverage and in the event of a claim; and 

e. Contain any additional information on the price, benefits, exclu- 
sions, conditions or other limitations of such policies as the 
Commissioner may by regulation prescribe; and 

(3) Evidence of coverage is provided to every renter who elects to purchase 
such coverage. 

(g) Any limited license issued under this section shall also authorize any 
salaried employee of the licensee who, pursuant to subsection (h) of this 
section, is trained to act individually on behalf, and under the supervision, of 
the licensee with respect to the kinds of insurance specified in this section. 

(h) Each rental car company or franchisee licensed pursuant to this section 
shall conduct a training program which shall be submitted to the commis- 
sioner for approval prior to use and which shall meet the following minimum 
standards: 

(1) Each trainee shall receive basic instruction about the kinds of insur- 
ance specified in this section offered for purchase by prospective 
renters of rental vehicles; 

(2) Each trainee shall be instructed to acknowledge to a prospective 
renter of a rental vehicle that purchase of any such insurance 
specified in this section is not required in order for the renter to rent 
a vehicle; and 

(3) Each trainee shall be instructed to acknowledge to a prospective 
renter of a rental vehicle that the renter may have insurance policies 
that already provide the coverage being offered by the rental car 
company pursuant to this section. 

(i) Limited licensees acting pursuant to and under the authority of this 
section shall comply with all applicable provisions of this Article, except that 
notwithstanding any other provision of this Article, or any rule adopted by the 
Commissioner, a limited licensee pursuant to this section shall not be required 
to treat premiums collected from renters purchasing such insurance when 
renting vehicles as funds received in a fiduciary capacity, provided that: 

(1) The insurer represented by the limited licensee has consented in 
writing, signed by the insurer’s officer, that premiums need not be 
segregated from funds received by the rental car company on account 
of vehicle rental; and 

(2) The charges for insurance coverage are itemized but not billed to the 
renter separately from the charges for rental vehicles. 

(j) No limited licensee under this section shall advertise, represent, or 
otherwise hold itself or any of its employees themselves out as licensed 
insurance agents or brokers. (1991, c. 139, s. 1; 2001-2038, s. 4.) 


Subsection (d) Set Out Twice. — The first 31, contains a severability clause. 
version of subsection (d) set out above is effec- Effect of Amendments. — Session Laws 
tive until July 1, 2002. The second version of 2001-203, s. 4, effective July 1, 2002, substi- 
subsection (d) set out above is effective July 1, tuted “G.S.58-33-46” for “G.S. 58-33-45” in sub- 


2002. division (d)(1). 
Editor’s Note. — Session Laws 2001-203, s. 
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§ 58-33-20. Representation. 


(a) Every agent or limited representative who solicits or negotiates an 
application for insurance of any kind, in any controversy between the insured 
or his beneficiary and the insurer, is regarded as representing the insurer and 
not the insured or his beneficiary. This provision does not affect the apparent 
authority of an agent. 

(b) Every broker who solicits an application for insurance of any kind, in any 
controversy between the insured or his beneficiary and the insurer issuing any 
policy upon such application, is regarded as representing the insured or his 
beneficiary and not the insurer; except any insurer that directly or through its 
agents delivers in this State to any insurance broker a policy of insurance 
pursuant to the application or request of such broker, acting for an insured 
other than himself, is deemed to have authorized such broker to receive on its 
behalf payment of any premium that is due on such policy of insurance at the 
time of its issuance or delivery. (1987, c. 629, s. 1.) 


CASE NOTES 


Cited in Webster Enters., Inc. v. Selective 
Ins. Co., 125 N.C. App. 36, 479 S.E.2d 2438 
(1996). 


§ 58-33-25. (Repealed effective July 1, 2002) General li- 
cense requirements. 


(a) No person shall act as or hold himself out to be an agent, broker, limited 
representative, adjuster, or motor vehicle damage appraiser unless duly 
licensed. 

(b) No agent, broker, or limited representative shall make application for, 
procure, negotiate for or place for others, any policies for any kinds of 
insurance as to which he is not then qualified and duly licensed. 

(c) An agent or broker may be licensed for the following kinds of insurance: 

(1) Life and Health Insurance 

(2) Repealed by Session Laws 1993, c. 409, s. 1.1. 

(3) Property and Liability Insurance 

(4) Repealed by Session Laws 1989, c. 485, s. 17. 

(5) Title Insurance 

(6) Repealed by Session Laws 1989, c. 485, s. 17. 

(7) Automobile Physical Damage. 

(8) Medicare Supplement Insurance and Long-Term Care Insurance, as a 
supplement to a license for the kinds of insurance listed in subdivision 
(1) of this subsection. 

(d) Aproperty and liability insurance license shall not authorize an agent to 
sell accident and health insurance. An agent must hold a life and health 
insurance license to sell accident and health insurance. 

(d1) Alife and health insurance license authorizes an agent to sell variable 
contracts, if the agent satisfies the Commissioner that he has met the NASD 
requirements of the Secretary of State of North Carolina. 

(d2) A life and health license authorizes an agent to sell Medicare supple- 
ment and long-term care insurance policies as defined respectively in Articles 
54 and 55 of this Chapter, provided that the licensee takes and passes a 
supplemental written examination for such insurance as provided in G.S. 
58-33-30(e) and pays the supplemental registration fee provided in G.S. 
58-33-125(c). 

(e) A limited representative may receive qualification for one or more 
licenses without examination for the following kinds of insurance: 
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(1), (2) Repealed by Session Laws 1989, c. 485, s. 19. 

(3) Credit Life, Accident and Health. 

(4) Credit, as specified in G.S. 58-7-15(17). 

(5) Travel Accident and Baggage. 

(6) Motor Club. 

(7) Dental Services. 

(8) Credit Property Insurance and Single Interest Automobile Physical 
Damage Insurance when either is made in connection with a loan. 

(9) Repealed by Session Laws 1995 (Regular Session, 1996), c. 726, s. 20. 

(10) Credit unemployment. 

(11) Vehicle service agreements and mechanical breakdown insurance. 

(12) Prearrangement insurance, as defined in G.S. 58-60-35(a)(2), when 
offered or sold by a preneed sales licensee licensed under Article 13D 
of Chapter 90 of the General Statutes. 

(el) Expired. 

(f) No licensed agent, broker or limited representative shall solicit anywhere 
in the boundaries of this State, or receive or transmit an application or 
premium of insurance, for a company not authorized to do business in the 
State, except as provided in G.S. 58-28-5 and Article 21 of this Chapter. 

-(g) No agent shall place a policy of insurance with any insurer unless he has 
a current appointment as agent for the insurer in accordance with G.S. 
58-33-40 or has a valid temporary license issued in accordance with G.S. 
58-33-65. 

(h) A partnership or corporation that negotiates or solicits insurance may be 
licensed as an agent, broker, or limited representative. Every member of the 
partnership and every officer, director, stockholder, and employee of the 
corporation personally engaged in this State in soliciting or negotiating 
policies of insurance shall be registered with the Commissioner and each such 
member, officer, director, stockholder or employee shall also qualify as an 
individual licensee. The partnership or corporate licensee shall within 30 days 
notify the Commissioner of any addition to or deletion from the list of 
registered individuals. 

(i) The Commissioner shall not grant, renew, or continue any license if he 
finds that the license is being or will be used by the licensee or applicant for the 
purpose of writing controlled business. Controlled business means: 

(1) Insurance written on the interests of the licensee or of his immediate 
family or of his employer; or 

(2) Insurance covering himself; members of his immediate family; a 
corporation or partnership of which he or a member of his immediate 
family is an officer, director, substantial stockholder, partner, or 
employee; or the officers, directors, substantial stockholders, partners 
or employees of such a corporation or partnership; provided, however, 
that nothing in this subsection applies to insurance written in 
connection with credit transactions. 

(3) Such a license shall be deemed to have been, or intended to be, used for 
the purpose of writing controlled business, if the Commissioner finds 
that during any 12-month period the aggregate commissions earned 
from such controlled business have exceeded fifty percent (50%) of the 
aggregate commissions earned on all business written by such appli- 
cant or licensee during the same period. 

(j) No insurer, agent, broker, or limited representative shall pay, directly or 
indirectly, any commission, brokerage or other valuable consideration to any 
person for services as an agent, broker, or limited representative within this 
State, unless such person at the time such services were performed held a valid 
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license for that kind of insurance and appropriate company appointments as 
required by this Article for such services. 

(k) Only agents who are duly licensed with appropriate company appoint- 
ments, licensed brokers, or licensed limited representatives may accept, 
directly or indirectly, any commission, brokerage, or other valuable consider- 
ation: Provided, however, any individual duly appointed and licensed under 
this Article may pay his commissions or assign his commissions, or direct that 
his commissions be paid, to a partnership of which he is a member, employee, 
or agent, or to a corporation of which he is an officer, employee, or agent; 
provided further that this section does not prevent payment or receipt of 
renewal or other deferred commissions to or by any person entitled thereto 
under this section. 

(1) The license shall state the name and Social Security or other identifying 
number of the licensee, date of issue, kind or kinds of insurance covered by the 
license, and such other information as the Commissioner deems to be proper. 

(m) A license issued to an agent authorizes him to act until his license is 
otherwise suspended or revoked. Upon the suspension or revocation of a 
license, the licensee or any person having possession of such license shall 
return it to the Commissioner. 

(n) A license of a broker, limited representative, adjuster, or motor vehicle 
damage appraiser shall be renewed on April Ist of each year and renewal fees 
shall be paid. The Commissioner is not required to print licenses for the 
purpose of renewing licenses. The Commissioner is authorized to establish for 
such licenses “staggered” license renewal dates that will apportion renewals 
throughout each calendar year. If such a system of staggered licensing is 
adopted, the Commissioner is authorized to extend the licensure period for 
some licensees. License renewal fees prescribed by G.S. 58-33-125 shall be 
prorated to the extent they are commensurate with such extensions. 

(o) No license as an agent, broker, or limited representative is required of 
the following: 

(1) Any regular salaried officer or employee of an insurance company, of a 
licensed agent, of a broker, or of a limited representative, if such 
officer’s or employee’s duties and responsibilities do not include the 
negotiation or solicitation of insurance. 

(2) Persons who secure and furnish information on behalf of an employer, 
where no commission is paid for such service, for the purpose of group 
or wholesale life insurance, annuities, or group, blanket or franchise 
health insurance; or for enrolling individuals under such plans or 
issuing certificates thereunder; or otherwise assisting in administer- 
ing such plans. 

(3) Employers or their officers or employees, or the trustees of any 
employee trust plan, to the extent that such employers, officers, 
employees, or trustees are engaged in the administration or operation 
of any program of employee benefits for their own employees or the 
employees of their subsidiaries or affiliates involving the use of 
insurance issued by a licensed insurance company; provided that such 
employers, officers, employees, or trustees are not in any manner 
compensated, directly or indirectly, by the insurance company issuing 
such insurance. 

(4) Agency office employees acting within the confines of the agent’s office, 
under the direction and personal supervision of the duly licensed 
agent and within the scope of the agent’s license, in the acceptance of 
applications, personally underwritten by the agent, payment of pre- 
miums, and the performance of clerical, stenographic, and similar 
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office duties; provided that the activity. does not amount to the 
interpretation of insurance policies, provisions or coverage, to sales or 
negotiation of insurance policies, to any underwriting function, or to 
the signing or verification of applications for insurance. 

(5) Licensed insurers authorized to write the kinds of insurance described 
in G.S. 58-7-15(1) through G.S. 58-7-15(3) that do business without 
the involvement of a licensed agent. (1987, c. 629, s. 1; c. 864, ss. 78, 
79, 87; 1987 (Reg. Sess., 1988), c. 975, s. 10; 1989, c. 485, ss. 17-20; 
1989 (Reg. Sess., 1990), c. 941, ss. 1, 2; 1991, c. 398, s. 1; c. 476, s. 3; 
@: bO2 sickly 6445416; .02;5720;-8; (5; 1993 2c8226 8. L6xes 409 ues elas 
8; c. 504, ss. 22-25; 1995, c. 517, s. 16; 1995 (Reg. Sess., 1996), c. 726, 
ss. 14, 20; 1998-211, s. 17; 2001-203, s. 5.) 


Editor’s Note. — Session Laws 1995 (Reg. 
Sess., 1996), c. 726, s. 14, effective June 21, 
1996, and expiring January 1, 1997, added 
subsection (el), which read: “If a license is 
issued to a bail bondsman or a runner under 
this Article and under Article 71 of this Chapter 
and the license issued under Article 71 of this 
Chapter is suspended or revoked for cause or is 
not renewed for failure to pay the renewal fee, 
the license issued under this Article is sus- 
pended, revoked, or not renewed as of the date 
the order under Article 71 of this Chapter is 
final.” 


Session Laws 1995 (Reg. Sess., 1996), c. 726, 
s. 21, provides: “All surety bondsmen holding 
licenses issued under G.S. 58-33-25(e)(9) shall 
be issued surety bondsmen licenses under Ar- 
ticle 71 of Chapter 58 of the General Statutes.” 

Session Laws 1995 (Reg. Sess., 1996), c. 726, 
s. 22, is a severability clause. 

Section Repealed Effective July 1, 2002. 
— This section is repealed effective July 1, 
2002, by Session Laws 2001-208, s. 5. 

Session Laws 2001-203, s. 31 contains a 
severability clause. 


CASE NOTES 


Editor’s Note. — One of the cases below was 
decided under prior statutory provisions. 

Validity of Contract When Agent Not 
Licensed. — Where a foreign insurance com- 
pany, authorized to do business in this State 
under our laws, issues its policy on property 
situated within the State, but through an 
agency in another state which is unauthorized 


to write it here, because of not having obtained 
the license required by law, the policy is never- 
theless valid as to the right of action of the 
insured thereon. T.T. Hay & Bro. v. Union Fire 
Ins. Co., 167 N.C. 82, 83 S.E. 241 (1914). 

Cited in Beneficial N.C., Inc. v. State ex rel. 
N.C. State Banking Comm’n, 126 N.C. App. 
117, 484 S.E.2d 808 (1997). 


§ 58-33-26. (Effective July 1, 2002) General license re- 


quirements. 


(a) No person shall act as or hold himself or herself out to be an agent, 
broker, limited representative, adjuster, or motor vehicle damage appraiser 


unless duly licensed. 


(b) No agent, broker, or limited representative shall make application for, 
procure, negotiate for, or place for others, any policies for any kinds of 
insurance as to which that person is not then qualified and duly licensed. 

(c) An agent or broker may be licensed for the following kinds of insurance: 

(1) Life and health insurance, meaning: 
a. Life-insurance coverage on human lives, including benefits of 
endowment and annuities, and may include benefits in the event 
of death or dismemberment by accident and benefits for disability 


income. 


b. Variable life and variable annuity products-insurance coverage 
provided under variable life insurance contracts and variable 


annuities. 
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ec. Accident and health or sickness-insurance coverage for sickness, 
bodily injury, or accidental death and may include benefits for 
disability income. 

(2) Property and liability insurance, meaning: 

a. Coverage for the direct or consequential loss or damage to property 
of every kind. 

b. Coverage against legal liability, including that for death, injury, or 
disability or damage to real or personal property. 

(3) Personal lines, meaning property and liability insurance coverage sold 
to individuals and families for primarily noncommercial purposes. 

(4) Medicare supplement insurance and long-term care insurance, as a 
supplement to a license for the kinds of insurance listed in subdivision 
(1) of this subsection. 

(d) A property and liability insurance license does not authorize an agent to 
sell accident and health insurance. An agent must hold a life and health 
insurance license to sell accident and health insurance. 

(e) A life and health insurance license authorizes a resident agent to sell 
variable contracts if the agent satisfies the Commissioner that the agent has 
met the National Association of Securities Dealers requirements of the 
Secretary of State of North Carolina. 

(f) A life and health insurance license authorizes a resident agent to sell 
Medicare supplement and long-term care insurance policies as defined respec- 
tively in Articles 54 and 55 of this Chapter, provided that the licensee takes 
and passes a supplemental written examination for the insurance as provided 
in G.S. 58-33-30(e) and pays the supplemental registration fee provided in G.S. 
58-33-125(c). 

(g) A limited representative may receive qualification for one or more 
licenses without examination for the following kinds of insurance: 

(1) Dental services. 

(2) Limited line credit insurance. 

(3) Limited lines insurance. 

(4) Motor club. 

(5) Prearrangement insurance, as defined in G.S. 58-60-35(a)(2), when 
offered or sold by a preneed sales licensee licensed under Article 13D 
of Chapter 90 of the General Statutes. 

(6) Travel accident and baggage. 

(7) Vehicle service agreements and mechanical breakdown insurance. 

(h) No licensed agent, broker, or limited representative shall solicit any- 
where in the boundaries of this State, or receive or transmit an application or 
premium of insurance, for a company not licensed to do business in this State, 
except as provided in G.S. 58-28-5 and Article 21 of this Chapter. 

(i) No agent shall place a policy of insurance with any insurer unless the 
agent has a current appointment as agent for the insurer in accordance with 
G.S. 58-33-40 or has a valid temporary license issued in accordance with G.S. 
58-33-66. 

(j) A business entity that sells, negotiates, or solicits insurance shall be 
licensed in accordance with G.S. 58-33-31(b). Every member of the partnership 
and every officer, director, stockholder, and employee of the business entity 
personally engaged in this State in soliciting or negotiating policies of 
insurance shall qualify as an individual licensee. 

(k) The license shall state the name and social security number, or other 
identifying number of the licensee, date of issue, kind or kinds of insurance 
covered by the license, and any other information as the Commissioner deems 
to be proper. 
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(1) A license issued to an agent authorizes him to act until his license is 
otherwise suspended or revoked. Upon the suspension or revocation of a 
license, the licensee or any person having possession of such license shall 
return it to the Commissioner. 

(m) A license of a broker, limited representative, adjuster, or motor vehicle 
damage appraiser shall be renewed on April 1 each year, and renewal fees shall 
be paid. The Commissioner is not required to print licenses for the purpose of 
renewing licenses. The Commissioner may establish for licenses “staggered” 
license renewal dates that will apportion renewals throughout each calendar 
year. If the system of staggered licensing is adopted, the Commissioner may 
extend the licensure period for some licensees. License renewal fees prescribed 
by G.S. 58-33-125 shall be prorated to the extent they are commensurate with 
extensions. 

(n) A license as an insurance producer is not required of the following: 

(1) An officer, director, or employee of an insurer or of an insurance 
producer, provided that the officer, director, or employee does not 
receive any commission on policies written or sold to insure risks 
residing, located, or to be performed in this State, except for indirect 
receipt of proceeds of commissions in the form of salary, benefits, or 
distributions, and: 

a. The officer, director, or employee’s activities are executive, admin- 
istrative, managerial, clerical, or a combination of these, and are 
only indirectly related to the sale, solicitation, or negotiation of 
insurance; or 

b. The officer, director, or employee’s function relates to underwriting, 
loss control, inspection, or the processing, adjusting, investigat- 
ing, or settling of a claim on a contract of insurance; or 

c. The officer, director, or employee is acting in the capacity of a 
special agent or agency supervisor assisting insurance producers 
where the person’s activities are limited to providing technical 
advice and assistance to licensed insurance producers and do not 
include the sale, solicitation, or negotiation of insurance. 

(2) A person who secures and furnishes information for the purpose of 
eroup life insurance, group property and casualty insurance, group 
annuities, group or blanket accident and health insurance; or for the 
purpose of enrolling individuals under plans; issuing certificates 
under plans or otherwise assisting in administering plans; or per- 
forms administrative services related to mass-marketed property and 
casualty insurance; where no commission is paid to the person for the 
service. 

(3) An employer or association or its officers, directors, employees, or the 
trustees of an employee trust plan, to the extent that the employers, 
officers, employees, director, or trustees are engaged in the adminis- 
tration or operation of a program of employee benefits for the 
employer’s or association’s own employees or the employees of its 
subsidiaries or affiliates, which program involves the use of insurance 
issued by an insurer, as long as the employers, associations, officers, 
directors, employees, or trustees are not in any manner compensated, 
directly or indirectly, by the company issuing the contracts. 

(4) Employees of insurers or organizations employed by insurers who are 
engaging in the inspection, rating, or classification of risks, or in the 
supervision of the training of insurance producers and who are not 
individually engaged in the sale, solicitation, or negotiation of insur- 
ance. 
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(5) A person whose activities in this State are limited to advertising 
without the intent to solicit insurance in this State through commu- 
nications in printed publications or other forms of electronic mass 
media whose distribution is not limited to residents of this State, 
provided that the person does not sell, solicit, or negotiate insurance 
Eat would insure risks residing, located, or to be performed in this 

tate. 

(6) A person who is not a resident of this State who sells, solicits, or 
negotiates a contract of insurance for commercial property and 
casualty risks to an insured with risks located in more than one state 
insured under that contract, provided that that person is otherwise 
licensed as an insurance producer to sell, solicit, or negotiate that 
insurance in the state where the insured maintains its principal place 
of business and the contract of insurance insures risks located in that 
state. 

(7) A salaried full-time employee who counsels or advises his or her 
employer relative to the insurance interests of the employer or of the 
subsidiaries or business affiliates of the employer provided that the 
employee does not sell or solicit insurance or receive a commission. 

(8) Licensed insurers authorized to write the kinds of insurance described 
in G.S. 58-7-15(1) through G.S. 58-7-15(3) that do business without 
the involvement of a licensed agent. 

(9) A person indirectly receiving proceeds of commissions as part of the 
transfer of insurance business or in the form of retirement or similar 
benefits. 

(o) Nothing in this Article requires an insurer to obtain an insurance 
producer license. In this subsection, “insurer” does not include an insurer’s 
officers, directors, employees, subsidiaries, or affiliates. (2001-208, s. 6.) 


Editor’s Note. — Session Laws 2001-208, s. Session Laws 2001-203, s. 31, contains a 
32, made this section effective July 1, 2002. severability clause. 


§ 58-33-30. License requirements. 


The Commissioner shall not issue or continue any license of an agent, 
broker, limited representative, adjuster, or motor vehicle damage appraiser 
except as follows: 

(a) (Effective until July 1, 2002) Application. — Application shall be 
made to the Commissioner by the applicant on a form prescribed by © 
the Commissioner. 

(a) (Effective July 1, 2002) Application. — The applicable license 
application requirements of G.S. 58-33-31 shall be satisfied. 

(b) (Repealed effective July 1, 2002) Age. — Every individual appli- 
cant for license under this Article must be 18 years or more of age. 

(c) (Repealed effective July 1, 2002) Character. — An applicant for any 
license under this Article must be deemed by the Commissioner to be 
competent, trustworthy and financially responsible, and must have 
not willfully violated the insurance laws of this or any other state. 

(d) Education and Training. — 

(1) Each applicant must have had special education, training, or 
experience of sufficient duration and extent reasonably to satisfy 
the Commissioner that the applicant possesses the competence 
necessary to fulfill the responsibilities of an agent, broker, limited 
representative, adjuster, or motor vehicle damage appraiser. 
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(2) All individual applicants for licensing as life and health agents or 


as property and liability agents shall furnish evidence satisfac- 
tory to the Commissioner of successful completion of at least 40 
hours of instruction, which shall in all cases include the general 
principles of insurance and any other topics that the Commis- 
sioner establishes by regulation; and which shall, in the case of 
life and health insurance applicants, include the principles of life, 
accident, and health insurance and, in the case of property and 
liability insurance applicants, shall include instruction in prop- 
erty and liability insurance. Any applicant who submits satisfac- 
tory evidence of having successfully completed an agent training 
course that has been approved by the Commissioner and that is 
offered by or under the auspices of a property or liability or life or 
health insurance company admitted to do business in this State 
or a professional insurance association shall be deemed to have 
satisfied the educational requirements of this subdivision. The 
requirement in this subdivision for completion of 40 hours of 
instruction applies only to applicants for life and health or 
property and liability insurance licenses. 


(3) (Effective until July 1, 2002) Each applicant for a Medicare 


supplement and long-term care insurance license shall furnish 
evidence satisfactory to the Commissioner of successful comple- 
tion of 10 hours of instruction, which shall in all cases include the 
principles of Medicare supplement and long-term care insurance 
and federal and North Carolina law relating to such insurance. 
An applicant who submits satisfactory evidence of having suc- 
cessfully completed an agent training course that has been 
approved by the Commissioner and that is offered by or under the 
auspices of an admitted life or health insurer or a professional 
insurance association satisfies the educational requirements of 
this subdivision. 


(3) (Effective July 1, 2002) Each resident applicant for a Medicare 


supplement and long-term care insurance license shall furnish 
evidence satisfactory to the Commissioner of successful comple- 
tion of 10 hours of instruction, which shall in all cases include the 
principles of Medicare supplement and long-term care insurance 
and federal and North Carolina law relating to such insurance. A 
resident applicant who submits satisfactory evidence of having 
successfully completed an agent training course that has been 
approved by the Commissioner and that is offered by or under the 
auspices of a licensed life or health insurer or a professional 
insurance association satisfies the educational requirements of 
this subdivision. 


(e) (Effective until July 1, 2002) Examination. 
(1) After completion and filing of the application with the Commis- 


sioner, except as provided in G.S. 58-33-35, the Commissioner 
shall require each applicant for license as an agent or an adjuster 
to take a written examination as to his competence to be licensed. 
The applicant must take and pass the examination according to 
requirements prescribed by the Commissioner. 


(2) The Commissioner may require any licensed agent, adjuster, or 


motor vehicle damage appraiser to take and successfully pass an 
examination in writing, testing his competence and qualifications 
as a condition to the continuance or renewal of his license, if 
the licensee has been found guilty of any violation of any 
provision of Articles 1 through 67 of this Chapter. If an 
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individual fails to pass such an examination, the Commissioner 
shall revoke all licenses issued in his name and no license shall be 
issued until such individual has passed an examination as 
provided in this Article. 

(3) Each examination shall be as the Commissioner prescribes and 
shall be of sufficient scope to test the applicant’s knowledge of: 
a. The terms and provisions of the policies or contracts of 

insurance he proposes to effect; or 
b. The types of claims or losses he proposes to adjust; and 
c. The duties and responsibilities of such a license; and 
d. The current laws of this State applicable to such a license. 

(4) The answers of the applicant to any such examination shall be 
written by the applicant under the Commissioner’s supervision. 
The Commissioner shall give examinations at such times and 
places within this State as he deems necessary reasonably to 
serve the convenience of both the Commissioner and applicants: 
Provided that the Commissioner is authorized to contract directly 
with persons for the processing of examination application forms 
and for the administration and grading of the examinations 
required by this section; the Commissioner is authorized to 
charge a reasonable fee in addition to the registration fee charged 
under G.S. 58-33-125, to offset the cost of the examination 
contract authorized by this subsection; and such contracts shall 
not be subject to Article 3 of Chapter 143 of the General Statutes. 

(5) The Commissioner shall collect in advance the examination and 
registration fees provided in G.S. 58-33-125 and in subsection (4) 
of this section. The Commissioner shall make or cause to be made 
available to all applicants, for a reasonable fee to offset the costs 
of production, materials that he deems necessary for the appli- 
cants’ proper preparation for such exams. The Commissioner is 
empowered to contract directly with publishers and other suppli- 
ers for the production of such preparatory materials, and con- 
tracts so let by the Commissioner shall not be subject to Article 3 
of Chapter 143 of the General Statutes. 

In addition to the examinations for the kinds of insurance specified 
in G.S. 58-33-25(c)(1) and (2), before any person may sell Medicare 
supplement or long-term care insurance policies defined respectively 
in Articles 54 and 55 of this Chapter, he must take and pass a 
supplemental written examination according to requirements pre- 
scribed by the Commissioner. 

(e) (Effective July 1, 2002) Examination. 

(1) After completion and filing of the application with the Commis- 
sioner, except as provided in G.S. 58-33-35, the Commissioner 
shall require each applicant for license as an agent or an adjuster 
to take an examination as to the applicant’s competence to be 
licensed. The applicant must take and pass the examination 
according to requirements prescribed by the Commissioner. 

(2) The Commissioner may require any licensed agent, adjuster, or 
motor vehicle damage appraiser to take and successfully pass an 
examination in writing, testing his competence and qualifications 
as a condition to the continuance or renewal of his license, if the 
licensee has been found guilty of any violation of any provision of 
this Chapter. If an individual fails to pass such an examination, 
the Commissioner shall revoke all licenses issued in his name and 
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no license shall be issued until such individual has passed an 
examination as provided in this Article. 
(3) Each examination shall be as the Commissioner prescribes and 
shall be of sufficient scope to test the applicant’s knowledge of: 
a. The terms and provisions of the policies or contracts of 
insurance the applicant proposes to effect; or 

b. The types of claims or losses the applicant proposes to adjust; 
and 

c. The duties and responsibilities of the license; and 

d. The current laws of this State applicable to the license. 

(4) The answers of the applicant to the examination shall be provided 
by the applicant under the Commissioner’s supervision. The 
Commissioner shall give examinations at such times and places 
within this State as the Commissioner considers necessary rea- 
sonably to serve the convenience of both the Commissioner and 
applicants: Provided that the Commissioner may contract di- 
rectly with persons for the processing of examination application 
forms and for the administration and grading of the examinations 
required by this section; the Commissioner may charge a reason- 
able fee in addition to the registration fee charged under G.S. 
58-33-125, to offset the cost of the examination contract autho- 
rized by this subsection; and such contracts shall not be subject to 
Article 3 of Chapter 143 of the General Statutes. 

(5) The Commissioner shall collect in advance the examination and 
registration fees provided in G.S. 58-33-125 and in subsection (4) 
of this section. The Commissioner shall make or cause to be made 
available to all applicants, for a reasonable fee to offset the costs 
of production, materials that he considers necessary for the 
applicants’ proper preparation for examinations. The Commis- 
sioner may contract directly with publishers and other suppliers 
for the production of the preparatory materials, and contracts so 
let by the Commissioner shall not be subject to Article 3 of 
Chapter 143 of the General Statutes. 

(6) In addition to the examinations for the kinds of insurance speci- 
fied in G.S. 58-33-25(c)(1) and (2), before any resident may sell 
Medicare supplement or long-term care insurance policies defined 
respectively in Articles 54 and 55 of this Chapter, the resident 
must take and pass a supplemental written examination accord- 
ing to requirements prescribed by the Commissioner. 

(7) An individual who fails to appear for the examination as sched- 
uled or fails to pass the examination shall reapply for an 
examination and remit all required fees and forms before being 
rescheduled for another examination. 

(f) Brokers. 

(1) Bond. — Prior to issuance of a license as a broker, the applicant 
shall file with the Commissioner and thereafter, for as long as the 
license remains in effect, shall keep in force a bond in favor of the 
State of North Carolina for the use of aggrieved parties in the 
sum of not less than fifteen thousand dollars ($15,000), executed 
by an authorized corporate surety approved by the Commissioner. 
The aggregate liability of the surety for any and all claims on any 
such bond shall in no event exceed the sum thereof. The bond 
shall be conditioned on the accounting by the broker (i) to any 
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person requesting the broker to obtain insurance for moneys or 
premiums collected in connection therewith, (ii) to any licensed 
insurer or agent who provides coverage for such person with 
respect to any such moneys or premiums, and (ili) to any 
premium finance company or to any association of insurers under 
any plan or plans for the placement of insurance under the laws 
of North Carolina which afforded coverage for such person with 
respect to any such moneys or premiums. No such bond shall be 
terminated unless at least 30 days’ prior written notice thereof is 
given by the surety to the licensee and the Commissioner. Upon 
termination of the license for which the bond was in effect, the 
Commissioner shall notify the surety within 10 business days. A 
person required by this subdivision to maintain a bond may, in 
lieu of that bond, deposit with the Commissioner the equivalent 
amount in cash, in certificates of deposit issued by banks orga- 
nized under the laws of the State of North Carolina, or any 
national bank having its principal office in North Carolina, or 
securities, which shall be held in accordance with Article 5 of this 
Chapter. Securities may only be obligations of the United States 
or of federal agencies listed in G.S. 147-69.1(c)(2) guaranteed by 
the United States, obligations of the State of North Carolina, or 
obligations of a city or county of this State. Any proposed deposit 
of an obligation of a city or county of this State is subject to the 
prior approval of the Commissioner. 

(2) Other Requirements. — An applicant must hold a valid agent’s 
license at the time of application for the broker’s license and 
throughout the duration of the broker’s license. A broker’s license 
shall be issued to cover only those kinds of insurance authorized 
by his agent’s license. Suspension or revocation of the agent’s 
license shall cause immediate revocation of the broker’s license. 

(g) (Effective until July 1, 2002) Denial of License. — If the Commis- 
sioner finds that the applicant has not fully met the requirements for 
licensing, he shall refuse to issue the license and shall notify in 
writing the applicant and the appointing insurer, if any, of such 
denial, stating the grounds therefor. The application may also be 
denied for any reason for which a license may be suspended or revoked 
or not renewed under G.S. 58-33-45(a). Within 30 days after service of 
the notification, the applicant may make a written demand upon the 
Commissioner for a review to determine the reasonableness of the 
Commissioner’s action. The review shall be completed without undue 
delay, and the applicant shall be notified promptly in writing as to the 
outcome of the review. Within 30 days after service of the notification 
as to the outcome, the applicant may make a written demand upon the 
Commissioner for a hearing under Article 3A of Chapter 150B of the 
General Statutes if the applicant disagrees with the outcome. 

(g) (Effective July 1, 2002) Denial of License. — If the Commissioner 
finds that the applicant has not fully met the requirements for 
licensing, he shall refuse to issue the license and shall notify in 
writing the applicant and the appointing insurer, if any, of such 
denial, stating the grounds therefor. The application may also be 
denied for any reason for which a license may be suspended or revoked 
or not renewed under G.S. 58-33-46. Within 30 days after service of 
the notification, the applicant may make a written demand upon the 
Commissioner for a review to determine the reasonableness of the 
Commissioner’s action. The review shall be completed without undue 
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delay, and the applicant shall be notified promptly in writing as to the 
outcome of the review. Within 30 days after service of the notification 
as to the outcome, the applicant may make a written demand upon the 
Commissioner for a hearing under Article 3A of Chapter 150B of the 
General Statutes if the applicant disagrees with the outcome. 

(h) Resident-Nonresident Licenses. — The Commissioner shall issue a 
resident or nonresident license to an agent, broker, limited represen- 
tative, adjuster, or motor vehicle damage appraiser as follows: 

(1) Resident. 

An individual may qualify for a license as a resident if he resides 

in this State. Any license issued pursuant to an application 

claiming residency in this State shall be void if the licensee, while 
holding a resident license in this State, also holds or makes 

application for a resident license in, or thereafter claims to be a 

resident of, any other state, or ceases to be a resident of this State; 

provided, however, if the applicant is a resident of a county in 
another state, the border of which county is contiguous with the 
state line of this State, the applicant may qualify as a resident for 
licensing purposes in this State. 

(2) Nonresident. 

a. An individual may qualify for a license under this Article as a 
nonresident if he holds a like license in another state or 
territory of the United States. An individual may qualify for 
a license as a nonresident motor vehicle damage appraiser or 
a nonresident adjuster if the applicant’s state of residency 
does not offer such licenses and such applicant meets all 
other requirements for licensure of a resident. A license 
issued to a nonresident of this State shall grant the same 
rights and privileges afforded a resident licensee, except as 
provided in subsection (i) of this section. 

b. Except as provided in G.S. 58-33-32, a nonresident of this 
State may be licensed without taking an otherwise required 
written examination if the insurance regulator of the state of 
the applicant’s residence certifies that the applicant has 
passed a similar written examination or has been a continu- 
ous holder, prior to the time such written examination was 
Be cies: of a license like the license being applied for in this 

tate. 

c. Notwithstanding other provisions of this Article, no new bond 
shall be required for a nonresident broker if the Commis- 
sioner is satisfied that an existing bond covers his insurance 
business in this State. 

d. Process Against Nonresident Licensees. 

1. Each licensed nonresident agent, broker, adjuster, limited 
representative, or motor vehicle damage appraiser shall 
by the act of acquiring such license be deemed to appoint 
the Commissioner as his attorney to receive service of 
legal process issued against the agent, broker, adjuster, 
limited representative, or motor vehicle damage ap- 
praiser in this State upon causes of action arising within 
this State. 

2. The appointment shall be irrevocable for as long as there 
could be any cause of action against the nonresident 
arising out of his insurance transactions in this State. 
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3. Duplicate copies of such legal process against such non- 
resident licensee shall be served upon the Commissioner 
either by a person competent to serve a summons, or 
through certified or registered mail. At the time of such 
service the plaintiff shall pay to the Commissioner a fee 
in the amount set in G.S. 58-16-30, taxable as costs in 
the action to defray the expense of such service. 

4. Upon receiving such service, the Commissioner or his duly 
appointed deputy shall within three business days send 
one of the copies of the process, by registered or certified 
mail, to the defendant nonresident licensee at his last 
address of record as filed with the Commissioner. 

5. The Commissioner shall keep a record of the day and hour 
of service upon him of all such legal process. No proceed- 
ings shall be had against the defendant nonresident 
licensee, and such defendant shall not be required to 
appear, plead or answer until the expiration of 40 days 
after the date of service upon the Commissioner. 

e. If the Commissioner revokes or suspends any nonresident’s 
license through a formal proceeding under this Article, he 
shall promptly notify the appropriate Commissioner of the 
licensee’s residence of such action and of the particulars 
thereof. 

Gi) (Effective until July 1, 2002) Retaliatory Provision. — Whenever, by 
the laws or regulations of any other state or jurisdiction, any limita- 
tion of rights and privileges, conditions precedent, or any other 
requirements are imposed upon residents of this State who are 
nonresident applicants or licensees of such other state or jurisdiction 
in addition to, or in excess of, those imposed on nonresidents under 
this Article, the same such requirements shall be imposed upon such 
residents of such other state or jurisdiction. 

Gi) (Effective July 1, 2002) Retaliatory Provision. — Whenever, by the 
laws or regulations of any other state or jurisdiction, any limitation of 
rights and privileges, conditions precedent, or any other requirements 
are imposed upon residents of this State who are nonresident appli- 
cants or licensees of such other state or jurisdiction in addition to, or 
in excess of, those imposed on nonresidents under this Article, the 
same such requirements shall be imposed upon such residents of such 
other state or jurisdiction. This subsection does not apply to fees 
charged to insurance producers. 

(j) Reciprocity Provision. — To the extent that other states that provide 
for the licensing and regulation of and payment of commissions to 
agents, limited representatives, or brokers, waive restrictions on the 
basis of reciprocity with respect to North Carolina licensees applying 
for or holding nonresident licenses in those states, the same restric- 
tions on licensees from those states applying for or holding North 
Carolina nonresident licenses shall be waived. (1987, c. 629, s. 1; c¢. 
864, ss. 80, 86; 1987 (Reg. Sess., 1988), c. 975, s. 30; 1989, c. 485, s. 21; 
c. 645, s. 5; c. 657, s. 1.1; 1989 (Reg. Sess., 1990), c. 941, ss. 3, 7; 1991, 
Cee Sie 6CA4 Uninc oowCHaUo saa. Cl DU+ ass, 20,01 eb0dO-aLL, 
SHG: 2000-122 4S..02 2001-203, S84 16,0) 9,,10,0 115.29.) 


Subsections (a), (e), (g) and (i) and sub- subdivision (d)(3) set out above are effective 
division (d)(3) Set Out Twice. — The first until July 1, 2002. The second version of sub- 
version of subsections (a), (e), (g) and (i) and _ sections (a), (e), (g) and (i) and subdivision 
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(d)(3) set out above are effective July 1, 2002. 
Subsections (b) and (c) are repealed effective 
July 1, 2002. 

Editor’s Note. — Session Laws 2001-203, s. 
31, contains a severability clause. 

Effect of Amendments. — Session Laws 
2000-122, s. 3, effective July 14, 2000, in sub- 
division (h)(2)b., substituted “Except as pro- 
vided in G.S. 58-33-32, a nonresident” for “A 
nonresident” and substituted “insurance regu- 
lator” for “Commissioner.” 

Session Laws 2001-2038, ss. 7 to 11 and 29, 
effective July 1, 2002, rewrote subsection (a), 
which read: “Application shall be made to the 
Commissioner by the applicant on a form pre- 
scribed by the Commissioner”; repealed subsec- 
tions (b) and (c), regarding age and character; 
in subdivision (d)(3), inserted “resident” in the 
first sentence, deleted “An” and inserted “resi- 
dent” thereafter at the beginning of the second 
sentence, and in that sentence substituted “a 
licensed life” for “an admitted life”; substituted 
“an examination as to the applicant’s compe- 
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tence” for “a written examination as his compe- 
tence” in subdivision (e)(1); deleted “Articles 1 
through 67 of” preceding “this Chapter” at the 
end of the first sentence of subdivision (e)(2); 
made stylistic and gender neutral changes in 
subdivision (e)(3); in subdivision (e)(4), substi- 
tuted “the examination shall be provided” for 
“any such examination shall be written,” sub- 
stituted “the Commissioner considers” for “he 
deems,” and substituted “may” for “is autho- 
rized” in two places; in subdivision (e)(5) sub- 
stituted “considers” for “deems,” substituted 
“examinations” for “such exams,” substituted 
“may contract” for “is empowered to contract,” 
and substituted “the” for “such”; inserted the 
subdivision (6) designation to precede the 
former final sentence of subdivision (5), and in 
subdivision (6) substituted “resident” for “per- 
son” and substituted “the resident” for “he”; 
substituted “G.S. 58-33-46” for “G.S. 58-33- 
45(a)” in subsection (g); and added the last 
sentence of subsection (i). 


§ 58-33-31. (Effective July 1, 2002) Application for license. 


(a) A person applying for a resident insurance producer license shall make 
application to the Commissioner on the Uniform Application and declare under 
penalty of denial, suspension, or revocation of the license that the statements 
made in the application are true, correct, and complete to the best of the 
individual’s knowledge and belief. Before approving the application, the 
Commissioner shall find that the individual: 

(1) Is at least 18 years of age. 

(2) Has not committed any act that is a ground for probation, suspension, 
nonrenewal, or revocation set forth in G.S. 58-33-46. 

(3) Has satisfied any applicable requirements of G.S. 58-33-30(d). 

(4) Has paid the applicable fees set forth in G.S. 58-33-125. 

(5) Has poate passed any examinations required by G.S. 58-33- 
30(e). 

(b) Abusiness entity selling, soliciting, or negotiating insurance shall obtain 
an insurance producer license. Application shall be made using the Uniform 
Business Entity Application. Before approving the application, the Commis- 
sioner shall find that: 

(1) The business entity has paid the applicable fees set forth in G.S. 
58-33-125. 

(2) The business entity has designated a licensed producer, who is a 
natural person, responsible for the business entity’s compliance with 
the insurance laws and administrative rules of this State and orders 
of the Commissioner. 

(c) The Commissioner may require any documents reasonably necessary to 
verify the information contained in an application. (2001-203, s. 12.) 


Editor’s Note. — Session Laws 2001-208, s. 
32 made this section effective July 1, 2002. 


Session Laws 2001-203, s. 31, contains a 
severability clause. 


564 


§58-33-32 ART. 33. LICENSING OF AGENTS, ETC. §58-33-32 


§ 58-33-32. (Effective until July 1, 2002) Interstate reci- 
procity in producer licensing. 


(a) The purpose of this section is to make North Carolina insurance 
producer licensing comply with the reciprocity requirements in the federal 
Gramm-Leach-Bliley Act, Public Law 106-102. This section does not apply to 
surplus lines licensees in Article 21 of this Chapter, except as provided in 
subsections (c) and (d) of this section. 

(b) As used in this section: 

(1) “Home state” means the District of Columbia and any state or territory 
of the United States in which an insurance producer maintains a 
principal place of residence or principal place of business and is 
licensed to act as an insurance producer. 

(2) “Insurance producer” or “producer” means a person required to be 
licensed under this Article to sell, solicit, or negotiate insurance. 

(3) “License” means a document issued by the Commissioner authorizing 
a person to act as an insurance producer for the kinds of insurance 
specified in the document. The license itself does not create any 
authority, actual, apparent, or inherent, in the holder to represent or 
commit to an insurance carrier. 

(4) “Limited line credit insurance” includes any type of credit insurance 
written under Article 57 of this Chapter, mortgage life, mortgage 
guaranty, mortgage disability, automobile dealer gap insurance, and 
any other form of insurance offered in connection with an extension of 
credit that is limited to partially or wholly extinguishing that credit 
obligation and that the Commissioner determines should be desig- 
nated a form of limited line credit insurance. 

(5) “Limited line credit insurance producer” means a person who sells, 
solicits, or negotiates one or more forms of limited line credit insur- 
ance coverage to individuals through a master, corporate, group, or 
individual policy. 

(6) “Negotiate” means the act of conferring directly with or offering advice 
directly to a purchaser or prospective purchaser of a particular 
contract of insurance concerning any of the substantive benefits, 
terms, or conditions of the contract, provided that the person engaged 
in that act either sells insurance or obtains insurance from insurers 
for purchasers. 

(7) “Sell” means to exchange a contract of insurance by any means, for 
money or its equivalent, on behalf of an insurance company. 

(8) “Solicit” means attempting to sell insurance or asking or urging a 
person to apply for a particular kind of insurance from a particular 
company. 

(9) “Uniform Application” means the most recent version of the NAIC 
Uniform Application for resident and nonresident producer licensing. 

(10) “Uniform Business Entity Application” means the most recent ver- 
sion of the NAIC Uniform Business Entity Application for a resident 
and a nonresident corporation, association, partnership, limited lia- 
bility company, limited liability partnership, or other legal entity. 

(c) Unless denied licensure under G.S. 58-33-30 or G.S. 58-33-50, a nonres- 
ident person shall receive a nonresident producer license if: 

(1) The person is currently licensed as a resident and in good standing in 
that person’s home state; 

(2) The person has submitted the proper request for licensure and has 
paid the fees required by G.S. 58-33-125; 

(3) The person has submitted or transmitted to the Commissioner the 
application for licensure that the person submitted to that person’s 
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home state, or in lieu of the same, a completed Uniform Application or 
Uniform Business Entity Application; and 

(4) The person’s home state awards nonresident producer licenses to 
residents of this State on the same basis. 

The Commissioner may verify the producer’s licensing status through the 
producer database maintained by the NAIC or affiliates or subsidiaries of the 
NAIC. 

(d) Notwithstanding any other provision of this section, a person licensed as 
a surplus lines producer in that person’s home state shall receive a nonresident 
surplus lines license pursuant to the provisions of this section. Except for the 
licensure provisions of this section, nothing in this section otherwise amends or 
supersedes any provision of Article 21 of this Chapter. 

(e) Notwithstanding any other provision of this section, a person licensed or 
registered as a viatical settlement broker or provider, as defined in GS. 
58-58-205, in that person’s home state shall receive a nonresident viatical 
settlement broker or provider license pursuant to this section. Except for the 
licensure provisions of this section, nothing in this section otherwise amends or 
supersedes any provision of Part 5 of Article 58 of this Chapter. 

(f) Notwithstanding any other provision of this section, a person licensed as 
a limited line credit insurance producer or other type of insurance producer in 
that person’s home state shall receive a nonresident limited lines producer 
license pursuant to the provisions of this section, granting the same scope of 
authority as granted under the license issued by the producer’s home state. 

(¢) An individual who applies for an insurance producer license in this State 
who was previously licensed for the same kinds of insurance in that individ- 
ual’s home state shall not be required to complete any prelicensing education 
or examination. This exemption is available only if: 

(1) The applicant is currently licensed in the applicant’s home state; or 

(2) The application is received within 90 days after the cancellation of the 
applicant’s previous license and the applicant’s home state issues a 
certification that, at the time of cancellation, the applicant was in 
good standing in that state; or 

(3) The home state’s producer database records, maintained by the NAIC 
or affiliates or subsidiaries of the NAIC, indicate that the producer is 
or was licensed in good standing for the kind of insurance requested. 

(h) The Commissioner shall not assess a greater fee for an insurance license 
or related service to a nonresident producer based solely on the fact that the 
producer does not reside in this State. 

(i) The Commissioner shall waive any license application requirements for 
a nonresident license applicant with a valid license from the applicant’s home 
state, except the requirements imposed by subsection (c) of this section, if the 
applicant’s home state awards nonresident licenses to residents of this State 
on the same basis. 

(j) Anonresident producer’s satisfaction of the nonresident producer’s home 
state’s continuing education requirements for licensed insurance producers 
shall constitute satisfaction of this State’s continuing education requirements 
if the nonresident producer’s home state recognizes the satisfaction of its 
continuing education requirements imposed upon producers from this State on 
the same basis. 

(k) A producer shall report to the Commissioner any administrative action 
taken against the producer in another state or by another governmental 
agency in this State within 30 days after the final disposition of the matter. 
This report shall include a copy of the order or consent order and other relevant 
legal documents. 
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(1) Within 30 days after the initial pretrial hearing date, a producer shall 
report to the Commissioner any criminal prosecution of the producer taken in 
any state. The report shall include a copy of the initial complaint filed, the 
order resulting from the hearing, and any other relevant legal documents. 


(2000-122, s. 2; 2001-436, s. 4.) 


Section Set Out Twice. — The section 
above is effective until July 1, 2002. For the 
section as in effect July 1, 2002, see the follow- 
ing section, also numbered § 58-33-82. 

Editor’s Note. — Session Laws 2000-122, s. 
11, made this section effective July 14, 2000. 

Session Laws 2001-486, s. 17 is a severability 
clause. 

Effect of Amendments. — Session Laws 
2001-436, s. 4, effective April 1, 2002, in sub- 


ker or provider as defined in G.S. 58-58-205” for 
“broker, viatical settlement provider, or viatical 
settlement representative, as defined in G.S. 
58-58-42(a),” and substituted “viatical settle- 
ment broker or provider” for “viatical settle- 
ment broker, viatical settlement provider, or 
viatical settlement representative” in the first 
sentence, and substituted “Part 5 of Article 58 
of this Chapter” for “G.S. 58-58-42” in the 
second sentence. 


section (e), substituted “viatical settlement bro- 


§ 58-33-32. (Effective July 1, 2002) Interstate reciprocity 
in producer licensing. 


(a) The purpose of this section is to make North Carolina insurance 
producer licensing comply with the reciprocity requirements in the federal 
Gramm-Leach-Bliley Act, Public Law 106-102. This section does not apply to 
surplus lines licensees in Article 21 of this Chapter, except as provided in 
subsections (c) and (d) of this section. 

(b) Repealed by Session Laws 2001-203, s. 18, effective July 1, 2002. 

(c) Unless denied licensure under G.S. 58-33-30 or G.S. 58-33-50, a nonres- 
ident person shall receive a nonresident producer license if: 

(1) The person is currently licensed as a resident and in good standing in 
that person’s home state; 

(2) The person has submitted the request for licensure in the form 
prescribed by the Commissioner and has paid the applicable fees 
required by G.S. 58-33-125; 

(3) The person has submitted or transmitted to the Commissioner a copy 
of the application for licensure that the person submitted to that 
person’s home state, or in lieu of the same, a completed Uniform 
Application or Uniform Business Entity Application; and 

(4) The person’s home state awards nonresident producer licenses to 
residents of this State on a reciprocal basis. 

The Commissioner may verify the producer’s licensing status through the 
a database maintained by the NAIC or affiliates or subsidiaries of the 
NAIC. 

(d) Aperson licensed as a surplus lines producer in that person’s home state 
shall receive a nonresident surplus lines license under subsection (c) of this 
section. Except for the licensure provisions of this section, nothing in this 
section otherwise amends or supersedes any provision of Article 21 of this 
Chapter. 

(e) A person licensed or registered as a viatical settlement broker or 
provider, as defined in G.S. 58-58-205, in that person’s home state shall receive 
a nonresident viatical settlement broker or provider license under subsection 
(c) of this section. Except for the licensure provisions of this section, nothing in 
this section otherwise amends or supersedes any provision of Part 5 of Article 
58 of this Chapter. 

(f) Aperson licensed as a limited line credit insurance producer or other type 
of limited lines producer in that person’s home state may, under subsection (c) 
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of this section, receive a nonresident limited lines producer license granting 
the same scope of authority as granted under the license issued by the 
producer’s home state. For the purposes of this subsection, limited lines 
insurance is any authority granted by the home state that restricts the 
authority of the license to less than the total authority prescribed in the 
associated major lines under G.S. 58-33-26(c)(1), 58-33-26(c)(2), 58-33-26(c)(3), 
and 58-33-26(c)(4). 

(g) An individual who applies for an insurance producer license in this State 
who was previously licensed for the same kinds of insurance in that individ- 
ual’s home state shall not be required to complete any prelicensing education 
or examination. This exemption is available only if: 

(1) The applicant is currently licensed in the applicant’s home state; or 
(2) The application is received within 90 days after the cancellation of the 
applicant’s previous license and the applicant’s home state issues a 
certification that, at the time of cancellation, the applicant was in 
good standing in that state; or 
(3) The home state’s producer database records, maintained by the NAIC 
or affiliates or subsidiaries of the NAIC, indicate that the producer is 
or was licensed in good standing for the kind of insurance requested. 
A person licensed as an insurance producer in another state who moves to this 
State and who wants to be licensed as a resident under G.S. 58-33-31 shall 
apply within 90 days after establishing legal residence. 

(h) The Commissioner shall not assess a greater fee for an insurance license 
or related service to a nonresident producer based solely on the fact that the 
producer does not reside in this State. 

(i) The Commissioner shall waive any license application requirements for 
a nonresident license applicant with a valid license from the applicant’s home 
state, except the requirements imposed by subsection (c) of this section, if the 
applicant’s home state awards nonresident licenses to residents of this State 
on the same basis. 

(j) Anonresident producer’s satisfaction of the nonresident producer’s home 
state’s continuing education requirements for licensed insurance producers 
shall constitute satisfaction of this State’s continuing education requirements 
if the nonresident producer’s home state recognizes the satisfaction of its 
continuing education requirements imposed upon producers from this State on 
the same basis. 

(k) A producer shall report to the Commissioner any administrative action 
taken against the producer in another state or by another governmental 
agency in this State within 30 days after the final disposition of the matter. 
This report shall include a copy of the order or consent order and other 
information or documents filed in the proceeding necessary to describe the 
action. 

(1) Within 30 days after the initial pretrial hearing date or similar proceed- 
ing, a producer shall report to the Commissioner any criminal prosecution of 
the producer. The report shall include a copy of the initial complaint filed, the 
order resulting from the hearing or similar proceeding, and any other infor- 
mation or documents filed in the proceeding necessary to describe the prose- 
cution. (2000-122, s. 2; 2001-2038, s. 13; 2001-436, s. 4.) 


Section Set Out Twice. — The section 
above is effective July 1, 2002. For the section 
as in effect until July 1, 2002, see the preceding 
section, also numbered § 58-33-32. 

Editor’s Note. — Session Laws 2001-203, s. 
31, contains a severability clause. 


Effect of Amendments. — Session Laws 
2001-203, s. 13, effective July 1, 2002, deleted 
subsection (b), which contained definitions; 
substituted “the request for licensure in the 
form prescribed by the Commissioner” for “the 
proper request for licensure” and inserted “ap- 
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plicable” in subdivision (c)(2); inserted “a copy 
of” in subdivision (c)(3); substituted “a recipro- 
cal basis” preceding “the same basis” at the end 
of subdivision (c)(4); deleted “Notwithstanding 
any other provision of this section” at the be- 
ginning of the first sentence of subsection (d), 
and substituted “under subsection (c)” for “pur- 
suant to the provisions” in that sentence; re- 
wrote subsection (e); rewrote the first sentence 
of subsection (f), and added the second sentence 
of that subsection; substituted “information or 
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documents filed in the proceeding necessary to 
describe the action” for “relevant legal docu- 
ments” at the end of subsection (k); and in 
subsection (/), inserted “or similar proceeding” 
following “date” and deleted “taken in any 
state” following “producer” in the first sentence, 
and in the second sentence, inserted “or similar 
proceeding” following “hearing” and substituted 
“information or documents filed in the proceed- 
ing necessary to describe the prosecution.” 


§ 58-33-35. Exemption from examination. 


The following are exempt from the requirement for a written examination: 

(1) Repealed by Session Laws 1993, c. 409, s. 3. 

(2) Repealed by Session Laws 1989, c. 485, s. 66. 

(3) An applicant who has attained the designation of Chartered Life 
Underwriter (CLU), Chartered Financial Consultant (ChFC), Life 
Underwriter Training Council Fellow (LUTCF) or Fellow of Life 
Management Institute (FLMI), shall be exempt from the examination 
for licenses in G.S. 58-33-25(c)(1). 

(4) An applicant who has attained the designation of Chartered Property 
and Casualty Underwriter (CPCU) shall be exempt from the exami- 
nation for licenses in G.S. 58-33-25(c)(3) and (7). 

(5) Applicants for license as limited representatives or as motor vehicle 
damage appraisers. 

(6) Applicants for license as agents for companies or associations specified 
in G.S. 58-36-50; provided that with respect to town or county farmers 
mutual fire insurance companies, this exemption applies only to those 
agents who solicit and sell only those kinds of insurance specified in 
G.S. 58-7- 75(5)d for such companies. (1987, c. 629, s. 1; c. 864, s. 81; 
1989, c. 485, s. 66; 1989 (Reg. Sess., 1990), c. 1021, s. 8; 19938, c. 409, 
s. 3.) 


§ 58-33-40. Appointment of agents. 


(a) No individual who holds a valid insurance agent’s license issued by the 
Commissioner shall, either directly or for an insurance agency, solicit, negoti- 
ate, or otherwise act as an agent for an insurer by which the individual has not 
been appointed. 

(b) Any insurer authorized to transact business in this State may appoint as 
its agent any individual who holds a valid agent’s license issued by the 
Commissioner. Upon the appointment, the individual shall be authorized to act 
as an agent for the appointing insurer for all kinds of insurance for which the 
insurer is authorized in this State and for which the appointed agent is 
licensed in this State, unless specifically limited. 

(c) Within 30 days the insurer shall file in a form prescribed by the 
Commissioner the names, addresses, and other information required by the 
Commissioner for its newly-appointed agents. 

(d) Every insurer shall remit in a manner prescribed by the Commissioner 
the appointment fee specified in G.S. 58-33-125 for each appointed agent. 

(e) (Effective until July 1, 2002) An appointment shall continue in effect 
as long as the appointed agent is properly licensed and the appointing insurer 
is authorized to transact business in this State, unless the appointment is 
cancelled. Upon the cancellation of an appointment the insurer shall, within 30 
days, file written notice of cancellation with the Commissioner in a form 
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prescribed by him indicating the date of cancellation. A copy shall be provided 
to the agent by the insurer. 

(e) (Effective July 1, 2002) An appointment shall continue in effect as long 
as the appointed agent is properly licensed and the appointing insurer is 
authorized to transact business in this State, unless the appointment is 
cancelled. 

(f) Prior to April 1 of each year, every insurer shall remit in a manner 
prescribed by the Commissioner the renewal appointment fee specified in G.S. 
58-33-125. 

(g) Any agent license in effect on February 1, 1988, shall be deemed to be an 
appointment for the unexpired term of that license. 

(h) No insurer shall accept an insurance application from an individual who 
is not currently appointed by the insurer. (1987, c. 629, s. 1; 2001-203, s. 14.) 


Subsection (e) Set Out Twice. — The first 31, contains a severability clause. 
version of subsection (e) set out above is effec- Effect of Amendments. — Session Laws 
tive until July 1, 2002. The second version of 2001-203, s. 14, effective July 1, 2002, deleted 
subsection (e) set out above is effective July 1, the last two sentences of subsection (e), regard- 


2002. ing the cancellation of an appointment. 
Editor’s Note. — Session Laws 2001-208, s. 


§ 58-33-45. (Repealed effective July 1, 2002) Suspension, 
revocation, or nonrenewal of licenses. 


(a) The Commissioner may suspend, revoke, or refuse to renew any license 
issued under this Article if, in accordance with the provisions of Article 3A of 
Chapter 150B, he finds as to the licensee any one or more of the following 
conditions: 

(1) Any untrue material statement in the license application; 

(2) Any cause for which issuance of the license could have been refused 
had it then existed and been known to the Commissioner at the time 
of issuance; 

(3) Violation of, or noncompliance with, any insurance laws, or of any 
lawful rule, or order of the Commissioner or of a Commissioner of 
another state; 

(4) Obtaining or attempting to obtain any such license through misrep- 
resentation or fraud; 

(5) Improperly withholding, misappropriating, or converting to his own 
use any moneys belonging to policyholders, insurers, beneficiaries or 
others received in the course of his insurance business; 

(6) Misrepresentation of the terms of any actual or proposed insurance 
contract; 

(7) Willfully overinsuring property; 

(8) Conviction of a misdemeanor involving moral turpitude, or conviction 
of a felony; 

(9) The person has been found guilty of any unfair trade practice or fraud; 

(10) In the conduct of his affairs under the license, the licensee has used 
fraudulent, coercive or dishonest practices, or has shown himself to be 
incompetent, untrustworthy, or financially irresponsible; 

(11) His license has been suspended or revoked in any other state, 
province, district, or territory; 

(12) The person has forged another’s name to an application for insur- 
ance; or 

(13) The person has cheated on an examination for an insurance license. 
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(b) Notwithstanding the notice and hearing requirements of subsection (a) 
of this section, if the Commissioner finds that the public health, safety, or 
welfare requires emergency action and incorporates this finding in his order, 
summary suspension of a license may be ordered effective on the date specified 
in the order or on service of the certified copy of the order at the last known 
address of the licensee, whichever is later, and effective during the proceedings 
to suspend, revoke, or refuse renewal provided for in subsection (a) of this 
section. The proceedings shall be promptly commenced and determined. 

(c) Repealed by Session Laws 19938, c. 504, s. 28. 

(d) For the purposes of investigation under this section, the Commissioner 
shall have all the power conferred upon him by G.S. 58-2-50. 

(e) The license of a partnership or corporation may be suspended, revoked, 
not continued, or refused if the Commissioner finds, after hearing, that an 
individual licensee’s violation was known or should have been known by one or 
more of the partners, officers, or managers acting on behalf of the partnership 
or corporation and such violation was not reported to the Commissioner nor 
corrective action taken in relation thereto. 

(f) Upon the filing for protection under the United States Bankruptcy Code 
by any person licensed under this Article, or by any insurance agency in which 
such licensed person holds a position of employment, management or owner- 
ship, such person shall notify the Commissioner of the filing for protection 
within three business days after the filing. Upon the appointment of a receiver 
by a court of this State for any person licensed under this Article, or for any 
insurance agency in which such licensed person holds a position of employ- 
ment, management or ownership, such person shall notify the Commissioner 
of the appointment within three business days thereafter. The willful failure to 
notify the Commissioner within three business days after the filing for 
protection or the appointment of a receiver shall, after hearing, cause the 
license of any person failing to make such notification to be suspended for a 
period of not less than 60 days nor more than three years, in the discretion of 
the Commissioner. 

(g) If the Commissioner refuses to grant a license, or suspends, or revokes a 
license, any appointment of such applicant or licensee shall likewise be 
revoked. No individual whose license is revoked shall be issued another license 
without first complying with all requirements of this Article. 

(h) The provisions of G.S. 58-2-70 apply to any person subject to licensure 
under this Article. 

(i) No person shall be issued a license or appointment to enter the employ- 
ment of any agency or person, which agency or person is at that time found by 
the Commissioner to be in violation of any of the insurance laws of this State, 
or which has been in any manner disqualified under the laws of this State to 
engage in the insurance business. (1987, c. 629, s. 1; 1989, c. 485, s. 31; 1993, 
c. 504, ss. 27, 27.1, 28; 1999-132, s. 1.4; 2001-203, s. 15.) 


Section Repealed Effective July 1, 2002. Editor’s Note. — Session Laws 2001-203, s. 
— This section is repealed effective July 1, 31 contains a severability clause. 
2002, by Session Laws 2001-208, s. 15. 


CASE NOTES 
Editor’s Note. — The case below was de- cretion. — In a hearing before the Commis- 
cided under prior statutory provisions. sioner of Insurance in proceedings for the 


Motions for Continuance and Billof Par- revocation of an agent’s license, where the 
ticulars Addressed to Commissioner’s Dis- agent was given more than the 10-day statu- 
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tory notice, motions for a continuance and fora of the motions would not be disturbed in the 
bill of particulars were addressed to the sound absence of a showing of abuse. Elmore v. 
discretion of the Commissioner, and the denial Lanier, 270 N.C. 674, 155 S.E.2d 114 (1967). 


§ 58-33-46. (Effective July 1, 2002) Suspension, probation, 
revocation, or nonrenewal of licenses. 


(a) The Commissioner may place on probation, suspend, revoke, or refuse to 
renew any license issued under this Article, in accordance with the provisions 
of Article 3A of Chapter 150B of the General Statutes, for any one or more of 
the following causes: 

(1) Providing materially incorrect, misleading, incomplete, or materially 
untrue information in the license application. 

(2) Violating any insurance laws, or violating any administrative rule, 
subpoena, or order of the Commissioner or of another state’s insur- 
ance regulator. 

(3) Obtaining or attempting to obtain a license through misrepresentation 
or fraud. 

(4) Improperly withholding, misappropriating, or converting any monies 
or properties received in the course of doing insurance business. 

(5) Intentionally misrepresenting the terms of an actual or proposed 
insurance contract or application for insurance. 

(6) Having been convicted of a felony or of a misdemeanor involving 
dishonesty or a breach of trust. 

(7) Having admitted or been found to have committed any insurance 
unfair trade practice or fraud. 

(8) Using fraudulent, coercive, or dishonest practices, or demonstrating 
incompetence, untrustworthiness, or financial irresponsibility in the 
conduct of business in this State or elsewhere. 

(9) Having an insurance producer license, or its equivalent, denied, 
suspended, or revoked in any other jurisdiction for reasons substan- 
tially similar to those listed in this subsection. 

(10) Forging another’s name to an application for insurance or to any 
document related to an insurance transaction. 

(11) Willfully failing to provide the notification required by subsection (c) 
of this section. 

(12) Knowingly accepting brokered insurance business from an individual 
who is not licensed to broker that kind of insurance. 

(13) Failing to comply with an administrative or court order imposing a 
child support obligation, after entry of a final judgment or order 
finding the violation to have been willful. 

(14) Failing to pay State income tax or comply with any administrative or 
court order directing payment of State income tax, after entry of a 
final judgment or order finding the violation to have been willful. 

(15) Cheating on an examination for an insurance license or for a 
prelicensing or continuing education course, including improperly 
using notes or any other reference material to complete an examina- 
tion for an insurance license or for a prelicensing or continuing 
education course. 

(16) Willfully overinsuring property. 

(17) Any cause for which issuance of the license could have been refused 
had it then existed and been known to the Commissioner at the time 
of issuance. 

(b) G.S. 58-2-50 applies to any investigation under this section. G.S. 58-2-70 
applies to any person subject to licensure under this Article. 

(c) Any person licensed under this Article shall notify the Commissioner of 
the commencement of any bankruptcy, insolvency, or receivership proceeding 
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affecting the person licensed, or upon making an assignment for the benefit of 
creditors of the person licensed. Each owner, manager, or officer of a business 
entity that is a licensed person shall be responsible for providing this 
notification. Any person responsible for notifying the Commissioner shall 
provide the notice within three business days after the commencement of the 
proceeding or the making of the assignment. 

(d) If the Commissioner refuses to grant a license, or suspends or revokes a 
license, any appointment of the applicant or licensee shall likewise be revoked. 
No individual whose license is revoked shall be issued another license without 
first complying with all requirements of this Article. 

(e) No person shall be issued a license or appointment to enter the 
employment of any other person, which other person is at that time found by 
the Commissioner to be in violation of any of the insurance laws of this State, 
or which other person has been in any manner disqualified under any state or 
federal law to engage in the insurance business. 

(f) The Commissioner shall retain the authority to enforce the provisions of, 
and impose any penalty or remedy authorized by, this Chapter against any 
person who is under investigation for or charged with a violation of this 
Chapter even if the person’s license or registration has been surrendered or 
has lapsed by operation of law. (2001-208, s. 16.) 


Editor’s Note. — Session Laws 2001-203, s. Session Laws 2001-203, s. 31, contains a 
32, made this section effective July 1, 2002. severability clause. 


§ 58-33-50. Notices; loss of residency; duplicate licenses. 


(a) The Commissioner shall notify every appointing insurer about any 
suspension, revocation, or nonrenewal of a license by the Commissioner and 
about any surrender of a license by a licensee, whether by consent order or 
otherwise. 

(b) Upon suspension, revocation, nonrenewal, surrender, or reinstatement 
of any license, the Commissioner shall notify the Central Office of the NAIC. 

(c) Any licensee who ceases to maintain his residency in this State shall 
deliver his insurance license or licenses to the Commissioner by personal 
delivery or by mail within 30 days after terminating residency. 

(d) The Commissioner may issue a duplicate license for any lost, stolen, or 
destroyed license issued pursuant to this Article upon a written request from 
the licensee and payment of appropriate fees. (1987, c. 629, s. 1; 1993, c. 504, 
s. 29.) 


§ 58-33-55. (Repealed effective July 1, 2002) Cancellation 
reports. 


(a) Ifa licensee’s appointment or license is cancelled by the insurer or other 
employer, such insurer or employer shall give written notice of the cancellation 
and the effective date thereof to the Commissioner within 30 days, and to the 
licensee where reasonably possible. The Commissioner may require the 
insurer to demonstrate that the insurer has made a reasonable effort to give 
such notice to the licensee. Nothing in this subsection affects any cancellation 
provisions in any contract between a licensee and an insurer or other employer. 

(b) All such notices of cancellation shall be filed within 30 days in such form 
prescribed by the Commissioner stating the date of such cancellation. 

(c) In the event the cancellation is for any of the causes listed under G.S. 
58-33-45, the insurer shall so notify the Commissioner. The contents of such 
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notification shall be deemed to be privileged in any civil action between the 
reporting insurer or other employer and the terminated licensee. (1987, c. 629, 
s. 1; c. 864, s. 88; 2001-203, s. 17.) 


Section Repealed Effective July 1, 2002. Session Laws 2001-203, s. 31 contains a 
— This section is repealed effective July 1, severability clause. 
2002, by Session Laws 2001-203, s. 17. 


§ 58-33-56. (Effective July 1, 2002) Notification to Commis- 
) sioner of termination. 


(a) An insurer or authorized representative of the insurer that terminates 
the appointment, employment, contract, or other insurance business relation- 
ship with a producer shall notify the Commissioner within 30 days after the 
effective date of the termination, using a form prescribed by the Commissioner, 
if the reason for termination is for or related to one of the causes listed in G.S. 
58-33-46(a) or the insurer has knowledge the producer was found by a court, 
government body, or self-regulatory organization authorized by law to have 
engaged in any of the activities in G.S. 58-33-46(a). Upon the written request 
of the Commissioner, the insurer shall provide additional information, docu- 
ments, records, or other data pertaining to the termination or activity of the 
producer. 

(b) An insurer or authorized representative of the insurer that terminates 
the appointment, employment, or contract with a producer for any reason that 
is not for or related to one of the causes listed in G.S. 58-33-46(a) shall notify 
the Commissioner within 30 days after the effective date of the termination, 
using a form prescribed by the Commissioner. Upon written request of the 
Commissioner, the insurer shall provide additional information, documents, 
records, or other data pertaining to the termination. 

(c) The insurer or the authorized representative of the insurer shall 
promptly notify the Commissioner in a form acceptable to the Commissioner if, 
upon further review or investigation, the insurer discovers additional infor- 
mation that would have been reportable to the Commissioner in accordance 
with subsection (a) of this section had the insurer then known of its existence. 

(d) Within 15 days after making the notification required by subsections (a), 
(b), and (c) of this section, the insurer shall mail a copy of the notification to the 
producer at the producer’s last known address. If the producer is terminated 
for cause for any of the reasons listed in G.S. 58-33-46(a), the insurer shall 
provide a copy of the notification to the producer at the producer’s last known 
address by certified mail, return receipt requested, postage prepaid, or by 
overnight delivery using a nationally recognized carrier. 

(e) Within 30 days after the producer has received the original or additional 
notification, the producer may file written comments concerning the substance 
of the notification with the Commissioner. The producer shall, by the same 
means, simultaneously send a copy of the comments to the reporting insurer, 
and the comments shall become a part of the Commissioner’s file and 
accompany every copy of a report distributed or disclosed for any reason about 
the producer as permitted under subsection (h) of this section. 

(f) In the absence of actual malice, neither an insurer, the authorized 
representative of the insurer, a producer, the Commissioner, an organization of 
which the Commissioner is a member, nor the respective employees and agents 
of such persons acting on behalf of such persons shall be subject to civil liability 
as a result of any statement or information provided pursuant to this section. 

(g) In any action brought against a person that may have immunity under 
subsection (f) of this section for making any statement required by this section 
or for providing any information relating to any statement that may be 
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requested by the Commissioner, the party bringing the action shall plead 
specifically in any allegation that subsection (f) of this section does not apply 
because the person making the statement or providing the information did so 
with actual malice. Subsections (f) and (g) of this section do not abrogate or 
modify any existing statutory or common law privileges or immunities. 

(h) Notwithstanding any other provision of this Chapter, any documents, 
materials, or other information in the control or possession of the Commis- 
sioner or any organization of which the Commissioner is a member that is (i) 
furnished by an insurer, producer, or an employee or agent thereof acting on 
behalf of the insurer or producer under this section, or (ii) obtained by the 
Commissioner in an investigation under this section shall be confidential by 
law and privileged, shall not be subject to or public records under G.S. 58-2-100 
or Chapter 132 of the General Statutes, shall not be subject to subpoena, and 
shall not be subject to discovery in any civil action other than a proceeding 
brought by the Commissioner against a person to whom such documents, 
materials, or other information relate. However, the Commissioner is autho- 
rized to use the documents, materials, or other information in the furtherance 
of any regulatory or legal action brought as a part of the Commissioner’s 
duties. Neither the Commissioner nor any person who received documents, 
materials, or other information while acting under the authority of the 
Commissioner shall be permitted or required to testify in any civil action other 
than a proceeding brought by the Commissioner against a person to whom 
such documents, materials, or other information relate concerning any such 
documents, materials, or information. 

(i) In order to assist in the performance of the Commissioner’s duties under 
this Article, the Commissioner may: 

(1) Share documents, materials, or other information, including the 
confidential documents, materials, or information described in this 
section, with other state, federal, and international regulatory agen- 
cies, with the NAIC, its affiliates or subsidiaries, and with state, 
federal, and international law enforcement authorities. The Commis- 
sioner may condition such sharing on an agreement by the recipient to 
maintain the confidentiality and privileged status of the document, 
material, or other information; 

(2) Receive documents, materials, or information, including otherwise 
confidential and privileged documents, materials, or information from 
other state, federal, and international regulatory agencies, from the 
NAIC, its affiliates or subsidiaries, and from state, federal, and 
international law enforcement authorities, and may agree to maintain 
the confidential and privileged status of the document, material, or 
other information received under the laws of the jurisdiction that is 
the source of the document, material, or information; and 

(3) Enter into agreements governing sharing and use of information 
consistent with this subsection. 

(j) No waiver of any applicable privilege or claim of confidentiality in the 
documents, materials, or information shall occur as a result of disclosure to the 
Commissioner under this section or as a result of sharing as authorized in 
subsection (1) of this section. 

(k) Nothing in this Article prohibits the Commissioner from releasing final, 
adjudicated actions including for cause terminations that are open to public 
inspection under G.S. 58-2-100, to a database or other clearinghouse service 
maintained by the NAIC, its affiliates, or subsidiaries of the NAIC. 

(1) An insurer, the authorized representative of the insurer, or producer that 
fails to report as required under this section or that is found to have reported 
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with actual malice by a court of competent jurisdiction may, after notice and 
hearing, have its license suspended or revoked and may be fined in accordance 
with G.S. 58-2-70. (2001-203, s. 18.) 


Editor’s Note. — Session Laws 2001-208, s. Session Laws 2001-203, s. 31, contains a 
32, made this section effective July 1, 2002. severability clause. 


§ 58-33-60. Countersignature and related laws. 


Subject to the retaliatory provisions of G.S. 58-33-30G), there shall be no 
requirement that a licensed resident agent or broker must countersign, solicit, 
transact, take, accept, deliver, record, or process in any manner an application, 
policy, contract, or any other form of insurance on behalf of a nonresident agent 
or broker or an authorized insurer; or share in the payment of commissions, if 
any, related to such business. (1987, c. 629, s. 1.) 


§ 58-33-65. (Repealed effective July 1, 2002) Temporary 
licensing. 


(a) The Commissioner may issue a temporary license as an agent, broker, or 
limited representative for a period without requiring an examination if the 
Commissioner deems that such temporary license is necessary for the servic- 
ing of insurance business in the following cases: 

(1) To the surviving spouse or next of kin, or to the administrator or 
executor or employee thereof, of such deceased licensee or to the 
spouse, next of kin, employee, or legal guardian of such licensee who 
becomes disabled; 

(2) To a member or employee of a licensed partnership or officer or 
employee of a licensed corporation, upon the death or disability of an 
individual designated in or registered as to the license; 

(3) To the designee of a licensee entering active service in the armed forces 
of the United States of America; or 

(4) To an applicant for licensing who is appointed as an agent of a life 
insurer that writes debit or industrial life or health insurance. 

(b) To be eligible for any such temporary license, an individual must be 
qualified as for a permanent license except as to experience, training or the 
taking of the examination. Upon meeting all license requirements the agent 
will be issued a permanent license. The temporary license will be cancelled and 
will be deemed to be a company appointment by the sponsoring company, if 
any. 

(c) No temporary license shall be effective for more than 90 days in any 
12-month period and shall automatically terminate upon such temporary 
licensee’s failing the examination required in G.S. 58-33-30. 

(d) An individual requesting a temporary license on account of death or 
disability of an agent or broker shall be licensed to represent only those 
insurers that had appointed such agent at the time of death or commencement 
of disability. 

(e) The fee paid to the Commissioner for issuance of a temporary license 
shall be credited toward the fee required for an appointment by the sponsoring 
company that is recorded upon the licensee’s qualifying for a permanent 
license. (1987, c. 629, s. 1; c. 864, ss. 82, 83; 2001-203, s. 19.) 


Section Repealed Effective July 1, 2002. Session Laws 2001-208, s. 31 contains a 
— This section is repealed effective July 1,  severability clause. 
2002, by Session Laws 2001-2038, s. 19. 
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§ 58-33-66. (Effective July 1, 2002) Temporary licensing. 


(a) The Commissioner may issue a temporary insurance producer license for 
a period not to exceed 180 days or longer, for good cause, without requiring an 
examination if the Commissioner deems that the temporary license is neces- 
sary for the servicing of an insurance business in any of the following cases: 

(1) To the spouse or surviving spouse or court-appointed personal repre- 
sentative or guardian of a licensed insurance producer who dies or 
becomes mentally or physically disabled to allow adequate time for 
the transfer of the insurance business owned by the producer, for the 
recovery or return of the producer to the business, or for the training 
and licensing of new personnel to operate the producer’s business. 

(2) To amember or employee of a business entity licensed as an insurance 
producer, upon the death or disability of an individual designated in 
the business entity application or the license. 

(3) To the designee of a licensed insurance producer entering active 
service in the armed forces of the United States of America. 

(4) In any other circumstance where the Commissioner deems that the 
public interest will be served best by the issuance of this license. 

(b) The Commissioner may by order limit the authority of any temporary 
licensee in any way deemed necessary to protect insureds and the public. The 
Commissioner may require the temporary licensee to have a suitable sponsor 
who is a licensed producer or insurer and who assumes responsibility for all 
acts of the temporary licensee and may impose other similar requirements 
designed to protect insureds and the public. The Commissioner may by order 
revoke a temporary license if the interest of insureds or the public are 
endangered. A temporary license terminates upon the transfer of the business. 

(c) An individual requesting a temporary license on account of death or 
disability of an agent or broker shall be licensed to represent only those 
insurers that had appointed such agent at the time of death or commencement 
of disability. (2001-203, s. 20.) 


Editor’s Note. — Session Laws 2001-203, s. Session Laws 2001-203, s. 31, contains a 
32 makes this section effective July 1, 2002. severability clause. 


§ 58-33-70. Special provisions for adjusters and motor ve- 
hicle damage appraisers. 


(a) It shall be unlawful and cause for revocation of license for a licensed 
adjuster to engage in the practice of law. 

(b) On behalf and on request of an insurer by which an agent or limited 
representative is appointed, the agent or limited representative may from time 
to time act as an adjuster and investigate and report upon claims without 
being licensed as an adjuster. No agent or limited representative shall adjust 
any losses where the agent’s or representative’s remuneration for the sale of 
insurance is in any way dependent upon the adjustment of those losses. 

(c) Upon the filing of the application for an adjuster’s license, the advance 
payment of the examination fee, and the filing with the Commissioner of a 
certificate signed by the applicant’s employer, the Commissioner may issue a 
learner’s permit authorizing the applicant to act as an adjuster for a learning 
period of 90 days without a requirement of any other license. Not more than 
one learner’s permit shall ever be issued to one individual. The employer’s 
certificate required by this subsection shall certify that: 

(1) The applicant is an individual of good character. 

(2) The applicant is employed by the signer of the certificate. 

(3) The applicant will operate as a student or learner under the instruc- 
tion and general supervision of a licensed adjuster. 
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(4) The employer will be responsible for the adjustment acts of the 
applicant during the learning period. 

(d) Repealed by Session Laws 1998-211, s. 19, effective November 1, 1998. 

(e) The Commissioner may permit an experienced adjuster, who regularly 
adjusts in another state and who is licensed in the other state (if that state 
requires a license), to act as an adjuster in this State without a North Carolina 
license only for an insurance company authorized to do business in this State, 
for emergency insurance adjustment work, for a period to be determined by the 
Commissioner, done for an employer who is an adjuster licensed by this State 
or who is a regular employer of one or more adjusters licensed by this State; 
provided that the employer shall furnish to the Commissioner a notice in 
writing immediately upon the beginning of any such emergency insurance 
adjustment work. As used in this subsection, “emergency insurance adjust- 
ment work” includes, but is not limited to, (i) adjusting of a single loss or losses 
arising out of an event or catastrophe common to all of those losses or (ii) 
adjusting losses in any area declared to be a state of disaster by the Governor 
under G.S. 166A-6 or by the President of the United States under applicable 
federal law. 

(f) The Commissioner may permit an experienced motor vehicle damage 
appraiser who is regularly appraising in another state and who is licensed in 
such other state (if that state requires a license) to act as a motor vehicle 
damage appraiser in this State without a North Carolina license for emergency 
motor vehicle damage appraisal work for a period not exceeding 30 days done 
for an employer who notifies the Commissioner, in writing, at the beginning of 
the period of emergency appraisal work and who is: 

(1) An insurance adjuster licensed by this State; 

(2) A motor vehicle damage appraiser licensed by this State; 

(3) Aregular employer of one or more insurance adjusters licensed by this 
State; or 

(4) A regular employer of one or more motor vehicle damage appraisers 
licensed by this State. (1987, c. 629, s. 1; 1998-211, s. 19.) 


§ 58-33-75. (Effective until July 1, 2002) Twisting with 
respect to insurance policies; penalties. 


No licensee shall make or issue, or cause to be issued, any written or oral 
statement that willfully misrepresents or willfully makes an incomplete 
comparison as to the terms, conditions, or benefits contained in any policy of 
insurance for the purpose of inducing or attempting to induce a policyholder in 
any way to terminate or surrender, exchange, or convert any insurance policy. 
Any person who violates this section is subject to the provisions of G.S. 58-2-70 
and 58-33-45. (1987, c. 629, s. 1; c. 864, s. 75.) 


Section Set Out Twice. — The section section as amended July 1, 2002, see the follow- 
above is effective until July 1, 2002. For the ing section, also numbered § 58-33-75. 


§ 58-33-75. (Effective July 1, 2002) Twisting with respect to 
insurance policies; penalties. 

No licensee shall make or issue, or cause to be issued, any written or oral 

statement that willfully misrepresents or willfully makes an incomplete 


comparison as to the terms, conditions, or benefits contained in any policy of 
insurance for the purpose of inducing or attempting to induce a policyholder in 
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any way to terminate or surrender, exchange, or convert any insurance policy. 
Any person who violates this section is subject to the provisions of G.S. 58-2-70 
and G.S. 58-33-46. (1987, c. 629, s. 1; c. 864, s. 75; 2001-203, s. 21.) 


Section Set Out Twice. — The section 
above is effective July 1, 2002. For the section 
as in effect until July 1, 2002, see the preceding 
section, also numbered § 58-33-75. 

Editor’s Note. — Session Laws 2001-203, s. 


31, contains a severability clause. 

Effect of Amendments. — Session Laws 
2001-203, s. 21, effective July 1, 2002, substi- 
tuted “G.S. 58-33-46” for “G.S. 58-33-45” at the 
end of the section. 


§ 58-33-76. Referral of business to repair source; prohibi- 
tions. 


(a) No insurance company, agent, adjuster or appraiser or any person 
employed to perform their service shall recommend the use of a particular 
service or source for the repair of property damage without clearly informing 
the claimant that the claimant is under no obligation to use the recommended 
repair service. 

(b) No insurance company, agent, adjuster or appraiser or any person 
employed to perform their service shall accept any gratuity or other form of 
remuneration from a repair service for recommending that repair service to a 
claimant. Provided, however, discounts agreed to by repair services shall not 
violate this section. 

(c) (Effective until July 1, 2002) Any person who violates this section is 
subject to the provisions of G.S. 58-2-70 and G.S. 58-33-45. 

(c) (Effective July 1, 2002) Any person who violates this section is subject 
to the provisions of G.S. 58-2-70 and G.S. 58-33-46. (1991, c. 386, s. 1; 19938, c. 
5298.26 Z001-203;,s, 22.) 


Subsection (c) Set Out Twice. — The first 
version of subsection (c) set out above is effec- 
tive until July 1, 2002. The second version of 
subsection (c) set out above is effective July 1, 
2002. 

Editor’s Note. — Session Laws 2001-203, s. 


31, contains a severability clause. 

Effect of Amendments. — Session Laws 
2001-203, s. 22, effective July 1, 2002, substi- 
tuted “G.S. 58-33-46” for “G.S. 58-33-45” in 
subsection (c). 


§ 58-33-80. Discrimination forbidden. 


No agent or representative of any company doing the business of insurance 
as defined in G.S. 58-7-15 shall make any discrimination in favor of any 


person. (1987, c. 629, s. 1.) 


CASE NOTES 


Editor’s Note. — The case below was de- 
cided prior to the enactment of this section. 

The prohibition against discrimination 
in rates is directed to insurers, agents, 


brokers and other representatives of insur- 
ers. Hyde Ins. Agency, Inc. v. Dixie Leasing 
Corp., 26 N.C. App. 138, 215 S.E.2d 162 (1975). 


§ 58-33-82. (Effective July 1, 2002) Commissions. 


(a) An insurance company or insurance producer shall not pay a commis- 
sion, service fee, or other valuable consideration to a person for selling, 
soliciting, or negotiating insurance in this State if that person is required to be 
licensed under this Article and is not so licensed. 
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(b) A person shall not accept a commission, service fee, brokerage, or other 
valuable consideration for selling, soliciting, or negotiating insurance in this 
State if that person is required to be licensed under this Article and is not so 
licensed. 

(c) Renewal or other deferred commissions may be paid to a person for 
selling, soliciting, or negotiating insurance in this State if the person was 
required to be licensed under this Article at the time of the sale, solicitation, or 
negotiation and was so licensed at that time. 

(d) Except as provided in subsection (e) of this section, only agents who are 
duly licensed with appropriate company appointments, licensed _ brokers, 
licensed limited lines producers, or licensed limited representatives may 
accept, directly or indirectly, any commission, fee, or other valuable consider- 
ation for the sale, solicitation, or negotiation of insurance. 

(e) Commissions, fees, or other valuable consideration for the sale, solicita- 
tion, or negotiation of insurance may be assigned or directed to be paid in the 
following circumstances: 

(1) To a business entity by a person who is an owner, shareholder, 
member, partner, director, employee, or agent of that business entity. 

(2) To a producer in connection with renewals of insurance business 
originally sold by or through the licensed person or for other deferred 
commissions. 

(3) In connection with the indirect receipt of commissions in circum- 
stances in which a license is not required under G.S. 58-33-26(m). 
(2001-208, s. 23.) 


Editor’s Note. — Session Laws 2001-208, s. Session Laws 2001-208, s. 31, contains a 
32, made this section effective July 1, 2002. severability clause. 


§ 58-33-83. (Effective July 1, 2002) Assumed names. 


An insurance producer doing business under any name other than the 
producer’s legal name shall notify the Commission before using the assumed 
name. (2001-2038, s. 24.) 


Editor’s Note. — Session Laws 2001-208, s. Session Laws 2001-203, s. 31, contains a 
32, made this section effective July 1, 2002. severability clause. 


§ 58-33-85. Rebates and charges in excess of premium 
prohibited; exceptions. 


(a) No insurer, agent, broker or limited representative shall knowingly 
charge, demand or receive a premium for any policy of insurance except in 
accordance with the applicable filing approved by the Commissioner. No 
insurer, agent, broker or limited representative shall pay, allow, or give, or offer 
to pay, allow, or give, directly or indirectly, as an inducement to insurance, or 
after insurance has been effected, any rebate, discount, abatement, credit, or 
reduction of the premium named in a policy of insurance, or any special favor 
or advantage in the dividends or other benefits to accrue thereon, or any 
valuable consideration or inducement whatever, not specified in the policy of 
insurance. No insured named in a policy of insurance, nor any employee of 
such insured, shall knowingly receive or accept, directly or indirectly, any such 
rebate, discount, abatement or reduction of premium, or any special favor or 
advantage or valuable consideration or inducement. Nothing herein contained 
shall be construed as prohibiting the payment of commissions or other 
compensation to duly licensed agents, brokers and limited representatives, nor 
as prohibiting any participating insurer from distributing to its policyholders 
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dividends, savings or the unused or unabsorbed portion of premiums and 
premium deposits. As used in this section the word “insurance” includes 
suretyship and the word “policy” includes bond. 

(b) No insurer, agent, broker, or limited representative shall knowingly 
charge to or demand or receive from an applicant for insurance any money or 
other consideration in return for the processing of applications or other forms 
or for the rendering of services associated with a contract of insurance, which 
money or other consideration is in addition to the premium for such contract, 
unless the applicant consents in writing before any services are rendered. This 
subsection does not apply to the charging or collection of any fees otherwise 
provided for by law. (1987, c. 629, s. 1; c. 864, ss. 49, 89; 1989, c. 485, s. 52; 1991, 
c. 720, s. 4; 2001-203, s. 25.) 


Editor’s Note. — Session Laws 2001-203, s. 
31, contains a severability clause. 
Effect of Amendments. — Session Laws 


2001-203, s. 25, effective June 15, 2001, added 
the last sentence of subsection (b). 


CASE NOTES 


Editor’s Note. — The case below was de- 
cided under prior statutory provisions. 

The sanctions provided by statutes for 
violations of the antirebate provisions are 
directed to the insurers, agents, brokers or 


other representatives. The statutes do not de- 
clare that contracts in violation of the 
antirebate provision are void. Hyde Ins. 
Agency, Inc. v. Dixie Leasing Corp., 26 N.C. 
App. 138, 215 S.E.2d 162 (1975). 


§ 58-33-90. Rebate of premiums on credit life and credit 
accident and health insurance; retention of 
funds by agent. 


It shall be unlawful for any insurance carrier, or officer, agent or represen- 
tative of an insurance company writing credit life and credit accident and 
health insurance, as defined in G.S. 58-58-10 and G.S. 58-51-100, or combina- 
tion credit life, accident and health, hospitalization and disability insurance in 
connection with loans, to permit any agent or representative of such company 
to retain any portion of funds received for the payment of losses incurred, or to 
be incurred, under such policies of insurance issued by such company, or to pay, 
allow, permit, give or offer to pay, allow, permit or give, directly or indirectly, as 
an inducement to insurance, or after insurance has been effected, any rebate, 
discount, abatement, credit or reduction of the premium, to any loan agency, 
insurance agency or broker, or to any creditor of the debtor on whose account 
the insurance was issued, or to any person, firm or corporation which received 
a commission or fee in connection with the issuance of such insurance: 
Provided, that this section shall not prohibit the payment of commissions to a 
licensed insurance agent or agency or limited representative on the sale of a 
policy of credit life and credit accident and health insurance, or combination 
credit life, accident and health, hospitalization and disability insurance in 
connection with loans. 

It shall be unlawful for any agent, agency, broker, limited representative, or 
insured named in any such policy, or for any loan agency or broker, or any 
agent, officer or employee of any loan agency or broker to receive or accept, 
directly or indirectly, any such rebate, discount, abatement, credit or reduction 
of the premium as set out in this section. (1987, c. 629, s. 1.) 
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§ 58-33-95. Agents personally liable; representing unli- 
censed company prohibited;-penalty. 


Any person representing an insurer is personally liable on all contracts of 
insurance unlawfully made by or through him, directly or indirectly, for any 
company not authorized to do business in the State. A person or citizen of the 
State who fills up or signs any open policy, certificate, blank or coupon of, or 
furnished by, an unlicensed company, agent, broker or limited representative, 
the effect of which is to bind any insurance in an unlicensed company on 
property in this State, is the representative of such company, and personally 
liable for all licenses and taxes due on account of such transaction. If any 
person shall unlawfully solicit, negotiate for, collect or transmit a premium for 
a contract of insurance or act in any way in the negotiation or transaction of 
any unlawful insurance with an insurance company not licensed to do an 
insurance business in North Carolina, he shall be guilty of a Class 1 
misdemeanor. (1987, c. 629, s. 1; 1993, c. 539, s. 457; 1994, Ex. Sess., c. 24, s. 
14(c).) 


§ 58-33-100. Payment of premium to agent valid; obtaining 
by fraud a crime. 


(a) Any agent, broker or limited representative who acts for a person other 
than himself negotiating a contract of insurance is, for the purpose of receiving 
the premium therefor, the company’s agent, whatever conditions or stipula- 
tions may be contained in the policy or contract. This subsection does not apply 
to the Insurance Underwriting Association established under Article 45 of this 
Chapter or the Joint Underwriting Association established under Article 46 of 
this Chapter. 

(b) Any agent, broker or limited representative knowingly procuring by 
fraudulent representations payment, or the obligation for the payment, of a 
premium of insurance, shall be guilty of a Class 1 misdemeanor. (1987, c. 629, 
s. 1; 19938, c. 539, s. 458; 1994, Ex. Sess., c. 24, s. 14(c); 1997-498, s. 4.) 


§ 58-33-105. False statements in applications for insur- 
ance. 


If any agent, examining physician, applicant, or other person shall know- 
ingly or willfully make any false or fraudulent statement or representation in 
or with reference to any application for insurance, or shall make any such 
statement for the purpose of obtaining any fee, commission, money or benefit 
from any company engaged in the business of insurance in this State, he shall 
be guilty of a Class 1 misdemeanor. This section shall also apply to contracts 
and certificates issued under Articles 65 through 67 of this Chapter. (1987, c. 
629 ."s. Dr1995, C. coupsaaou, 1994s hx toess 6. 24S ich 


§ 58-33-1100. Agents signing certain blank policies. 


Any agent or limited representative who signs any blank contract or policy 
of insurance is guilty of a Class 3 misdemeanor and, upon conviction, shall be 
punished only by a fine of not less than one thousand dollars ($1,000) nor more 
than five thousand dollars ($5,000); provided, however, that transportation 
ticket policies of accident insurance and baggage insurance policies may be 
countersigned in blank for issuance only through coin-operated machines, 
subject to regulations prescribed by the Commissioner. (1987, c. 629, s. 1; 1993, 
c. 039, s. 460; 1994, Ex. Sess., c. 24, s. 14(c).) 
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§ 58-33-115. Adjuster acting for unauthorized company. 


If any person shall act as adjuster on a contract made otherwise than as 
authorized by the laws of this State, or by any insurance company or other 
person not regularly licensed to do business in this State, or shall adjust or aid 
in the adjustment, either directly or indirectly, of a claim arising under a 
contract of insurance not authorized by the laws of the State, he shall be 
deemed guilty of a Class 1 misdemeanor. (1987, c. 629, s. 1; 1993, c. 539, s. 461; 
1994, Ex. Sess., c. 24, s. 14(c).) 


§ 58-33-120. Agent, adjuster, etc., acting without a license 
or violating insurance law. 


If any person shall assume to act either as principal, agent, broker, limited 
representative, adjuster or motor vehicle damage appraiser without license as 
is required by law or pretending to be a principal, agent, broker, limited 
representative, adjuster or licensed motor vehicle damage appraiser, shall 
solicit, examine or inspect any risk, or shall examine into, adjust, or aid in 
adjusting any loss, investigate or advise relative to the nature and amount of 
damages to motor vehicles or the amount necessary to effect repairs thereto, or 
shall receive, collect, or transmit any premium of insurance, or shall do any 
other act in the soliciting, making or executing any contract of insurance of any 
kind otherwise than the law permits, or as principal or agent shall violate any 
provision of law contained in Articles 1 through 64 of this Chapter, the 
punishment for which is not elsewhere provided for, he shall be deemed guilty 
of a Class 1 misdemeanor. (1987, c. 629, s. 1; 1987 (Reg. Sess., 1988), c. 975, s. 
11; 19938, c. 539, s. 462; 1994, Ex. Sess., c. 24, s. 14(c).) 


CASE NOTES 


Cited in Beneficial N.C., Inc. v. State ex rel. 
N.C. State Banking Comm’n, 126 N.C. App. 
117, 484 S.E.2d 808 (1997). 


§ 58-33-125. Fees. 


(a) The following table indicates the annual fees that are required for the 
respective licenses issued, renewed, or cancelled under this Article and Article 
21 of this Chapter: 
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These fees are in lieu of any other license fees. Fees paid by an insurer on 
behalf of a person who is licensed or appointed to represent the insurer shall 
be paid to the Commissioner on a quarterly or monthly basis, in the discretion 
of the Commissioner. The recertification fee in this subsection shall be paid by 
persons subject to G.S. 58-33-1380 at the time they renew their licenses or 
appointments under G.S. 58-33-130(c). 

(b) Whenever a temporary license may be issued pursuant to this Article, 
the fee shall be at the same rate as provided in subsection (a) of this section; 
and any amounts so paid for a temporary license may be credited against the 
fee required for an appointment by the sponsoring company. 

(c) Any person not registered who is required by law or administrative rule 
to secure a license shall, upon application for registration, pay to the Commis- 
sioner a fee of thirty dollars ($30.00). In the event additional licensing for other 
kinds of insurance is requested, a fee of thirty dollars ($30.00) shall be paid to 
the Commissioner upon application for registration for each additional kind of 
insurance. 

In addition to the fees prescribed by this subsection, any person applying for 
a supplemental license to sell Medicare supplement and long-term care 
insurance policies shall pay an additional fee of thirty dollars ($30.00) upon 
application for registration for those kinds of insurance. 

(d) The requirement for an examination, prelicensing education, continuing 
education, or a registration fee does not apply to agents for domestic farmers’ 
mutual assessment fire insurance companies or associations who solicit and 
sell only those kinds of insurance specified in G.S. 58-7-75(5)d for such 
companies or associations. 

(e) In the event a license issued under this Article is lost, stolen, or 
destroyed, the Commissioner may issue a duplicate license upon a written 
request from the licensee and payment of a fee of five dollars ($5.00). 

(f) Whenever a printed record of an agent’s file is requested, the fee shall be 
ten dollars ($10.00) for each copy whether or not the agent is currently 
licensed, previously licensed, or no record of that agent exists. 

(g) All fees prescribed by this section are nonrefundable. (1987, c. 629, s. 1; 
c. 864, ss. 84, 85; 1989 (Reg. Sess., 1990), c. 941, ss. 4-5; c. 1021, s. 9; c. 1069, 
Sua LOOL, c. 476, s, 3; c7/2l, s. 7; 1991 Ree. Sess. 1.992) co 33) mem. 
2000-122, s. 1.) 


Effect of Amendments. — Session Laws creased the fee for “Broker, nonresident” from 
2000-122, s. 1, effective July 14, 2000, de- “100.00” to “50.00.” 


§ 58-33-130. Continuing education program for licensees. 


(a) The Commissioner may adopt rules to provide for a program of continu- 
ing education requirements for the purpose of enhancing the professional 
competence and professional responsibility of adjusters and motor vehicle 
damage appraisers. The rules may include criteria for: 

(1) The content of continuing education courses; 

(2) Accreditation of continuing education sponsors and programs; 
(3) Accreditation of videotape or other audiovisual programs; 

(4) Computation of credit; 

(5) Special cases and exemptions; 

(6) General compliance procedures; and 

(7) Sanctions for noncompliance. 

(b) The Commissioner may adopt rules to provide for the continuing 
professional education of all agents and brokers, including fraternal field 
marketers, but excluding limited representatives. In adopting the rules, the 
Commissioner may use the same criteria as specified in subsection (a) of this 
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section and shall provide that agents holding more than one license under G.S. 
58-33-25(c) are required to complete no more than 18 credit hours per year. 

(c) The license of any person who fails to comply with the continuing 
education requirements under this section shall lapse. The Commissioner may, 
for good cause shown, grant extensions of time to licensees to comply with 
these requirements. 

(d) Annual continuing professional education hour requirements shall be 
determined by the Commissioner, but shall not be more than 12 credit hours. 

(e) No more than seventy-five percent (75%) of the requirement relating to 
life or health insurance agents or brokers may be met by taking courses offered 
by licensed life or health insurance companies with which those agents or 
brokers have appointments. 

(f) Repealed by Session Laws 1993 (Reg. Sess., 1994), c. 678, s. 18, effective 
July 5, 1994. 

(g) The Commissioner shall permit any licensee to carry over to a subse- 
quent calendar year up to seventy-five percent (75%) of the required annual 
hours of continuing professional education. 
~(h) Any licensee who, after obtaining an extension under subsection (c) of 
this section, offers evidence satisfactory to the Commissioner that the licensee 
has satisfactorily completed the required continuing professional education 
courses is in compliance with this section. 

(i) The Commissioner is authorized to approve continuing professional 
education courses. 

(j) The Commissioner is authorized to establish fees to be paid to the 
Commissioner by licensees who are required to comply with this section or by 
course vendors for the purpose of offsetting the cost of additional staff and 
resources to administer the program authorized by this section. To assure 
continued and proper administration of the program, any unexpended revenue 
from the fees shall not revert to the General Fund. 

(k) Repealed by Session Laws 1998, c. 409, s. 4, effective July 1, 1993. (1989, 
c. 657, s. 1; 1989 (Reg. Sess., 1990), c. 941, s. 6; 1991, c. 476, s. 2; c. 554, s. 1; 
c. 720, s. 22; 1993, c. 409, s. 4; 1993 (Reg. Sess., 1994), c. 678, s. 18; 1998-211, 
ss. 20, 21.) 


§ 58-33-1382. Qualifications of instructors. 


(a) The Commissioner may adopt rules to establish requisite qualifications 
for and issuance, renewal, summary suspension, and termination of provider, 
presenter, and instructor authority for prelicensing and continuing insurance 
education courses. During any suspension, the instructor shall not engage in 
any instruction of prelicensing or continuing insurance education courses prior 
to an administrative review. No person shall provide, present, or instruct any 
course unless that person has been qualified and possesses a license from the 
Commissioner. 

(b) The Commissioner may summarily suspend or terminate the authority 
of an instructor, course provider, or presenter if the course presentation: 

(1) Is determined to be inaccurate; or 

(2) Receives an evaluation of poor from any Department monitor and a 
majority of attendees responding to Department questionnaires about 
the presentation. (1995, c. 517, s. 17; 1999-132, s. 9.1.) 


§ 58-33-135. Continuing education advisory committee. 


(a) The Commissioner shall appoint, in accordance with G.S. 58-2-30, one 
advisory committee for fire and casualty insurance licensees and one advisory 
committee for life and health insurance licensees. The advisory committees 
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shall recommend reasonable rules to the Commissioner for promulgation 
under G.S. 58-33-130. The Commissioner may adopt, reject, or modify such 
recommendations. After the promulgation of rules under G.S. 58-33-130, the 
committees may from time to time make further recommendations to the 
Commissioner for additional rules or changes in existing rules. 

(b) The property and liability advisory committee shall comprise: 

(1) Two employees of the Department of Insurance; 

(2) Two representatives from a list of four nominees submitted by the 
Independent Insurance Agents of North Carolina; 

(3) Repealed by Session Laws 1999-132, s 6.3, effective June 4, 1999. 

(4) One representative of a licensed property and lability insurance 
company writing business in this State that operates through an 
exclusive agency force; 

(5) One representative from a list of two nominees submitted by the North 
Carolina Adjusters Association; 

(6) One representative of property and liability insurers from a list of two 
nominees submitted by the Association of North Carolina Property 
and Casualty Insurance Companies; and 

(7) One representative from a list of two nominees submitted by the 
Community Colleges System Office. 

(c) The life and health advisory committee shall comprise: 

(1) Two employees of the Department of Insurance, which may be the 
same persons appointed under subsection (b) of this section; 

(2) One representative from a list of two nominees submitted by the North 
Carolina Association of Life Underwriters; 

(3) One representative of life and health insurers from a list of two 
nominees submitted by the Association of North Carolina Life Insur- 
ance Companies; 

(4) One representative from a list of two nominees submitted by the 
General Agents and Managers Conference; 

(5) One representative from a licensed medical or hospital service corpo- 
ration; 

(6) One licensed health insurance agent from a list of two nominees 
submitted by the North Carolina Association of Health Underwriters; 

(7) One representative of a licensed life or health insurer writing business 
in this State that operates through an exclusive agency force; 

(8) One representative from a list of two nominees submitted by the North 
Carolina Fraternal Congress; and 

(9) One representative from a list of two nominees submitted by the 
Community Colleges System Office. (1989, c. 657, s. 1; 1999-84, ss. 17, 
18; 1999-132) s. 6.3.) 


ARTICLE 34. 


Agency and Management Contracts. 


§ 58-34-1: Repealed by Session Laws 1991, c. 681, s. 50. 


Editor’s Note. — Session Laws 1991, c.681, Contracts” for “Managing General Agents” as 
s. 49, substituted “Agency and Management _ the title of Article 34 of Chapter 58. 
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§ 58-34-2. Managing general agents. 


(a) As used in this Article: 

(1) “Control”, including the terms “controlling”, “controlled by”, and 
“under common control”, means the direct or indirect possession of the 
power to direct or cause the direction of the management and policies 
of a person, whether through the ownership of voting securities, by 
contract other than a commercial contract for goods or nonmanage- 
ment services, or otherwise, unless the power is the result of an official 
position with or corporate office held by the person. 

(la) “Custodial agreement” means any agreement or contract under 
which any person is delegated authority to safekeep assets of the 
insurer. 

(2) “Insurer” means a domestic insurer but does not mean a reciprocal 
regulated under Article 15 of this Chapter. 

(2a) “Management contract” means any agreement or contract under 
which any person is delegated management duties or control of an 
insurer or transfers a substantial part of any major function of an 
insurer, such as adjustment of losses, production of business, invest- 
ment of assets, or general servicing of the insurer’s business. 

(3) “Managing general agent” or “MGA” means any person who manages 
all or part of the insurance business of an insurer (including the 
management of a separate division, department, or underwriting 
office) and acts as an agent for the insurer, whether known as a 
managing general agent, manager, or other similar term, who, with or 
without the authority, either separately or together with persons 
under common control, produces, directly or indirectly, and under- 
writes an amount of gross direct written premium equal to or more 
than five percent (5%) of the policyholder surplus as reported in the 
last annual statement of the insurer in any one quarter or year 
together with one or more of the following activities related to the 
business produced: (i) adjusts or pays any claims, or (ii) negotiates 
reinsurance on behalf of the insurer. “MGA” does not mean an 
employee of the insurer; an underwriting manager who, pursuant to 
contract, manages all or part of the insurance operations of the 
insurer, is under common control with the insurer, is subject to Article 
19 of this Chapter, and whose compensation is not based on the 
volume of premiums written; a person who, under Article 15 of this 
Chapter, is designated and authorized by subscribers as the attorney- 
in-fact for a reciprocal having authority to obligate them on reciprocal 
and other insurance contracts; or a U.S. Manager of the United States 
branch of an alien insurer. 

(4) “Qualified actuary” means a person who meets the standards of a 
qualified actuary as specified in the NAIC Annual Statement Instruc- 
tions, as amended or clarified by rule, order, directive, or bulletin of 
the Department, for the type of insurer for which the MGA is 
establishing loss reserves. 

(5) “Underwrite” means the authority to accept or reject risk on behalf of 
the insurer. 

(b) Control is presumed to exist if any person directly or indirectly owns, 
controls, holds with the power to vote, or holds proxies representing ten 
percent (10%) or more of the voting securities of any other person. The 
Commissioner may determine, after furnishing all persons in interest notice 
and opportunity to be heard and making specific findings of fact to support the 
determination, that control exists in fact, notwithstanding the absence of a 
presumption to that effect. The Commissioner may determine upon application 
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that any person does not or will not upon the taking of some proposed action 
control another person. The Commissioner may prospectively revoke or modify 
that determination, after the notice and opportunity to be heard, whenever, in 
the Commissioner’s judgment, revocation, or modification is consistent with 
this Article. 

(c) No person shall act as an MGA with respect to risks located in this State 
for an insurer unless that person is a licensed agent in this State. No person 
shall act as an MGA representing an insurer with respect to risks located 
outside of this State unless that person is licensed as an agent in this State; 
and the license may be a nonresident license. The Commissioner may require 
a bond in an amount acceptable to the Commissioner for the protection of the 
insurer. The Commissioner may require the MGA to maintain an errors and 
omissions policy. 

(d) No person acting as an MGA shall place business with an insurer unless 
there is in force a written contract between the MGA and the insurer that sets 
forth the responsibilities of each party and, where both parties share respon- 
sibility for a particular function, specifies the division of such responsibilities, 
and that contains the following minimum provisions: 

(1) The insurer may terminate the contract for cause upon written notice 
to the MGA. The insurer may suspend the underwriting authority of 
the MGA during the pendency of any dispute regarding the cause for 
termination. 

(2) The MGA will render accounts to the insurer detailing all transactions 
and remit all funds due under the contract to the insurer on not less 
than a monthly basis. 

(3) All funds collected for the account of an insurer will be held by the 
MGA in a fiduciary capacity in a bank that is a member of the Federal 
Reserve System. This account shall be used for all payments on behalf 
of the insurer. The MGA may retain no more than three months 
estimated claims payments and allocated loss adjustment expenses. 

(4) Separate records of business written by the MGA will be maintained. 
The insurer shall have access to and right to copy all accounts related 
to its business in a form usable by the insurer, and the Commissioner 
shall have access to all books, bank accounts, and records of the MGA 
in a form usable to the Commissioner. The records shall be retained 
according to the provisions of 11 NCAC 11C.0105. 

(5) The contract may not be assigned in whole or part by the MGA. 

(6) Appropriate underwriting guidelines, including: the maximum annual 
premium volume; the basis of the rates to be charged; the types of 
risks that may be written; maximum limits of liability; applicable 
exclusions; territorial limitations; policy cancellation provisions; and 
the maximum policy period. The insurer shall have the right to cancel 
po euaue any policy of insurance subject to applicable laws and 
rules. 

(7) If the contract permits the MGA to settle claims on behalf of the 
insurer: 

a. All claims must be reported to the insurer in a timely manner. 

b. A copy of the claim file will be sent to the insurer at its request or 
as soon as it becomes known that the claim: has the potential to 
exceed an amount determined by the insurer and approved by the 
Commissioner; involves a coverage dispute; may exceed the 
MGA’s claims settlement authority; is open for more than six 
months; or is closed by payment of an amount set by the insurer 
and approved by the Commissioner. 

c. All claim files will be the joint property of the insurer and MGA. 
However, upon an order of liquidation of the insurer the files shall 
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become the sole property of the insurer or its estate; the MGA 
shall have reasonable access to and the right to copy the files on 
a timely basis. 

d. Any settlement authority granted to the MGA may be terminated 
for cause upon the insurer’s written notice to the MGA or upon 
the termination of the contract. The insurer may suspend the 
settlement authority during the pendency of any dispute regard- 
ing the cause for termination. 

(8) Where electronic claims files are in existence, the contract must 
address the timely transmission of the data. 

(9) If the contract provides for a sharing of interim profits by the MGA, 
and the MGA has the authority to determine the amount of the 
interim profits by establishing loss reserves, controlling claim pay- 
ments, or by any other manner, interim profits will not be paid to the 
MGA until one year after they are earned for property insurance 
business and five years after they are earned on casualty business and 
not until the profits have been verified under subsection (f) of this 
section. 

(10) The MGA shall not: 

a. Bind reinsurance or retrocessions on behalf of the insurer, except 
that the MGA may bind facultative reinsurance contracts pursu- 
ant to obligatory facultative agreements if the contract with the 
insurer contains reinsurance underwriting guidelines including, 
for both reinsurance assumed and ceded, a list of reinsurers with 
which such automatic agreements are in effect, the coverages and 
amounts or percentages that may be reinsured, and commission 
schedules; 

b. Commit the insurer to participate in insurance or reinsurance 
syndicates; 

c. Appoint any producer without assuring that the producer is law- 
fully licensed to transact the type of insurance for which the 
producer is appointed; 

d. Without prior approval of the insurer, pay or commit the insurer to 
pay a claim over a specified amount, net of reinsurance, which 
shall not exceed one percent (1%) of the insurer’s policyholder’s 
surplus as of the preceding December 31; 

e. Collect any payment from a reinsurer or commit the insurer to any 
claim settlement with a reinsurer, without the insurer’s prior 
approval. If prior approval is given, a report must be promptly 
forwarded to the insurer; 

f. Permit its subproducer to serve on the insurer’s board of directors; 

g. Jointly employ an individual who is employed with the insurer; or 

h. Appoint a sub-MGA. 

(e) An insurer shall have on file by June 1 of each year an audited financial 
report of each MGA with which it is doing business. The report shall include 
the opinion of an independent certified public accountant, report the financial 
position of the MGA as of the most recent year-end and the results of its 
operations and cash flows, and include appropriate notes to financial state- 
ments. The insurer shall provide a copy of the report to the Commissioner 
within 15 days of receipt by the insurer. 

(f) If an MGA establishes loss reserves, the insurer shall provide with its 
annual statement, in addition to any other required statement of actuarial 
opinion, the statement of a qualified actuary attesting to the adequacy of loss 
reserves established on business produced by the MGA. The statement shall 
comply in all respects with the NAIC Annual Statement Instructions regarding 
the Statement of Actuarial Opinion. 
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(g) The insurer shall periodically, at least semiannually, conduct an on-site 
review of the underwriting and claims processing operations of the MGA. The 
insurer shall prepare and maintain a written report on the review and make 
it available to the Commissioner upon the Commissioner’s request. 

(h) Binding authority for all reinsurance contracts, except those contracts 
expressly permitted under sub-subdivision (d)(10)a. of this section, or partici- 
pation in insurance or reinsurance syndicates, shall rest with an officer of the 
insurer, who shall not be affiliated with the MGA. 

(i) Within 15 days after entering into or termination of a contract with an 
MGA, the insurer shall provide written notification of the appointment or 
termination to the Commissioner. Notices of appointment of an MGA shall 
include a copy of the contract, a statement of duties that the MGA is expected 
to perform on behalf of the insurer, the lines of insurance for which the MGA 
is to be authorized to act, whether any affiliation exists between the insurer 
and the MGA and the basis for the affiliation, NAIC biographical affidavit for 
each officer, director, and each person who owns ten percent (10%) or more of 
the outstanding voting stock of the MGA, and any other information the 
Commissioner may request. The Commissioner may prescribe the form to be 
used for notification of the information required by this item. 

(j) The Commissioner shall disapprove any such contract that: 

(1) Does not contain the required contract provisions specified in subsec- 
tion (d) of this section; 

(2) Subjects the insurer to excessive charges for expenses or commission; 

(3) Vests in the MGA any control over the management of the affairs of the 
insurer to the exclusion of the board of directors of the insurer; 

(4) Is entered into with any person if the person or its officers and 
directors are of known bad character or have been affiliated directly or 
indirectly through ownership, control, management, reinsurance 
transactions, or other insurance or business relationships with any 
person known to have been involved in the improper manipulation of 
assets, accounts, or reinsurance; or 

(5) Is determined by the Commissioner to contain provisions that are not 
fair and reasonable to the insurer. 

Failure of the Commissioner to disapprove any such contract within 30 days 
after the contract has been filed with the Commissioner constitutes the 
Commissioner’s approval of the contract. An insurer may continue to accept 
business from the person until the Commissioner disapproves the contract. 
Any disapproval shall be in writing. The Commissioner may withdraw ap- 
proval of any contract the Commissioner has previously approved if the 
Commissioner determines that the basis of the original approval no longer 
exists or that the contract has, in actual operation, shown itself to be subject 
to disapproval on any of the grounds in this subsection. If the Commissioner 
withdraws approval of a contract, the Commissioner shall give the insurer 
notice of, and written reasons for, the withdrawal of approval. The Commis- 
sioner shall grant any party to the contract a hearing upon request. 

(k) An insurer shall review its books and records each quarter to determine 
if any agent has become an MGA. If the insurer determines that an agent has 
become an MGA, the insurer shall promptly notify the agent of that determi- 
nation and the insurer and agent must fully comply with the provisions of this 
Article within 15 days. 

(1) An insurer shall not appoint to its board of directors an officer, director, 
employee, subagent, or controlling shareholder of its MGAs. This subsection 
does not apply to relationships governed by Article 19 of this Chapter or, if 
applicable, G.S. 58-3-165. 

(m) The acts of an MGA are considered to be the acts of the insurer on whose 
behalf it is acting. An MGA may be examined by the Commissioner under G.S. 
58-2-131 through G.S. 58-2-134 as if it were an insurer. 
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(n) If the Commissioner determines that an MGA or any other person has 
not materially complied with this section or with any rule adopted or order 
issued under this section, after notice and opportunity to be heard, the 
Commissioner may order: 

(1) For each separate violation, a civil penalty under the procedures in 

G.S. 58-2-70(d); or 

(2) Revocation or suspension of the person’s license. 

(3) Repealed by Session Laws 1993, c. 452, s. 47. 
If the Commissioner finds that because of a material noncompliance that an 
insurer has suffered any loss or damage, the Commissioner may maintain a 
civil action brought by or on behalf of the insurer and its policyholders and 
creditors for recovery of compensatory damages for the benefit of the insurer 
and its policyholders and creditors or for other appropriate relief. 

(o) Nothing in this section affects the Commissioner’s right to impose any 

other penalties provided for in this Chapter. Nothing in this Article limits or 
restricts the rights of policyholders, claimants, and creditors. 
_(p) If an order of rehabilitation or liquidation of the insurer has been 
entered under Article 30 of this Chapter, and the receiver appointed under that 
order determines that the MGA or any other person has not materially 
complied with this section, or any regulation or order promulgated thereunder, 
and the insurer suffered any loss or damage therefrom, the receiver may 
maintain a civil action for recovery of damages or other appropriate sanctions 
for the benefit of the insurer. (1991, c. 681, s. 51; 1993, c. 452, ss. 43-48; 1993 
(Reg. Sess., 1994), c. 678, s. 19; 1995, c. 193, s. 34; 1999-132, s. 11.6; 2001-223, 
ss. 20.1, 20.2.) 


Editor’s Note. — Session Laws 2001-223, s. 
27 is a severability clause. 

Effect of Amendments. — Session Laws 
2001-223, ss. 20.1 and 20.2, effective June 15, 
2001, added subdivisions (a)(la) and (a)(2a); 
and in subsection (j), substituted “the” for 


tence following subdivision (j)(5), in the fourth 
sentence following subdivision (j)(5) deleted “af- 
ter a hearing heal under G.S. 58-2-50” following 
“may,” and substituted “if the Commissioner 
determines” for “upon finding,” and added the 
last two sentences of the subsection. 


“such” preceding “person” in the second sen- 


§ 58-34-5. Retrospective compensation agreements. 


(a) Retrospective compensation agreements for business written under 
Articles 1 through 64 of this Chapter must be filed with the Commissioner for 
his approval. 

(b) “Retrospective compensation agreement” means any such arrangement, 
agreement, or contract having as its purpose the actual or constructive 
retention by a domestic insurer of a fixed proportion of the gross premiums, 
with the balance of the premiums, retained actually or constructively by the 
agent or the producer of the business, who assumes to pay therefrom all losses, 
all subordinate commissions, loss adjustment expenses and his profit, if any, 
with other provisions of such arrangement, agreement, or contract auxiliary or 
incidental to such purpose. 

(c) The standards for approval shall be as set forth under G.S. 58-34-2(d)(5). 
(1987,'c. 752, s. 8; 1989, c. 485, s. 60; 1991, c. 681, s. 52.) 


§ 58-34-10. Management contracts. 


(a) Subject to G.S. 58-19-30(b)(4), any domestic insurer that enters into a 
management contract or custodial agreement must file that contract or 
agreement with the Commissioner on or before its effective date. 

(b) Any domestic insurer that has a management contract or custodial 
agreement shall file a statement with the initial filing of that contract that 
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discloses (i) criteria on which charges to the insurer are based for that contract; 
(ii) whether management personnel or other employees of the insurer are to be 
performing management functions and receiving any remuneration therefor 
through that contract in addition to the compensation by way of salary 
received directly from the insurer for their services; (iii) whether the contract 
transfers substantial control of the insurer or any of the powers vested in the 
board of directors, by statute, articles of incorporation, or bylaws, or substan- 
tially all of the basic functions of the insurer’s management; (iv) biographical 
information for each officer and director of the management firm; and (v) other 
information concerning the contract or the management or custodian firm as 
may be included from time to time in any registration forms adopted or 
approved by the Commissioner. The statement shall be filed on a form 
prescribed by the Commissioner. 

(c) Any domestic insurer that amends or cancels a management contract or 
custodial agreement filed under subsection (a) of this section shall notify the 
Commissioner within 15 business days after the amendment or cancellation. If 
the contract is amended, the notice shall provide a copy of the amended 
contract and shall disclose if the amendment affects any of the items in 
subsection (b) of this section. The Commissioner may prescribe a form to be 
used to provide notice under this subsection. 

(d) Any domestic insurer that has a management contract or custodial 
agreement shall file a statement on or before March 1 of each year, for the 
preceding calendar year, disclosing (i) total charges incurred by the insurer 
under the contract; (ii) any salaries, commissions, or other valuable consider- 
ation paid by the insurer directly to any officer, director, or shareholder of the 
management or custodian firm; and (iii) other information concerning the 
contract or the management or custodian firm as may be included from time to ~ 
time in any registration forms adopted or approved by the Commissioner. The 
Commissioner may prescribe a form to be used to provide the information 
required by this subsection. 

(e) Any domestic insurer that has a management contract may request an 
exemption from the filing requirements of this section if the contract is for a 
group of affiliated insurers on a pooled funds basis or service company 
management basis, where costs to the individual member insurers are charged 
on an actually incurred or closely estimated basis. The request for an 
exemption must be in writing, must explain the basis for the exemption, and 
must be received by the Commissioner on or before the effective date of the 
contract. As used in this subsection, “affiliated” has the same meaning as in 
G.S. 58-19-5(1). Management contracts exempted under this subsection must 
still be reduced to written form. (1987, c. 752, s. 8; 1989, c. 485, s. 61; 1991, c. 
681, s. 53; 1993, c. 452, s: 49; 2001-223, s. 20.3.) 


Editor’s Note. — Session Laws 2001-223, s. 
27 is a severability clause. 

Effect of Amendments. — Session Laws 
2001-223, s. 20.3, effective June 15, 2001, in 
subsection (a), added “or custodial agreement” 
and added “or agreement,” and deleted the 
former last sentence, defining management 
contracts; in subsection (b), in the first sen- 
tence, added “or custodial agreement” following 
“management contract” and added “or custodi- 


an” in clause (v), and substituted “The” for 
“Such” at the beginning of the second sentence; 
in the first sentence of subsection (c), added “or 
custodial agreement,” substituted “under” for 
“pursuant to,” and deleted “thereof” following 
“notify the Commissioner”; and in the first 
sentence of subsection (d), added “or custodial 
agreement,” and twice inserted “or custodian” 
preceding “firm.” 
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§ 58-34-15. Grounds for disapproval. 


(a) The Commissioner must disapprove any management contract or custo- 
res agreement filed under G.S. 58-34-10 if, at any time, the Commissioner 

nds: 

(1) That the service or management charges are based upon criteria 
unrelated either to the managed insurer’s profits or to the reasonable 
customary and usual charges for the services or are based on factors 
unrelated to the value of the services to the insurer; or 

(2) That management personnel or other employees of the insurer are to 
be performing management functions and receiving any remunera- 
tion for those functions through the management or service contract 
in addition to the compensation by way of salary received directly 
from the insurer for their services; or 

(3) That the contract would transfer substantial control of the insurer or 
any of the powers vested in the board of directors, by statute, articles 
of incorporation, or bylaws, or substantially all of the basic functions 
of the insurance company management; or 

(4) That the contract contains provisions that would be clearly detrimen- 
tal to the best interest of policyholders, stockholders, or members of 
the insurer; or 

(5) That the officers and directors of the management or custodial firm are 
of known bad character or have been affiliated, directly or indirectly, 
through ownership, control, management, reinsurance transactions, 
or other insurance or business relations with any person known to 
have been involved in the improper manipulation of assets, accounts, 
or reinsurance. 

(6) That the custodial agreement is not substantially the same as the form 
adopted by the Commissioner. 

(b) If the Commissioner disapproves any management contract or custodial 
agreement, notice of the disapproval shall be given to the insurer stating the 
reasons for the disapproval in writing. The Commissioner shall grant any 
party to the contract a hearing if the party requests a hearing. (1987, c. 752, s. 
8; 1991, c. 681, s. 54; 1998, c. 452, s. 50; 2001-223, s. 20.4.) 


Editor’s Note. — Session Laws 2001-223, s. 
27 is a severability clause. 

Effect of Amendments. — Session Laws 
2001-223, s. 20.4, effective June 15, 2001, 
added “or custodial agreement” in the introduc- 
tory language of subsection (a); twice substi- 
tuted “the” for “such” preceding “services” in 
subdivision (a)(1); substituted “for those func- 
tions” for “therefor” in subdivision (a)(2); added 
“or custodial” following “management” in sub- 


division (a)(5); added subdivision (a)(6); and in 
subsection (b), in the first sentence, added “or 
custodial agreement,” substituted “notice of the 
disapproval” for “notice of such action,” and 
substituted “stating the reasons for the disap- 
proval” for “assigning the reasons therefor,” and 
in the second sentence, substituted “if the party 
requests a hearing” for “upon request according 
to G.S. 58-250.”. 


§ 58-34-20: Repealed by Session Laws 1993, c. 452, s. 65. 


Cross References. — As to management 
contracts, see § 58-34-10. 
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ARTICLE 35. 


Insurance Premium Financing. 


§ 58-35-1. Definitions. 


When used in this Article: 

(1) An insurance premium finance company is hereby defined to be: 

a. Any person engaged, in whole or in part, in the business of entering 
into insurance premium finance agreements with insureds; or 

b. Any person engaged, in whole or in part, in the business of 
acquiring insurance premium finance agreements from other 
insurance premium finance companies. 

(2) “Insurance premium finance agreement” means a promissory note or 
other written agreement by which an insured promises or agrees to 
pay to, or to the order of, an insurance premium finance company the 
amount advanced or to be advanced under the agreement to an 
insurer or to an insurance agent, in payment of premiums on an 
insurance contract, together with a service charge as authorized and 
limited by this Article. (1963, c. 1118.) 


CASE NOTES 


Law Governing Premium Finance ments. In re Universal Motor Express, Inc., 72 
Agreements. — The North Carolina Insur- Bankr. 208 (Bankr. W.D.N.C. 1987). 
ance Premium Financing Act, governs secured Cited in Northcutt v. Clayton, 269 N.C. 428, 
transactions involving premium finance agree- 152 S.E.2d 471 (1967). 


§ 58-35-5. License required; fees. 


(a) No person except an authorized insurer shall engage in the business of 
an insurance premium finance company without obtaining a license from the 
Commissioner, as provided in this Article. 

(b) Application for license required under this Article shall be in writing, 
and in the form prescribed by the Commissioner. 

(c) When an applicant has more than one office, separate applications for 
license shall be made for each such office. 

(d) At the time of filing an application for a license, the applicant shall pay 
to the Commissioner the license fee. Upon original application or upon 
application subsequent to denial of application, or revocation, suspension or 
surrender of a license, an examination fee may be required. 

(e) There shall be two types of licenses issued to an insurance premium 
finance company: 

(1) An “A” type license shall be issued to insurance premium finance 
companies whose business of insurance premium financing is limited 
to the financing of insurance premiums of one insurance agent or 
agency and whose primary function is to finance only the insurance 
premium of such agent or agency. The license fee for an “A” type 
license shall be three hundred dollars ($300.00) for each license year 
or part thereof. 

(2) A “B” type license shall be issued to an insurance premium finance 
company whose business of insurance premium financing is not 
limited to the financing of insurance premiums of one insurance agent 
or agency and whose primary function is to finance the insurance 
premiums of more than one insurance agent or agency. The license fee 
for a “B” type license shall be one thousand two hundred dollars 
($1,200) for each license year or part thereof. 
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A branch office license may be issued for either an “A” type or “B” type 
license. The fee for the branch office license shall be fifty dollars ($50.00) for 
each license year or part thereof. The examination fee when required by this 
section shall be two hundred fifty dollars ($250.00) per application. (1968, c. 
1118; 1967, c. 1232, s. 1; 1989 (Reg. Sess., 1990), c. 1069, s. 7; 1995, c. 507, s. 


11A(c).) 


Cross References. — As to exemption of 


insurance premium finance companies licensed 


under this Article from the license tax on loan 
agencies or brokers, see § 105-88(b). 


CASE NOTES 


Fees Intended to Pay Expenses of Super- 
vision. — The fees exacted of insurance pre- 
mium financiers by this section and of persons 
engaged in business under the Consumers Fi- 


and supervising the business. Although any 
surplus collected under this section reverts to 
the general treasury of the State under § 58- 
35-95, this is merely an incidental budgetary 


nance Act by § 53-167 are intended to pay the 
necessary expenses of licensing, regulating, 


provision. Northcutt v. Clayton, 269 N.C. 428, 
152 S.E.2d 471 (1967). 


§ 58-35-10. Exceptions to license requirements. 


(a) Any person, firm or corporation doing business under the authority of 
any law of this State or of the United States relating to banks, trust companies, 
installment paper dealers, auto finance companies, savings and loan associa- 
tions, cooperative credit unions, agricultural credit corporations or associa- 
tions, organized under the laws of North Carolina or any person, firm or 
corporation subject to the provisions of the North Carolina Consumer Finance 
Act and the North Carolina Motor Vehicle Dealers and Manufacturers Licens- 
ing Law, Article 12, Chapter 20, of the General Statutes of North Carolina are 
exempt from the provisions of this Article. 

(b) An insurance company duly licensed in this State may make an 
installment payment charge as set forth in the rate filings and approved by the 
Commissioner and is thereby exempt from the provisions of this Article. 

(c) A fire and casualty insurance agent or an insurance broker duly licensed 
in this State who extends credit to and only to his own policyholders may 
charge and collect finance charges or other fees at a periodic (monthly) rate as 
provided in G.S. 24-11(a), after said amount has been outstanding for 30 days, 
and is hereby exempt from the provisions of this Article. Notwithstanding the 
exceptions set forth in subsections (a), (b) and (c) of this section, when any 
person, firm, or corporation shall exercise a power of attorney taken in 
connection with the financing of an insurance premium, such person, firm or 
corporation shall comply with the requirements of G.S. 58-35-85, as if it were 
an insurance premium financing company. (1963, c. 1118; 1967, c. 942, s. 1; 
1971, c. 1186, ss. 1, 2; 1995 (Reg. Sess., 1996), c. 742, s. 25.) 


Legal Periodicals. — For survey of 1976 
case law on insurance, see 55 N.C.L. Rev. 1052 
(1977). 


CASE NOTES 


Those Subject to This Article Not In- 
tended to Be Subject to Consumer Fi- 


surely it would not have enacted this Article in 
the first instance, since it exempts from its 


nance Act. — Had the legislature intended to 
subject to the provisions of the Consumer F%i- 
nance Act, § 53-164 et seq., those who make 
loans solely to finance insurance premiums, 


provisions those subject to the Consumer Fi- 
nance Act. The legislature did not deem it 
necessary for both the Commissioner of Banks 
and the Commissioner of Insurance to super- 
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vise an insurance premium financing company. 
Northcutt v. Clayton, 269 N.C. 428, 152 S.E.2d 
471 (1967). 

Agent May Impose Finance Charge. — 
Section 24-11 and this section authorize an 
insurance agent who extends customer credit 
on an open account to impose a finance charge 
on his own customers in an amount not to 
exceed an aggregate annual rate of 18 percent. 
Hyde Ins. Agency, Inc. v. Noland, 30 N.C. App. 
503, 227 S.E.2d 169 (1976). 

Providing Notice Is Given at Time 
Credit Is Extended. — The creditor could 
collect a finance charge on an open insurance 
account under the provisions of § 24-11(a) pro- 
vided the person to whom the credit was ex- 


CH. 58. INSURANCE 
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tended had been notified by the creditor when 
the credit was extended of all the details and 
circumstances pertaining to the imposition of 
finance charges. Hyde Ins. Agency, Inc. v. 
Noland, 30 N.C. App. 503, 227 S.E.2d 169 
(1976). 

It was the intention of the legislature to 
authorize the imposition of finance charges on 
an open insurance account, even though there 
had not been any prior express agreement 
between the parties regarding such charges. 
Such charges could not be imposed unless the 
debtor was given proper notice that the creditor 
intended to impose such finance charges. Hyde 
Ins. Agency, Inc. v. Noland, 30 N.C. App. 503, 
227 S.E.2d 169 (1976). 


§ 58-35-15. Issuance or refusal of license; bond; duration 
of license; renewal; one office per license; dis- 
play of license; notice of change of location. 


(a) Within 60 days after the filing of an application for a license accompa- 
nied by payment of the fees for license and examination, the Commissioner 
shall issue the license or may refuse to issue the license and so advise the 
applicant. The applicant shall submit with such application any and all 
information which the Commissioner may require to assist him in determining 
the financial condition, business.integrity, method of operation and protection 
to the public offered by the person filing such application. The Commissioner 
may require a bond not to exceed twenty-five thousand dollars ($25,000) on 
applications and any renewal thereof. Such license to engage in business in 
accordance with the provisions of this Article at the location specified in the 
application shall be executed in duplicate by the Commissioner and he shall 
transmit one copy to the applicant and retain a copy on file. A person required 
by this subsection to maintain a bond may, in lieu of that bond, deposit with the 
Commissioner the equivalent amount in cash, in certificates of deposit issued 
by banks organized under the laws of the State of North Carolina, or any 
national bank having its principal office in North Carolina, or securities, which 
shall be held in accordance with Article 5 of this Chapter. Securities may only 
be obligations of the United States or of federal agencies listed in G.S. 
147-69.1(c)(2) guaranteed by the United States, obligations of the State of 
North Carolina, or obligations of a city or county of this State. Any proposed 
deposit of an obligation of a city or county of this State is subject to the prior 
approval of the Commissioner. 

(b) Whenever the Commissioner denies an initial application for a license, 
he shall notify the applicant and advise, in writing, the applicant of the reasons 
for the denial of the license. Within 30 days of receipt of notification the 
applicant may make written demand upon the Commissioner for a hearing to 
determine the reasonableness of the Commissioner’s action. Such hearing 
ple be scheduled within 30 days from the date of receipt of the written 

emand. 

(c) Each license issued hereunder shall remain in full force and effect until 
the last day of June unless earlier surrendered, suspended, or revoked 
pursuant to this Article, and may be renewed for the ensuing license year upon 
the filing of an application and conforming with G.S. 58-35-5, but subject to all 
of the provisions of this Article. If an application for a renewal of a license is 
filed with the Commissioner before July 1 of any year, the license sought to be 
renewed shall be continued in full force and effect either until the issuance by 
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the Commissioner of the renewal license applied for or until five days after the 
Commissioner refuses to issue such renewal license under the provisions of 
this Article. 

(d) Only one office may be maintained under each license, but more than one 
license may be issued to the same licensee pursuant to this Article. 

(e) Such license shall state the name and address of the licensee and shall 
at all times be prominently displayed in the office of the licensee and shall not 
be transferable or assignable. 

(f) Before any licensee changes any office of his to another location, he shall 
give written notice thereof to the Commissioner. (1963, c. 1118; 1965, c. 1039; 
1989502485 25/,47; 1991,-c.-212;.55,.8%) 


§ 58-35-20. Grounds for refusal, suspension or revocation 
of licenses; surrender of licenses; reinstate- 
ment. 


(a) The Commissioner may forthwith deny, suspend, revoke, or refuse to 
renew or continue any license hereunder if he shall find that: 

(1) The licensee has failed to pay the annual license fee or any sum of 
money lawfully demanded under authority of any section of this 
Article or has violated or failed to comply with any demand, ruling, 
provision or requirement of the Commissioner lawfully made pursu- 
ant to or within the authority of this Article. 

(2) Any fact or condition exists which, if it had been known to exist at the 
time of the original application, would have caused the original 
license to have been refused. 

(b) The Commissioner may revoke or suspend only the particular license 
with respect to which grounds for revocation or suspension may occur or exist; 
or if he shall find that such grounds for revocation or suspension are of general 
application to all offices, or to more than one office, operated by such licensee, 
he shall revoke or suspend all of the licenses issued to such licensee or such 
number of licenses as such grounds apply to, as the case may be. 

(1) Any licensee may surrender any license by delivering to the Commis- 
sioner written notice that he thereby surrenders such license, but 
such surrender shall not affect such licensee’s civil or criminal liability 
for acts committed prior to such surrender. 

(2) No revocation or suspension or surrender of any license shall impair or 
affect the obligation of any insured under any lawful insurance 
premium finance agreement previously acquired or held by the 
licensee. 

(3) Every license issued hereunder shall remain in force and effect until 
the same shall have been surrendered, revoked, suspended, or expires 
in accordance with the provisions of this Article; but the Commis- 
sioner shall have authority to reinstate suspended licenses or to issue 
new licenses to a licensee whose license or licenses shall have been 
revoked, if no fact or condition then exists which clearly would have 
warranted the Commissioner in refusing originally to issue such 
license under this Article. (1963, c. 1118.) 


§ 58-35-25. Investigations; hearings. 


For the purpose of conducting investigations and holding hearings on 
insurance premium finance companies, the Commissioner shall have the same 
authority as that vested in him by G.S. 58-2-50 and 58-2-70. (1963, c. 1118; 
1987; c. 864, s-.3(b).) 
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§ 58-35-30. Licensee’s books and records; reports; refusing 
to exhibit records; making false statements. 


(a) The licensee shall keep and use in his business any books, accounts, and 
records that will enable the Commissioner to determine whether the licensee 
is complying with the provisions of this Article and with the rules and 
regulations lawfully made by the Commissioner hereunder. Every licensee 
shall preserve such books, accounts, and records, including cards used in a 
card system, if any, for at least three years after making the final entry in 
respect to any insurance premium finance agreement recorded therein; pro- 
vided, however, the preservation of photographic reproductions thereof or 
records in photographic, imaging, microfilm, or microfiche form shall consti- 
tute compliance with this requirement by any licensee. The Commissioner may 
require of licensees under oath and in the form prescribed by him regular or 
special reports as he may deem necessary to the proper supervision of licensees 
under this Article. 

(b) Any person who shall refuse, on demand, to exhibit to the Commissioner 
or to any deputy, or person acting with or for the Commissioner, the books, 
accounts or records as above provided, or who shall knowingly or willfully 
make any false statement in regard to the same shall be deemed guilty of a 
Class 1 misdemeanor. (1963, c. 1118; 1991, c. 720, s. 4; 1993, c. 539, s. 463; 
1994, Ex. Sess., c. 24, s. 14(c); 1999-157, s. 1.) 


§ 58-35-35. Excessive insurance premium finance charges; 
penalty. 


The knowingly taking, receiving, reserving, [or] charging a greater insur- 
ance premium finance charge than that authorized in this Article shall be held 
and adjudged a forfeiture of the entire insurance premium finance charge 
which the insurance premium finance agreement carries with it, or which has 
been agreed to be paid thereon; and if a greater insurance premium finance 
charge has been paid, the person paying the same or his legal representative 
may recover from the insurance premium finance company twice the entire 
amount of the insurance premium finance thus paid if action therefor is 
brought within two years from the time of such payment. (1968, c. 1118.) 


§ 58-35-40. Rebates and inducements prohibited; assign- 
ment of insurance premium finance agree- 
ments. 


(a) No insurance premium finance company shall pay, allow, or offer to pay 
or allow payment to an insurance agent, and no insurance agent shall accept 
from a company, a rebate as an inducement to the financing of an insurance 
policy with the company. No insurance premium finance company shall give or 
offer to give to an insurance agent, and no insurance agent shall accept from 
a company, any valuable consideration or inducement of any kind, directly or 
indirectly, other than an article of merchandise not exceeding one dollar 
($1.00) in value which shall have thereon the advertisement of the insurance 
premium finance company. An insurance premium finance company may 
purchase or otherwise acquire an insurance premium finance agreement from 
another insurance premium finance company with recourse against the 
insurance premium finance company on such terms and conditions as may be 
mutually agreed upon by the parties, if the agreement complies with the 
requirements of this Article. The terms and conditions of the agreement shall 
be subject to the approval of the Commissioner. 
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(b) No filing of the assignment or notice thereof to the insured shall be 
necessary to the validity of the written assignment of an insurance premium 
finance agreement as against creditors or subsequent purchases, pledges, or 
encumbrancers of the assignor. 

(c) As used in this section, the term “insurance premium finance company” 
includes employees of the company; the term “insurance agent” includes 
employees of the insurance agent; and the word “company” means an insur- 
ance premium finance company. (1963, c. 1118; 1989, c. 485, s. 64; 1991 (Reg. 
Sess., 1992), c. 837, s. 1; 1999-157, s. 7.) 


CASE NOTES 


Filing Unnecessary for Initial Assign- 
ment of Unearned Premiums to Premium 
Finance Company. — As no filing is neces- 
sary for the validity of a subsequent assign- 
ment by the insurance premium finance com- 


the initial assignment of unearned premiums 
to insurance premium finance company, posses- 
sion of the documents themselves being all that 
is required. In re Universal Motor Express, 
Inc., 72 Bankr. 208 (Bankr. W.D.N.C. 1987). 


pany, no filing is necessary for the validity of 


§ 58-35-45. Filing and approval of forms and _ service 
charges. 


(a) No insurance premium finance agreement form or related form shall be 
used in this State unless it has been filed with and written approval given by 
the Commissioner. 

(b) In addition each insurance premium finance company shall file with the 
Commissioner the service charge rate plan to be used in insurance premium 
financing including all modifications of service charges to be paid by the 
insured or others under the insurance premium finance agreement. Such 
filings shall not be used in this State until written approval has been given by 
the Commissioner. (1963, c. 1118.) 


§ 58-35-50. Form, contents and execution of insurance 
premium finance agreements. 


(a) An insurance premium finance agreement shall be in writing, dated, 
signed by the insured, and the printed portion thereof shall be in type that is 
legible, as determined by rule. It shall contain the entire agreement of the 
parties with respect to the insurance contract, the premiums for which are 
advanced or to be advanced under it, and the following: 


“INSURANCE PREMIUM FINANCE AGREEMENT 
NOTICE 


Do not sign this agreement before you read it. 
You are entitled to a copy of this agreement. 
Under the law, you have the right to pay off in advance the full 
amount due and under certain conditions to obtain a partial 
refund of the service charge.” 
(b) An insurance premium finance agreement shall: 
(1) Contain the following: 

a. The name and place of business of the insurance agent or broker 
negotiating the related insurance contract; 

b. The name of the insured and the residence, the place of business, 
or any other mailing address of the insured as specified by the 
insured; 
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c. The name and place of business of the insurance premium finance 
company to which installments or other payments are to be made; 

d. A brief description of the insurance contract; 

e. The premiums for which are advanced or to be advanced under the 
agreement; and 

f. The amount of the premiums for such insurance contract; and 

(2) Set forth the following items where applicable: 

a. The total amount of the premiums; 

b. The amount of the down payment; 

c. The principal balance, which is the difference between items a and 


d. The amount of the service charge; 

e. The balance payable by the insured, meaning the sum of the 
amounts stated under items c. and d. of this subdivision. 

f. The number of installments required, the amount of each install- 
ment expressed in dollars and the due date or period thereof. 

(c) The items set forth in subsection (b) of this section need not be stated in 
the sequence or order in which they appear in that subsection, and additional 
items may be included to explain the computations made in determining the 
amount to be paid by the insured. 

(d) No insurance premium finance agreement shall be signed by an insured 
when it contains any blank space to be filled in after it has been signed; 
however, if the insurance contract, the premiums for which are advanced or to 
be advanced under the agreement, has not been issued at the time of its 
signature by the insured and it so provides, the name of the authorized insurer 
by whom such insurance contract is issued and the policy number and the due 
date of the first installment may be left blank and later inserted in the original 
of the agreement after it has been signed by the insured. (1963, c. 1118; 
1999-157, s. 2.) 


CASE NOTES 


Cited in Northcutt v. Clayton, 269 N.C. 428, 
152 S.E.2d 471 (1967). 


§ 58-35-55. Limitations on service charges; computation; 
minimum charges. 


(a) An insurance premium finance company shall not directly or indirectly 
except as otherwise provided by law, impose, take, receive from, reserve, 
contract for, or charge an insured greater service charges than are permitted 
by this Article. No insurance premium finance company shall be permitted to 
charge or finance any membership fees, dues, registration fees, or any other 
charges except the service charges provided for in this Article for financing 
insurance premiums on policies of insurance lawfully placed in this State. 

(b) An insurance premium finance company may, in an insurance premium 
finance agreement, contract for, charge, receive, and collect a service charge for 
financing the premiums under the agreement computed as provided in 
subsection (c). 

(c) The service charge provided for in this section shall be computed on the 
principal balance of the insurance premium finance agreement from the 
inception date of the insurance contract, the premiums for which are advanced 
or to be advanced under the agreement unless otherwise provided under rules 
and regulations prescribed by the Commissioner, to and including the date 
when the final installment of the insurance premium finance agreement is 
payable, at a rate not exceeding twelve dollars ($12.00) per one hundred 
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dollars ($100.00) per annum; plus a nonrefundable origination fee which shall 
not exceed fifteen dollars ($15.00) per premium finance agreement. 

(d) The provisions of subsection (c) of this section pertaining to the time 
from which the service charge is calculated apply if the premiums under only 
one insurance contract are advanced or are to be advanced under an insurance 
premium finance agreement. If premiums under more than one insurance 
contract are advanced or are to be advanced under an insurance premium 
finance agreement, the service charge shall be computed from the earlier of the 
following: 

(1) The date that the premium is advanced on behalf of the insured. 
(2) The inception date of any insurance contract financed on the premium 
finance agreement. 

Only one minimum service charge shall apply to each insurance premium 
finance agreement. 

(e) No insurance agent or insurance premium finance company shall induce 
an insured to become obligated under more than one insurance premium 
finance agreement for the purpose of or with the effect of obtaining service 
charges in excess of those authorized by this Article. 

(f) A premium service agreement may provide for the payment by the 
insured of a delinquency and collection charge on each installment in default 
for a period of not less than five days in an amount of one dollar ($1.00) or a 
maximum of five percent (5%) of such installment, whichever is greater, 
provided that only one such delinquency and collection charge may be collected 
on any such installment regardless of the period during which it remains in 
default. (1963, c. 1118; 1967, c. 824; 1979, 2nd Sess., c. 1083, ss. 1, 2; 1981, c. 
394)/9151999-157, s. 3.) 


§ 58-35-60. Prohibited provisions in insurance premium 
finance agreements. 


No insurance premium finance agreement shall contain any provisions by 
which: 

(1) In the absence of default of the insured, the insurance premium 
finance company holding the agreement may, arbitrarily and without 
reasonable cause, accelerate the maturity of any part or all of the 
amount owing thereunder; 

(2) A power of attorney is given to confess judgment in this State; or 

(3) The insured relieves the insurance agent or the insurance premium 
finance company holding the agreement from liability for any legal 
rights or remedies which the insured may otherwise have against 
him. (1968, c. 1118.) 


§ 58-35-65. Delivery of copy of insurance premium finance 
agreement to insured. 


Before the due date of the first installment payable under an insurance 
premium finance agreement, the insurance premium finance company holding 
the agreement or the insurance agent shall cause to be delivered to the 
insured, or mail to the insured at the insured’s address as shown in the 
agreement, a copy of the agreement. (1963, c. 1118; 1999-157, s. 4.) 


§ 58-35-70. Payments by insured without notice of assign- 
ment of agreement. 


Unless the insured has notice of actual or intended assignment of the 
insurance premium finance agreement, payment thereunder by him to the last 
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known holder of the agreement shall be binding upon all subsequent holders or 
assignees. (1963, c. 1118.) 


§ 58-35-75. Statement of account; release on payment in 
full. 


(a) At any time after its execution, but not later than one year after the last 
payment thereunder, an insurance premium finance company holding an 
insurance premium finance agreement shall, upon written request of the 
insured, give or mail to him a written statement of the dates and amounts of 
payments and the total amount, if any, unpaid thereunder. 

(b) After the payment of all sums for which an insured is obligated under an 
insurance premium finance agreement, and upon his written demand, the 
insurance premium finance company holding the agreement shall deliver, or 
mail to the insured at his last known address, such one or more good and 
sufficient instruments as may be necessary to acknowledge payment in full 
and to release all interest in or rights to the insurance contracts, the premiums 
for which were advanced or are to be advanced under the agreement. (1963, c. 
1118.) 


§ 58-35-80. Credit upon anticipation of payments. 


(a) Notwithstanding the provisions of any insurance premium finance 
agreement to the contrary, any insured may pay it in full at any time before the 
maturity of the final installment of the balance thereof; and, if he does so and 
the agreement included an amount for service charge, he shall receive and be 
entitled to receive for such anticipation a refund credit thereon. 

(b) The amount of any such refund credit shall represent at least as great 
proportion of the service charge, if any, as the sum of the periodic balances 
after the month in which prepayment is made bears to the sum of all periodic 
balances under the schedule of installments in the agreement. Where the 
amount of the refund credit for anticipation of payment is less than one dollar 
($1.00), no refund need be made. This section does not relieve the premium 
finance company of its duty to report and deliver these unrefunded monies to 
the State Treasurer in accordance with G.S. 116B-29(b). (1963, c. 1118: 1981, c. 
394, s. 2; 1999-157, s.-5.) 


Editor’s Note. — Section 116B-29(b), re- 
ferred to in subsection (8) above, has been 
repealed. See now § 116B-60(b). 


§ 58-35-85. Procedure for cancellation of insurance con- 
tract upon default; return of unearned premi- 
ums; collection of cash surrender value. 


When an insurance premium finance agreement contains a power of attor- 
ney or other authority enabling the insurance premium finance company to 
cancel any insurance contract or contracts listed in the agreement, the 
insurance contract or contracts shall not be cancelled unless the cancellation is 
effectuated in accordance with the following provisions: 

(1) Not less than 10 days’ written notice is sent by personal delivery, 
first-class mail, electronic mail, or facsimile transmission to the last 
known address of the insured or insureds shown on the insurance 
premium finance agreement of the intent of the insurance premium 
finance company to cancel his or their insurance contract or contracts 
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unless the defaulted installment payment is received. Notification 
thereof shall also be provided to the insurance agent. 

(2) After expiration of the 10-day period, the insurance premium finance 
company shall send the insurer a request for cancellation and shall 
send notice of the requested cancellation to the insured by personal 
delivery, first-class mail, electronic mail, electronic transmission, or 
facsimile transmission at his last known address as shown on the 
records of the insurance premium finance company and to the agent. 
Upon written request of the insurance company, the premium finance 
company shall furnish a copy of the power of attorney to the insurance 
company. The written request shall be sent by mail, personal delivery, 
electronic mail, or facsimile transmission. 

(3) Upon receipt of a copy of the request for cancellation notice by the 
insurer, the insurance contract shall be cancelled with the same force 
and effect as if the request for cancellation had been submitted by the 
insured, without requiring the return of the insurance contract or 
contracts. 

(4) All statutory, regulatory, and contractual restrictions providing that 
the insured may not cancel the insurance contract unless the insurer 
first satisfies the restrictions by giving a prescribed notice to a 
governmental agency, the insurance carrier, an individual, or a person 
designated to receive the notice for said governmental agency, insur- 
ance carrier, or individual shall apply where cancellation is effected 
under the provisions of this section. 

(4a) If an insurer receives notification from an insurance agent or pre- 
mium finance company that the initial down payment for the pre- 
mium being financed has been dishonored by a financial institution, 
or otherwise unpaid, there is no valid contract for insurance and the 
policy will be voided. 

(5) Whenever an insurance contract is cancelled in accordance with this 
section, the insurer shall promptly return whatever gross unearned 
premiums are due under the contract to the insurance premium 
finance company effecting the cancellation for the benefit of the 
insured or insureds, no later than 30 days after the effective date of 
cancellation. Whenever the return premium is in excess of the amount 
due the insurance premium finance company by the insured under the 
agreement, the excess shall be remitted promptly to the order of the 
insured, as provided in subdivision (8) of this section, subject to the 
minimum service charge provided for in this Article. In the event that 
a premium is subject to an audit to determine the final premium 
amount, the amount to be refunded to the premium finance company 
shall be calculated upon the deposit premium and the insurer shall 
return that amount to the premium finance company no later than 30 
days after the effective date of cancellation. This provision shall not 
limit any other remedies the insurer may have against the insured for 
additional premiums. 

(6) The provisions of this section relating to request for cancellation by the 
insurance premium finance company of an insurance contract and the 
return by an insurer of unearned premiums to the insurance premium 
finance company, also apply to the surrender by the insurance 
premium finance company of an insurance contract providing life 
insurance and the payment by the insurer of the cash value of the 
contract to the insurance premium finance company, except that the 
insurer may require the surrender of the insurance contract. 

(7) The insurer shall not deduct from any return premiums any amount 
owed to the insurer for any other indebtedness owed to the insurer by 
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the insured on any policy or policies other than those being financed 
under the premium finance agreement. 


(8) In the event that the crediting of return premiums to the account of 


the insured results in a surplus over the amount due from the insured, 
the premium finance company shall refund the excess to the insured 
as soon as possible, but in no event later than 30 days of receipt of the 
return premium, provided that no refund shall be required if it is in an 
amount less than one dollar ($1.00). This subdivision does not relieve 
the premium finance company of its duty to report and deliver these 
unrefunded monies to the State Treasurer in accordance with G.S. 
116B-29(b). 


(9) In the event that a balance due the premium finance company remains 


on the account after the cancellation of the agreement, the outstand- 
ing balance may earn interest at the rate stated in the agreement 
until paid in full. | 


(10) Ifa mortgagee or other loss payee is shown on the insurance contract, 


the insurer shall notify the mortgagee or loss payee of the cancella- 
tion. The written notice shall be sent by mail, personal delivery, 
electronic mail, or facsimile transmission to the designated mortgag- 
ee’s or loss payee’s last known address. Proof of mailing is sufficient 
proof of notice. Failure to send this notice to any designated mort- 
gagee or loss payee shall not give rise to any claim on the part of the 
insured. (1963, c. 1118;°1967, c. 825; 1969, c. 941; 1987, c. 864, s. 22: 


POS omer 2 es: les [OSG oymis Gr) 


Editor’s Note. — Section 116B-29(b), re- 
ferred to in subsection (b) above, has been 
repealed. See now 116B-60(b). 


CASE NOTES 


Filing of Premium Finance Agreement 
Unnecessary. — Since the purpose of any 
filing is to give notice to other potential credi- 
tors, there is no need for notice of a premium 
finance agreement, as the debtor cannot assign 
its unearned premiums to any other parties. In 
re Universal Motor Express, Inc., 72 Bankr. 208 
(Bankr. W.D.N.C. 1987). 

As no filing is necessary for the validity of a 
subsequent assignment by the insurance pre- 
mium finance company, no filing is necessary 
for the validity of the initial assignment of 
unearned premiums to insurance premium fi- 
nance company, possession of the documents 
themselves being all that is required. In re 
Universal Motor Express, Inc., 72 Bankr. 208 
(Bankr. W.D.N.C. 1987). 

No Requirement of Perfection of Right 
to Unearned Premiums. — Under North 
Carolina law, there is no requirement that any 
right to unearned premiums in a premium 
financing agreement be perfected in any man- 
ner. In re Universal Motor Express, Inc., 72 
Bankr. 208 (Bankr. W.D.N.C. 1987). 

Authority to Cancel Policy and Collect 
Unearned Premium as Security. — The 
authority given by a borrower to an insurance 
premium finance company to cancel the policy 


and collect the unearned premium upon the 
borrower’s default is security analogous to a 
chattel mortgage or a_ conditional sale. 
Northcutt v. Clayton, 269 N.C. 428, 152 S.E.2d 
471 (1967). | 

The burden is upon the insurance com- 
pany to show that all statutory require- 
ments have been complied with, including 
the 10 days’ written notice by the premium 
finance company to the insured, together with 
said notice to the insurance agent, prior to the 
premium finance company requesting cancella- 
tion of the policy. Grant v. State Farm Mut. 
Auto. Ins. Co., 1 N.C. App. 76, 159 S.E.2d 368 
(1968). 

The burden of proving cancellation by 
the insured or his agent is on the insur- 
ance company. Ingram v. Nationwide Mut. 
Ins. Co., 5 N.C. App. 255, 168 S.E.2d 224 (1969). 

To avoid liability to a third-party bene- 
ficiary of an assigned risk automobile in- 
surance policy, the insurer must allege and 
prove cancellation and termination of the policy 
in accordance with the applicable statutes. 
Grant v. State Farm Mut. Autc. Ins. Co., 1.N-C. 
App. 76, 159 S.E.2d 368 (1968). 

Insurance policy was cancelled the day 
insurance company received the cancella- 
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tion request from a premium financing com- 
pany requesting cancellation because the in- 
sured defaulted on his payments. Unisun Ins. 
Co. v. Goodman, 117 N.C. App. 454, 451 S.E.2d 
4 (1994). 

Redress of Insurance Company Where 
Finance Company Wrongfully Requests 
Cancellation. — If the premium finance com- 
pany misleads the insurance company wrong- 
fully by requesting cancellation of the policy, 
the insurance company can seek redress from 
the premium finance company. Ingram v. Na- 
tionwide Mut. Ins. Co., 5 N.C. App. 255, 168 
S.E.2d 224 (1969). 

Compliance Shown. — Appellants com- 
plied with the cancellation provisions of a fi- 
nance agreement with appellee tractor-trailer 
owner, which provisions track the language of 
this section, where the uncontradicted evidence 
indicated that the appellee was given more 
than 10 days’ notice before his policy was can- 
celled. Cahoon v. Canal Ins. Co., 140 N.C. App. 
577, 537 S.E.2d 538 (2000). 

Compliance Not Shown. — While insur- 
ance premium finance company did comply 
with the requirement that cancellation notice 
have the wording “Notice of Cancellation” in 
bold print at the top, company did not comply 
with this section’s requirements since it failed 
to mail the insurer a request for cancellation, 
including a copy of the power of attorney, and to 
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mail a copy of the request for cancellation to the 
insured. GEICO v. New South Ins. Co., 119 N.C. 
App. 700, 459 S.E.2d 817 (1995). 

This section does not require an insur- 
ance company to obtain a copy of a policy 
holder’s power of attorney from a finance 
company; it requires the finance company to 
furnish such upon “written request of the in- 
surance company.” Cahoon vy. Canal Ins. Co., 
140 N.C. App. 577, 537 S.E.2d 538 (2000). 

Regarding the Time for Mailing the No- 
tice of Cancellation. — The court disagreed 
with the plaintiff tractor-trailer owner’s con- 
tention that the defendant insurer prematurely 
sent the Notice of Cancellation to the finance 
company. Cahoon vy. Canal Ins. Co., 140 N.C. 
App. 577, 537 S.E.2d 538 (2000). 

The cancellation of plaintiff tractor- 
trailer owner’s insurance policy complied 
with regulations promulgated pursuant to 
this section, specifically the North Carolina 
Administrative Code title 11, r. 13.0317. 
Cahoon v. Canal Ins. Co., 140 N.C. App. 577, 
537 S.E.2d 538 (2000). 

Applied in Graves v. ABC Roofing Co., 55 
N.C. App. 252, 284 S.E.2d 718 (1981). 

Stated in Hayes v. Hartford Accident & 
Indem. Co., 274 N.C. 73, 161 S.E.2d 552 (1968). 

Cited in Paris v. Woolard, 128 N.C. App. 416, 
497 S.E.2d 283 (1998), cert. denied, 348 N.C. 
283, 502 S.E.2d 843 (1998). 


§ 58-35-90. Violations; penalties. 


Any person who shall engage in the business referred to in this Article 
without first receiving a license, or who shall fail to secure a renewal of his 
license upon the expiration of the license year, or shall engage in the business 
herein referred to after the license has been suspended or revoked as herein 
provided, or who shall fail or refuse to furnish the information required of the 
Commissioner, or who shall willfully and knowingly enter false information on 
an insurance premium finance agreement, or who shall fail to observe the rules 
and regulations made by the Commissioner pursuant to this Article, shall be 
deemed guilty of a Class 1 misdemeanor. (1963, c. 1118; 1965, c. 1040; 1985, c. 
666, s. 20; 1993, c. 539, s. 464; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 58-35-95. Disposition of fees. 


All fees collected hereunder shall be credited to the account of the Commis- 
sioner for the specific purpose of providing the personnel, equipment and 
supplies necessary to enforce this Article, but the Director of the Budget shall 
have the right to budget the revenues received in accordance with the 
requirements of the Commissioner for the purposes herein required, and at the 
end of the fiscal year, if any sum whatever shall remain to the credit of the 
Commissioner, derived from the sources herein referred to, the same shall 
revert to the general treasury of the State to be appropriated as other funds. 
@1968,9¢ 1118; 19915°c720, 8. 5) 
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CASE NOTES 


Cited in Northcutt v. Clayton, 269 N.C. 428, 
152 S.E.2d 471 (1967). 


§ 58-35-1000. Fees are nonrefundable. 


All fees that are imposed and collected under this Article are nonrefundable. 
(1993 (Reg. Sess., 1994), c. 678, s. 20.) 


ARTICLE 36. 


North Carolina Rate Bureau. 


§ 58-36-1. North Carolina Rate Bureau created. 


There is hereby created a Bureau to be known as the “North Carolina Rate 
Bureau,” with the following objects and functions: 

(1) To assume the functions formerly performed by the North Carolina 
Fire Insurance Rating Bureau, the North Carolina Automobile Rate 
Administrative Office, and the Compensation Rating and Inspection 
Bureau of North Carolina, with regard to the promulgation of rates, 
for insurance against loss to residential real property with not more 
than four housing units located in this State and any contents thereof 
and valuable interest therein and other insurance coverages written 
in connection with the sale of such property insurance; except as 
provided in G.S. 58-36-3(a)(6), for theft of and physical damage to 
nonfleet private passenger motor vehicles; for liability insurance for 
such motor vehicles, automobile medical payments insurance, unin- 
sured motorists coverage and other insurance coverages written in 
connection with the sale of such liability insurance; and for workers’ 
compensation and employers’ liability insurance written in connection 
therewith except for insurance excluded from the Bureau’s jurisdic- 
tion in G.S. 58-36-1(3). 

(2) The Bureau shall provide reasonable means to be approved by the 
Commissioner whereby any person affected by a rate or loss costs 
made by it may be heard in person or by the person’s authorized 
representative before the governing committee or other proper exec- 
utive of the Bureau. 

(3) The Bureau shall promulgate and propose rates for insurance against 
loss to residential real property with not more than four housing units 
located in this State and any contents thereof or valuable interest 
therein and other insurance coverages written in connection with the 
sale of such property insurance; for insurance against theft of or 
physical damage to nonfleet private passenger motor vehicles; for 
hability insurance for such motor vehicles, automobile medical pay- 
ments insurance, uninsured and underinsured motorists coverage 
and other insurance coverages written in connection with the sale of 
such liability insurance; and, as provided in G.S. 58-36-100, for loss 
costs and residual market rate filings for workers’ compensation and 
employers’ liability insurance written in connection therewith. This 
subdivision does not apply to motor vehicles operated under certifi- 
cates of authority from the Utilities Commission, the Interstate 
Commerce Commission, or their successor agencies, where insurance 
or other proof of financial responsibility is required by law or by 
regulations specifically applicable to such certificated vehicles. 
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(4) Agreements may be made between or among members with respect to 


equitable apportionment among them of insurance which may be 
afforded applicants who are in good faith entitled to but who are 
unable to procure such insurance through ordinary methods. The 
members may agree between or among themselves on the use of 
reasonable rate modifications for such insurance, agreements, and 
rate modifications to be subject to the approval of the Commissioner. 


(5)a. It is the duty of every insurer that writes workers’ compensation 


insurance in this State and is a member of the Bureau, as defined 
in this section and G.S. 58-36-5 to insure and accept any workers’ 
compensation insurance risk that has been certified to be “diffi- 
cult to place” by any fire and casualty insurance agent who is 
licensed in this State. When any such risk is called to the 
attention of the Bureau by receipt of an application with an 
estimated or deposit premium payment and it appears that the 
risk is in good faith entitled to such coverage, the Bureau will 
bind coverage for 30 days and will designate a member who must 
issue a standard workers’ compensation policy of insurance that 
contains the usual and customary provisions found in those 
policies. Multiple coordinated policies, as defined by the Bureau 
and approved by the Commissioner, may be used for the issuance 
of coverage under this subdivision for risks involved in employee 
leasing arrangements. Coverage will be bound at 12:01 A.M. on 
the first day following the postmark time and date on the 
envelope in which the application is mailed including the esti- 
mated annual or deposit premium, or the expiration of existing 
coverage, whichever is later. If there should be no postmark, 
coverage will be effective 12:01 A.M. on the date of receipt by the 
Bureau unless a later date is requested. Those applications hand 
delivered to the Bureau will be effective as of 12:01 A.M. of the 
date following receipt by the Bureau unless a later date is 
requested. The Bureau will make and adopt such rules as are 
necessary to carry this section into effect, subject to final approval 
of the Commissioner. As a prerequisite to the transaction of 
workers’ compensation insurance in this State, every member of 
the Bureau that writes such insurance must file with the Bureau 
written authority permitting the Bureau to act in its behalf, as 
provided in this section, and an agreement to accept risks that are 
assigned to the member by the Bureau, as provided in this 
section. 


b. The Bureau shall maintain a compendium of employers refused 


voluntary coverage, which shall be made available by the Bureau 
to all insurers, licensed agents, and self-insureds’ administrators 
doing business in this State. It shall be stored and indexed to 
allow access to information by industry, primary classifications of 
employees, geography, experience modification, and in any other 
manner the Bureau determines is commercially useful to facili- 
tate voluntary coverage of listed employers. The Bureau shall be 
immune from civil liability for erroneous information released by 
the Bureau pursuant to this section, provided that the Bureau 
acted in good faith and without malicious or willful intent to harm 
in releasing the erroneous information. 


c. Failure or refusal by any assigned employer risk to make full 


disclosure to the Bureau, servicing carrier, or insurer writing a 
. . . . 7 . 
policy of information regarding the employer’s true ownership, 
change of ownership, operations, or payroll, or any other failure 
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to disclose fully any records pertaining to workers’ compensation 
insurance shall be sufficient grounds for the termination of the 
policy of that employer. 


(6) The Bureau shall maintain and furnish to the Commissioner on an 


annual basis the statistics on earnings derived by member companies 
from the investment of unearned premium, loss, and loss expense 
reserves on nonfleet private passenger motor vehicle insurance poli- 
cies written in this State. Whenever the Bureau proposes rates under 
this Article, it shall prepare a separate exhibit for the experience 
years in question showing the combined earnings realized from the 
investment of such reserves on policies written in this State. The 
amount of earnings may in an equitable manner be included in the 
ratemaking formula to arrive at a fair and equitable rate. The 
Commissioner may require further information as to such earnings 
and may require calculations of the Bureau bearing on such earnings. 


(7) Member companies shall furnish, upon request of any person carrying 


nonfleet private passenger motor vehicle insurance in the State upon 
whose risk a rate has been promulgated, information as to rating, 
including the method of calculation. (1977, c. 828, s. 6; 1981, c. 888, ss. 
1-3; 1983, c. 416, s. 5; 1985 (Reg. Sess., 1986), c. 1027, s. 5.1; 1991, c. 
339, s. 1; 1993, c. 409, s. 27; 1993 (Reg. Sess., 1994), c. 679, s. 8.5; 1995, 
emo0bees ol: ceo Lie suelS: 1999-13 2eSSi tL a3 ol 990-2 LOM aalale 


2001-236, s. 2; 2001-389, ss. 1, 2; 2001-423, s. 3.) 


Cross References. — As to the regulation of 
insurance rates, see § 58-40-1 et seq. 

Editor’s Note. — Session Laws 2001-389, s. 
6, provides: “This act becomes effective January 
1, 2002. Rates, rating systems, territories, clas- 
sifications, and policy forms lawfully in use on 
January 1, 2002, may continue to be used 
thereafter.” 

Effect of Amendments. — Session Laws 
2001-236, s. 2, as amended by Session Laws 
2001-423, s. 3, effective January 1, 2002, in- 
serted “personal excess liability or personal 
“umbrella” insurance” in the third sentence of 
subdivision (3). 

Session Laws 2001-389, ss. 1 and 2, effective 
January 1, 2002, in subdivision (1), added “ex- 
cept as provided in G.S. 58-36-3(a)(6),” and 
substituted “nonfleet private passenger motor 
vehicles” for “private passenger (nonfleet) mo- 


tor vehicles as the same are defined under 
Article 40 of this Chapter”; and in subdivision 
(3), as amended by Session Laws 2001-236, 
deleted the final sentence, regarding exclusions 
to the Bureau’s jurisdiction. 

Legal Periodicals. — For note discussing 
compulsory rating bureaus and the antitrust 
laws, see 54 N.C.L. Rev. 481 (1967). 

For a survey of 1977 law on insurance, see 56 
N.C.L. Rev. 1084 (1978). 

For survey of 1980 administrative law, see 59 
N.C.L. Rev. 1017 (1981). 

For note discussing changes in automobile 
rate regulation and the role of the Insurance 
Commissioner in North Carolina, see 17 Wake 
Forest L. Rev. 822 (1981). 

For article discussing limitations on ad hoc 
adjudicatory rulemaking by an administrative 
agency, see 61 N.C.L. Rev. 67 (1982). 


CASE NOTES 


Editor’s Note. — Some of the cases cited 
below were decided under former statutory pro- 
VISIONS. 

Legislative Intent. — It was the legislative 
intent in enacting this Article to eliminate 
unfair and unnecessary delay in_ the 
ratemaking process. State ex rel. Comm’r of 
Ins. v. North Carolina Rate Bureau, 40 N.C. 
App. 85, 252 S.E.2d 811, cert. denied, 297 N.C. 
452, 256 S.E.2d 810 (1979). 

Purpose of former Article relating to the 
North Carolina Fire Insurance Rating Bureau 
was to provide for the public, at reasonable 


cost, insurance in financially responsible com- 
panies. Not only fair play, but the accomplish- 
ment of this legislative purpose as well, re- 
quired that the premium be fixed at a level 
which would enable the insuring company, i.e., 
the entire insurance industry in this State 
treated as if it were one company, (1) to pay the 
losses which will be incurred during the life of 
the policies to be issued under such rates, (2) to 
pay other operating expenses, and (3) to retain 
a “fair and reasonable profit” and no more. In re 
North Carolina Fire Ins. Rating Bureau, 275 
N.C. 15, 165 S.E.2d 207 (1969). 
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Statutory plan of former Article relating to 
the North Carolina Fire Insurance Rating Bu- 
reau contemplated a uniform premium rate 
schedule for all companies operating in the 
State. In re North Carolina Fire Ins. Rating 
Bureau, 275 N.C. 15, 165 S.E.2d 207 (1969). 

In the statutory plan, the State has under- 
taken to make available to its people the eco- 
nomic necessity of fire insurance policies which 
actually insure by authorizing the Bureau to 
propose premium rates just as would a single 
company having a monopoly of the fire insur- 
ance business in North Carolina. To protect the 
public against the danger of exorbitant rates 
for this economic necessity, which danger is 
inherent in monopolistic price fixing, the legis- 
lature has vested in the Commissioner its own 
authority to withhold approval of such rates 
_ proposed by the Bureau and to fix rates which 
are fair and reasonable. In re North Carolina 
Fire Ins. Rating Bureau, 275 N.C. 15, 165 
S.E.2d 207 (1969). 

The Bureau is not a State agency. The 
rating bureau is a body separate and apart 
from the State, in that it is composed of private 
citizens as to its employees and governing com- 
mittee, but it is also answerable to the Commis- 
sioner at every turn. Allstate Ins. Co. v. Lanier, 
242 F. Supp. 73 (E.D.N.C. 1965), cer. denied, 
385 U.S. 930, 87 S. Ct. 290, 17 L. Ed. 2d 212 
(1966), aff'd, 361 F.2d 870 (4th Cir.) 

The North Carolina Rate Bureau is charged 
with promulgating rates for insurance against 
loss, including fire loss, to residential real prop- 
erty with not more than four housing units 
located in North Carolina. Bentley v. North 
Carolina Ins. Guar. Ass’n, 107 N.C. App. 1, 418 
S.E.2d 705 (1992). 

The Bureau is to be regarded as if it 
were the only insurance company operat- 
ing in North Carolina, for ratemaking pur- 
poses, and as if it had an earned premium 
experience, an incurred loss experience and an 
operating expense experience equivalent to the 
composite of those of the companies actually in 
operation. In re North Carolina Fire Ins. Rat- 
ing Bureau, 275 N.C. 15, 165 S.E.2d 207 (1969); 
State ex rel. Comm’r of Ins. v. North Carolina 
Fire Ins. Rating Bureau, 291 N.C. 55, 229 
S.E.2d 268 (1976). 

For ratemaking purposes, the Bureau is 
treated as if it were the only insurance com- 
pany writing policies upon the risks over which 
it has jurisdiction. The Bureau is regarded as 
having an earned premium experience, an in- 
curred loss experience and an operating ex- 
pense experience equivalent to the composite of 
all those companies over which it has jurisdic- 
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tion. This is proper since all companies writing 
policies covering the risks over which the Bu- 
reau has jurisdiction are members of the Bu- 
reau. Foremost Ins. Co. v. Ingram, 292 N.C. 
244, 232 S.E.2d 414 (1977). 

Scope of Commissioner’s Authority. — 
The authority of the commissioner to review, 
approve, modify, or disapprove insurance rates 
promulgated by the rate bureau is limited to 
that authority granted by the General Assem- 
bly. State ex rel. Comm’r of Ins. v. North Caro- 
lina Rate Bureau, 75 N.C. App. 201, 331 S.E.2d 
124, cert. denied, 314 N.C. 547, 335 S.E.2d 319 
(1985). 

The commissioner did not have the stat- 
utory authority to withhold approval of an 
11.7% rate increase for farmowner insurance 
coverages subject to the rate bureau’s jurisdic- 
tion on the condition that the insurance service 
office file for a rate decrease for farmowner 
insurance coverages not subject to the rate 
bureau’s jurisdiction. State ex rel. Comm’r of 
Ins. v. North Carolina Rate Bureau, 75 N.C. 
App. 201, 331 S.E.2d 124, cert. denied, 314 N.C. 
547, 335 S.E.2d 319 (1985). 

Use of Rate Bureau Form Does Not Con- 
fer Jurisdiction over Fleet Policy. — By 
requiring rejection of under-insured motorist 
(UIM) coverage to be accomplished by use of a 
specific Rate Bureau form, § 20-279.21(b)(4) 
does not effectively confer additional jurisdic- 
tional authority to the Rate Bureau, but is 
merely concerried with avoiding confusion and 
ambiguity through the use of a single standard 
and approved form, and mandating use of a 
Rate Bureau form for rejection of UIM coverage 
within a fleet policy does not necessarily con- 
flict with this section. Hendrickson v. Lee, 119 
N.C. App. 444, 459 S.E.2d 275 (1995). 

Applied in State ex rel. Comm’r of Ins. v. 
North Carolina Rate Bureau, 44 N.C. App. 191, 
261 S.E.2d 671 (1979). 

Stated in State ex rel. Comm’r of Ins. v. 
North Carolina Rate Bureau, 300 N.C. 381, 269 
S.E.2d 547 (1980); State ex rel. Hunt v. North 
Carolina Reinsurance Facility, 49 N.C. App. 
206, 271 S.E.2d 302 (1980); State ex rel. 
Comm’r of Ins. v. North Carolina Rate Bureau, 
52 N.C. App. 79, 277 S.E.2d 844 (1981). 

Cited in Doud v. K & G Janitorial Servs., 69 
N.C. App. 205, 316 S.E.2d 664 (1984); State ex 
rel. Comm’r of Ins. v. North Carolina Rate 
Bureau, 97 N.C. App. 644, 389 S.E.2d 574 
(1990); North Carolina Steel, Inc. v. National 
Council Comp. Ins., 347 N.C. 627, 496 S.E.2d 
369 (1998); State ex rel. Commissioner of Ins. v. 
North Carolina Rate Bureau, 350 N.C. 539, 516 
S.E.2d 150 (1999). 
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§ 58-36-2. Private passenger motor vehicles; number of 
nonfileet policies. 


Notwithstanding the definition of “nonfleet” in G.S. 58-40-10(2), the Bureau 
shall adopt rules, subject to the Commissioner’s approval, that specify the 
circumstances under which more than four private passenger motor vehicles 


may be covered under a nonfleet private passenger motor vehicle policy that is 
subject to this Article. (1995 (Reg. Sess., 1996), c. 730, s. 2.) 


§ 58-36-3. Limitation of scope; motorcycle endorsements 
allowed; Department of Insurance report. 


(a) The Bureau has no jurisdiction over: 

(1) Excess workers’ compensation insurance for employers qualifying as 
self-insurers as provided in Article 47 of this Chapter or Article 5 of 
Chapter 97 of the General Statutes. 

(2) Farm buildings, farm dwellings, and their appurtenant structures; 
farm personal property or other coverages written in connection with 
farm real or personal property. 

(3) Travel or camper trailers designed to be pulled by private passenger 
motor vehicles, unless insured under policies covering nonfleet pri- 
vate passenger motor vehicles. 

(4) Mechanical breakdown insurance covering nonfleet private passenger 
motor vehicles and other incidental coverages written in connection 
with this insurance, including emergency road service assistance, trip 
interruption reimbursement, rental car reimbursement, and tire 
coverage. 

(5) Residential real and personal property insured in multiple line insur- 
ance policies covering business activities as the primary insurable 
interest; and marine, general liability, burglary and theft, glass, and 
animal collision insurance, except when such coverages are written as 
an integral part of a multiple line insurance policy for which there is 
an indivisible premium. 

(6) Insurance against theft of or physical damage to motorcycles, as 
defined in G.S. 20-4.01(27)d. 

(7) Personal excess liability or personal “umbrella” insurance. 

(b) Member companies writing motorcycle liability insurance under this 
Article and writing insurance against theft of or physical damage to motorcy- 
cles under Article 40 of this Chapter may incorporate motorcycle theft and 
physical damage coverage as an endorsement to the liability policy issued 
under this Article. 

(c) Beginning on February 1, 2003, and annually thereafter, the Depart- 
ment of Insurance shall report to the President Pro Tempore of the Senate and 
the Speaker of the House of Representatives on the effectiveness of S.L. 
2001-389 in assuring the provision of insurance coverage to motorcyclists at 
fair and economical rates. (2001-389, ss. 3, 5.1.) 


Editor’s Note. — Session Laws 2001-389, s. act becomes effective January 1, 2002. Rates, 
5.1 was codified as subsection (c) of this section rating systems, territories, classifications, and 
at the direction of the Revisor of Statutes. policy forms lawfully in use on January 1, 2002, 

Session Laws 2001-389, s. 6, provides: “This may continue to be used thereafter.” 
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§ 58-36-5. Membership as a prerequisite for writing insur- 
ance; governing committee; rules and regula- 
tions; expenses. 


(a) Before the Commissioner shall grant permission to any stock, nonstock, 
or reciprocal insurance company or any other insurance organization to write 
in this State insurance against loss to residential real property with not more 
than four housing units located in this State or any contents thereof or 
valuable interest therein or other insurance coverages written in connection 
with the sale of such property insurance; or insurance against theft of or 
physical damage to private passenger (nonfleet) motor vehicles; or liability 
insurance for such motor vehicles, automobile medical payments insurance, 
uninsured motorists coverage or other insurance coverage written in connec- 
tion with the sale of such liability insurance; or workers’ compensation and 
employers’ liability insurance written in connection therewith; except for 
insurance excluded from the Bureau’s jurisdiction in G:S. 58-36-1(3); it shall be 
a requisite that they shall subscribe to and become members of the Bureau. 

(b) Each member of the Bureau writing any one or more of the above lines 
of insurance in North Carolina shall, as a requisite thereto, be represented in 
the Bureau and shall be entitled to one representative and one vote in the 
administration of the affairs of the Bureau. They shall, upon organization, 
elect a governing committee which governing committee shall be composed of 
equal representation by stock and nonstock members. The governing commit- 
tee of the Bureau shall also have as nonvoting members two persons who are 
not employed by or affiliated with any insurance company or the Department 
and who are appointed by the Governor to serve at his pleasure. 

(c) The Bureau, when created, shall adopt such rules and regulations for its 

orderly procedure as shall be necessary for its maintenance and operation. No 
such rules and regulations shall discriminate against any type of insurer 
because of its plan of operation, nor shall any insurer be prevented from 
returning any unused or unabsorbed premium, deposit, savings or earnings to 
its policyholders or subscribers. The expense of such Bureau shall be borne by 
its members by quarterly contributions to be made in advance, such contribu- 
tions to be made in advance by prorating such expense among the members in 
accordance with the amount of gross premiums derived from the above lines of 
insurance in North Carolina during the preceding year and members entering 
the Bureau since that date to advance an amount to be fixed by the governing 
committee. After the first fiscal year of operation of the Bureau the necessary 
expense of the Bureau shall be advanced by the members in accordance with 
rules and regulations to be established and adopted by the governing commit- 
tee. The Bureau shall be empowered to subscribe for or purchase any necessary 
service, and employ and fix the salaries of such personnel and assistants as are 
necessary. 

(d) The Commissioner is hereby authorized to compel the production of all 
books, data, papers and records and any other data necessary to compile 
statistics for the purpose of determining the underwriting experience of lines 
of insurance referred to in this Article, and this information shall be available 
and for the use of the Bureau for the capitulation and promulgation of rates on 
lines of insurance as are subject to the ratemaking authority of the Bureau. 
(1977, c, 828; s. 6; 1981, c. 888, s. 4; 1985 (Reg. Sess., 1986), c. 1027, s. 6; 1991, 
hl 0 ORE a Ba 


Legal Periodicals. — For article analyzing missioner’s rate-making authority, see 61 
the scope of the North Carolina Insurance Com- N.C.L. Rev. 97 (1982). 
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CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under former statutory provisions. 

Membership Required. — Every company 
engaged in the writing of fire insurance poli- 
cies, including extended coverage endorse- 
ments attached thereto, is required to be a 
member of the Bureau. State ex rel. Comm’r of 
Ins. v. North Carolina Fire Ins. Rating Bureau, 
291 N.C. 55, 229 S.E.2d 268 (1976) (decided 
under former statutory provisions). 

Power to Require Audited Data in 
Ratemaking Case. — An order of the Com- 
missioner of Insurance that data submitted in a 
ratemaking case be audited was not in excess of 


his statutory powers as contemplated by § 58- 
2-90(b\(2) or § 150B-51(b)(2). State ex rel. 
Comm’r of Ins. v. North Carolina Rate Bureau, 
300 N.C. 381, 269 S.E.2d 547, rehearing de- 
nied, 301 N.C. 107, 273 S.E.2d 300 (1980). 

Applied in State ex rel. Comm’r of Ins. v. 
North Carolina Rate Bureau, 40 N.C. App. 85, 
252 S.E.2d 811 (1979). 

Cited in Doud v. K & G Janitorial Servs., 69 
N.C. App. 205, 316 S.E.2d 664 (1984); State ex 
rel. Commissioner of Ins. v. North Carolina 
Rate Bureau, 350 N.C. 539, 516 S.E.2d 150 
(1999); Prentiss v. Allstate Ins. Co., 87 F. Supp. 
2d 514 (W.D.N.C. 1999). 


§ 58-36-10. Method of rate making; factors considered. 


The following standards shall apply to the making and use of rates: 
(1) Rates or loss costs shall not be excessive, inadequate or unfairly 


discriminatory. 


(2) Due consideration shall be given to actual loss and expense experience 
within this State for the most recent three-year period for which that 
information is available; to prospective loss and expense experience 
within this State; to the hazards of conflagration and catastrophe; to 
a reasonable margin for underwriting profit and to contingencies; to 
dividends, savings, or unabsorbed premium deposits allowed or re- 
turned by insurers to their policyholders, members, or subscribers; to 
investment income earned or realized by insurers from their un- 
earned premium, loss, and loss expense reserve funds generated from 
business within this State; to past and prospective expenses specially 
applicable to this State; and to all other relevant factors within this 
State: Provided, however, that countrywide expense and loss experi- 
ence and other countrywide data may be considered only where 
credible North Carolina experience or data is not available. 

(3) In the case of property insurance rates under this Article, consider- 
ation may be given to the experience of property insurance business 
during the most recent five-year period for which that experience is 
available. In the case of property insurance rates under this Article, 
consideration shall be given to the insurance public protection classi- 
fications of fire districts established by the Commissioner. The Com- 
missioner shall establish and modify from time to time insurance 
public protection districts for all rural areas of the State and for cities 
with populations of 100,000 or fewer, according to the most recent 
annual population estimates certified by the State Planning Officer. In 
establishing and modifying these districts, the Commissioner shall 
use standards at least equivalent to those used by the Insurance 
Services Office, Inc., or any successor organization. The standards 
developed by the Commissioner are subject to Article 2A of Chapter 
150B of the General Statutes. The insurance public protection classi- 
fications established by the Commissioner issued pursuant to the 
provisions of this Article shall be subject to appeal as provided in G.S. 
08-2-75, et seq. The exceptions stated in G.S. 58-2-75(a) do not apply. 

(4) Risks may be grouped by classifications and lines of insurance for 
establishment of rates, loss costs, and base premiums. Classification 
rates may be modified to produce rates for individual risks in 
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accordance with rating plans that establish standards for measuring 
variations in hazards or expense provisions or both. Those standards 
may measure any differences among risks that can be demonstrated 
to have a probable effect upon losses or expenses. The Bureau shall 
establish and implement a comprehensive classification rating plan 
for motor vehicle insurance under its jurisdiction. No such classifica- 
tion plans shall base any standard or rating plan for private passen- 
ger (nonfleet) motor vehicles, in whole or in part, directly or indirectly, 
upon the age or gender of the persons insured. The Bureau shall at 
least once every three years make a complete review of the filed 
classification rates to determine whether they are proper and sup- 
ported by statistical evidence, and shall at least once every 10 years 
make a complete review of the territories for nonfleet private passen- 
ger motor vehicle insurance to determine whether they are proper and 
reasonable. 


(5) In the case of workers’ compensation insurance and employers’ liabil- 


ity insurance written in connection therewith, due consideration shall 
be given to the past and prospective effects of changes in compensa- 
tion benefits and in legal and medical fees that are provided for in 
General Statutes Chapter 97. (1977, c. 828, s. 6; 1979, c. 824, s. 1; 
TOS ISCHHZ 1 SYO"c: 790%1987) c. 632) s?1;°199176"644, s¥3921999-1382" 


s. 3.3; 2000-176, s. 1.) 


Editor’s Note. — Session Laws 2000-176, s. 
3, makes the act is effective August 2, 2000, and 
provides that any changes to classifications of 
insurance public protection districts issued by 
the Commissioner pursuant to the act shall 
become effective no sooner than 90 days after 
the standards for public protection district clas- 
sifications are adopted by the Department and 
shall apply to insurance policies issued or re- 
newed on or after that date. 

Effect of Amendments. — Session Laws 
2000-176, s. 1, in subdivision (3), substituted 
“property insurance” for “fire insurance” twice, 
substituted “rates under this Article” for “rates, 
as are subject to the ratemaking authority of 


the Bureau,” substituted “under this Article” for 
“that are subject to the ratemaking authority of 
the Bureau,” substituted “fire districts” for “ru- 
ral fire districts based upon standards,” and 
substituted the present third through seventh 
sentences for the former third sentence. See 
editor’s note for applicability and effective date. 

Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 

For survey of 1981 administrative law, see 60 
N.C.L. Rev. 1165 (1982). 

For article analyzing the scope of the North 
Carolina Insurance Commissioner’s rate-mak- 
ing authority, see 61 N.C.L. Rev. 97 (1982). 


CASE NOTES 


Editor’s Note. — Many of the cases cited 
below were decided under former statutory pro- 
visions. 

Fixing of Premium Rate as Exercise of 
Legislative Power. — In fixing by law the 
premium rate, it is the legislative power of the 
State which is being exercised. In re North 
Carolina Fire Ins. Rating Bureau, 275 N.C. 15, 
165 S.E.2d 207 (1969). 

The power to fix rates effective from a speci- 
fied future date is a legislative power, and this 
is no less true because its exercise is preceded 
by investigations and hearings. In re North 
Carolina Auto. Rate Admin. Office, 278 N.C. 
302, 180 S.E.2d 155 (1971). 

Subdivision (1) of this section applies 
only to insurance coverages subject to the 
rate bureau’s jurisdiction. State ex rel. 
Comm’r of Ins. v. North Carolina Rate Bureau, 


75 N.C. App. 201, 331 S.E.2d 124, cert. denied, 
SAIN. O41. 300 9.10.20 did edo) 

“Inadequate” and “Excessive” Rates. — 
In enacting the provisions of subdivision (1), 
the legislative intent was that the term “inad- 
equate” should operate to protect the interest of 
insurance companies in achieving rate levels 
which are sufficient for them to earn a reason- 
able profit, while the term “excessive” should 
operate to protect the interest of consumers in 
being offered rates which will not enable insur- 
ance companies to earn unreasonable profits. 
State ex rel. Comm’r of Ins. v. North Carolina 
Rate Bureau, 54 N.C. App. 601, 284 S.E.2d 339 
(1981), appeal dismissed, 305 N.C. 298, 290 
S.E.2d 708 (1982); State ex rel. Comm’r of Ins. 
v. North Carolina Rate Bureau, 75 N.C. App. 
201, 331 S.E.2d 124, cert. denied, 314 N.C. 547, 
335 S.E.2d 319 (1985). 
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Filed rate doctrine, as adopted in North 
Carolina, precludes a claim for damages mea- 
sured by the difference between the rates as 
approved by the commissioner and the rates 
which would have been approved but for the 
illegal conduct of the defendants; thus, the 
doctrine forbids the recalculation of commis- 
sioner-approved rates by a jury. North Carolina 
Steel, Inc. v. National Council on Comp. Ins., 
123 N.C. App. 163, 472 S.E.2d 578 (1996), aff’d 
in part and rev’d in part, 347 N.C. 627, 496 
S.E.2d 369 (1998). 

Filed rate doctrine does not act to bar any 
claims which involve damages other than in- 
flated rates. North Carolina Steel, Inc. v. Na- 
tional Council on Comp. Ins., 123 N.C. App. 
163, 472 S.E.2d 578 (1996), aff’d in part and 
rev'd in part, 347 N.C. 627, 496 S.E.2d 369 
(1998). 

Plaintiff may not claim damages on the 
grounds that a rate filed with and approved by 
a regulator as reasonable was nonetheless ex- 
cessive or inadequate because it was the prod- 
uct of an anticompetitive conspiracy or other 
unlawful conduct by the defendants. North 
Carolina Steel, Inc. v. National Council on 
Comp. Ins., 123 N.C. App. 163, 472 S.E.2d 578 
(1996), aff’d in part and rewd in part, 347 N.C. 
627, 496 S.E.2d 369 (1998). 

Discrimination Prohibited. — Former 
section prevented discrimination between un- 
protected farm and unprotected nonfarm prop- 
erties similar in location, construction and haz- 
ards, and having substantially the same degree 
of protection. In re North Carolina Fire Ins. 
Rating Bureau, 245 N.C. 444, 96 S.E.2d 344 
(1957). 

The prohibition against discrimination 
in rates is directed to insurers, agents, 
brokers and other representatives of insur- 
ers. Hyde Ins. Agency, Inc. v. Dixie Leasing 
Corp., 26 N.C. App. 138, 215 S.E.2d 162 (1975). 

Separate Classes of Property May Have 
Same Rate. — Properties need not necessarily 
be included in the same class in order for them 
to have the same fire insurance rate, but sepa- 
rate classes may have the same rate provided 
the location, construction and degree of protec- 
tion are substantially the same for both. In re 
North Carolina Fire Ins. Rating Bureau, 245 
N.C. 444, 96 S.E.2d 344 (1957). 

There is no requirement that the Rate 
Bureau must always use the same rate- 
making formulas. State ex rel. Comm’r of Ins. 
v. North Carolina Rate Bureau, 40 N.C. App. 
85, 252 S.E.2d 811, cert. denied, 297 N.C. 452, 
256 S.E.2d 810 (1979). 

Rates are made prospectively, not retro- 
actively; therefore, the entire procedure of 
ratemaking contemplates a looking to the fu- 
ture. State ex rel. Hunt v. North Carolina 
Reinsurance Facility, 302 N.C. 274, 275 S.E.2d 
399 (1981). 


CH. 58. INSURANCE 


§58-36-10 


It is not only impractical to fix premium rates 
retroactively, but is expressly required that 
premium rates fixed in accordance with the 
statutory plan be applied only to policies issued 
after the rates are so established. Conse- 
quently, the entire procedure contemplates a 
looking to the future. In re North Carolina Fire 
Ins. Rating Bureau, 275 N.C. 15, 165 S.E.2d 
207 (1969). 

As Distinguished from Surcharge As- 
sessments. — Ratemaking is a prospective 
process, while surcharge assessments involve 
recoupment for losses already incurred. State 
ex rel. Hunt v. North Carolina Reinsurance 
Facility, 302 N.C. 274, 275 S.B.2d 399 (1981). 

There is no presumption that a rate 
filing by the Bureau is correct and proper. 
In re North Carolina Fire Ins. Rating Bureau, 
275 N.C. 15, 165 S.E.2d 207 (1969). 

The burden is upon the Bureau to show 
that the rate schedule proposed by it is 
fair and reasonable and that it does not 
discriminate unfairly between risks. In re 
North Carolina Fire Ins. Rating Bureau, 275 
N.C. 15, 165 S.E.2d 207 (1969). 

There is no statute or decision that makes a 
request of the Bureau for an increase or de- 
crease in rates presumptively correct and 
proper. The burden is upon the Bureau to 
establish that the proposed rate is fair and 
reasonable and that it does not “unfairly dis- 
criminate between risks involving essentially 
the same construction and hazards, and having 
substantially the same degree of protection.” In 
re North Carolina Fire Ins. Rating Bureau, 245 
N.C. 444, 96 S.E.2d 344 (1957). 

Fair and Reasonable Profit as Ultimate 
Question. — The ultimate question for the 
Commissioner’s determination is whether the 
proposed rates will, after provision for reason- 
ably anticipated losses and operating expenses, 
leave for the insurers (considered as if the 
Bureau were a single company with the com- 
posite experience of all companies issuing 
homeowners insurance in North Carolina) a 
fair and reasonable profit and no more. State ex 
rel. Comm’r of Ins. v. North Carolina Fire Ins. 
Rating Bureau, 292 N.C. 471, 234 S.E.2d 720 
GLO () 

The ultimate question to be determined by 
the Commissioner is whether an increase in 
premium rates is necessary in order to yield a 
“fair and reasonable profit” in the immediate 
future (i.e., treating the Bureau as if it were an 
operating company whose experience in the 
past is the composite of the experiences of all of 
the operating companies), and if so, how much 
increase is required for that purpose. This 
cannot be determined without specific findings 
of fact, upon substantial evidence, as to: (1) The 
reasonably anticipated loss experience during 
the life of the policies to be issued in the near 
future; (2) The reasonably anticipated operat- 
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ing expenses in the same period; and (3) The 
percent of earned premiums which will consti- 
tute a “fair and reasonable profit” in that pe- 
riod. In re North Carolina Fire Ins. Rating 
Bureau, 275 N.C. 15, 165 S.E.2d 207 (1969); 
State ex rel. Comm’ of Ins. v. State ex rel. Att’y 
Gen., 16 N.C. App. 724, 193 S.E.2d 432 (1972). 

Calculation of Rate Level. — The Com- 
missioner provided for the appropriate amount 
for dividends and deviations in the profit pro- 
vision by calculating the amount that was pro- 
vided in his prospective rate level based on 
evidence in the record on existing levels. State 
ex rel. Comm’r of Ins. v. North Carolina Rate 
Bureau, 124 N.C. App. 674, 478 S.E.2d 794 
(1996), cert. denied, 346 N.C. 184, 486 S.E.2d 
271997): 

Where the established rate level was not 
inadequate, excessive, or unfairly discrimina- 
tory, the Commissioner of Insurance, in the 
exercise of his sound discretion and expertise, 
gave “due consideration” to dividends and devi- 
ations as required under this section. State ex 
rel. Commissioner of Ins. v. North Carolina 
Rate Bureau, 350 N.C. 539, 516 S.E.2d 150 
(1999). 

Investment Income Improperly Consid- 
ered. — The Commissioner erred as a matter 
of law in considering investment income from 
capital and surplus in his ratemaking calcula- 
tions. State ex rel. Comm’r of Ins. v. North 
Carolina Rate Bureau, 124 N.C. App. 674, 478 
S.E.2d 794 (1996), cert. denied, 346 N.C. 184, 
486 S.E.2d 217 (1997). 

Premium-to-Surplus Ratio. — There was 
substantial evidence to support the Commis- 
sioner’s selection of the traditional standard 2 
to 1 for the premium-to-surplus ratio. State ex 
rel. Comm’r of Ins. v. North Carolina Rate 
Bureau, 124 N.C. App. 674, 478 S.E.2d 794 
(1996), cert. denied, 346 N.C. 184, 486 S.E.2d 
217 (1997). 

Hypothetical Ratio. — There was nothing 
to preclude the Commissioner’s use of a hypo- 
thetical normative premium-to-surplus ratio as 
opposed to the actual ratio where there was 
substantial evidence to support the Commis- 
sioner’s selection. State ex rel. Comm’r of Ins. v. 
North Carolina Rate Bureau, 124 N.C. App. 
674, 478 S.E.2d 794 (1996), cert. denied, 346 
N.C. 184, 486 S.E.2d 217 (1997). 

Criteria for Determining Rates De- 
signed to Earn Fair and Reasonable 
Profit. — What rates are necessary to entitle 
the companies to earn a fair and reasonable 
profit, and no more, cannot be determined with- 
out specific findings of fact, upon substantial 
evidence, as to: (1) The reasonably anticipated 
loss experience during the life of the policies to 
be issued in the near future; (2) The reasonably 
anticipated operating expenses in the same 
period; and (3) The percent of earned premiums 
which will constitute a fair and reasonable 
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profit in that period. State ex rel. Comm’r of 
Ins. v. North Carolina Fire Ins. Rating Bureau, 
292 N.C. 471, 234 S.E.2d 720 (1977). 

The problem for the rate maker is to deter- 
mine what amount, collected as premiums at 
the inception of the policies hereafter to be 
issued, will enable the company (1) to pay 
losses to be incurred during the life of such 
policies, at replacement costs prevailing at the 
time of such losses, (2) to pay other proper 
operating expenses of the company, and (3) to 
retain a “fair and reasonable profit.” In re 
North Carolina Fire Ins. Rating Bureau, 275 
N.C. 15, 165 S.E.2d 207 (1969). 

Proposed rates will be proper for future use 
in North Carolina if they provide for antici- 
pated losses, loss adjustment expenses, and 
other expenses of the companies attributable to 
that line of insurance business and include in 
the formula an amount which would provide for 
a fair and reasonable underwriting profit to the 
companies. State ex rel. Att’y Gen., 16 N.C. 
App. 279, 192 S.E.2d 138 (1972). 

A “fair and reasonable profit” varies 
from time to time, like construction costs and 
consumer prices. In re North Carolina Fire Ins. 
Rating Bureau, 275 N.C. 15, 165 S.E.2d 207 
(1969); State ex rel. Comm’r of Ins. v. State ex 
rel. Att’y Gen., 16 N.C. App. 724, 193 S.E.2d 
432 (1972). 

A “reasonable profit” cannot be deter- 
mined until there is first a determination 
of reasonable expenses attributable to the 
business operated in this State. In re North 
Carolina Fire Ins. Rating Bureau, 275 N.C. 15, 
165 S.E.2d 207 (1969). 

“Prospective Loss Experience” and 
“Loss Trend”. — “Prospective loss experience” 
and the present “loss trend” relate not only to 
the number of fires and to the extent of the 
physical destruction thereby, but also to the 
cost of replacement of the destroyed property. 
In re North Carolina Fire Ins. Rating Bureau, 
275 N.C. 15, 165 S.E.2d 207 (1969). 

Adjustment of Past Loss Experience. — 
The past loss experience should be adjusted to 
take into account any newly discovered practi- 
cable procedures and devices for reducing the 
risk of fire. In re North Carolina Fire Ins. 
Rating Bureau, 275 N.C. 15, 165 S.E.2d 207 
(1969). 

The use of past experience to estimate 
future needs involves, of necessity, a projec- 
tion of known data into the unknown future. In 
re North Carolina Fire Ins. Rating Bureau, 275 
N.C. 15, 165 S.E.2d 207 (1969). 

Evidence that present conditions are 
not those which prevailed during former 
experience is relevant to the translation of 
the past experience into an informed judgment 
concerning the future. In re North Carolina 
Fire Ins. Rating Bureau, 275 N.C. 15, 165 
S.E.2d 207 (1969). 


615 


§58-36-10 


Evidence, otherwise competent, of a 
cost trend, upward or downward, which 
continues from the past into the present, and 
expert testimony, otherwise competent, that 
such trend may reasonably be expected to con- 
tinue into the future, so that future costs will be 
higher or lower than present costs, was evi- 
dence of “reasonable and related factors” which 
former section required the Commissioner to 
consider in making his own projection into the 
future. It was not a proper ground for the 
rejection of such evidence that such projection 
of an upward or downward cost trend into the 
future had never before been used in the rate- 
making process. The section did not contem- 
plate that procedures and methods for deter- 
mining replacement costs for the future be 
frozen. In re North Carolina Fire Ins. Rating 
Buréau,; 275 N.€295/165°S.E.2d 207 (1969). 

Evidence of Change After Date of Filing. 
— While former statute required that a hearing 
by the Commissioner upon a filing by the Bu- 
reau be held promptly, it was well within the 
bounds of possibility that, between the filing 
and the hearing, experience might be had 
which would be most relevant to the determi- 
nation of the direction of a projection of the 
present “loss trend” into the future. Such 
change in conditions after the date of the filing 
might indicate a sharply downward trend in 
construction costs or in fire hazard. The statute 
did not contemplate that the Commissioner 
should shut his eyes to such a change in condi- 
tions after the date of the filing. Moreover, the 
Bureau could offer evidence of more recent 
experience which corroborated its allegations 
in the filing. In re North Carolina Fire Ins. 
Rating Bureau, 275 N.C. 15, 165 S.E.2d 207 
(1969). 

This section requires that the Commis- 
sioner consider certain rating factors, in- 
cluding a reasonable margin for underwriting 
profit and to contingencies as well as dividends, 
savings, or unabsorbed premium deposits al- 
lowed or returned by insurers to their policy- 
holders, members, or subscribers. State ex rel. 
Comm’r of Ins. v. North Carolina Rate Bureau, 
97 N.C. App. 644, 389 S.E.2d 574 (1990). 

Factors for Consideration When Figur- 
ing Underwriting Profit. — Although the 
payment of dividends and rate deviations are 
by nature the result of business decisions, the 
Commissioner of Insurance was required to 
consider these factors when figuring underwrit- 
ing profit. State ex rel. Comm’r of Ins. v. North 
Carolina Rate Bureau, 97 N.C. App. 644, 389 
S.E.2d 574 (1990). 

This section lists the factors considered in 
ratemaking, and makes no provision for consid- 
eration of investment income from capital and 
surplus; the Court of Appeals therefore cor- 
rectly concluded that the Commissioner of In- 
surance cannot order rates based on underwrit- 
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ing profit provisions that require the 
consideration of-such income. State ex rel. Com- 
missioner of Ins. v. North Carolina Rate Bu- 
reau, 350 N.C. 539, 516 'S.E.2d 150 (1999). 

Statistical evidence which becomes avail- 
able at any time during a public hearing for the 
establishment of fire insurance rates and the 
use of which will produce no unreasonable 
delay should be admitted and taken into con- 
sideration in fixing rates. In re North Carolina 
Fire Ins. Rating Bureau, 2 N.C. App. 10, 162 
S.E.2d 671 (1968), modified, 275 N.C. 15, 165 
S.E.2d 207 (1969). 

Fire Insurance Rate Not to Be Fixed 
upon Consideration of Hazard Alone. — 
The General Assembly has never authorized a 
fire insurance rate to be fixed upon a consider- 
ation of hazard alone. In re North Carolina Fire 
Ins. Rating Bureau, 245 N.C. 444, 96 S.E.2d 
344 (1957). 

Consideration of Fire Rate Based on Not 
Less Than Five Years’ Experience. — Upon 
hearing of a petition of the former Fire Insur- 
ance Rating Bureau for review of fire insurance 
rates on a particular classification, the Com- 
missioner had no right to consider a rate which 
was not based on experience for a period of not 
less than five years next preceding the year in 
which the review is requested. In re North 
Carolina Fire Ins. Rating Bureau, 245 N.C. 
444, 96 S.E.2d 344 (1957). 

Income from Invested Capital Not Con- 
sidered in Ratemaking Cases. — It has 
never been the law in this jurisdiction that 
income from invested capital is to be considered 
in an insurance ratemaking case. State ex rel. 
Comm’r of Ins. v. North Carolina Rate Bureau, 
300 N.C. 381, 269 S.E.2d 547, rehearing de- 
nied, 301 N.C. 107, 273 S.E.2d 300 (1980). 

The Commissioner of Insurance erred as a 
matter of law in concluding that the law of this 
jurisdiction allowed consideration of income 
from invested capital in an _ insurance 
ratemaking case. State ex rel. Comm’r of Ins. v. 
North Carolina Rate Bureau, 300 N.C. 460, 269 
S.E.2d 538 (1980). 

The commissioner had to consider evidence 
tending to show that the insurance depart- 
ment’s expert witness based part of his calcu- 
lations on investment income from capital and 
surplus, because investment income from these 
sources may not be considered in insurance 
rate making. State ex rel. Comm’r of Ins. v. 
North Carolina Rate Bureau, 75 N.C. App. 201, 
331 S.E.2d 124, cert. denied, 314 N.C. 547, 335 
S.E.2d 319 (1985). 

Figures from Companies’ Reports as 
Competent Evidence. — In a proceeding ini- 
tiated by the Commissioner to consider the 
propriety of a reduction in the premium rate 
because of excessive profits accruing to the 
companies under existing rates, figures taken 
from the companies’ reports to him would qual- 
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ify as competent evidence of the “experience of 
the fire insurance business” within the mean- 
ing of this section and could be given “consid- 
eration” by him. Such evidence is equally com- 
petent in consideration of a filing by the 
Bureau. State ex rel. Comm’r of Ins. v. North 
Carolina Fire Ins. Rating Bureau, 292 N.C. 
471, 234 S.E.2d 720 (1977). 

Where countrywide data was used only 
to supplement North Carolina evidence, 
filing was not in violation of this section. 
State ex rel. Comm’r of Ins. v. North Carolina 
Rate Bureau, 40 N.C. App. 85, 252 S.E.2d 811, 
cert. denied, 297 N.C. 452, 256 S.E.2d 810 
(1979). 

Application for Increase Properly De- 
nied. — Application for an increase in insur- 
ance rates on unprotected farm dwellings, 
which would result in a higher rate from that 
applicable to unprotected nonfarm dwellings, 
similar in location, construction and hazards, 
and having substantially the same degree of 
protection, was properly denied by the Commis- 
sioner of Insurance, since former § 58-131 pro- 
scribed such discrimination. In re North Caro- 
lina Fire Ins. Rating Bureau, 245 N.C. 444, 96 
S.E.2d 344 (1957). 

Increase of Automobile Insurance Rates 
Upheld. — Though information which was 
more current might have been available to the 
Commissioner, the record supported a conclu- 
sion that automobile insurance rates should be 
increased and that substantial justice had been 
done to all parties concerned, both affected 
insurance companies and the consuming pub- 
lic. State ex rel. Comm’r of Ins. v. State ex rel. 
Att’y Gen., 18 N.C. App. 28, 195 S.E.2d 572, 
cert. denied, 283 N.C. 585, 196 S.E.2d 811 
(19:73), 

As to the statutory scheme for workers’ 
compensation rate-making, see State ex rel. 
Comm’ of Ins. v. North Carolina Rate Bureau, 
40 N.C. App. 85, 252 S.E.2d 811, cert. denied, 
297 N.C. 452, 256 S.E.2d 810 (1979). 

In a workers’ compensation rate hear- 
ing, the Commissioner of Insurance could 
properly consider investment income in 
determining whether a certain margin for un- 
derwriting was reasonable; however, the Com- 
missioner erred in requiring the investment 
income to be considered at a risk-free rate of 
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return rather than the rate of return actually 
experienced by the companies, since such re- 
quirement would limit the range of invest- 
ments by insurance companies contrary to the 
provisions of former § 58-7-90. State ex rel. 
Comm’r of Ins. v. North Carolina Rate Bureau, 
40 N.C. App. 85, 252 S.E.2d 811, cert. denied, 
297 N.C. 452, 256 S.E.2d 810 (1979). 

The commissioner was not required to 
approve rates which provided a positive 
underwriting profit as a matter of law, but 
was only required to give “due consideration” to 
this criteria. Consequently, the commissioner 
properly ordered a rate level that produced an 
underwriting loss while providing for an overall 
adequate profit. State ex rel. Comm’r of Ins. v. 
North Carolina Rate Bureau, 75 N.C. App. 201, 
331 8.E.2d 124, cert. denied, 314 N.C. 547, 335 
S.E.2d 319 (1985). 

The commissioner was not required to 
approve an underwriting profit greater 
than that requested by the rate bureau. 
State ex rel. Comm’r of Ins. v. North Carolina 
Rate Bureau, 75 N.C. App. 201, 331 S.E.2d 124, 
cert. denied, 314 N.C. 547, 335 S.E.2d 319 
(1985). 

The commissioner’s order of a five per- 
cent “excess multiplier” (i.e., computation 
providing premium against catastrophic losses) 
was based on evidence that was not material or 
substantial, that was fact speculation, and was 
rejected by the court. State ex rel. Comm’r of 
Ins. v. North Carolina Rate Bureau, 75 N.C. 
App. 201, 331 S.E.2d 124, cert. denied, 314 N.C. 
547, 335 S.E.2d 319 (1985). 

Applied in State ex rel. Comm’r of Ins. v. 
North Carolina Rate Bureau, 41 N.C. App. 310, 
255 S.E.2d 557 (1979); State ex rel. Comm’r of 
Ins. v. North Carolina Rate Bureau, 43 N.C. 
App. 715, 295 S.E.2d 922 (1979); State ex rel. 
Comm’r of Ins. v. North Carolina Rate Bureau, 
449N;C: App. 191,. 261°S:E.2d9671, (1979); 
Unigard Mut. Ins. Co. v. Ingram, 71 N.C. App. 
725, 323 S.E.2d 442 (1984). 

Stated in State ex rel. Comm’r of Ins. v. 
North Carolina Rate Bureau, 44 N.C. App. 191, 
261 S.E.2d 671 (1979). 

Cited in North Carolina Steel, Inc. v. Na- 
tional Council Comp. Ins., 347 N.C. 627, 496 
S.E.2d 369 (1998). 


§ 58-36-15. Filing loss costs, rates, plans with Commis- 
sioner; public inspection of filings. 


(a) The Bureau shall file with the Commissioner copies of the rates, loss 
costs, classification plans, rating plans and rating systems used by its 
members. Each rate or loss costs filing shall become effective on the date 
specified in the filing, but not earlier than 105 days from the date the filing is 
received by the Commissioner: Provided that (1) rate or loss costs filings for 
workers’ compensation insurance and employers’ liability insurance written in 
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connection therewith shall not become effective earlier than 120 days from the 
date the filing is received by the Commissioner or on the date as provided in 
G.S. 58-36-100, whichever is earlier; and (2) any filing may become effective on 
a date earlier than that specified in this subsection upon agreement between 
the Commissioner and the Bureau. 

(b) A filing shall be open to public inspection immediately upon submission 
to the Commissioner. 

(c) The Bureau shall maintain reasonable records, of the type and kind 
reasonably adapted to its method of operation, of the experience of its members 
and of the data, statistics or information collected or used by it in connection 
with the rates, rating plans, rating systems, loss costs and other data as 
specified in G.S. 58-36-100, underwriting rules, policy or bond forms, surveys 
or inspections made or used by it. 

(d) With respect to the filing of rates for nonfleet private passenger. motor 
vehicle insurance, the Bureau shall, on or before February 1 of each year, or 
later with the approval of the Commissioner, file with the Commissioner the 
experience, data, statistics, and information referred to in subsection (c) of this 
section and any proposed adjustments in the rates for all member companies 
of the Bureau. The filing shall include, where deemed by the Commissioner to 
be necessary for proper review, the data specified in subsections (c), (e), (g) and 
(h) of this section. Any filing that does not contain the data required by this 
subsection may be returned to the Bureau and not be deemed a proper filing. 
Provided, however, that if the Commissioner concludes that a filing does not 
constitute a proper filing he shall promptly notify the Bureau in writing to that 
effect, which notification shall state in reasonable detail the basis of the 
Commissioner’s conclusion. The Bureau shall then have a reasonable time to 
remedy the defects so specified. An otherwise defective filing thus remedied 
shall be deemed to be a proper and timely filing, except that all periods of time 
specified in this Article will run from the date the Commissioner receives 
additional or amended documents necessary to remedy all material defects in 
the original filing. 

(e) The Commissioner may require the filing of supporting data including: 

(1) The Bureau’s interpretation of any statistical data relied upon; 

(2) Descriptions of the methods employed in setting the rates; 

(3) Analysis of the incurred losses submitted on an accident year or policy 
year basis into their component parts; to wit, paid losses, reserves for 
losses and loss expenses, and reserves for losses incurred but not 
reported; 

(4) The total number and dollar amount of paid claims; 

(5) The total number and dollar amount of case basis reserve claims; 

(6) Earned and written premiums at current rates by rating territory; 

(7) Karned premiums and incurred losses according to classification plan 
categories; and 

(8) Income from investment of unearned premiums and loss and loss 
expense reserves generated by business within this State. 

Provided, however, that with respect to business written prior to January 1, 
1980, the Commissioner shall not require the filing of such supporting data 
which has not been required to be recorded under statistical plans approved by 
the Commissioner. 

(f) On or before September 1 of each calendar year, or later with the 
approval of the Commissioner, the Bureau shall submit to the Commissioner 
the experience, data, statistics, and information referred to in subsection (c) of 
this section and required under G.S. 58-36-100 and a residual market rate or 
prospective loss costs review based on those data for workers’ compensation 
insurance and employers’ liability insurance written in connection therewith. 
Any rate or loss costs increase for that insurance that is implemented under 


618 


§$58-36-15 ART. 36. NORTH CAROLINA RATE. BUREAU $58-36-15 


this Article shall become effective solely to insurance with an inception date on 
or after the effective date of the rate or loss costs increase. 

(g) The following information must be included in policy form, rule, and rate 
or loss costs filings under this Article and under Article 37 of this Chapter: 

(1) A detailed list of the rates, loss costs, rules, and policy forms filed, 
accompanied by a list of those superseded; and 

(2) A detailed description, properly referenced, of all changes in policy 
forms, rules, prospective loss costs, and rates, including the effect of 
each change. 

(h) Except to the extent the Commissioner determines that this subsection 
is inapplicable to filings made under G.S. 58-36-100 and except for filings made 
under G.S. 58-36-30, all policy form, rule, prospective loss costs, and rate 
filings under this Article and Article 37 of this Chapter that are based on 
statistical data must be accompanied by the following properly identified 
information: 

(1) North Carolina earned premiums at the actual and current rate level; 
losses and loss adjustment expenses, each on paid and incurred bases 
without trending or other modification for the experience period, 
including the loss ratio anticipated at the time the rates were 
promulgated for the experience period; 

(2) Credibility factor development and application; 

(3) Loss development factor derivation and application on both paid and 
incurred bases and in both numbers and dollars of claims; 

(4) Trending factor development and application; 

(5) Changes in premium base resulting from rating exposure trends; 

(6) Limiting factor development and application; 

(7) Overhead expense development and application of commission and 
brokerage, other acquisition expenses, general expenses, taxes, li- 
censes, and fees; 

(8) Percent rate or prospective loss costs change; 

(9) Final proposed rates; 

(10) Investment earnings, consisting of investment income and realized 
plus unrealized capital gains, from loss, loss expense, and unearned 
premium reserves; 

(11) Identification of applicable statistical plans and programs and a 
certification of compliance with them; 

(12) Investment earnings on capital and surplus; 

(13) Level of capital and surplus needed to support premium writings 
without endangering the solvency of member companies; and 

(14) Such other information that may be required by any rule adopted by 
the Commissioner. 

Provided, however, that no filing may be returned or disapproved on the 
grounds that such information has not been furnished if insurers have not 
been required to collect such information pursuant to statistical plans or 
programs or to report such information to the Bureau or to statistical agents, 
except where the Commissioner has given reasonable prior notice to the 
insurers to begin collecting and reporting such information, or except when the 
information is readily available to the insurers. 

(i) The Bureau shall file with and at the time of any rate or prospective loss 
costs filing all testimony, exhibits, and other information on which the Bureau 
will rely at the hearing on the rate filing. The Department shall file all 
testimony, exhibits, and other information on which the Department will rely 
at the hearing on the rate filing 20 days in advance of the convening date of the 
hearing. Upon the issuance of a notice of hearing the Commissioner shall hold 
a meeting of the parties to provide for the scheduling of any additional 
testimony, including written testimony, exhibits or other information, in 
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response to the notice of hearing and any potential rebuttal testimony, 
exhibits, or other information. This subsection also applies to rate filings made 
by the North Carolina Motor Vehicle Reinsurance Facility under Article 37 of 
this Chapter. (1977, c. 828, s. 6; 1979, c. 824, s. 2; 1981, c. 521, s. 1; 1985, c. 666, 
3. 3; 1985 (Reg. Sess., 1986), c. 1027, ss. 2, 3; 1993, c. 409, s. 10; 1995, c. 505; 


s. 2; 1999-132, ss. 3.4-3.6.) 


Editor’s Note. — Session Laws 1995, c. 505, 
s. 9, provides: “Notwithstanding G.S. 58-36- 
15(f), the Bureau may make its 1995 filing after 
September 1, 1995.” 


Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


CASE NOTES 


Editor’s Note. — Some of the cases below 
were decided under prior statutory provisions. 

“Reasonable Records”. — The term “rea- 
sonable records,” as used in this section, does 
not require, absent evidence of possible error, 
that data from all companies be presented in a 
rate filing. State ex rel. Comm’r of Ins. v. North 
Carolina Rate Bureau, 300 N.C. 474, 269 
S.E.2d 595 (1980). 

The Bureau must maintain reasonable 
records of the policy or bond forms made or 
used by it. Bentley v. North Carolina Ins. Guar. 
Ass’n, 107 N.C. App. 1, 418 S.E.2d 705 (1992). 

Power to Require Audited Data in 
Ratemaking Case. — An order of the Com- 
missioner of Insurance requiring that data sub- 
mitted in a ratemaking case be audited was not 
in excess of his statutory powers as contem- 
plated by § 58-2-90(b)(2) or former § 150A- 
51(2). State ex rel. Comm’r of Ins. v. North 
Carolina Rate Bureau, 300 N.C. 381, 269 
S.E.2d 547, rehearing denied, 301 N.C. 107, 
273 S.E.2d 300 (1980). 

Right of Bureau to Amend Filing. — 
When the Bureau makes a filing in which it 
proposes an increase in the premium rates, 
unquestionably, the Bureau may amend its 
filing so as to purpose a smaller increase in 
premium rates than that proposed in the orig- 
inal filing. State ex rel. Comm’r of Ins. v. North 
Carolina Fire Ins. Rating Bureau, 291 N.C. 55, 
229 S.E.2d 268 (1976). 

Withdrawal of Filing. — Nothing in this 
section relating to filings by the Bureau sup- 
ports the contention that a filing, once made, 
cannot be withdrawn for any reason satisfac- 
tory to the Bureau. In this respect, there is no 
basis for making a distinction between a filing 
which proposes an increase in the premium 
rate and a filing which proposes a decrease in 
such rate. State ex rel. Comm’r of Ins. v. North 
Carolina Fire Ins. Rating Bureau, 291 N.C. 55, 
229 S.E.2d 268 (1976). 

When a revised classification and rate 
plan change is filed, the last sentence in 
former § 58-30.4 provided that “the filing, 
hearing, disapproval, review and appeal proce- 


dures before the Commissioner and the courts” 
shall be subject to the procedures as provided 
for rates and classification plans in §§ 58-36- 
15, 58-36-20, and 58-36-25. Of these statutes, 
only § 58-36-20(a) speaks to any duty of the 
commissioner relevant to the subject. The stat- 
ute declares that once there has been a filing 
and once there has been notice given by the 
commissioner, there must be a hearing. State 
ex rel. Comm’r of Ins. v. North Carolina Rate 
Bureau, 61 N.C. App. 262, 300 S.E.2d 586, cert. 
denied, 308 N.C. 392, 301 S.E.2d 702, 308 N.C. 
548, 304 8.E.2d 242 (1983). 

The controlling statutes do not require 
the rate bureau to provide justification of 
classification changes in the rate filing 
itself. State ex rel. Comm’r of Ins. v. North 
Carolina Rate Bureau, 75 N.C. App. 201, 331 
S.E.2d 124, cert. denied, 314 N.C. 547, 335 
S.E.2d 319 (1985). 

Underlying burden of proving the need 
and reasonableness of a rate increase 
rests upon the Rate Bureau. State ex rel. 
Comm’r of Ins. v. North Carolina Rate Bureau, 
300 N.C. 381, 269 S.E.2d 547, rehearing de- 
nied, 301 N.C. 107, 273 S.E.2d 300 (1980). 

But the Commissioner can no longer 
effectively disapprove a rate filing by in- 
action or a bare assertion that the Rate 
Bureau has not carried its burden of proof. 
Though the new statutory scheme does not 
shift the ultimate burden of proof from the Rate 
Bureau to the Commissioner, it does place on 
the Commissioner, in disapproving a filing, the 
burden of affirmatively and specifically show- 
ing how the Bureau has not carried its burden 
of proof, and, if the Commissioner fails to do so 
by substantial evidence, the presumption of 
prima facie correctness given to an order of the 
Commissioner by §§ 58-2-80 and 58-2-90 is 
rebutted. State ex rel. Comm’r of Ins. v. North 
Carolina Rate Bureau, 40 N.C. App. 85, 252 
S.E.2d 811, cert. denied, 297 N.C. 452, 256 
S.E.2d 810 (1979). 

Deemed Approval of Filing. — If the Com- 
missioner fails to perform the affirmative du- 
ties imposed upon him by this Article after a 
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filing by the Rate Bureau, the filing shall be 
deemed to be approved, just as there is a 
deemed approval upon his failure to give notice 
of hearing within 30 days under § 58-36-20(b). 
State ex rel. Comm’r of Ins. v. North Carolina 
Rate Bureau, 40 N.C. App. 85, 252 S.E.2d 811, 
cert. denied, 297 N.C. 452, 256 S.E.2d 810 
GI979). 

Consideration of Effect of Disapproval. 
— Where the rate bureau’s separate filing re- 
questing to write farmowner policies on a one- 
year rather than a three-year basis did not note 
that disapproval of the filing would require 
increases in premium trends in its farmowner 
filing upon the separate filing being disap- 
proved, the commissioner was not required to 
consider the effect of this disapproval on 
farmowner insurance rates. State ex rel. 
Comm’r of Ins. v. North Carolina Rate Bureau, 
75 N.C. App. 201, 331 S.E.2d 124, cert. denied, 
314 N.C. 547, 335 S.E.2d 319 (1985). 

Review of Order of Disapproval. — If the 
Court of Appeals, on appeal from Commission- 
er’s order of disapproval, finds that the order is 
not supported by material and substantial evi- 
dence, it is then the duty of the court to deter- 
mine whether the filing complies with the stat- 
utory standards and methods and is supported 
by substantial evidence. If no such compliance 
is found, the disapproval order will be vacated 
and the cause remanded for proceedings as 
directed. If such compliance is found, the dis- 
approval order will be vacated and the filing 
approved, and this will constitute a final deter- 
mination under § 58-36-25, which will require 
an order distributing the escrowed funds to the 
members of the Rate Bureau. State ex rel. 
Comm’r of Ins. v. North Carolina Rate Bureau, 
40 N.C. App. 85, 252 S.E.2d 811, cert. denied, 
297 N.C. 452, 256 S.E.2d 810 (1979). 

Where the rate bureau’s filing specifi- 
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cally requested a rate adjustment for the 
reclassification of masonry veneer structures, 
having failed to give the rate bureau notice of 
the alleged deficiency in supporting data, the 
commissioner was precluded from raising the 
classification change at the hearing and was 
required to permit a rate adjustment on this 
basis because of the material and substantial 
evidence offered by the bureau. State ex rel. 
Comm’r of Ins. v. North Carolina Rate Bureau, 
75 N.C. App. 201, 331 S.E.2d 124, cert. denied, 
314 N.C. 547, 335 S.E.2d 319 (1985). 

Use of Rate Making Data Beyond That 
Provided by ISO. — Although the rate bureau 
was not required by statute to base a rate filing 
on data from all insurance companies compris- 
ing its membership, instead of only data from 
the Insurance Service Office (ISO), there was 
no error in the commissioner relying on rate 
making data beyond that compiled by the ISO. 
State ex rel. Comm’r of Ins. v. North Carolina 
Rate Bureau, 75 N.C. App. 201, 331 S.E.2d 124, 
Gert? denied; 314 NiC.0547, (335) S.EZd7319 
(1985). 

As to the statutory scheme for workers’ 
compensation rate-making, see State ex rel. 
Comm’r of Ins. v. North Carolina Rate Bureau, 
40 N.C. App. 85, 252 S.E.2d 811, cert. denied, 
297 N.C. 452, 256 S.E.2d 810 (1979). 

Quoted in State ex rel. Comm’r of Ins. v. 
North Carolina Rate Bureau, 44 N.C. App. 191, 
261 S.E.2d 671 (1979). 

Stated in State ex rel. Commrr of Ins. v. 
North Carolina Rate Bureau, 52 N.C. App. 79, 
277 8.E.2d 844 (1981). 

Cited in State ex rel. Hunt v. North Carolina 
Reinsurance Facility, 302 N.C. 274, 275 S.E.2d 
399 (1981); North Carolina Steel, Inc. v. Na- 
tional Council Comp. Ins., 347 N.C. 627, 496 
S.E.2d 369 (1998). 


§ 58-36-16. Bureau to share information with Department 
of Labor. 


The Bureau shall provide to the Department of Labor information from the 
Bureau’s records indicating each employer’s experience rate modifier estab- 
lished for the purpose of setting premium rates for workers’ compensation 
insurance and the name and business address of each employer whose 
workers’ compensation coverage is provided through the assigned-risk pool 
pursuant to G.S. 58-36-1. Information provided to the Department of Labor 
with respect to experience rate modifiers shall include the name of the 
employer and the employer’s most current intrastate or interstate experience 
rate modifier. The information provided to the Department under this section 
shall be confidential and not open for public inspection. The Bureau shall be 
immune from civil liability for erroneous information released by the Bureau 
pursuant to this section, provided that the Bureau acted in good faith and 
without malicious or wilful intent to harm in releasing the erroneous informa- 
tion. (1991 (Reg. Sess., 1992), c. 894, s. 4.) 


621 


§$58-36-20 CH. 58. INSURANCE $58-36-20 


§ 58-36-20. Disapproval; hearing, order; adjustment of 


premium, review of filing. 


(a) At any time within 50 days from and after the date of any filing, the 
Commissioner may give written notice to the Bureau specifying in what 
respect and to what extent he contends such filing fails to comply with the 
requirements of this Article and fixing a date for hearing not less than 30 days 
from the date of mailing of such notice. At such hearing the factors specified in 
G.S. 58-36-10 shall be considered. If the Commissioner after hearing finds that 
the filing does not comply with the provisions of this Article, he may issue his 
order determining wherein and to what extent such filing is deemed to be 
improper and fixing a date thereafter, within a reasonable time, after which 
such filing shall no longer be effective. Any order of disapproval under this 
section must be entered within 105 days of the date the filing is received by the 
Commissioner: Provided that any order of disapproval under this section with 
respect to workers’ compensation insurance and employers’ liability insurance 
written in connection therewith shall be entered within 150 days of the date 
the filing is received by the Commissioner. 

(b) In the event that no notice of hearing shall be issued within 50 days from 
the date of any such filing, the filing shall be deemed to be approved. If the 
Commissioner disapproves such filing pursuant to subsection (a) as not being 
in compliance with G.S. 58-36-10, he may order an adjustment of the premium 
to be made with the policyholder either by collection of an additional premium 
or by refund, if the amount exceeds five dollars ($5.00). The Commissioner may 
thereafter review any filing in the manner provided; but if so reviewed, no 
adjustment of any premium on any policy then in force may be ordered. 

(c) For workers’ compensation insurance and employers’ liability insurance 
written in connection therewith, the period between the date of any filing and 
the date the Commissioner may give written notice as described in subsection 
(a) of this section and the period between the date of any filing and the deadline 
for giving notice of hearing as described in subsection (b) of this section shall 
be 60 days. (1977, c. 828, s. 6; 1979, c. 824, s. 3; 1985, c. 666, s. 2; 1993, c. 409, 
s. 12.) 


Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


For article analyzing the scope of the North 
Carolina Insurance Commissioner’s rate-mak- 
ing authority, see 61 N.C.L. Rev. 97 (1982). 


CASE NOTES 


Editor’s Note. — Many of the cases cited 
below were decided under former statutory pro- 
visions. 

When a revised classification and rate 
plan change is filed, the last sentence in 
former § 58-30.4 provided that “the filing, 
hearing, disapproval, review and appeal proce- 
dures before the Commissioner and the courts” 
shall be subject to the procedures as provided 
for rates and classification plans in §§ 58-36- 
15, 58-36-20, and 58-36-25. Of these statutes, 
only subsection (a) of this section speaks to any 
duty of the commissioner relevant to the sub- 
ject. The statute declares that once there has 
been a filing and once there has been notice 
given by the commissioner, there must be a 
hearing. State ex rel. Comm’r of Ins. v. North 
Carolina Rate Bureau, 61 N.C. App. 262, 300 


S.E.2d 586, cert. denied, 308 N.C. 392, 301 
S.E.2d 702; 308 N.C. 548, 304 S.E.2d 242 
(1983). 

For rate-making purposes, the Bureau is 
to be regarded as if it were the only insur- 
ance company operating in North Caro- 
lina, and as if it had an earned premium 
experience, an incurred loss experience and an 
operating experience equivalent to the compos- 
ite of those of the companies actually in opera- 
tion. State ex rel. Comm’r of Ins. v. North 
Carolina Fire Ins. Rating Bureau, 292 N.C. 
471, 234 S.E.2d 720 (1977). 

For discussion of respective powers and 
duties of the Commissioner and his desig- 
nated hearing officer in the review of filed 
rates and entry of a final agency decision in a 
contested insurance rate case, see State ex rel. 
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Comm’r of Ins. v. North Carolina Rate Bureau, 
61 N.C. App. 262, 300 S.E.2d 845, cert. denied, 
308 N.C. 392, 301 S.E.2d 702; 308 N.C. 548, 304 
S.E.2d 242 (1983). 

Unlawful Delegation of Power to Make 
Final Agency Decision. — Where the Com- 
missioner cf Insurance delegated to his ap- 
pointed hearing officer the power to make the 
final agency decision, the commissioner made 
an unlawful delegation of his powers. State ex 
rel. Comm’r of Ins. v. North Carolina Rate 
Bureau, 61 N.C. App. 262, 300 S.E.2d 586, cert. 
denied, 308 N.C. 392, 301 S.E.2d 702; 308 N.C. 
548, 304 S.E.2d 242 (1983). 

Purpose of Notice. — The purpose of the 
provision of this section that when a filing is 
made “the Commissioner may give written no- 
tice to the Bureau specifying in what respect 
and to what extent he contends such filing fails 
to comply” with the law is to provide the Bureau 
a reasonable opportunity to prepare and offer 
evidence, and to prevent surprise at the hear- 
ing. State ex rel. Comm’r of Ins. v. North 
Carolina Rate Bureau, 41 N.C. App. 310, 255 
S.E.2d 557 (1979), aff'd in part and revd in 
part, 300 N.C. 381, 269 S.E.2d 547 (1980). 

Purpose of Hearing. — The purpose of the 
hearing before the Commissioner is to deter- 
mine whether the proposed rates are unreason- 
able, excessive or discriminatory. State ex rel. 
Comm’ of Ins. v. North Carolina Rate Bureau, 
40 N.C. App. 85, 252 S.E.2d 811, cert. denied, 
297 N.C. 452, 256 S.E.2d 810 (1979). 

When Public Hearing Required. — Ap- 
proval or disapproval of the Commissioner un- 
der former § 58-131.1 necessarily contem- 
plated action by the Commissioner, and a 
public hearing under former § 58-27.2 was 
required prior to such action upon a proposed 
material rate change. State ex rel. Comm’r of 
Ins. v. North Carolina Fire Ins. Rating Bureau, 
292 N.C. 70, 231 S.E.2d 882 (1977). 

Commissioner to Comply with Statutory 
Procedures and Standards. — The Commis- 
sioner of Insurance has no authority to pre- 
scribe or regulate premium rates except insofar 
as that authority has been conferred upon him 
by statute. In exercising that authority he must 
comply with the statutory procedures and stan- 
dards. In re North Carolina Fire Ins. Rating 
Bureau, 275 N.C. 15, 165 S.E.2d 207 (1969); 
State ex rel. Comm’r of Ins. v. North Carolina 
Fire Ins. Rating Bureau, 291 N.C. 55, 229 
S.E.2d 268 (1976). 

Specificity Required in Notice of Hear- 
ing. — When the Commissioner of Insurance 
knows prior to the giving of public notice in 
what respect and to what extent he contends 
such filing fails to comply with the require- 
ments of the statutes, he must give the specifics 
in his notice of public hearing. State ex rel. 
Comm’r of Ins. v. North Carolina Rate Bureau, 
300 N.C. 381, 269 S.E.2d 547, rehearing de- 
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nied, 301 N.C. 107, 273 S.E.2d 300 (1980). 

Where the Commissioner gave no notice of 
his intention to challenge the weighting process 
utilized in a filing which was set forth clearly 
and prominently in the filing, such omission 
clearly violated subsection (a) of this section. 
State ex rel. Comm’r of Ins. v. North Carolina 
Rate Bureau, 300 N.C. 474, 269 S.E.2d 595 
(1980). 

Mathematical Specificity Required in 
Rejecting Proposed Increases. — This sec- 
tion requires the Commissioner of Insurance to 
be mathematically specific in rejecting pro- 
posed rate increases, and orders of the Commis- 
sioner should specify “wherein and to what 
extent” proposed filings are deemed improper. 
State ex rel. Comm’r of Ins. v. North Carolina 
Rate Bureau, 300 N.C. 381, 269 S.E.2d 547, 
rehearing denied, 301 N.C. 107, 273 S.E.2d 300 
(1980). 

Notice of Alleged Deficiency. — Clearly, 
the commissioner knew, prior to the notice of 
hearing, that the rate bureau, based on its 
filing, had used fire and extended coverage data 
in calculating its “excess multiplier” (i.e., com- 
putation providing premium against cata- 
strophic losses). This section and fundamental 
fairness required the commissioner to give no- 
tice of the nature and extent of any alleged 
deficiency in the use of this data. Having failed 
to give such notice, the commissioner was pro- 
hibited from disapproving the rate bureau’s 
excess multiplier on that basis. State ex rel. 
Comm’r of Ins. v. North Carolina Rate Bureau, 
75 N.C. App. 201, 331 S.E.2d 124, cert. denied, 
314 N.C. 547, 335 S.E.2d 319 (1985). 

Failure to Give Notice of Alleged Defi- 
ciency. — Where the rate bureau’s filing spe- 
cifically requested a rate adjustment for the 
reclassification of masonry veneer structures, 
having failed to give the rate bureau notice of 
alleged deficiency in supporting data, the com- 
missioner was precluded from raising the clas- 
sification change at the hearing and was re- 
quired to permit a rate adjustment on this basis 
because of the material and substantial evi- 
dence offered by the bureau. State ex rel. 
Comm’r of Ins. v. North Carolina Rate Bureau, 
75 N.C. App. 201, 331 S.E.2d 124, cert. denied, 
314 N.C. 547, 335 S.E.2d 319 (1985). 

Notice Held Adequate. — The commission- 
er’s notice of hearing specifically providing that 
investment income had not been considered 
and that the rate bureau had failed to justify 
the profit and contingency margin requested 
was adequate notice of the alleged deficiencies 
in the bureau’s profit determination. The com- 
missioner was not required to provide in his 
notice the manner in which profitability would 
be determined, there being no evidence to indi- 
cate that he knew the precise rating methodol- 
ogy that he would propose at the hearing before 
the notice of hearing was required. State ex rel. 
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Comm’r of Ins. v. North Carolina Rate Bureau, 
75 N.C. App. 20, 331 S.E.2d 124, cert. denied, 
314 N.C. 547, 335 S.E.2d 319 (1985). 

Burden of Proof on Rate Bureau. — The 
burden of proof, as that term is ordinarily 
understood in civil litigation, rests with the 
Rate Bureau in a ratemaking hearing. State ex 
rel. Comm’r of Ins. v. North Carolina Rate 
Bureau, 300 N.C. 474, 269 S.E.2d 595 (1980); 
State ex rel. Comm’r of Ins. v. North Carolina 
Rate Bureau, 300 N.C. 485, 269 S.E.2d 602 
(1980). 

The underlying burden of proving the need 
and reasonableness of a rate increase rests 
upon the Rate Bureau. State ex rel. Comm’r of 
Ins. v. North Carolina Rate Bureau, 300 N.C. 
381, 269 S.E.2d 547, rehearing denied, 301 
N.C. 107, 273 S.E.2d 300 (1980). 

The burden of proving the need and reason- 
ableness of a rate increase rests upon the Rate 
Bureau. State ex rel. Comm’r of Ins. v. North 
Carolina Rate Bureau, 300 N.C. 460, 269 
S.E.2d 538 (1980). 

Basis for Commissioner’s Disapproval. 
— The fact that the Commissioner personally 
disapproves of a proposed rate revision does 
not, standing alone, warrant disapproval of the 
filing. The Commissioner’s disapproval must be 
based on an affirmative showing that the pro- 
posed filing (1) fails to comply with statutory 
standards, or (2) is not supported by substan- 
tial evidence, or both. State ex rel. Comm’r of 
Ins. v. North Carolina Fire Ins. Rating Bureau, 
30 N.C. App. 487, 228 S.E.2d 261 (1976), aff’d 
in part, rev'd in part, 292 N.C. 70, 231 S.E.2d 
882, (1977): 

The Commissioner’s disapproval must be 
based on an affirmative showing that the pro- 
posed filing fails to comply with statutory stan- 
dards. State ex rel. Comm’r of Ins. v. North 
Carolina Rate Bureau, 40 N.C. App. 85, 252 
S.E.2d 811, cert. denied, 297 N.C. 452, 256 
S.E.2d 810 (1979). 

Burden on Commissioner to Make Affir- 
mative Showing. — The Commissioner can 
no longer effectively disapprove a rate filing by 
inaction or a bare assertion that the Rate 
Bureau has not carried its burden of proof. 
Though the new statutory scheme does not 
shift the ultimate burden of proof from the Rate 
Bureau to the Commissioner, it does place on 
the Commissioner, in disapproving a filing, the 
burden of affirmatively and specifically show- 
ing how the bureau has not carried its burden 
of proof, and, if the Commissioner fails to do so 
by substantial evidence, the presumption of 
prima facie correctness given to an order of the 
Commissioner by §§ 58-2-80 and 58-2-90 is 
rebutted. State ex rel. Comm’r of Ins. v. North 
Carolina Rate Bureau, 40 N.C. App. 85, 252 
S.E.2d 811, cert. denied, 297 N.C. 452, 256 
S.E.2d 810 (1979). 

Material and Substantial Evidence Must 
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Support Commissioner’s Findings. — The 
enactment of this section did not transfer the 
burden of proof to the Commissioner, and there 
is no burden upon the Commissioner to dis- 
prove the filing; the burden upon him is that of 
being certain that material and substantial 
evidence exists in the record to support his 
findings. State ex rel. Comm’r of Ins. v. North 
Carolina Rate Bureau, 41 N.C. App. 310, 255 
S.E.2d 557 (1979), aff'd in part and rev’d in 
part, 300 N.C. 381, 269 S.E.2d 547 (1980). 

Commissioner is not required to ap- 
prove or disapprove filing in toto, and may 
approve it in part. State ex rel. Comm’r of 
Ins. v. North Carolina Fire Ins. Rating Bureau, 
292 N.C. 471, 234 S.E.2d 720 (1977). 

The Commissioner need not approve or dis- 
approve a filing by the Bureau in its entirety. In 
re North Carolina Fire Ins. Rating Bureau, 275 
N.C. 15, 165 S.E.2d 207 (1969). 

The Commissioner may not submit his 
own proposals, whether they be deemed 
“modifications” or “substitutions,” nor may he 
order his scheme into effect. State ex rel. 
Comm’r of Ins. v. North Carolina Rate Bureau, 
43 N.C. App. 715, 259 S.E.2d 922 (1979), cert. 
denied, 299 N.C. 735, 267 S.E.2d 670 (1980). 

Credibility of Evidence. — The credibility 
of evidence, whether offered by the Bureau, the 
Department of Insurance or a protestant, and 
the weight to be given such evidence, are to be 
determined by the Commissioner. However, in 
this determination, as in other aspects of such 
rate-making proceeding, the Commissioner 
may not act arbitrarily, rejecting as untrust- 
worthy, for no stated or apparent reason, 
uncontradicted testimony or data submitted 
through competent and unimpeached wit- 
nesses. State ex rel. Comm’r of Ins. v. North 
Carolina Fire Ins. Rating Bureau, 292 N.C. 
471, 234 $.E.2d 720 (1977). 

The Commissioner may not reject as untrust- 
worthy evidence that is uncontradicted or 
unimpeached. State ex rel. Comm’r of Ins. v. 
North Carolina Rate Bureau, 40 N.C. App. 85, 
252 8.E.2d 811, cert. denied, 297 N.C. 452, 256 
S.E.2d 810 (1979). 

Deemed Approval of Filing. — If the Com- 
missioner fails to perform the affirmative du- 
ties imposed upon him by this Article after a 
filing by the Rate Bureau, the filing shall be 
deemed to be approved, just as there is a 
deemed approval upon his failure to give notice 
of hearing within 30 days under § 58-36-20(b). 
State ex rel. Comm’r of Ins. v. North Carolina 
Rate Bureau, 40 N.C. App. 85, 252 S.E.2d 811, 
cert. denied, 297 N.C. 452, 256 S.E.2d 810 
CLOPON: 

Consideration of Effect of Disapproval. 
— Where the rate bureau’s separate filing re- 
questing to write farmowner policies on a one- 
year rather than a three-year basis did not note 
that disapproval of the filing would require 
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increases in premium trends in its farmowner 
filing upon the separate filing being disap- 
proved, the commissioner was not required to 
consider the effect of this disapproval on 
farmowner insurance rates. State ex rel. 
Comm’r of Ins. v. North Carolina Rate Bureau, 
75 N.C. App. 201, 331 S.E.2d 124, cert. denied, 
314 N.C. 547, 335 S.E.2d 319 (1985). 

Review of Order of Disapproval. — If the 
Court of Appeals, on appeal from the Commis- 
sioner’s order of disapproval, finds that the 
order is not supported by material and substan- 
tial evidence, it is then the duty of the court to 
determine whether the filing complies with the 
statutory standards and methods and is sup- 
ported by substantial evidence. If no such com- 
pliance is found the disapproval order will be 
vacated and the cause remanded for proceed- 
ings as directed. If such compliance is found, 
the disapproval order will be vacated and the 
filing approved, and this will constitute a final 
determination under § 58-36-25, which will 
require an order distributing the escrowed 
funds to the members of the Rate Bureau. State 
ex rel. Comm’r of Ins. v. North Carolina Rate 
Bureau, 40.N.C. App. 85, 252 S.E.2d 811, cert. 
denied, 297 N.C. 452, 256 S.E.2d 810 (1979). 

The Bureau may amend its filing so as to 
propose a smaller increase in premium 
rates than that proposed in the original filing; 
in the absence of such amendment, the Com- 
missioner, upon proper findings of fact sup- 
ported by substantial evidence, may fix pre- 
mium rates at a level such as to allow part but 
not all of the increase proposed by the Bureau. 
In re North Carolina Fire Ins. Rating Bureau, 
275 N.C, 15, 165 S.E.2d 207 (1969). 

Effect of Withdrawal of Voluntary Filing 
on Order Subsequently Entered by Com- 
missioner. — The Rate Bureau may withdraw 
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a voluntary filing for dwelling fire and extended 
coverage rates after the Commissioner of Insur- 
ance sets the filing for a public hearing; hence, 
an order entered by the Commissioner of Insur- 
ance after such withdrawal, disapproving the 
fire insurance filing and approving a decrease 
in extended coverage rates, was null and void. 
State ex rel. Comm’ of Ins. v. North Carolina 
Rate Bureau, 52 N.C. App. 79, 277 S.E.2d 844 
(1981). 

As to the statutory scheme for workers’ 
compensation rate-making, see State ex rel. 
Comm’r of Ins. v. North Carolina Rate Bureau, 
40 N.C. App. 85, 252 S.E.2d 811, cert. denied, 
297 N.C. 452, 256 S.E.2d 810 (1979). 

In a workers’ compensation rate hear- 
ing, the Commissioner of Insurance could 
properly consider investment income in 
determining whether a certain margin for un- 
derwriting was reasonable; however, the Com- 
missioner erred in requiring the investment 
income to be considered at a risk-free rate of 
return rather than the rate of return actually 
experienced by the companies, since such re- 
quirement would limit the range of invest- 
ments by insurance companies, contrary to the 
provisions of former § 58-7-90. State ex rel. 
Comm’r of Ins. v. North Carolina Rate Bureau, 
40 N.C. App. 85, 252 S.E.2d 811, cert. denied, 
297 N.C. 452, 256 S.E.2d 810 (1979). 

Applied in Unigard Mut. Ins. Co. v. Ingram, 
71 N.C. App. 725, 323 S.E.2d 442 (1984). 

Cited in State ex rel. Comm’r of Ins. v. North 
Carolina Auto. Rate Admin. Office, 294 N.C. 60, 
241 S.E.2d 324 (1978); State ex rel. Comm’r of 
Ins. v. North Carolina Rate Bureau, 44 N.C, 
App. 191, 261 S.E.2d 671 (1979); State ex rel. 
Hunt v. North Carolina Reinsurance Facility, 
302:\N.C, 274, 275 S,E.2d 399 (1981): 


§ 58-36-25. Appeal of Commissioner’s order. 


(a) Any order or decision of the Commissioner shall be subject to judicial 
review as provided in Article 2 of this Chapter. 

(b) Whenever a Bureau rate is held to be unfairly discriminatory or 
excessive and no longer effective by order of the Commissioner issued under 
G.S. 58-36-20, the members of the Bureau, in accordance with rules and 
regulations established and adopted by the governing committee, shall have 
the option to continue to use such rate for the interim period pending judicial 
review of such order, provided each such member shall place in escrow account 
the purportedly unfairly discriminatory or excessive portion of the premium 
collected during such interim period. Upon a final determination by the Court, 
or upon a consent agreement or consent order between the Bureau and the 
Commissioner, the Commissioner shall order the escrowed funds to be distrib- 
uted appropriately. If refunds are to be made to policyholders, the Commis- 
sioner shall order that the members of the Bureau refund the difference 
between the total premium per policy using the rate levels finally determined 
and the total premium per policy collected during the interim period pending 
judicial review, except that refund amounts that are five dollars ($5.00) or less 
per policy shall not be required. The court may also require that purportedly 
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excess premiums resulting from an adjustment of premiums ordered pursuant 
to G.S. 58-36-20(b) be placed in such escrow account pending judicial review. If 
refunds made to policyholders are ordered under this subsection, the amounts 
refunded shall bear interest at the rate determined under this subsection. That 
rate, to be computed by the Bureau, shall be the average of the prime rates on 
the effective date of the filing and each anniversary of that date occurring prior 
to the date of the Commissioner’s order requiring refunds, with the prime rate 
on each of the dates being the average of the prime rates of the four largest 
banking institutions domiciled in this State as of that date, plus three percent 
(3%). (1977, c. 828, s. 6; 1979, c. 824, s. 4; 1985 (Reg. Sess., 1986), c. 1027, ss. 
Slyr4 S199 S HeN oI; s 219.) 


CASE NOTES 


Editor’s Note. — Some of the cases below 
were decided under prior statutory provisions. 

Final determination as used in this section 
means all proceedings arising out of a disap- 
proval order in a rate filing, including proceed- 
ings on remand. State ex rel. Comm’ of Ins. v. 
North Carolina Rate Bureau, 102 N.C. App. 
809, 403 S.E.2d 597 (1991). 

Insurance rate making is a technical, 
complicated and involved procedure car- 
ried on by trained men, but not an exact sci- 
ence, and judgment based upon a thorough 
knowledge of the problem must be applied. 
While courts cannot abdicate their duty to 
examine the evidence and the adjudication, and 
to interpret and apply the law, they must rec- 
ognize the value of the judgment of an insur- 
ance commissioner who is specializing in the 
field of insurance and the efficacy of an adjudi- 
cation supported by evidence of experts who 
have devoted a lifetime of service to rate mak- 
ing. In re North Carolina Fire Ins. Rating 
Bureau, 2 N.C. App. 10, 162 S.E.2d 671 (1968), 
modified, 275 N.C. 15, 165 S.E.2d 207 (1969). 

When a revised classification and rate 
plan change is filed, the last sentence in 
former § 58-30.4 provided that “the filing, 
hearing, disapproval, review and appeal proce- 
dures before the Commissioner and the courts” 
shall be subject to the procedures as provided 
for rates and classification plans in §§ 58-36- 
15, 58-36-20, and 58-36-25. Of these statutes, 
only § 58-36-20(a) speaks to any duty of the 
commissioner relevant to the subject. The stat- 
ute declares that once there has been a filing 
and once there has been notice given by the 
commissioner, there must be a hearing. State 
ex rel. Comm’r of Ins. v. North Carolina Rate 
Bureau, 61 N.C. App. 262, 300'S.E.2d 586, cert. 
denied, 308 N.C. 392, 301 S.E.2d 702; 308 N.C. 
548, 304 S.E.2d 242 (1983). 

Review of Order of Disapproval. — If the 
Court of Appeals, on appeal from the Commis- 
sioner’s order of disapproval, finds that the 
order is not supported by material and substan- 
tial evidence, it is then the duty of the court to 
determine whether the filing complies with the 


statutory standards and methods and is sup- 
ported by substantial evidence. If no such com- 
pliance is found the disapproval order will be 
vacated and the cause remanded for proceed- 
ings as directed. If compliance is found, the 
disapproval order will be vacated and the filing 
approved, and this will constitute a final deter- 
mination under § 58-36-25, which will require 
an order distributing the escrowed funds to the 
members of the Rate Bureau. State ex rel. 
Comm’r of Ins. v. North Carolina Rate Bureau, 
40 N.C. App. 85, 252 S.E.2d 811, cert. denied, 
297 N.C. 452, 256 S.E.2d 810 (1979). 

Neither the Court of Appeals nor the 
Supreme Court has the inherent power to 
fix rates of insurance premiums, nor to 
continue them in effect pending a hearing on 
remand. State ex rel. Comm’r of Ins. v. North 
Carolina Fire Ins. Rating Bureau, 292 N.C. 
471, 234 S.E.2d 720 (1977). 

Deemed Approval. — If the Commissioner 
fails to perform the affirmative duties imposed 
upon him by this Article after a filing by the 
Rate Bureau, the filing shall be deemed to be 
approved, just as there is a deemed approval 
upon his failure to give notice of hearing within 
30 days under § 58-36-20(b). State ex rel. 
Comm’r of Ins. v. North Carolina Rate Bureau, 
40 N.C. App. 85, 252 S.E.2d 811, cert. denied, 
297 N.C. 452, 256 S.E.2d 810 (1979). 

Rate Bureau was a “party aggrieved” 
within the meaning of § 58-2-80; accordingly, it 
could challenge orders and decisions of the 
Commissioner of Insurance that disapproved 
premium rates, and there was no reason to 
conclude that the Rate Bureau had standing in 
this context but not in the context of challeng- 
ing the distribution of funds under this section. 
State ex rel. Comm’r of Ins. v. North Carolina 
Rate Bureau, 102 N.C. App. 809, 403 S.E.2d 
597 (1991). 

As to the statutory scheme for workers’ 
compensation rate-making, see State ex rel. 
Comm’r of Ins. v. North Carolina Rate Bureau, 
40 N.C. App. 85, 252 S.E.2d 811, cert. denied, 
297 N.C. 452, 256 S.E.2d 810 (1979). 

Applied in State ex rel. Comm’r of Ins. v. 
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North Carolina Rate Bureau, 41 N.C. App. 310, 
255 S.E.2d 557 (1979); State ex rel. Comm’r of 
Ins. v. North Carolina Rate Bureau, 300 N.C. 
381, 269 S.E.2d 547 (1980); State ex rel. 
Comm’r of Ins. v. North Carolina Rate Bureau, 
300 N.C. 460, 269 S.E.2d 538 (1980); State ex 
rel. Comm’r of Ins. v. North Carolina Rate 
Bureau, 300 N.C. 474, 269 S.E.2d 595 (1980); 
State ex rel. Comm’r of Ins. v. North Carolina 
Rate Bureau, 300 N.C. 485, 269 S.E.2d 602 
(1980); State ex rel. Comm’r of Ins. v. North 
Carolina Rate Bureau, 50 N.C. App. 304, 272 
S.E.2d 923 (1980); State ex rel. Comm’r of Ins. 
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201, 331 S.E.2d 124 (1985); State ex rel. 
Comm’r of Ins. v. North Carolina Rate Bureau, 
104 N.C. App. 211, 408 S.E.2d 868 (1991). 

Stated in State ex rel. Hunt v. North Caro- 
lina Reinsurance Facility, 302 N.C. 274, 275 
S.E.2d 399 (1981). 

Cited in State ex rel. Comm’r of Ins. v. North 
Carolina Rate Bureau, 44 N.C. App. 191, 261 
S.E.2d 671 (1979); State ex rel. Comm’r of Ins. 
v. North Carolina Rate Bureau, 61 N.C. App. 
506, 300 S.E.2d 845 (1983); North Carolina Ins. 
Guar. Ass’n v. Burnette, 131 N.C. App. 840, 508 
S.E.2d 837 (1998). 


v. North Carolina Rate Bureau, 75 N.C. App. 


§ 58-36-30. Deviations. 


_ (a) Except as permitted by G.S. 58-36-100 for workers’ compensation loss 
costs filings, no insurer and no officer, agent, or representative of an insurer 
shall knowingly issue or deliver or knowingly permit the issuance or delivery 
of any policy of insurance in this State that does not conform to the rates, 
rating plans, classifications, schedules, rules and standards made and filed by 
the Bureau. An insurer may deviate from the rates promulgated by the Bureau 
if the insurer has filed the proposed deviation with the Bureau and the 
Commissioner, if the proposed deviation is based on sound actuarial principles, 
and if the proposed deviation is approved by the Commissioner. Amendments 
to deviations are subject to the same requirements as initial filings. An insurer 
may terminate a deviation only if the deviation has been in effect for a period 
of six months before the effective date of the termination and the insurer 
notifies the Commissioner of the termination no later than 15 days before the 
effective date of the termination. 

(b) Arate in excess of that promulgated by the Bureau may be charged by an 
insurer on any specific risk if the higher rate is charged in accordance with 
rules adopted by the Commissioner and with the knowledge and written 
consent of the insured. The insurer is not required to obtain the written 
consent of the insured on any renewal of or endorsement to the policy if the 
policy renewal or endorsement states that the rates are greater than those 
rates that are applicable in the State of North Carolina. The insurer shall 
retain the signed consent form and other policy information for each insured 
and make this information available to the Commissioner, upon request of the 
Commissioner. This subsection may be used to provide motor vehicle liability 
coverage limits above those required under Article 9A of Chapter 20 of the 
General Statutes arid above those cedable to the Facility under Article 37 of 
this Chapter to persons whose personal excess liability insurance policies 
require that they maintain specific higher liability coverage limits. Any data 
obtained by the Commissioner under this subsection is proprietary and 
confidential and is not a public record under G.S. 132-1 or G.S. 58-2-100. 

(c) Any approved rate under subsection (b) of this section with respect to 
workers’ compensation and employers’ liability insurance written in connec- 
tion therewith shall be furnished to the Bureau. 

(d) Notwithstanding any other provision of law prohibiting insurance rate 
differentials based on age, with respect to nonfleet private passenger motor 
vehicle insurance under the jurisdiction of the Bureau, any member of the 
Bureau may apply for and use in this State, subject to the Commissioner’s 
approval, a downward deviation in the rates for insureds who are 55 years of 
age or older. A member of the Bureau may condition a deviation under this 
subsection or a deviation under subsection (a) of this section on the successful 
completion of a motor vehicle accident prevention course that has been 
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approved by the Commissioner of Motor Vehicles, as designated in the 
deviation. (1977, c. 828, s. 6; 1983, c. 162, ss. 1, 2; 1985, c. 666, s. 1; 1987, c. 869, 
s. 1; 1993, c. 409, s. 25; 1995, c. 517, ss. 20, 21; 1995 (Reg. Sess., 1996), c. 668, 


s. 1; 1999-182, ss. 3.7, 3.8; 2001-428, s. 1.) 


Effect of Amendments. — Session Laws 
2001-423, s. 1, effective September 22, 2001, 
added the last sentence in subsection (d). 

Legal Periodicals. — For article, “North 


Carolina’s Cautious Approach Toward the Im- 
position of Extracontract Liability on Insurers 
for Bad Faith,” see 21 Wake Forest L. Rev. 957 
(1986). 


CASE NOTES 


Section 75-5 is concerned with protect- 
ing competitors from predatory business 
practices, including the fixing of unreasonably 
low prices with the purpose of lessening com- 
petition. On the other hand, § 58-36-30(b) is 
concerned with protecting the insurance con- 
sumer from excessive rates. In responding to 
deviations from approved rates, the commis- 


the rates are being charged’ with 
anticompetitive purpose or effect. His determi- 
nation is restricted solely to seeing that the 
rates do not exceed the approved ceiling. 
Phillips v. Integon Corp., 70 N.C. App. 440, 319 
S.E.2d 673 (1984). 

Applied in Unigard Mut. Ins. Co. v. Ingram, 


; 71 N.C. App. 725, 323 S.E.2d 442 (1984). 
sioner makes no attempt to determine whether 


§ 58-36-35. Appeal to Commissioner from decision of Bu- 
reau. 


(a) Any member of the Bureau may appeal to the Commissioner from any 
decision of the Bureau, except for a decision made under G.S. 58-36-1(2). After 
a hearing held on not fewer than 10 days’ written notice to the appellant and 
to the Bureau, the Commissioner shall issue an order approving the decision or 
directing the Bureau to reconsider the decision. If the Commissioner directs 
the Bureau to reconsider the decision and the Bureau fails to take action 
satisfactory to the Commissioner, the Commissioner shall make such order as 
the Commissioner may see fit. 

(b) No later than 20 days before the hearing, the appellant shall file with the 
Commissioner or the Commissioner’s designated hearing officer and shall 
serve on the appellee a written statement of his case and any evidence the 
appellant intends to offer at the hearing. No later than five days before such 
hearing, the appellee shall file with the Commissioner or the Commissioner’s 
designated hearing officer and shall serve on the appellant a written statement 
of the appellee’s case and any evidence the appellee intends to offer at the 
hearing. Each such hearing shall be recorded and transcribed. The cost of the 
recording and transcribing shall be borne equally by’the appellant and 
appellee; provided that upon any final adjudication the prevailing party shall 
be reimbursed for his share of such costs by the other party. Each party shall, 
on a date determined by the Commissioner or the Commissioner’s designated 
hearing officer, but not sooner than 15 days after delivery of the completed 
transcript to the party, submit to the Commissioner or the Commissioner’s 
designated hearing officer and serve on the other party, a proposed order. The 
Commissioner or the Commissioner’s designated hearing officer shall then 
issue an order. (1977, c. 828, s. 6; 1989, c. 485, s. 28; 1989 (Reg. Sess., 1990), c. 
1069, s. 16; 2001-232, s. 3.) 


Effect of Amendments. — Session Laws 
2001-232, s. 3, effective June 21, 2001, added 
the subsection (a) and (b) designations; in sub- 
section (a), added “except for a decision made 
under G.S. 58-36-1(2)” at the end of the first 


sentence, substituted “not fewer than” for “not 
less than” in the second sentence, and in the 
last sentence substituted “If” for “In the event” 
at the beginning thereof, and substituted “the 
Commissioner” for “he” preceding “may see fit” 


628 


§58-36-40 


near the end of that sentence; and in subsection 
(b), substituted “the hearing” for “each hearing” 
in the first sentence, substituted “the Commis- 
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tuted “the appellee’s” for “his” in the second 
sentence, substituted “the appellee” for “he” in 
the second sentence, and substituted “the re- 


9499 


sioner’s” for “his” in five places substituted “the 
appellant” for “he” in the first sentence, substi- 


cording” for “such recording” in the fourth sen- 
tence. 


§ 58-36-40. Existing rates, rating systems, territories, clas- 
sifications and policy forms. 


Rates, rating systems, territories, classifications and policy forms lawfully in 
use on September 1, 1977, may continue to be used thereafter, notwithstanding 
any provision of this Article. (1977, c. 828, s. 6.) 


CASE NOTES 


classifications and rates. State ex rel. Comm’r 
of Ins. v. North Carolina Rate Bureau, 300 N.C. 
460, 269 S.E.2d 538 (1980). 


Territories are not “classifications,” and 
their use in a filing was therefore not prohibited 
by former § 58-30.4 which concerned revised 


§ 58-36-45. Notice of coverage or rate change. 


Whenever an insurer changes the coverage other than at the request of the 
insured or changes the premium rate, it shall give the insured written notice 
of such coverage change or premium rate change at least 15 days in advance of 
the effective date of such change or changes with a copy of such notice to the 
agent. This section shall apply to all policies and coverages subject to the 
provisions of this Article except workers’ compensation insurance and employ- 
ers’ liability insurance written in connection therewith. (1977, c. 828, s. 6; 
1985, c. 666, s. 4.) 


§ 58-36-50. Limitation. 


Nothing in this Article shall apply to any town or county farmers mutual fire 
insurance association restricting its operations to not more than six adjacent 
counties in this State, or to domestic insurance companies, associations, orders 
or fraternal benefit societies now doing business in this State on the assess- 
ment plan. (1977, c. 828, s. 6; 1985 (Reg. Sess., 1986), c. 1013, s. 10.1; 1989, c. 
485, s. 53.) 


§ 58-36-55. Policy forms. 


No policy form applying to insurance on risks or operations covered by this 
Article may be delivered or issued for delivery unless it has been filed with the 
Commissioner by the Bureau and either he has approved it, or 90 days have 
elapsed and he has not disapproved it. (1979, c. 824, s. 6.) 


CASE NOTES 


Filing Requirement. — No policy form ap- 
plying to insurance on risks covered by this 
Article, including risk of loss by fire, may be 
issued for delivery unless filed by the Bureau 


with the Commissioner of Insurance and ap- 
proved explicitly or through default as provided 
by statute. Bentley v. North Carolina Ins. Guar. 
Ass’n, 107 N.C. App. 1, 418 S.E.2d 705 (1992). 
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§ 58-36-60. Payment of dividends not prohibited or regu- 
lated; plan for payment into rating system. 


Nothing in this Article will be construed to prohibit or regulate the payment 
of dividends, savings, or unabsorbed premium deposits allowed or returned by 
insurers to their policyholders, members, or subscribers. Individual policy- 
holder loss experience may be considered as a factor in determining dividends 
for workers’ compensation insurance and employers’ liability insurance writ- 
ten in connection therewith. A plan for the payment of dividends, savings, or 
unabsorbed premium deposits allowed or returned by insurers to their 
policyholders, members, or subscribers will not be deemed a rating plan or 
system. (1979, c. 824, s. 6; 1983, c. 374, s. 1.) 


§ 58-36-65. Classifications and Safe Driver Incentive Plan 
for nonfleet private passenger motor vehicle 
insurance. 


(a) The Bureau shall file, subject to review, modification, and promulgation 
by the Commissioner, such rate classifications, schedules, or rules that the 
Commissioner deems to be desirable and equitable to classify drivers of 
nonfleet private passenger motor vehicles for insurance purposes. Subse- 
quently, the Commissioner may require the Bureau to file modifications of the 
classifications, schedules, or rules. If the Bureau does not file the modifications 
within a reasonable time, the Commissioner may promulgate the modifica- 
tions. In promulgating or modifying these classifications, schedules, or rules, 
the Commissioner may give consideration to the following: 

(1) Uses of vehicles, including without limitation to farm use, pleasure 
use, driving to and from work, and business use; 

(2) Principal and occasional operation of vehicles; 

(3) Years of driving experience of insureds as licensed drivers; 

(4) The characteristics of vehicles; or 

(5) Any other factors, not in conflict with any law, deemed by the 
Commissioner to be appropriate. 

(b) The Bureau shall file, subject to review, modification, and promulgation 
by the Commissioner, a Safe Driver Incentive Plan (“Plan”) that adequately 
and factually distinguishes among various classes of drivers that have safe 
driving records and various classes of drivers that have a record of at-fault 
accidents; a record of convictions of major moving traffic violations; a record of 
convictions of minor moving traffic violations; or a combination thereof; and 
that provides for premium differentials among those classes of drivers. 
Subsequently, the Commissioner may require the Bureau to file modifications 
of the Plan. If the Bureau does not file the modifications within a reasonable 
time, the Commissioner may promulgate the modifications. The Commissioner 
is authorized to structure the Plan to provide for surcharges above and 
discounts below the rate otherwise charged. 

(c) The classifications and Plan filed by the Bureau shall be subject to the 
filing, hearing, modification, approval, disapproval, review, and appeal proce- 
dures provided by law; provided that the 105-day disapproval period in G.S. 
58-36-20(a) and the 50-day deemer period in G.S. 58-36-20(b) do not apply to 
filings or modifications made under this section. The classifications or Plan 
filed by the Bureau and promulgated by the Commissioner shall of itself not be 
designed to bring about any increase or decrease in the overall rate level. 

(d) Whenever any policy loses any safe driver discount provided by the Plan 
or is surcharged due to an accumulation of points under the Plan, the insurer 
shall, pursuant to rules adopted by the Commissioner, prior to or simulta- 
neously with the billing for additional premium, inform the named insured of 
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the surcharge or loss of discount by mailing to such insured a notice that states 
the basis for the surcharge or loss of discount, and that advises that upon 
receipt of a written request from the named insured it will promptly mail to the 
named insured a statement of the amount of increased premium attributable 
to the surcharge or loss of discount. The statement of the basis of the surcharge 
or loss of discount is privileged, and does not constitute grounds for any cause 
of action for defamation or invasion of privacy against the insurer or its 
representatives, or against any person who furnishes to the insurer the 
information upon which the insurer’s reasons are based, unless the statement 
or furnishing of information is made with malice or in bad faith. 

(e) Records of convictions for moving traffic violations to be considered 
under this section shall be obtained at least annually from the Division of 
Motor Vehicles and applied by the Bureau’s member companies in accordance 
with rules to be established by the Bureau. 

(f) The Bureau is authorized to establish reasonable rules providing for the 
exchange of information among its member companies as to chargeable 
accidents and similar information involving persons to be insured under 
policies. Neither the Bureau, any employee of the Bureau, nor any company or 
individual serving on any committee of the Bureau has any liability for 
defamation or invasion of privacy to any person arising out of the adoption, 
implementation, or enforcement of any such rule. No insurer or individual 
requesting, furnishing, or otherwise using any information that such insurer 
or person reasonably believes to be for purposes authorized by this section has 
any liability for defamation or invasion of privacy to any person on account of 
any such requesting, furnishing, or use. The immunity provided by this 
subsection does not apply to any acts made with malice or in bad faith. 

(g) If an applicant for the issuance or renewal of a nonfleet private 
passenger motor vehicle insurance policy knowingly makes a material misrep- 
resentation of the years of driving experience or the driving record of any 
named insured or of any other operator who resides in the same household and 
who customarily operates a motor vehicle to be insured under the policy, the 
insurer may: 

(1) Cancel or refuse to renew the policy; 

(2) Surcharge the policy in accordance with rules to be adopted by the 
Bureau and approved by the Commissioner; or 

(3) Recover from the applicant the appropriate amount of premium or 
surcharge that would have been collected by the insurer had the 
applicant furnished the correct information. 

(h) If an insured disputes his insurer’s determination that the operator of an 
insured vehicle was at fault in an accident, such dispute shall be resolved 
pursuant to G.S. 58-36-1(2), unless there has been an adjudication or admis- 
sion of negligence of such operator. 

(i) As used in this section, “conviction” means a conviction as defined in G.S. 
20-279.1 and means an infraction as defined in G.S. 14-3.1. 

(j) Subclassification plan surcharges shall be applied to a policy for a period 
of not less nor more than three policy years. 

(k) The subclassification plan may provide for premium surcharges for 
insureds having less than three years’ driving experience as licensed drivers. 

(1) Except as provided in G.S. 58-36-30(d), no classification or subclassifica- 
tion plan for nonfleet private passenger motor vehicle insurance shall be based, 
in whole or in part, directly or indirectly, upon the age or gender of insureds. 

(m) Notwithstanding any other provision of law, with respect to motorcycle 
insurance under the jurisdiction of the Bureau, any member of the Bureau may 
apply for and use in this State, subject to the Commissioner’s approval, a 
downward deviation in the rates of insureds who show proof of satisfactory 
completion of the Motorcycle Safety Instruction Program. (1985 (Reg. Sess., 
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1986), c. 1027, s. 1; 1987, c. 864, ss. 28, 33; c. 869, s. 9; 1987 (Reg. Sess., 1988), 
c. 975, ss. 4, 5; 1989, c. 755, s. 3; 1993, c. 320, 5.5.) ~ 


CASE NOTES 


Challenge to Regulatory Scheme to be 
Decided in State Court. — The court de- 
clined to make a declaratory judgment where 
plaintiffs sought a declaration in state court 
that the delegation of adjudicative power to an 
automobile insurer is unconstitutional under 
the North Carolina constitution, because the 
State of North Carolina’s interest in having this 


§ 58-36-70. Rate filings and 


challenge to its regulatory scheme decided in 
state court was compelling. Prentiss v. Allstate 
Ins. Co., 87 F. Supp. 2d 514 (W.D.N.C. 1999). 

Quoted in Prentiss v. Allstate Ins. Co., 144 
N.C. App. 404, 548 S.E.2d 557 (2001). 

Cited in State ex rel. Commissioner of Ins. v. 
North Carolina Rate Bureau, 350 N.C. 539, 516 
S.E.2d 150 (1999). 


hearings for motor vehicle 


insurance. 


(a) With respect to nonfleet private passenger motor vehicle insurance, 
except as provided in G.S. 58-36-25, a filing made by the Bureau under G.S. 
58-36-15(d) is not effective until approved by the Commissioner or unless 60 
days have elapsed since the making of a proper filing under that subsection 
and the Commissioner has not called for a hearing on the filing. If the 
Commissioner calls for a hearing, he must give written notice to the Bureau, 
specify in the notice in what respect the filing fails to comply with this Article, 
and fix a date for the hearing that is not less than 30 days from the date the 
notice is mailed. 

(b) At least 15 days before the date set for the convening of the hearing the 
respective staffs and consultants of the Bureau and Commissioner shall meet 
at a prehearing conference to review the filing and discuss any points of 
disagreement that are likely to be in issue at the hearing. At the prehearing 
conference, the parties shall list the names of potential witnesses and, where 
possible, stipulate to their qualifications as expert witnesses, stipulate to the 
sequence of appearances of witnesses, and stipulate to the relevance of 
proposed exhibits to be offered by the parties. Minutes of the prehearing 
conference shall be made and reduced to writing and become part of the 
hearing record. Any agreements reached as to preliminary matters shall be set 
forth in writing and consented to by the Bureau and the Commissioner. The 
purpose of this subsection is to avoid unnecessary delay in the rate hearings. 

(c) Once begun, hearings must proceed without undue delay. At the hearing 
the burden of proving that the proposed rates are not excessive, inadequate, or 
unfairly discriminatory is on the Bureau. The Commissioner may disregard at 
the hearing any exhibits, judgments, or conclusions offered as evidence by the 
Bureau that were developed by or available to or could reasonably have been 
obtained or developed by the Bureau at or before the time the Bureau made its 
proper filing and which exhibits, judgments, or conclusions were not included 
and supported in the filing; unless the evidence is offered in response to 
inquiries made at the hearing by the Department, the notice of hearing, or as 
rebuttal to the Department’s evidence. If relevant data becomes available after 
the filing has been properly made, the Commissioner may consider such data 
as evidence in the hearing. The order of presenting evidence shall be (1) by the 
Bureau; (2) by the Department; (3) any rebuttal evidence by the Bureau 
regarding the Department’s evidence; and (4) any rebuttal evidence by the 
Department regarding the Bureau’s rebuttal evidence. Neither the Bureau nor 
the Department shall present repetitious testimony or evidence relating to the 
same issues. 

(d) If the Commissioner finds that a filing complies with the provisions of 
this Article, either after the hearing or at any other time after the filing has 
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been properly made, he may issue an order approving the filing. If the 
Commissioner after the hearing finds that the filing does not comply with the 
provisions of this Article, he may issue an order disapproving the filing, 
determining in what respect the filing is improper, and specifying the appro- 
priate rate level or levels that may be used by the members of the Bureau 
instead of the rate level or levels proposed by the Bureau filing, unless there 
has not been data admitted into evidence in the hearing that is sufficiently 
credible for arriving at the appropriate rate level or levels. Any order issued 
after a hearing shall be issued within 45 days after the completion of the 
hearing. If no order is issued within 45 days after the completion of the 
hearing, the filing shall be deemed to be approved. The Commissioner may 
thereafter review any filing in the manner provided; but if so reviewed, no 
adjustment of any premium on any policy then in force may be ordered. The 
escrow provisions of G.S. 58-36-25(b) apply to any order of the Commissioner 
under this subsection. 

(e) No person shall willfully withhold information required by this Article 
from or knowingly furnish false or misleading information to the Commis- 
sioner, any statistical agency designated by the Commissioner, any rating or 
advisory organization, the Bureau, the North Carolina Motor Vehicle 
Reinsurance Facility, or any insurer, which information affects the rates, 
rating plans, classifications, or policy forms subject to this Article or Article 37 
of this Chapter. (1985 (Reg. Sess., 1986), c. 1027, s. 5; 1987, c. 864, s. 65; 1987 
(Reg. Sess., 1988), c. 975, s. 6; 1989 (Reg. Sess., 1990), c. 1069, s. 23; 1995, c. 
507, s. 11A(c).) 


CASE NOTES 


Applied in State ex rel. Comm’r of Ins. v. Cited in State ex rel. Comm’ of Ins. v. North 
North Carolina Rate Bureau, 97 N.C. App. 644, Carolina Rate Bureau, 104 N.C. App. 211, 408 
389 S.E.2d 574 (1990). S.E.2d 868 (1991); State ex rel. Comm’r of Ins. 


Quoted in State ex rel. Comm’ of Ins. v. _ v. North Carolina Rate Bureau, 124 N.C. App. 
North Carolina Rate Bureau, 95 N.C. App. 157, 674, 478 S.E.2d 794 (1996), cert. denied, 346 
381 S.E.2d 801 (1989). N.C. 184, 486 S.E.2d 217 (1997). 


§ 58-36-75. At-fault accidents and certain moving traffic 
violations under the Safe Driver Incentive 
Plan. 


(a) The subclassification plan promulgated pursuant to G.S. 58-36-65(b) 
may provide for separate surcharges for major, intermediate, and minor 
accidents. A “major accident” is an at-fault accident that results in either (i) 
bodily injury or death or (ii) only property damage of two thousand five 
hundred dollars ($2,500) or more. An “mtermediate accident” is an at-fault 
accident that results in only property damage of more than one thousand five 
hundred dollars ($1,500) but less than two thousand five hundred dollars 
($2,500). A “minor accident” is an at-fault accident that results in only property 
damage of one thousand five hundred dollars ($1,500) or less. The subclassi- 
fication plan may also exempt certain minor accidents from the Facility 
recoupment surcharge. The Bureau shall assign varying Safe Driver Incentive 
Plan point values and surcharges for bodily injury in at-fauit accidents that are 
commensurate with the severity of the injury, provided that the point value 
and surcharge assigned for the most severe bodily injury shall not exceed the 
point value and surcharge assigned to a major accident involving only property 
damage. 

(a1) The subclassification plan shall provide that there shall be no premium 
surcharge, increase in premium on account of cession to the Reinsurance 
Facility, or assessment of points against an insured where: (i) the insured is 
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involved and is at fault in a “minor accident,” as defined in subsection (a) of this 
section; (ii) the insured is not convicted of a moving traffic violation in 
connection with the accident; (iii) neither the vehicle owner, principal operator, 
nor any licensed operator in the owner’s household has a driving record 
consisting of one or more convictions for a moving traffic violation or one or 
more at-fault accidents during the three-year period immediately preceding 
the date of the application for a policy or the date of the preparation of the 
renewal of a policy; and (iv) the insured has been covered by liability insurance 
with the same company or company group continuously for at least the six 
months immediately preceding the accident. Notwithstanding (iv) of this 
subsection, if the insured has been covered by liability insurance with the same 
company or company group for at least six continuous months, some or all of 
which were after the accident, the insurance company shall remove any 
premium surcharge or assessment of points against the insured if require- 
ments (i), (ii), and (iii) of this subsection are met. Also notwithstanding (iv) of 
this subsection, an insurance company may choose not to assess a premium 
surcharge or points against an insured who has been covered by liability 
insurance with that company or with the company’s group for less than six 
months immediately preceding the accident, if requirements (1), (ii), and (111) 
are met. 

(a2) The subclassification plan shall provide that there shall be no premium 
surcharge or assessment of points against an insured where (i) the insured’s 
driver’s license has been revoked under G.S. 20-16.5; and (ii) the insured is 
subsequently acquitted of the offense involving impaired driving, as defined in 
G.S. 20-4.01(24a), that is related to the revocation, or the charge for that 
offense is dismissed. In addition, no insurer shall use, for rating, underwriting, 
or classification purposes, including ceding any risk to the Facility or writing 
any kind of coverage subject to this Article, any license revocation under G.S. 
20-16.5 if the insured is acquitted or the charge is dismissed as described in 
this subsection. 

(b) Repealed by Session Laws 1999-294, s. 12(a), effective July 14, 1999. 

(c) Repealed by Session Laws 1999-132, s. 8.1, effective June 4, 1999. 

(d) There shall be no Safe Driver Incentive Plan surcharges under G.S. 
58-36-65 for accidents occurring when only operating a firefighting, rescue 
squad, or law enforcement vehicle in accordance with G.S. 20-125(b) and in 
response to an emergency if the operator of the vehicle at the time of the 
accident was a paid or volunteer member of any fire department, rescue squad, 
or any law enforcement agency. This exception does not include an accident 
occurring after the vehicle ceases to be used in response to the emergency and 
the emergency ceases to exist. 

(e) Repealed by Session Laws 1999-294, s. 12(a), effective July 14, 1999. 

(f) The subclassification plan shall provide that with respect to a conviction 
for a “violation of speeding 10 miles per hour or less over the speed limit” there 
shall be no premium surcharge nor any assessment of points unless there is a 
driving record consisting of a conviction or convictions for a moving traffic 
violation or violations, except for a prayer for judgment continued for any 
moving traffic violation, during the three years immediately preceding the date 
of application or the preparation of the renewal. The subclassification plan 
shall also provide that with respect to a prayer for judgment continued for any 
moving traffic violation, there shall be no premium surcharge nor any 
assessment of points unless the vehicle owner, principal operator, or any 
licensed operator in the owner’s household has a driving record consisting of a 
prayer or prayers for judgment continued for any moving traffic violation or 
violations during the three years immediately preceding the date of applica- 
tion or the preparation of the renewal. For the purpose of this subsection, a 

prayer for judgment continued” means a determination of guilt by a jury ora 
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court though no sentence has been imposed. For the purpose of this subsection, 
a violation of speeding 10 miles per hour or less over the speed limit” does not 
include the offense of speeding in a school zone in excess of the posted school 
zone speed limit. 

(f1) The subclassification plan shall provide that in the event an insured is 
at fault in an accident and is convicted of a moving traffic violation in 
connection with the accident, only the higher plan premium surcharge be- 
tween the accident and the conviction shall be assessed on the policy. 

(g) As used in this section “conviction” means a conviction as defined in G.S. 
20-279.1 and means an infraction as defined in G.S. 14-3.1. (1987, c. 869, s. 6; 
Iparcg.0 1) s» ljica¢13) s.1;c. 720; s..90; 1991 (Reg. Sess., 1992), c. 837, s. 11; 
c. 997, s. 1; 1998, c. 285, s. 11; 1995 (Reg. Sess., 1996), c. 730, s. 3; 1997-332, s. 
1; 1997-443, s. 19.26(d); 1999-132, s. 8.1; 1999-294, s. 12(a), (b).) 


Cross References. — As to funeral proces- 
sions, see § 20-157.1. 


§ 58-36-80. cae ee for damage to rental vehicles autho- 
rized. 


As used in this section, “property damage” means damage or loss to a rented 
vehicle in excess of two hundred fifty dollars ($250.00), including loss of use 
and any costs or expenses incident to the damage or loss, for which the renter 
is legally obligated to pay; and “rented” means rented on a daily rate basis for 
a period of 21 consecutive days or less. The Bureau is authorized to promulgate 
rates and policy forms for insurance against property damage to rented private 
passenger motor vehicles. Such coverage may be offered at the option of the 
individual member companies of the Bureau. (1989, c. 631, s. 1; 1989 (Reg. 
Sess., 1990), c. 1021, s. 10.) 


§ 58-36-85. Termination of a nonfleet private passenger 
motor vehicle insurance policy. 


(a) Definitions. — The following definitions apply in this section: 

(1) Policy. — A nonfleet private passenger motor vehicle liability insur- 
ance policy, including a policy that provides medical payments, 
uninsured motorist, or underinsured motorist coverage, whose named 
insured is one individual or two or more individuals who reside in the 
same household. 

(2) Terminate. — To cancel or refuse to renew a policy. 

(b) Termination Restrictions. — An insurer shall not terminate a policy for 
a reason that is not specified in G.S. 58-37-50(1) through (5) or G.S. 58-36- 
65(g). A termination of a policy is not effective unless the insurer either has 
notified a named insured of the termination by sending a written termination 
notice by first class mail to the insured’s last known address or is not required 
by this subsection to send a written termination notice. Proof of mailing of a 
written termination notice is proof that the notice was sent. 

An insurer is not required to send a written termination notice if any of the 
following applies: ii 

(1) The insurer has manifested its willingness to renew the policy by 
issuing or offering to issue a renewal policy, a certificate, or other 
evidence of renewal. , rg : 

(2) The insurer has manifested its willingness to renew the policy by any 
means not described in subdivision (1) of this subsection, including 
mailing a premium notice or expiration notice by first class mail to the 
named insured and the failure of the insured to pay the required 
premium on or before the premium due date. 
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(3) A named insured has given written notification to the insurer or its 
agent that the named insured wants the policy to be terminated. 

(c) Contents of Notice. — The form of a written termination notice used by 
an insurer must be approved by the Commissioner before it is used. A written 
termination notice must state the reason for the termination and the date the 
termination is effective. If the policy is terminated for nonpayment of the 
premium, the effective date may be 15 days from the date the notice is mailed. 
If the policy is terminated for any other reason, the effective date must be at 
least 60 days after the notice is mailed. A written termination notice must 
include or be accompanied by a statement that advises the insured of the 
penalty for driving a vehicle without complying with Article 13 of Chapter 20 
of the General Statutes and that the insured has the right to request the 
Department to review the termination. | 

(d) Request for Review. — An insured who receives from an insurer a 
written termination notice may obtain review of the termination by filing with 
the Department a written request for review within 10 days after receiving a 
termination notice that complies with subsection (c) of this section. An insured 
who does not file a request within the required time waives the right to a 
review. 

(e) Administrative Review. — When the Department receives a written 
request to review a termination, it must investigate and determine the reason 
for the termination. The Department shall issue a letter requiring one of the 
following upon completing its review: 

(1) Approval of the termination, if it finds the termination complies with 
the law. 

(2) Renewal or reinstatement of the policy, if it finds the termination does 
not comply with the law. 

(3) Renewal or reinstatement of the policy and payment by the insurer of 
the costs of the Department’s review, not to exceed one thousand 
dollars ($1,000), if it finds the termination does not comply with the 
law and the insurer willfully violated this section. 

The Department shall mail the letter to the insured and the insurer. An 
insured or an insurer who disagrees with the determination of the Department 
in the letter may file a petition for a contested case under Article 3A of Chapter 
150B of the General Statutes and the rules adopted by the Commissioner to 
implement that Article. The petition must be filed within 30 days after 
receiving the copy of the letter. 

(f) Delegation. — The Commissioner shall designate an employee or a 
deputy to conduct the departmental review of a termination. The Commis- 
sioner may designate a deputy to conduct a contested case hearing concerning 
a termination. The Commissioner may not designate a deputy who conducted 
the departmental review of a termination to conduct a contested case hearing 
concerning the same termination. 

(g) Effect of Review on Policy. — A policy shall remain in effect during 
SE ae and judicial review of an insurer’s action to terminate the 
policy. 

(h) Liability Limit. — There is no liability on the part of and no cause of 
action for defamation or invasion of privacy arises against an insurer, an 
insurer’s authorized representatives, agents, or employees, or a licensed 
insurance agent or broker for a communication or statement made concerning 
a written notice of termination. 

(i) Records. — An insurer shall keep a record of a termination for three 
years. (1993 (Reg. Sess., 1994), c. 761, s. 30; 1059 CaO best oe) 
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CASE NOTES 


Editor’s Note. — The cases cited below were 
decided under former § 20-310, which was re- 
pealed by Session Laws 1993 (Reg. Sess., 1994), 
c. 761, s. 29, effective February 1, 1995. 

Legislative Intent. — The legislature in- 
tended for insurers to meet the requirements of 
former § 20-310(f) in all cases of termination 
by the insurer, including those situations in 
which the insured fails to pay the premium 
when due. Former section 20-310(g) was not 
rendered superfluous by this interpretation. 
Rather such subsection retained its purpose to 
allow an insured to avoid the requirements of 
subsection (f) where the insurer had mani- 
fested its willingness to renew and the insured 
unequivocally rejected the renewal by acts such 
as obtaining an insurance policy from another 
company or by notifying the insurer or its agent 
in writing that he did not wish the policy to be 
renewed. Smith v. Nationwide Mut. Ins. Conti2 
N.C. App. 400, 324 S.E.2d 868, rev’d on other 
grounds, 315 N.C. 262, 337 S.E.2d 569 (1985). 

All of the provisions of former § 20-310(f) 
had to be complied with before an insurer could 
refuse to renew an insurance policy pursuant to 
former § 20-310(e)(4). Compliance meant sub- 
stantial compliance with former § 20-310 in 
order for an insurer to effectively cancel, or fail 
to renew, an automobile liability policy for 
nonpayment of premium. Smith v. Nationwide 
Mut. Ins. Co., 72 N.C. App. 400, 324 S.E.2d 868, 
revd on other grounds, 315 N.C. 262, 337 
S.E.2d 569 (1985). 

It was the intent of this Article (former 
§ 20-310) that motor vehicle owners main- 
tain financial responsibility continuously 
and that the law enforce this purpose. Crisp v. 
State Farm Mut. Auto. Ins. Co., 256 N.C. 408, 
124 S.E.2d 149 (1962). 

The primary intent of the General Assembly 
was that every motorist maintain continuously 
proof of financial responsibility. Perkins v. 
American Mut. Fire Ins. Co., 274 N.C. 134, 161 
S.E.2d 536 (1968). 

Operation without Such Maintenance Is 
Crime. — Operation of a motor vehicle without 
insurance or deposit for the protection of those 
injured as a result of its use is a crime. 
Levinson v. Travelers Indem. Co., 258 N.C. 672, 
129 S.E.2d 297 (1963). 

Article Must Be Read into Policy and 
Construed Liberally. — A policy having been 
issued pursuant to the assigned risk plan 
(former § 20-279.34) and for the purpose of 
fulfilling the requirement of the Financial Re- 
sponsibility Act of 1957 (§ 20-309 et seq.), the 
provisions of that act, relative to the cancella- 
tion of such policies, must be read into this 
policy and construed liberally so as to effectu- 
ate the purpose of the act. Harrelson v. State 


Farm Mut. Auto. Ins. Co., 272 N.C. 603, 158 
S.E.2d 812 (1968). 

Statutes Control Policy Provisions as to 
Cancellation. — The provisions of this Article 
(former § 20-310) and Article 9A, liberally con- 
strued to effectuate the legislative policy, con- 
trol any provision written into a policy which 
otherwise would give an insurance company a 
greater right to cancel than is provided by the 
statute. Harrelson v. State Farm Mut. Auto. 
Ins. Co., 272 N.C. 603, 158 S.E.2d 812 (1968). 

Section 20-279.22 Does Not Apply to Pol- 
icies Issued Under This Article. — This 
Article (former § 20-310) had separate, distinct 
and specific provisions for notice of termination 
of a policy issued thereunder. Thus § 20- 
279.22, relating to notice of termination of 
policies issued under Article 9A of this Chapter, 
has no application to insurance policies issued 
pursuant to this Article (former § 20-310). 
Faizan v. Grain Dealers Mut. Ins. Co., 254 N.C, 
47, 118 S.E.2d 303 (1961). 

Former § 20-310 governed only termina- 
tion of liability coverage; collision coverage 
was not governed by this section. Scott v. 
Allstate Ins. Co., 57 N.C. App. 357, 291 S.E.2d 
277 (1982). 

Former § 20-310 was intended to protect 
insured from the acts of the insurer, not 
from his own intentional acts. Levinson v. Trav- 
elers Indem. Co., 258 N.C. 672, 129 S.E.2d 297 
(1963). 

As to the interrelationship between sub- 
division (d)(1) and subsection (f) of former 
§ 20-310, see Peerless Ins. Co. v. Freeman, 78 
N.C. App. 774, 338 S.E.2d 570, aff’d, 317 N.C. 
145, 343 S.E.2d 539 (1986). 

Substantial Compliance with Former 
§ 20-310 Required. — In order to effectively 
cancel a policy an insurer had to substantially 
comply with the requirements of former § 20- 
310. Crisp v. State Farm Mut. Auto. Ins. Co., 
256 N.C. 408, 124 S.E.2d 149 (1962). 

In order to be effective, a purported cancella- 
tion had to comply with the provisions of § 20- 
309(e) and former § 20-310. Redmon v. United 
States Fid. & Guar. Co., 21 N.C. App. 704, 206 
S.E.2d 298, cert. denied, 285 N.C. 661, 207 
S.E.2d 755 (1974). 

Strict Compliance with Subdivision 
(f)(2) of Former § 20-310 Required. — As to 
stating the date and giving the statutorily 
required 15 days from the date of mailing of the 
notice, the insurer had to strictly comply with 
the statute. Pearson v. Nationwide Mut. Ins. 
Co., 325 N.C. 246, 382 S.E.2d 745 (1989). 

Subdivision (f)(2) of former § 20-310 was 
not a substantial compliance statute; 
rather, it was established as a strict require- 
ment. The language was plain. The statute 
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simply did not contemplate a notice of less than 
15 days. Pearson v. Nationwide Mut. Ins. Co., 
90 N.C. App. 295, 368 S.E.2d 406, aff’d, 325 
N.C. 246, 382 S.E.2d 745 (1989). 

Subdivision (f)(2) of Former § 20-310 
Did Not Create Exception to Requirement 
to State Date. — It was not reasonable to 
construe subdivision (f)(2) of former § 20-310 
to eliminate the requirement of stating the date 
when cancellation is for nonpayment of pre- 
mium; subdivision (f)(2) did not create an ex- 
ception to the requirement to state the date, 
but rather, created an exception only to the 
period of time required to be given in the notice. 
Pearson v. Nationwide Mut. Ins. Co., 325 N.C. 
246, 382 S.E.2d 745 (1989). 

Strict Statutory Compliance Required 
for Cancellation of Compulsory Policy. — 
Mid-term cancellation by the insurer of a com- 
pulsory insurance policy for nonpayment of 
premium installments was not effective unless 
and until the insurer had strictly complied with 
the provisions of subsection (f) of former § 20- 
310. Pearson v. Nationwide Mut. Ins. Co., 90 
N.C. App. 295, 368 S.E.2d 406, aff’d, 325 N.C. 
246, 382 S.E.2d 745 (1989). 

Cancellation Dates Must Be Specified 
with Certainty. — For the protection of both 
the motoring public and the insured, automo- 
bile insurance cancellation dates must be ex- 
pressly and carefully specified with certainty; 
they should not be left to the possible vagaries 
of date calculations, nor to the uncertainties 
which result when less than the statutorily 
prescribed period of time has been given; when 
accidents occur and questions of insurance cov- 
erage arise it becomes essential to know the 
precise date and time at which a policy, which 
might otherwise provide coverage, was in fact 
and in law cancelled. Pearson v. Nationwide 
Mut. Ins. Co., 325 N.C. 246, 382 S.E.2d 745 
(1989). 

Regardless of Reason for Cancellation. 
— The legislature intended the requirement to 
state the date to apply to cancellation notices 
when cancellation was either for nonpayment 
of premium or for some other reason; because 
automobile insurance cancellation has the ef- 
fect of rendering the insured and third parties 
without automobile insurance protection, there 
was a need to establish the cancellation date 
with precision, and because the effect of cancel- 
lation, insofar as it deprives the insured and 
third parties of insurance protection, was the 
same whether the cancellation was for nonpay- 
ment of premium or for some other reason, the 
need for precision in establishing the cancella- 
tion date remained the same in both instances. 
Pearson v. Nationwide Mut. Ins. Gos 25N.G: 
246, 382 S.E.2d 745 (1989). 

Termination Before End of Policy Pe- 
riod Governed by Section. — An insurer 
could terminate automobile liability coverage 
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before the end of a policy period only for the 
reasons stated in and in compliance with the 
procedural requirements of former § 20-310. 
Peerless Ins. Co. v. Freeman, 78 N.C. App. 774, 
338 S.E.2d 570, aff'd, 317 N.C. 145, 343 S.E.2d 
539 (1986). 

Former § 20-310 applied both to termi- 
nation by cancellation and to termination 
by failure to renew. Robinson v. Nationwide 
Ins. Co., 273 N.C. 391, 159 S.E.2d 896 (1968). 

Subsection (f) of former § 20-310 related to 
the notice and warning that had to be given the 
policyholder in the event his policy was termi- 
nated by the insurer, whether the termination 
was by cancellation or by failure to renew. 
Perkins v. American Mut. Fire Ins. Co., 274 
N.C. 134, 161 S.E.2d 536 (1968); Nationwide 
Mut. Ins. Co. v. Davis, 7 N.C. App. 152, 171 
S.E.2d 601 (1970). 

Nonrenewal for Nonpayment of Premi- 
ums. — Provisions of former § 20-310 were not 
intended to apply to the situation in which the 
policy was simply not renewed for nonpayment 
of premiums, where the insurer’s “Premium 
Notice” put the insured on notice of the need to 
renew and afforded him an opportunity to do 
so. Smith v. Nationwide Mut. Ins. Co., 315 N.C. 
262, 337 S.E.2d 569 (1985). 

Where insurer’s “Premium Notice” consti- 
tuted a manifestation of its willingness to re- 
new insured’s policy, subdivision (g)(1) of 
former § 20-310 was invoked and the require- 
ments of subsection (f) of former § 20-310 did 
not apply. Smith v. Nationwide Mut. Ins. Co., 
315 N.C. 262, 337 S.E.2d 569 (1985). 

By sending a “Premium Notice” to insured, 
insurance company manifested its willingness 
to renew the policy and the failure to pay the 
premium by the due date was a termination of 
the policy by the insured not by the insurer. 
Zenns v. Hartford Accident & Indem. Co., 115 
N.C. App. 482, 444 S.E.2d 692, cert. denied, 337 
N.C. 699, 448 S.E.2d 541 (1994). 

An insurer could not cancel for nonpay- 
ment of premiums without following the 
provisions of former § 20-310 and § 20- 
309(e). Nationwide Mut. Ins. Co. v. Davis, 7 
N.C. App. 152, 171 S.E.2d 601 (1970). 

Insurer Required to Give Notice to In- 
sured Where It Cancels Policy. — Where 
circumstances known to the insurer indicated a 
definite desire on the part of the insured to 
renew a policy, a termination of the policy was 
“py the insurer,” necessitating the giving to the 
insured by the insurer of the notice of termina- 
tion required by former § 20-310. Nationwide 
Mut. Ins. Co. v. Cotten, 280 N.C. 20, 185 S.E.2d 
182 (1971). 

Notice in Premium Notice Kequired. — 
Where the premium notice neither expressly 
informed plaintiff that his policy was about to 
expire nor apprised him of the date of expira- 
tion, the notice was simply a statement of an 
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account that will be due on the date indicated 
and failed to constitute a manifestation of the 
insurance company’s willingness to renew 
within the meaning of subsection (g). Hales vy. 
North Carolina Ins. Guar. Ass’n, 337 N.C. 329, 
445 §.E.2d 590 (1994). 

Notice and Opportunity for a Hearing 
Required. — The provisions of former § 20- 
310 required the carrier to give the policyholder 
specific notice and in addition provided the 
insured with the opportunity for a hearing and 
the right to apply to the Insurance Commis- 
sioner for a review of the actions of the insurer 
in cancelling or refusing to renew the policy. 
Pearson v. Nationwide Mut. Ins. Co., 90 N.C. 
App. 295, 368 S.E.2d 406, aff’d, 325 N.C. 246, 
382 S.E.2d 745 (1989). 

A Policy Continues After Expiration Un- 
til Notice Is Given. — Many common-law 
contractual rights were restricted by former 
§ 20-310. Thus, for example, there was, at 
common law, the absolute right to refuse to 
renew a policy upon the expiration of its term, 
but this was restricted by the statute so that 
the policy continued in force after its expiration 
date without a renewal, unless and until notice 
of termination was given in accordance with 
former § 20-310. Pearson v. Nationwide Mut. 
Ins. Co., 90 N.C. App. 295, 368 S.E.2d 406, 
aff'd, 325 N.C. 246, 382 S.E.2d 745 (1989). 

In order to cancel a policy the carrier must 
comply with the procedural requirements of the 
statute or the attempt at cancellation fails and 
the policy will continue in effect despite the 
insured’s failure to pay in full the required 
premium. Hales v. North Carolina Ins. Guar. 
Ass’n, 337 N.C. 329, 445 S.E.2d 590 (1994). 

Purpose of Notice. — The notice gives 
insured reasonable opportunity to procure 
other insurance. Levinson v. Travelers Indem. 
Co., 258 N.C. 672, 129 S.E.2d 297 (1963). 

If the notice failed to conform to former 
§ 20-310, the contract remained in force. 
Levinson v. Travelers Indem. Co., 258 N.C. 672, 
129 §.E.2d 297 (1963). 

Where the insurer failed to give the insured 
the required notice and warning prior to termi- 
nating a policy of automobile liability insur- 
ance, the policy continued in force and effect 
notwithstanding the insured’s failure to pay in 
full the required premium. Perkins v. American 
Mut. Fire Ins. Co., 274 N.C. 134, 161 S.E.2d 536 
(1968). 

Fifteen-Day Notice Rule Applied. — 
Where the cancellation of an automobile insur- 
ance policy was based on failure to pay premi- 
ums, the 15-day notice rule under subdivision 
(f)(2) of former § 20-310 applied. Pearson v. 
Nationwide Mut. Ins. Co., 90 N.C. App. 295, 
368 S.E.2d 406, aff’d, 325 N.C. 246, 382 S.E.2d 
745 (1989). 

Twelve-Day Notice Held Defective. — 
Defendant’s notice of cancellation of automobile 
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insurance policy was defective because it pro- 
vided only a 12-day period between notice and 
the computed effective date of cancellation. 
Pearson v. Nationwide Mut. Ins. Co., 90 N.C. 
App. 295, 368 S.E.2d 406, aff’d, 325 N.C. 246, 
382 S.E.2d 745 (1989). 

Statement Reminding Vehicle Owner of 
Requirements of Law. — The statement re- 
quired by former § 20-310 was not merely 
formal and directory. It was intended as a firm 
reminder to vehicle owners of the requirements 
of the law, and as a notice that failure to comply 
constitutes a criminal offense. It was to be 
given at the very time when insurance protec- 
tion and financial responsibility were being 
withdrawn. Crisp v. State Farm Mut. Auto. Ins. 
Co., 256 N.C. 408, 124 S.E.2d 149 (1962). 

Is Essential to Valid Cancellation or Ter- 
mination. — In the absence of circumstances 
in a civil action which might constitute a 
waiver or an estoppel, or render harmless the 
failure to include a statement that proof of 
financial responsibility must be maintained, it 
is essential to a valid cancellation or termina- 
tion, especially when the suit is by a member of 
the class the act is designed to protect. Crisp v. 
State Farm Mut. Auto. Ins. Co., 256 N.C. 408, 
124 S.E.2d 149 (1962). 

Insurer Is Not Required to Notify In- 
sured Where Insured Himself Terminates 
Policy. — Former § 20-310 did not require the 
insurer to notify the insured where the insured 
himself terminated the policy. Nationwide Mut. 
Ins. Co. v. Davis, 7 N.C. App. 152, 171 S.E.2d 
601 (1970). 

Where there is a cancellation by insured, 
insurer is not required to give notice of such 
cancellation to the insured. Underwood v. Na- 
tional Grange Mut. Liab. Co., 258 N.C. 211, 128 
S.E.2d 577 (1962); Daniels v. Nationwide Mut. 
Ins. Co., 258 N.C. 660, 129 S.E.2d 314 (1963). 

Repeal by Implication of Requirement 
as to Notice of Plan. — While the legislature 
effectively abolished the North Carolina Auto- 
mobile Insurance Plan with passage of the 
Reinsurance Facility Act (§ 58-248.26 et seq.) 
(see now § 58-37-1 et seq.), notification of the 
Plan under subdivision (f)(5) of former § 20- 
310 was not specifically repealed until 1985, by 
Sess. L. 1985, c. 666, s. 67. However, since the 
legislature repealed the former Plan system, 
subdivision (f)(5) of former § 20-310 was also 
thereby repealed by implication, to the extent 
that it required notification of the defunct Plan. 
Coleman v. Interstate Cas. Ins. Co., 84 N.C. 
App. 268, 352 S.H.2d 249 (1987). 

As the Reinsurance Facility Act (§ 58-248.26 
et seq.) (see now § 58-37-1 et seq.) operated to 
repeal by implication that portion of subdivi- 
sion (f)(5) of former § 20-310 requiring notice of 
the defunct North Carolina Automobile Insur- 
ance Plan, cancellation notice which did not 
advise insured of the Plan was nevertheless 
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valid. Colemen v. Interstate Cas. Ins. Co., 84 
N.C. App. 268, 352 S.E.2d 249 (1987). 

Insured May Cancel Policy by Agent. — 
There is nothing in the Vehicle Financial Re- 
sponsibility Act which expressly or impliedly 
forbids the cancellation of a policy by insured 
through a duly authorized agent. Daniels v. 
Nationwide Mut. Ins. Co., 258 N.C. 660, 129 
S.E.2d 314 (1963). 

Cancellation of the policy by the insured is 
not an act so personal in its nature that it 
cannot be delegated to an agent. Daniels v. 
Nationwide Mut. Ins. Co., 258 N.C. 660, 129 
S.E.2d 314 (1963). 

Certification of Financial Responsibility 
by Insured Does Not Show Intent to Re- 
new Policy. — Certification by an insured to 
the Department (now Division) of Motor Vehi- 
cles that he had financial responsibility as 
required by the Vehicle Financial Responsibil- 
ity Act and his giving the name of his insurer in 
that certification are for the purpose of getting 
a license plate for his automobile and do not 
show his intent to renew the policy so as to 
extend its coverage. Nationwide Mut. Ins. Co. v. 
Cotten, 280 N.C. 20, 185 S.E.2d 182 (1971). 

Substitution of Vehicle at Insured’s Re- 
quest Is Not Cancellation as to Original 
Vehicle. — Where insured requests insurer to 
substitute another vehicle for the vehicle in- 
sured, and insurer in compliance with the re- 
quest endorses the policy and issues form FS-1, 
there is no cancellation of the policy but the 
policy does not thereafter cover the original 
vehicle, and no liability can attach to insurer 
for any injuries inflicted in the negligent oper- 
ation of the original vehicle by insured or by 
another with insured’s permission. Levinson v. 
Travelers Indem. Co., 258 N.C. 672, 129 S.E.2d 
297 (1963). 

Notice to Insured Held Sufficient Under 
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Former Law. — See Faizan v. Grain Dealers 
Mut. Ins. Co., 254 N.C. 47, 118 S.E.2d 303 
(1961). 

Notice to Commissioner of Motor Vehi- 
cles Under Former Law. — As to notice of 
termination of policy required to be given to the 
Commissioner of Motor Vehicles before the 
1963 amendment to former § 20-310, see Nixon 
v. Liberty Mut. Ins. Co., 258 N.C. 41, 127S.E.2d 
892 (1962); Levinson v. Travelers Indem. Co., 
258 N.C. 672, 129 S.E.2d 297 (1963); Allstate 
Ins. Co. v. Hale, 270 N.C. 195, 154 S.E.2d 79 
(1967). See now § 20-309(e). 

Cancellation Notice Held Not to Comply 
with Former § 20-310. — Cancellation notice 
sent by insurer to insured for nonpayment of 
premium, which stated when the premium was 
due and that the policy would be terminated 20 
days after the due date, but failed to state the 
date upon which cancellation would become 
effective, as required by statute, and failed to 
give by its terms the statutorily required 15 
days from the date of mailing of the notice, did 
not comply, even substantially, with former 
§ 20-310. Pearson v. Nationwide Mut. Ins. Co., 
325 N.C. 246, 382 S.E.2d 745 (1989). 

Failure to Comply with Former § 20-310. 
— Where the insured had accepted the insur- 
ance company’s offer to renew when insured 
sent and insurer accepted partial payment in 
August, the insurer’s attempted cancellation 
two months after renewal could only be deemed 
an act of the insurer, thereby invoking this 
former § 20-310; and where insurer did not 
fulfill its obligations in conformity with former 
§ 20-310, it did not effectively cancel insured’s 
liability policy prior to the accident in question. 
Peerless Ins. Co. v. Freeman, 78 N.C. App. 774, 
338 8.E.2d 570, aff'd, 317 N.C. 145, 343 S.E.2d 
539 (1986). 


OPINIONS OF ATTORNEY GENERAL 


Editor’s Note. — The opinions below were 
rendered under prior statutory law. 

Termination of Policy in Effect for 60 
Days. — Where a policy of automobile liability 
insurance had been in effect for 60 days, it 
could not be terminated by cancellation except 
for the statutory reasons set forth in former 
§ 20-310 even though the insurer prior to the 
expiration of 60 days had given notice of intent 
to cancel. See opinion of Attorney General to 
Honorable Edwin S. Lanier, Commissioner of 
Insurance, 40 N.C.A.G. 326 (1969). 315 N.C. 
262, 337 S.E.2d 569 (1985), rev’d on other 
grounds. 


Forty-Eight Consecutive Months of Cov- 
erage Excluding Policy from Application 
of Former § 20-310. — No period of continu- 
ous automobile liability insurance coverage 
prior to Jan. 1, 1972, written either voluntarily 
or under automobile assigned risk plan, would 
count toward completion of period of 48 consec- 
utive months of coverage necessary to exclude a 
policy from provisions of former § 20-310. See 
opinion of Attorney General to Honorable 
Edwin S. Lanier, Commissioner of Insurance, 
42 N.C.A.G. 22 (1972). 
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§ 58-36-100. Prospective loss costs filings and final rate 


filings for workers’ compensation and employ- 
ers’ liability insurance. 


(a) Except as provided in subsections (k) and (m) of this section, the Bureau 
shall no longer develop or file any minimum premiums, minimum premium 
formulas, or expense constants. If an insurer wishes to amend minimum 
premium formulas or expense constants, it must file the minimum premium 
rules, formulas, or amounts it proposes to use. A copy of each filing submitted 
to the Commissioner under subsections (e) and (g) of this section shall also be 
sent to the Bureau. 


(b) Definitions. As used in this section, the following terms have the 

following meanings: 

(1) “Expenses”. — That portion of a rate attributable to acquisition, field 
supervision, collection expenses, any tax levied by the State or by any 
political subdivision of the State, licensing costs, fees, and general 
expenses, as determined by the insurer. 

(2) “Developed losses”. — Losses (including loss adjustment expenses) 

_ adjusted, using standard actuarial techniques, to eliminate the effect 
of differences between current payment or reserve estimates and 
those needed to provide actual ultimate loss (including loss adjust- 

ment expense) payments. 

(3) “Insurer”. — A member insurer or group. 

_ (4) “Loss trending”. — Any procedure for projecting developed losses to 
the average date of loss for the period during which the policies are to 
be effective. 

(5) “Multiplier”. — An insurer’s determination of the expenses, other than 
loss expense and loss adjustment expense, associated with writing 
workers’ compensation and employers’ liability insurance, which shall 
be expressed as a single nonintegral number to be applied equally and 
uniformly to the prospective loss costs approved by the Commissioner 
in making rates for each classification of risks utilized by that insurer. 

(6) “Prospective loss costs”. — That portion of a rate that does not include 
provisions for expenses (other than loss adjustment expenses) or 
profit; and that are based on historical aggregate losses and loss 
adjustment expenses adjusted through development to their ultimate 
value and projected through trending to a future point in time. 

(7) “Rate”. — The cost of insurance per exposure unit, whether expressed 
as a single number or as a prospective loss cost with an adjustment to 

account for the treatment of expenses, profit, and variations in loss 
experience, prior to any application of individual risk variations based 
on loss or expense considerations, and does not include minimum 
premiums. 

(8) “Supplementary rating information”. — Includes any manual or plan 
of rates, classification, rating schedule, minimum premium, policy fee, 
rating rule, rate-related underwriting rule, experience rating plan, 
statistical plan and any other similar information needed to deter- 
mine the applicable rate in effect or to be in effect. 

(c) Except as provided in subsection (m) of this section, for workers 

compensation and employers’ liability insurance written in connection with 
workers’ compensation insurance, the Bureau shall no longer develop or file 
advisory final rates that contain provisions for expenses (other than loss 
adjustment expenses) and profit. The Bureau shall instead develop and file for 
approval with the Commissioner, in accordance with this section, reference 
filings containing advisory prospective loss costs and the underlying loss data 
and other supporting statistical and actuarial information for any calculations 
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or assumptions underlying these loss costs. Loss-based assessments will be 
included in prospective loss costs. eT 

(d) After a reference filing has been filed with the Commissioner and 
approved, the Bureau shall provide its member insurers with a copy of the 
approved reference filing. The Bureau may print and distribute manuals of 
prospective loss costs as well as rules and other supplementary rating 
information described in subsection (k) of this section. 

(e) Each insurer shall independently and individually determine the final 
rates it will file and the effective date of any rate changes. If an insurer decides 
to use the prospective loss costs in the approved reference filing in support of 
its own filing, the insurer shall make a filing using the reference filing adoption 
form. The insurer’s rates shall be the combination of the prospective loss costs 
and the loss multiplier contained in the reference filing adoption form. 
Insurers may file modifications of the prospective loss costs in the approved 
reference filing based on their own anticipated experience. Supporting docu- 
mentation is required for any upward or downward modifications of the 
prospective loss costs in the approved reference filing. 

(f) The summary of supporting information form shall contain a reference to 
examples of how to apply an insurer’s loss cost modification factor to the 
Bureau’s prospective loss costs. Insurers may vary expense loads by individual 
classification or grouping. Insurers may use variable or fixed expense loads or 
a combination of these to establish their expense loadings. Each filing that 
varies the expense load by class shall specify the expense factor applicable to 
each class and shall include information supporting the justification for the 
variation. However, insurers shall file data in accordance with the uniform 
statistical plan approved by the Commissioner. Insurers may offer premium 
discount plans. 

(g) An insurer may request to have its loss multiplier remain on file and 
reference all subsequent prospective loss costs reference filings. Upon receipt 
of subsequent approved Bureau reference filings, the insurer’s rates shall be 
the combination of the prospective loss costs and the loss multiplier contained 
in the reference filing adoption form on file with the Commissioner, and will be 
effective on or after the effective date of the prospective loss costs. The insurer 
need not file anything further with the Commissioner. If an insurer that has 
filed to have its loss multiplier remain on file with the Department intends to 
delay, modify, or not adopt a particular Bureau reference filing, the insurer 
must make an appropriate filing with the Commissioner. The insurer’s filed 
loss multiplier shall remain in effect until the insurer withdraws it or files a 
revised reference filing adoption form. The provisions of G.S. 58-40-20, 
Da 30 08-40-35, and 58-40-45 apply to filings made by insurers under this 
section. 

(h) An insurer may file such other information that the insurer considers 
relevant and shall provide such other information as may be requested by the 
Commissioner. When a filing is not accompanied by the information required 
under this section, the Commissioner shall inform the filer within 30 days after 
the initial filing that the filing is incomplete and describe what additional 
information is required. A filing is complete when the required information is 
furnished or when the filer certifies to the Commissioner that the additional 
information required by the Commissioner is not maintained or cannot be 
provided. 

(Gi) To the extent that an insurer’s final rates are determined solely by 
applying its loss multiplier, as presented in the reference filing adoption form, 
to the prospective loss costs contained in the Bureau’s reference filing and 
printed in the Bureau’s rating manual, the insurer need not develop or file its 
final rate pages with the Commissioner. If an insurer chooses to print and 
distribute final rate pages for its own use, based solely upon the application of 
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its filed loss costs, the insurer need not file those pages with the Commissioner. 


If the Bureau does not print the loss costs in its manual, the insurer must 
submit its rates to the Commissioner. 


Q) For reference filings filed by the Bureau: 

(1) If the insurer has filed to have its loss multiplier remain on file, 
applicable to subsequent reference filings, and a new reference filing 
is filed and approved and if: 

a. The insurer decides to use the revision of the prospective loss costs 
and effective date as filed, then the insurer does not file anything 
with the Commissioner. Rates are the combination of the prospec- 
tive loss costs and the on-file loss multiplier and become effective 
on the effective date of the loss costs. , 

b. The insurer decides to use the prospective loss costs as filed but 
with a different effective date, then the insurer must notify the 
Commissioner of its effective date before the effective date of the 
loss costs. 

c. The insurer decides to use the revision of the prospective loss costs, 
but wishes to change its loss multiplier, then the insurer must file 
a revised reference filing adoption form before the effective date of 
the reference filing. 

d. The insurer decides not to revise its rates using the prospective 
loss costs, then the insurer must notify the Commissioner before 
the effective date of the loss costs. 

(2) If an insurer has not elected to have its loss multiplier remain on file, 
applicable to future prospective loss costs reference filings, and a new 
reference filing is filed and approved, and if: 

a. The insurer decides to use the prospective loss costs to revise its 
rates, then the insurer must file a reference filing adoption form 
including its effective date. 

b. The insurer decides not to use the revisions, then the insurer does 
not file anything with the Commissioner. 

c. The insurer decides to change its multiplier, then the insurer must 
file a reference filing adoption form referencing the current 
approved prospective loss costs, including its effective date and, if 
applicable, its loss costs modification factor and supporting doc- 
umentation. The insurer shall not make a change to its loss costs 
multiplier based en any reference filing other than the current 

| approved reference filing. 

(k) The Bureau shall file with the Commissioner, for approval, filings 
containing a revision of rules and supplementary rating information. This 
includes policy-writing rules, rating plans, classification codes and descrip- 
tions, and rules that include factors or relativities, such as increased limits 
factors and related minimum premiums classification relativities, or similar 
factors. The Bureau may print and distribute manuals of rules and supple- 
mentary rating information. c[ eee hu Se 

(1) If a new filing of rules, relativities, and supplementary rating informa- 
tion is filed by the Bureau and approved and if: 

(1) The insurer decides to use the revisions and effective date as filed 
together with the loss multiplier on file with the Commissioner, then 
the insurer shall not file anything with the Commissioner. _ 

(2) The insurer decides to use the revisions as filed but with a different 
effective date, then the insurer must notify the Commissioner of its 
effective date before the approved Bureau filing’s effective date. 

(3) The insurer decides not to use the revision, then the insurer must 
notify the Commissioner before the Bureau filing’s effective date. 

(4) The insurer decides to use the revision with modifications, then the 
insurer must file the modification with the Commissioner, specifying 
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the basis for the modification and the insurer’s proposed effective date 
if different than the Bureau filing’s effective date. 

(m) The Bureau shall file all of the following with the Commissioner: 

(1) Final workers’ compensation rates and rating plans for the residual 
market. 

(2) The uniform classification plan and rules. 

(3) The uniform experience rating plan and rules. 

(4) Auniform policy form to be used by member insurers for voluntary and 
residual market business. 

(5) Advisory manual workers’ compensation rates to be used for the sole 
purpose of computing the premium tax liability of self-insurers under 
G.S. 105-228.5. 

(n) The rates filed under subdivision (m)(1) of this section shall be set at 
levels to self-fund the residual market, provide adequate premiums to pay 
losses and expenses, establish appropriate reserves, and provide a reasonable 
margin for underwriting profit and contingencies. 

(0) Every insurer shall adhere to the uniform classification plan, experience 
rating plan, and policy form filed by the Bureau. (1995, c. 505, ss. 3-8; 
1999-1382, ss. 3.9-3.12; 2001-232, s. 2.) 


Editor’s Note. — Session Laws 1995, c. 505, Effect of Amendments. — Session Laws 
which enacted this section, also amended sub- 2001-232, s. 2, effective June 21, 2001, added 
sections (a), (e), (g), G), and (J) of this section, subsection (j)(2)c. 
effective September 1, 1997. 


§ 58-36-105. Certain workers’ compensation insurance 
policy cancellations prohibited. 


(a) No policy of workers’ compensation insurance or employers’ liability 
insurance written in connection with a policy of workers’ compensation 
insurance shall be cancelled by the insurer before the expiration of the term or 
anniversary date stated in the policy and without the prior written consent of 
the insured, except for any one of the following reasons: 

(1) Nonpayment of premium in accordance with the policy terms. 

(2) An act or omission by the insured or the insured’s representative that 
constitutes material misrepresentation or nondisclosure of a material 
fact in obtaining the policy, continuing the policy, or presenting a 
claim under the policy. 

(3) Increased hazard or material change in the risk assumed that could 
not have been reasonably contemplated by the parties at the time of 
assumption of the risk. 

(4) Substantial breach of contractual duties, conditions, or warranties 
that materially affects the insurability of the risk. 

(5) A fraudulent act against the company by the insured or the insured’s 
representative that materially affects the insurability of the risk. 

(6) Willful failure by the insured or the insured’s representative to 
institute reasonable loss control measures that materially affect the 
insurability of the risk after written notice by the insurer. 

(7) Loss of facultative reinsurance or loss of or substantial changes in 
applicable reinsurance as provided in G.S. 58-41-30. 

(8) Conviction of the insured of a crime arising out of acts that materially 
affect the insurability of the risk. 

(9) A determination by the Commissioner that the continuation of the 
policy would place the insurer in violation of the laws of this State. 

(10) The named insured fails to meet the requirements contained in the 
corporate charter, articles of incorporation, or bylaws of the insurer, 
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when the insurer is a company organized for the sole purpose of 
samme members of an organization with insurance coverage in this 

(b) Any cancellation permitted by subsection (a) of this section is not 
effective unless written notice of cancellation has been given by registered or 
certified mail, return receipt requested, to the insured not less than 15 days 
before the proposed effective date of cancellation. The notice shall be given by 
registered or certified mail, return receipt requested, to the insured and any 
other person designated in the policy to receive notice of cancellation at their 
addresses shown in the policy or, if not indicated in the policy, at their last 
known addresses. The notice shall state the precise reason for cancellation. 
Whenever notice of intention to cancel is required to be given by registered or 
certified mail, no cancellation by the insurer shall be effective unless and until 
such method is employed and completed. Failure to send this notice, as 
provided in this section, to any other person designated in the policy to receive 
nous “ cancellation invalidates the cancellation only as to that other person’s 
interest. 

(c) This section does not apply to any policy that has been in effect for fewer 
than 60 days and is not a renewal of a policy. That policy may be cancelled for 
any reason by giving at least 30 days’ prior written notice of and reasons for 
cancellation to the insured by registered or certified mail, return receipt 
requested. 

(d) Cancellation for nonpayment of premium is not effective if the amount 
due is paid before the effective date set forth in the notice of cancellation. 

(e) Copies of the notice required by this section shall also be sent to the 
agent or broker of record though failure to send copies of the notice to those 
persons shall not invalidate the cancellation. Mailing copies of the notice by 
regular first-class mail to the agent or broker of record satisfies the require- 
ments of this subsection. (2001-241, s. 2.) 


Editor’s Note. — Session Laws 2001-241, s. subject to renewal, or amended on or after that 
3, makes this section effective October 1, 2001, date. 
and applicable to policies issued, renewed or 


§ 58-36-110. Notice of nonrenewal, premium rate increase, 
or change in workers’ compensation insurance 
coverage required. 


(a) No insurer shall refuse to renew a policy of workers’ compensation 
insurance or employers’ liability insurance written in connection with a policy 
of workers’ compensation insurance except in accordance with the provisions of 
this section, and any nonrenewal attempted or made that is not in compliance 
with this section is not effective. This section does not apply if the policyholder 
has obtained insurance elsewhere, has accepted replacement coverage, or has 
requested or agreed to nonrenewal. ; : 

(b) An insurer may refuse to renew a policy that has been written for a term 
of one year or less at the policy’s expiration date by mailing written notice of 
nonrenewal to the insured not less than 45 days prior to the expiration date of 
teas es may refuse to renew a policy that has been written for a term 
of more than one year or for an indefinite term at the policy anniversary date 
by mailing written notice of nonrenewal to the insured not less than 45 days 
prior to the anniversary date of the policy. . . . 

(d) Whenever an insurer lowers coverage limits, raises deductibles, or raises 
premium rates for reasons within the exclusive control of the insurer or other 
than at the request of the policyholder, the insurer shall mail to the policy- 
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holder written notice of the change at least 30 days in advance of the effective 
date of the change. As used in this subsection, the phrase, “reasons within the 
exclusive control of the insurer” does not mean experience modification 
changes, exposure changes, or loss cost rate changes. 

(e) The notice required by this section shall be given by mail to the insured 
and any other person designated in the policy to receive this notice at their 
addresses shown in the policy or, if not indicated in the policy, at their last 
known addresses. The notice of nonrenewal shall state the precise reason for 
nonrenewal. Failure to send this notice, as provided in this section, to any 
other person designated in the policy to receive this notice invalidates the 
nonrenewal only as to that other person’s interest. 

(f) Copies of the notice required by this section shall also be sent to the agent 
or broker of record, though failure to send copies of the notice to such persons 
shall not invalidate the nonrenewal. 

(g) Mailing copies of the notice by regular first-class mail satisfies the notice 
requirements of this section. (2001-241, s. 2.) 


Editor’s Note. — Session Laws 2001-241, s. subject to renewal, or amended on or after that 
3, makes this section effective October 1, 2001, date. 
and applicable to policies issued, renewed or 


ARTICLE 37. 
North Carolina Motor Vehicle Reinsurance Facility. 


§ 58-37-1. Definitions. 


As used in this Article: 

(1) “Cede” or “cession” means the act of transferring the risk of loss from 
ine Haan Cy insurer to all insurers through the operation of the 

acility. 

(2) Repealed by Session Laws 1991, c. 720, s. 6. 

(3) “Company” means each member of the Facility. 

(4) “Eligible risk” means a person who is a resident of this State who owns 
a motor vehicle registered or principally garaged in this State or who 
has a valid driver’s license in this State or who is required to file proof 
of financial responsibility pursuant to Article 9A or 13 of the North 
Carolina Motor Vehicle Code in order to register his motor vehicle or 
obtain a driver’s license in this State; or a nonresident of this State 
who owns a motor vehicle registered or principally garaged in this 
State, or the State and its agencies and cities, counties, towns and 
municipal corporations in this State and their agencies, provided, 
however, that no person shall be deemed an eligible risk if timely 
payment of premium is not tendered or if there is a valid unsatisfied 
judgment of record against such person for recovery of amounts due 
for motor vehicle insurance premiums and such person has not been 
discharged from paying said judgment, or if such person does not 
furnish the information necessary to effect insurance. 

(5) “Facility” means the North Carolina Motor Vehicle Reinsurance Facil- 
ity established pursuant to the provisions of this Article. 

(6) “Motor vehicle” means every self-propelled vehicle that is designed for 
use upon a highway, including trailers and semitrailers designed for 
use with such vehicles (except traction engines, road rollers, farm 
tractors, tractor cranes, power shovels, and well drillers). “Motor 
vehicle also means a motorcycle, as defined in G.S. 20-4.01(27)d. 

(7) “Motor vehicle insurance” means direct insurance against liability 
arising out of the ownership, operation, maintenance or use of a motor 


646 


ART. 37. VEHICLE REINSURANCE §$58-37-1 


vehicle for bodily injury including death and property damage and 
includes medical payments and uninsured and underinsured motorist 
coverages. 

With respect to motor carriers who are subject to the financial 
responsibility requirements established under the Motor Carrier Act 
of 1980, the term, “motor vehicle insurance” includes coverage with 
respect to environmental restoration. As used in this subsection the 
term, “environmental restoration” means restitution for the loss, 
damage, or destruction of natural resources arising out of the acci- 
dental discharge, dispersal, release, or escape into or upon the land, 
atmosphere, water course, or body of water of any commodity trans- 
ported by a motor carrier. Environmental restoration includes the cost 
of removal and the cost of necessary measures taken to minimize or 
mitigate damage to human health, the natural environment, fish, 


shellfish, and wildlife. 


(8) “Person” means every natural person, firm, partnership, association, 
corporation or government or agency thereof. 
(9) “Plan of operation” means the plan of operation approved pursuant to 


the provisions of this Article. 


(10) Repealed by Session Laws 1977, c. 828, s. 10. (1973, c. 818, s. 1; 1977, 
c. 828, s. 10; 1981, c. 776, s. 1; 1985, c. 666, s. 48; 1989, c. 485, 's. 48; 
1991. cy (20, s..6; 1999-1325. 8.2: 2001-389. s° 4°} 


Cross References. — For provisions relat- 
ing to motor vehicle financial responsibility, 
referenced in subdivision (4) above, see §§ 20- 
279.1 et seq. and 20-309 et seq. 

Editor’s Note. — Session Laws 2001-389, s. 
6, provides: “This act becomes effective January 
1, 2002. Rates, rating systems, territories, clas- 
sifications, and policy forms lawfully in use on 
January 1, 2002, may continue to be used 
thereafter.” 

Effect of Amendments. — Session Laws 
2001-389, s. 4, effective January 1, 2002, added 
the final sentence of subdivision (6). 

Legal Periodicals. — For survey of 1977 
law on insurance, see 56 N.C.L. Rev. 1084 
(1978). 

For survey of 1979 administrative law, see 58 
N.C.L. Rev. 1185 (1980). 

For note discussing changes in automobile 


CASE N 


Editor’s Note. — Most of the cases below 
were decided under former G.S. 20-279.34, the 
North Carolina Automobile Insurance Plan. 

Effect on § 20-310(f)(5). — While the legis- 
lature effectively abolished the North Carolina 
Automobile Insurance Plan with passage of 
this article, the Reinsurance Facility Act, noti- 
fication of the Plan under § 20-310(f)(5) was 
not specifically repealed until 1985, by Session 
Laws 1985, c. 666, s. 67. However, since the 
legislature repealed the former Plan system, 
§ 20-310(f\(5) was also thereby repealed by 
implication, to the extent that it required noti- 
fication of the defunct Plan. Coleman v. Inter- 


rate regulation and the role of the Insurance 
Commissioner in North Carolina, see 17 Wake 
Forest L. Rev. 822 (1981). 

For survey of 1981 administrative law, see 60 
N.C.L. Rev. 1165 (1982). 

For 1984 survey, “Employee Exclusion 
Clauses in Automobile Liability Insurance Pol- 
icies,” see 63 N.C.L. Rev. 1228 (1985). 

For 1984 survey, “Application of the Tate Test 
to Notice Requirements in Reinsurance Con- 
tracts,” see 63 N.C.L. Rev. 1240 (1985). 

For note as to terminating an insurance 
policy according to North Carolina’s financial 
responsibility legislation, in light of Peerless 
Ins. Co. v. Freeman, 78 N.C. App. 774, 338 
S.E.2d 570, aff’d per curiam, 317 N.C. 145, 343 
S.E.2d 539 (1986), see 65 N.C.L. Rev. 1409 
(1987). 


OTES 


state Cas. Ins. Co., 84 N.C. App. 268, 352 
S.E.2d 249 (1987). 

Purpose of Assigned Risk Plan. — The 
assigned risk plan authorized by former G.S. 
20-279.34 was for the equitable apportionment 
among insurance carriers licensed to write mo- 
tor vehicle insurance in this State of those 
applicants for motor vehicle liability policies 
who were required to file proof of financial 
responsibility under the Financial Responsibil- 
ity Act but who were unable to secure such 
insurance through ordinary methods. Jones v. 
State Farm Mut. Auto. Ins. Co., 270 N.C. 454, 
155 S.E.2d 118 (1967). 
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Former G.S. 20-279.34 was incorporated 
by reference into the Financial Responsi- 
bility Act of 1957 by § 20-314. Harrelson v. 
State Farm Mut. Auto. Ins. Co., 272 N.C. 603, 
158 S.E.2d 812 (1968). 

Restriction of Right to Cancel. — The 
right of an insurer to cancel policies issued 
under the assigned risk plan was restricted by 
former G.S. 20-279.34. Griffin v. Hartford Acci- 
dent & Indem. Co., 264 N.C. 212, 141 S.E.2d 
300 (1965). 

And This Requirement Did Not Consti- 
tute Denial of Due Process. — The fact that 
an insurance company is required to issue 
assigned risk motor vehicle liability policies as 
a condition of transacting lability insurance 
business in North Carolina did not constitute a 
denial of due process in violation of State and 
federal constitutional provisions. Jones v. State 
‘Farm Mut. Auto. Ins. Co., 270 N.C. 454, 155 
S.E.2d 118 (1967); Beasley v. Hartford Accident 
& Indem. Co., 11 N.C. App. 34, 180 S.E.2d 381, 
aff'd, 280 N.C. 177, 184 S.E.2d 841 (1971). 

Liberal Construction. — Interpreting 
former G.S. 20-279.34 liberally, in order to 
accomplish the legislative purpose of mainte- 
nance of financial responsibility throughout the 
period of registration of the vehicle, it was 
construed to mean that, notwithstanding pro- 
visions in the policy, an insurance carrier could 
cancel an assigned risk policy, issued to fulfill 
the requirements of either Article 9A or Article 
13 of Chapter 20, only when it was shown both 
that (1) there had been a nonpayment of pre- 
mium or a suspension of the driver’s license of 
the insured, and (2) the Commissioner of Insur- 
ance had approved the cancellation, which he 
could apparently do by the issuance of general 
rules and regulations with reference thereto. 
Harrelson v. State Farm Mut. Auto. Ins. Co., 
272 N.C. 603, 158 S.E.2d 812 (1968). 

Insurance Carriers Required to Sub- 
scribe to and Participate in Assigned Risk 
Plan. — All insurance carriers, as a prerequi- 
site to engaging and writing motor vehicle 
insurance in this State, had to subscribe to, and 
participate in, the plans and procedures consti- 
tuting the assigned risk plan. Jones v. State 
Farm Mut. Auto. Ins. Co., 270 N.C. 454, 155 
S.E.2d 118 (1967). 

Assigned risk insurance was compul- 
sory both as to the insurer and the in- 
sured, made so by law. Grant v. State Farm 
Mut. Auto. Ins. Co., 1 N.C. App. 76, 159 S.E.2d 
368, cert. denied, 273 N.C. 657 (1968). 

Insurance supplied by a policy issued under 
the assigned risk plan was compulsory both as 
to the insured owner and as to the insurance 
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carrier. Harrelson v. State Farm Mut. Auto. Ins. 
Co., 272 N.C. 608,-158 S.E.2d 812 (1968). 

Act Must Be Read into Policy and Con- 
strued Liberally. — A policy having been 
issued pursuant to the assigned risk plan and 
for the purpose of fulfilling the requirement of 
the Financial Responsibility Act of 1957 (§ 20- 
309 et seq.), the provisions of that act, relative 
to the cancellation of such policies, must be 
read into this policy and construed liberally so 
as to effectuate the purpose of the act. 
Harrelson v. State Farm Mut. Auto. Ins. Co., 
272 N.C. 603, 158 S.E.2d 812 (1968); Grant v. 
State Farm Mut. Auto. Ins. Co., 1 N.C. App. 76, 
159 S.E.2d 368, cert. denied, 273 N.C. 657 
(1968). 

To avoid liability to a third party bene- 
ficiary of an assigned risk automobile in- 
surance policy, the insurer had to allege and 
prove cancellation and termination of the policy 
in accordance with the applicable statutes. 
Grant v. State Farm Mut. Auto. Ins. Co., 1 N.C. 
App. 76, 159 S.E.2d 368, cert. denied, 273 N.C. 
657 (1968). 

Coverage Not Extended to Replacement 
Vehicle Owned by Person Other Than 
Named Insured. — Nothing in former G.S. 
20-279.34 required any carrier to extend the 
coverage of an assigned risk policy to a replace- 
ment vehicle owned by and registered to a 
person other than the original named insured 
owner of the vehicle originally described and 
insured. Beasley v. Hartford Accident & Indem. 
Co., 11 N.C. App. 34, 180 S.E.2d 381, aff’d, 280 
N.C. 177, 184 S.E.2d 841 (1971). 

Nonpayment of Fee for Filing Form SR- 
22. — The failure of an insured under the 
assigned risk plan to pay his insurer a fee for 
filing a certificate of financial responsibility 
(Form SR-22) with the Department of Motor 
Vehicles was not a nonpayment of premium 
within the purview of former G.S. 20-279.34 for 
which the insurer could cancel a policy of auto- 
mobile liability insurance. Harrelson v. State 
Farm Mut. Auto. Ins. Co., 272 N.C. 603, 158 
S.E.2d 812 (1968). 

Stated in State ex rel. Comm’r of Ins. v. 
North Carolina Rate Bureau, 300 N.C. 381, 269 
S.E.2d 547 (1980); State ex rel. Hunt v. North 
Carolina Reinsurance Facility, 49 N.C. App. 
206, 271 S.E.2d 302 (1980); North Carolina 
Reinsurance Facility v. North Carolina Ins. 
Guar. Ass’n, 67 N.C. App. 359, 313 S.E.2d 253 
(1984). 

Cited in State ex rel. Hunt v. North Carolina 
Reinsurance Facility, 302 N.C. 274, 275 S.E.2d 
399 (1981). 
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. 58-37-5. North Carolina Motor Vehicle Reinsurance Fa- 
cility; creation; membership. 


There is created a nonprofit unincorporated legal entity to be known as the 
North Carolina Motor Vehicle Reinsurance Facility denaiSeine of all insurers 
licensed to write and engaged in writing within this State motor vehicle 
insurance or any component thereof. Every such insurer, as a prerequisite to 
further engaging 1n writing such insurance in this State, shall be a member of 
the Facility and shall be bound by the rules of operation thereof as provided for 
in this Article and as promulgated by the Board of Governors. No company may 
withdraw from membership in the Facility unless it ceases to write motor 
vehicle insurance in this State or ceases to be licensed to write such insurance. 
(1973, c. 818, s. 1; 1983, c. 416, s. 6.) 


Legal Periodicals. — For article discussing For article analyzing the scope of the North 
limitations on ad hoc adjudicatory rulemaking Carolina Insurance Commissioner’s 
by an administrative agency, see 61N.C.L. Rev. ratemaking authority, see 61 N.C.L. Rev. 97 
67 (1982). (1982). | 


CASE NOTES 


Applied in State ex rel. Comm’r of Ins. v. Facility v. North Carolina Ins. Guar. Ass’n, 67 
North Carolina Rate Bureau, 300 N.C. 381, 269 N.C. App. 359, 313 S.E.2d 253 (1984). 
S.E.2d 547 (1980); North Carolina Reinsurance 


§ 58-37-10. Obligations after termination of membership. 


Any company whose membership in the Facility has been terminated by 
withdrawal shall, nevertheless, with respect to its business prior to midnight 
of the effective date of such termination continue to be governed by this Article. 
POS, C318, 5.01.) 


CASE NOTES 


Applied in North Carolina Reinsurance Fa- 
cility v. North Carolina Ins. Guar. Ass’n, 67 
N.C. App. 359, 313 S.E.2d 253 (1984). 


§ 58-37-15. Insolvency. 


Any unsatisfied net liability to the Facility of any insolvent member shall be 
assumed by and apportioned among the remaining members in the Facility in 
the same manner in which assessments are apportioned by the Facility. The 
Facility shall have all rights allowed by law in behalf of the remaining 
members against the estate or funds of such insolvent for sums due the Facility 
in accordance with this Article. (1973, c. 818, s. 1; 1977, c. 828, s. 12.) 


CASE NOTES 


Stated in North Carolina Reinsurance Facil- 
ity v. North Carolina Ins. Guar. Ass'n, 67 N.C. 
App. 359, 313 S.E.2d 253 (1984). 
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§ 58-37-20. Merger, consolidation or cession. 


When a member has been merged or consolidated into another insurer, or 
has reinsured its entire motor vehicle liability insurance business in the State 
with another insurer, such company or its successor in interest shall remain 
liable for all obligations hereunder and such company and its successor in 
interest and the other insurers with which it has been merged or consolidated 
shall continue to participate in the Facility according to the rules of operation. 
(AOA ead 8 aces O1 i. Ca. Oconee Lom) 


§ 58-37-25. General obligations of insurers. 


(a) Except as otherwise provided in this Article all insurers as a prerequisite 
to the further engaging in this State in the writing of motor vehicle insurance 
or any component thereof shall accept and insure any otherwise unacceptable 
applicant therefor who is an eligible risk if cession of the particular coverage 
and coverage limits applied for are permitted in the Facility. All such insurers 
shall equitably share the results of such otherwise unacceptable business 
through the Facility and shall be bound by the acts of their agents in 
accordance with the provisions of this Article. No insurer shall impose upon 
any of its agents, solely on account of ceded business received from such 
agents, any quota or matching requirement for any other insurance as a 
condition for further acceptance of ceded business from such agents. 

(b) Each insurer will provide the same type of service to ceded business that 
it provides for its voluntary market. Records provided to agents and brokers 
will include an indication that the business is ceded. When an insurer cedes a 
policy or renewal thereof to the Facility and the Facility premium for such 
policy is higher than the premium that the insurer would normally charge for 
such policy if retained by the insurer, the policyholder will be informed that (i) 
his policy is ceded, (ii) the coverages are written at the Facility rate, which rate 
differential must be specified, (iii) the reason or reasons for the cession to the 
Facility, (iv) the specific reason or reasons for the cession to the Facility will be 
provided upon the written request of the policyholder to the insurer, and (v) the 
policyholder may seek insurance through other insurers who may elect not to 
cede his policy. If such policyholder obtains motor vehicle liability insurance 
through another insurer who elects not to cede his policy to the Facility and the 
policyholder cancels his ceded policy within 45 days of the effective date of such 
ceded policy, the earned premium for such ceded policy shall be calculated on 
the pro rata basis, except that the pro rata calculation shall not apply to a 
See etna by any insurance premium finance company as provided in G.S. 

(c) Upon the written request of any eligible risk who has been notified 
pursuant to subsection (b) of this section that his motor vehicle insurance 
policy has been ceded to the Facility, the insurer ceding the insurance policy 
must provide in writing to that eligible risk the specific reason or reasons for 
the decision to cede that policy to the Facility. Proof of mailing of the written 
reason or reasons is sufficient proof of compliance with this obligation. With 
regard to any notice of cession or any written or oral communications 
specifying the reason or reasons for cession, there will be no liability on the 
part of, and no cause of action of any nature will arise against, (i) any insurer 
or its authorized representatives, agents, or employees, or (ii) any licensed 
agent, broker, or persons who furnish to the insurer information as to the 
reason or reasons for the cession, for any communications or statements made 
by them, unless the communications or statements are shown to have been 
made in bad faith with malice in fact. (1973, c. Sls ssibealLOy Osos sau.) 
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Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


ART. 37. VEHICLE REINSURANCE 


§58-37-35 


CASE NOTES 


Use of Own Policy Forms Not Permitted. 
— An insurer writing automobile insurance in 
North Carolina is not permitted to use its own 
policy forms on insurance policies ceded to the 
Facility. St. Paul Fire & Marine Ins. Co. v. 
North Carolina Motor Vehicle Reinsurance Fa- 
cility, 124 N.C. App. 450, 476 S.E.2d 897 (1996). 

As the legislature has specifically stated in 
another statute that policy forms are to be 
determined by the Facility, and the more spe- 
cific statute prevails, there is no violation of the 
anti-discrimination provision of subsection (b) 
when the Facility mandates the uniform use of 
policy forms for all ceded motor vehicle insur- 


ance business. St. Paul Fire & Marine Ins. Co. 
v. North Carolina Motor Vehicle Reinsurance 
Facility, 124 N.C. App. 450, 476 S.E.2d 897 
(1996). 

Quoted in State ex rel. Comm’r of Ins. v. 
North Carolina Rate Bureau, 300 N.C. 381, 269 
S.E.2d 547 (1980). 

Stated in State ex rel. Hunt v. North Caro- 
lina Reinsurance Facility, 49 N.C. App. 206, 271 
S.E.2d 302 (1980); State ex rel. Hunt v. North 
Carolina Reinsurance Facility, 302 N.C. 274, 
275 S.E.2d 399 (1981). 

Cited in Coleman v. Interstate Cas. Ins. Co., 
84 N.C. App. 268, 352 S.E.2d 249 (1987). 


§ 58-37-30. General obligations of agents. 


(a) Except as otherwise provided in this Article, no licensed agent of an 
insurer authorized to solicit and accept premiums for motor vehicle insurance 
or any component thereof by the company he represents shall refuse on behalf 
of said company to accept any application from an eligible risk for such 
insurance and to immediately bind the coverage applied for and for a period of 
not less than six months if cession of the particular coverage and coverage 
limits applied for are permitted in the Facility, provided the application is 
submitted during the agent’s normal business hours, at his customary place of 
business and in accordance with the agent’s customary practices and proce- 
dures. The commission paid on the insurance coverages provided in this Article 
shall not be less than the commission on insurance coverage written through 
the North Carolina Insurance Plan on May 1, 1973. The same commission 
shall apply uniformly statewide. 

(b) It shall be the responsibility of the agent to write the coverage applied for 
at what he believes to be the appropriate rate level. If coverage is written at the 
Facility rate level and the company elects not to cede, the policy shall be rated 
at a rate under Article 36 of this Chapter. Coverage written at a rate under 
Article 36 of this Chapter that is not acceptable to the company must either be 
placed with another company or rated at the Facility rate level by the agent. 
(1973, c. 818, s. 1; 1977, c. 828, s. 11; 1995, c. 517, s. 23.) 


CASE NOTES 


nied, 301 N.C. 107, 273 S.E.2d 300 (1980). 

Stated in State ex rel. Hunt v. North Caro- 
lina Reinsurance Facility, 302 N.C. 274, 275 
S.E.2d 399 (1981). 


Facility rates can be higher than those 
for the voluntary market if a higher facility 
rate is actuarially indicated. State ex rel. 
Comm’r of Ins. v. North Carolina Rate Bureau, 
300 N.C. 381, 269 S.E.2d 547, rehearing de- 


§ 58-37-35. The Facility; functions; administration. 


(a) The operation of the Facility shall assure the availability of motor 
vehicle Bees tee to any eligible risk and the Facility shall accept all place- 
ments made in accordance with this Article, the plan of operation adopted 


pursuant thereto, and any amendments to either. 
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(b) The Facility shall reinsure for each coverage available in the Facility to 
the standard percentage of one hundred percent (100%) or lesser equitable 
percentage established in the Facility’s plan of operation as follows: lh 

(1) For the following coverages of motor vehicle insurance and in at least 
the following amounts of insurance: i 
a. Bodily injury liability: thirty thousand dollars ($30,000) each 

person, sixty thousand dollars ($60,000) each accident; __ 

b. Property damage liability: twenty-five thousand dollars ($25,000) 
each person; | 

c. Medical payments: one thousand dollars ($1,000) each person; 
except that this coverage shall not be available for motorcycles; 

d. Uninsured motorist: thirty thousand dollars ($30,000) each person; 
sixty thousand dollars ($60,000) each accident for bodily injury; 
twenty-five thousand dollars ($25,000) each accident property 
damage (one hundred dollars ($100.00) deductible); . 

e. Any other motor vehicle insurance or financial responsibility limit 
in the amounts required by any federal law or federal agency 
regulation; by any law of this State; or by any rule duly adopted 
under Chapter 150B of the General Statutes or by the North 
Carolina Utilities Commission. 

(2) Additional ceding privileges for motor vehicle insurance shall be 
provided by the Board of Governors up to the following: | 
a. Bodily injury liability: one hundred thousand dollars ($100,000) 

each person, three hundred thousand dollars ($300,000) each 
accident; , | 

b. Property damage liability: fifty thousand dollars ($50,000) each 
accident; : | 

c. Medical payments: two thousand do!’ars ($2,000) each person; 

d. Underinsured motorist: one million dollars ($1,000,000) each per- 
son and each accident for bodily injury liability; and | 

e. Uninsured motorist: one million dollars ($1,000,000) each person 
and each accident for bodily injury and fifty thousand dollars 
($50,000) for property damage (one hundred dollars ($100.00) 
deductible). 

(2a) For persons who must maintain liability coverage limits above those 
available under subdivision (2) of this subsection in order to obtain or 
continue coverage under personal excess liability or personal “umbrel- 
la” insurance policies, additional ceding privileges for motor vehicle 
insurance shall be provided by the Board of Governors up to the 
following: 

a. Bodily injury liability: two hundred fifty thousand dollars 
($250,000) each person, five hundred thousand dollars ($500,000) 
each accident. 

b. Property damage liability: one hundred thousand dollars 
($100,000) each accident. | 

c. Medical payments: five thousand dollars ($5,000) each person. 

(3) Whenever the additional ceding privileges are provided as in G.S. 
98-37-35(b)(2) for any component of motor vehicle insurance, the same 
additional ceding privileges shall be available to “all other” types of 
risks subject to the rating jurisdiction of the North Carolina Rate 
Bureau. : 

(c) The Facility shall require each member to adjust losses for ceded 
business fairly and efficiently in the same manner as voluntary business losses 
are adjusted and to effect settlement where settlement is appropriate. 

(d) The Facility shali be administered by a Board of Governors. The Board 
of Governors shall consist of 12 members having one vote each from the 
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classifications hereinafte iSSi 

FOTIA © Regn atom Seah a tla phis the Commissioner who shall serve 
the Board shall be represented b SPAN Ee CORE aa ee 
Nad ae Sa ee sly. pe : Senay officer of the company. Not more 
Rerehrcsertied onthe Bane ame ownership or management shall 

oard at the same time. F 

be selected by the member insurers, which a mee aE aE eae 
tative of the industry. To insure represe Sah On 8 nah elaara vase REPRE 
shall be selected from the following grou : SENS MEUREG IS UTeT el RSs SAE 
tion (or its successors), the Alliance of eae a I SCAR SEAR SEO 
the National Association of Independent I ican AU HAUREES HOReSnce etre 
stock insurers not affiliated with th hath ae Ror A AMC CER Ube eeu u 
insurers not affiliated with the above : eine! The Cor AG coe Sue mOUSLGeS 
two members of the Board who shall be Facilit Pavhcisaeruri gine) ema rae 
domiciled in this State. The Commissi am Ke HUT ON SDE neta 
Board who shall be selected from a li t of. f Ce a ea RI ate a 
Insurance Agents of North Carolina Te The Conniistt SOO aan 
members of the Board who shall be fire and ie Ae: Pe Rhae Tee ieee 
o ai mae and actively engaged in writing baer er earns a 

ate. The Commissioner shall select two agents from hi a 
nominees submitted by the Independent Insur A apr eer ne acd 
Inc., (or its successors). The initial term of ffice of Bee Ce a aaeeT 
be two years. Following completion of init it iihomeeruatesiiee eae na 
of the original Board of Governors shall ie, selene ates Be Se 
members of the Board of Gov poublapnapererncacuate beets 2 
selected and qualified and the hoe ee le fll on ae areata ia 
from any of the aforementioned classifications oat een Foca filled re 
accordance with the provisions of this Article. The Board of Give ve f s 
Facility shall also have as nonvoting members two per eit ae re 
employed by or affiliated with any insurance company i fhe ie ay me 
who are appointed by the Governor to serve at the Governor's Sit atanek 
3 (e) The Commissioner and member companies shall provide for a Board of 

overnors. The Board of Governors shall elect from its membershi hai 
and shall meet at the call of the chair or at the request of four Pe onihe j if is 
Board of Governors. The chair shall retain the right to vote on all aetnene s 
members of the Board of Governors shall constitute a quorum. The aah 
eer eect rene as chair for more than two consecutive years; provided, 
Fe Romans : A 4 meena may continue to serve as chair until a successor chair 

(f) The Board of Governors shall have full power and administrati 
responsibility for the operation of the Facility. inl fai 
bility shellfinclde bite be limited to: OT Sadician: ae aaah oa 

(1) Proper establishment and implementation of the Facility. 

(2) Employment of a manager who shall be responsible for the continuous 
operation of the Facility and such other employees officers and 
committees as it deems necessary. 

(3) Provision for appropriate housing and equipment to assure the effi- 
cient operation of the Facility. 

(4) Promulgation of reasonable rules and regulations for the administra- 
tion and operation of the Facility and delegation to the manager of 
such authority as it deems necessary to insure the proper adminis- 
tration and operation thereof. 

(g) Except as may be delegated specifically to others in the plan of operation 
or reserved to the members, power and responsibility for the establishment 
and operation of the Facility is vested in the Board of Governors, which power 
and responsibility include but is not limited to the following: 

(1) To sue and be sued in the name of the Facility. No judgment against 
the Facility shall create any direct liability in the individual member 


companies of the Facility. 
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(2) 
(3) 


(4) 
(5) 
(6) 


To receive and record cessions. 
To assess members on the basis of participation ratios established in 
the plan of operation to cover anticipated or incurred costs of opera- 
tion and administration of the Facility at such intervals as are 
established in the plan of operation. 
To contract for goods and services from others to assure the efficient 
operation of the Facility. 
To hear and determine complaints of any company, agent or other 
interested party concerning the operation of the Facility. 
Upon the request of any licensed fire and casualty agent meeting any 
two of the standards set forth below as determined by the Commis- 
sioner within 10 days of the receipt of the application, the Facility 
shall contract with one or more members within 20 days of receipt of 
the determination to appoint such licensed fire and casualty agent as 
designated agents in accordance with reasonable rules as are estab- 
lished by the plan of operation. The standards shall be: 

a. Whether the agent’s evidence establishes that he has been con- 
ducting his business in a community for a period of at least one 
year; 

b. Whether the agent’s evidence establishes that he had a gross 
premium volume during the 13 months next preceding the date of 
his application of at least twenty thousand dollars ($20,000) from 
motor vehicle insurance; 

c. Whether the agent’s evidence establishes that the number of 
eligible risks served by him during the 13 months next preceding 
the date of application was 200 or more; 

d. Whether the agent’s evidence establishes a growth in eligible risks 
served and premium volume during his years of service as an 
agent; 

e. Whether the agent’s evidence establishes that he made available to 
eligible risks premium financing or any other plan for deferred 
payment of premiums. 

With respect to business produced by designated agents, adequate 
provision shall be made by the Facility to assure that such business is 
rated using Facility rates. All business produced by designated agents 
may be ceded to the Facility, except designated agents appointed 
before September 1, 1987, may place liability insurance policies with 
a voluntary carrier, provided that all policies written by the voluntary 
carrier are retained by the voluntary carrier unless ceded to the 
Facility using Facility rates. Designated agents must provide the 
Facility with a list of such policies written by the voluntary carrier at 
least annually, or as requested by the Facility, on a form approved by 
the Facility. Ifno insurer is willing to contract with any such agent on 
terms acceptable to the Board, the Facility shall license such agent to 
write directly on behalf of the Facility. However, for this purpose the 
Facility does not act as an insurer, but acts only as the statutory agent 
of all of the members of the Facility, which shall be bound on risks 
written by the Facility’s appointed agent. The Facility may contract 
with one or more servicing carriers and shall promulgate fair and 
reasonable underwriting procedures to require that business pro- 
duced by Facility agents and written through those servicing carriers 
shall be rated using Facility rates. All business produced by Facility 
agents may be ceded to the Facility. Any designated agent who is 
disabled or retiring or the estate of any deceased designated agent 
may transfer the designation and the book of business to some other 
licensed fire and casualty agent meeting the requirements of this 
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section and under rules established by the Facility, and a transfer 
from a designated agent appointed before September 1, 1987, shall 
entitle the transferee designated agent to place liability insurance 
policies with a voluntary carrier. 
_ The Commissioner shall require, as a condition precedent to the 
issuance, renewal, or continuation of a resident agent’s license to any 
designated agent to act for the company appointing such designated 
agent under contract with the Facility, that the designated agent file 
and thereafter maintain in force while so licensed a bond in favor of 
the State of North Carolina executed by an authorized corporate 
surety approved by the Commissioner, cash, mortgage on real prop- 
erty, or other securities approved by the Commissioner, in the amount 
of ten thousand dollars ($10,000) for the use of aggrieved persons. 
Such bond, cash, mortgage, or other securities shall be conditioned on 
the accounting by the designated agent (i) to any person requesting 
the designated agent to obtain motor vehicle insurance for moneys or 
premiums collected in connection therewith, and (ii) to the company 
providing coverage with respect to any such moneys or premiums 
under contract with the Facility. Any such bond shall remain in force 
until the surety is released from liability by the Commissioner, or 
until the bond is cancelled by the surety. Without prejudice to any 
liability accrued prior to such cancellation, the surety may cancel the 
bond upon 30 days’ advance notice in writing filed with the Commis- 
sioner. 

No agent may be designated under this subdivision to any insurer 
that does not actively write voluntary market business. 

(7) To maintain all loss, expense, and premium data relative to all risks 
reinsured in the Facility, and to require each member to furnish such 
statistics relative to insurance reinsured by the Facility at such times 
and in such form and detail as may be required. 

(8) To establish fair and reasonable procedures for the sharing among 
members of any loss on Facility business that cannot be recouped 
under G.S. 58-37-40(e) and other costs, charges, expenses, liabilities, 
income, property and other assets of the Facility and for assessing or 
distributing to members their appropriate shares. The shares may be 
based on the member’s premiums for voluntary business for the 
appropriate category of motor vehicle insurance or by any other fair 

and reasonable method. 

(9) To receive or distribute all sums required by the operation of the 
Facility. 

(10) To apt all risks submitted in accordance with this Article. 

(11) To establish procedures for reviewing claims practices of member 
companies to the end that claims to the account of the Facility will be 
handled fairly and efficiently. 

(12) To adopt and enforce all rules and to do anything else where the 
Board is not elsewhere herein specifically empowered which is other- 
wise necessary to accomplish the purpose of the Facility and is not in 
conflict with the other provisions of this Article. 

(h) Each member company shall authorize the Facility to audit that part of 
the company’s business which is written subject to the Facility in a manner 
and time prescribed by the Board of Governors. 

(i) The Board of Governors shall fix a date for an annual meeting and shall 
annually meet on that date. Twenty days’ notice of such meeting shall be given 
in writing to all members of the Board of Governors. 

(j) There shall be furnished to each member an annual report of the 
operation of the Facility in such form and detail as may be determined by the 


Board of Governors. 
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(k) Each member shall furnish statistics in connection with insurance 
subject to the Facility as may be required by the Facility. Such statistics shall 
be furnished at such time and in such form and detail as may be required but 
at least will include premiums charged, expenses and losses. 

(1) The classifications, rules, rates, rating plans and policy forms used on 
motor vehicle insurance policies reinsured by the Facility may be made by the 
Facility or by any licensed or statutory rating organization or bureau on its 
behalf and shall be filed with the Commissioner. The Board of Governors shall 
establish a separate subclassification within the Facility for “clean risks”. For 
the purpose of this Article, a “clean risk” is any owner of a nonfleet private 
passenger motor vehicle as defined in G.S. 58-40-10, if the owner, principal 
operator, and each licensed operator in the owner’s household have two years’ 
driving experience as licensed drivers and if none of the persons has been 
assigned any Safe Driver Incentive Plan points under Article 36 of this 
Chapter during the three-year period immediately preceding either (1) the date 
of application for a motor vehicle insurance policy or (ii) the date of preparation 
of a renewal of a motor vehicle insurance policy. The filings may incorporate by 
reference any other material on file with the Commissioner. Rates shall be 
neither excessive, inadequate nor unfairly discriminatory. If the Commissioner 
finds, after a hearing, that a rate is either excessive, inadequate or unfairly 
discriminatory, the Commissioner shall issue an order specifying in what 
respect it is deficient and stating when, within a reasonable period thereafter, 
the rate is no longer effective. The order is subject to judicial review as set out 
in Article 2 of this Chapter. Pending judicial review of said order, the filed 
classification plan and the filed rates may be used, charged and collected in the 
same manner as set out in G.S. 58-40-45 of this Chapter. The order shall not 
affect any contract or policy made or issued before the expiration of the period 
set forth in the order. All rates shall be on an actuarially sound basis and shall 
be calculated, insofar as is possible, to produce neither a profit nor a loss. 
However, the rates made by or on behalf of the Facility with respect to “clean 
risks” shall not exceed the rates charged “clean risks” who are not reinsured in 
the Facility. The difference between the actual rate charged and the actuarially 
sound and self-supporting rates for “clean risks” reinsured in the Facility may 
be recouped in similar manner as assessments under G.S. 58-37-40(f). Rates 
shall not include any factor for underwriting profit on Facility business, but 
shall provide an allowance for contingencies. There shall be a strong presump- 
tion that the rates and premiums for the business of the Facility are neither 
unreasonable nor excessive. 

(m) In addition to annual premiums, the rules of the Facility shall allow 
semiannual and quarterly premium terms. (1973, c. 818, s. 1; 1977, c. 710; ¢. 
828, ss. 14-19; 1977, 2nd Sess., c. 1135; 1979, c. 676, ss. 1, 2; 1981, c. 776, ss. 
2,3; c. 776, ss. 2, 3; 1983, c. 416, ss. 3, 4; c. 690; 1985, c. 666, s. 49; 1985 (Reg. 
Sess., 1986), c. 1027, ss. 7, 19, 33, 43; 1987, c. 869, ss. 3, 4(1), (2), 15; 1989, c. 
67; 1991, c. 469, s. 7; c. 562, s. 2; c. 709, s. 1; c. 720, s. 4; 1999-132, ss. 6.2, 8.3, 
8.4, 8.7, 8.8; 1999-228, s. 8; 2001-236, s. 1; 2001-423, s. 3.) 


Effect of Amendments. — Session Laws 
1999-228, s. 8, effective July 1, 2000, and appli- 
cable to new or renewal policies written to 
become effective on or after that date, rewrote 
subdivisions (b)(1)a, (b)(1)b, and (b)(1)d. 

Session Laws 2001-236, s. 1, as amended by 
Session Laws 2001-423, s. 3, effective January 
1, 2002, in the introductory language of subsec- 
tion (b), substituted “in the Facility” for “there- 
in,” and inserted “Facility’s” preceding “plan of 
operation”; deleted “if there is a substantial 


public demand for a coverage or coverage limit 
of any component of motor vehicle insurance” 
following “Governors” in subdivision (b)(2); 
added subdivision (b)(2)a. through e. designa- 
tions; added “and” at the end of subdivision 
(b)(2)d.; and added subsection (b)(2a). 

Legal Periodicais. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 

For survey of 1981 administrative law, see 60 
N.C.L. Rev. 1165 (1982). 
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CASE NOTES 


Subdivision (g)(1) makes the Board of 
Governors of the Facility the public’s rep- 
resentative, to the exclusion of al] others, 
except where the facility act expressly provides 
otherwise. State Farm Mut. Auto Ins. Co. v. 
Ingram, 288 N.C. 381, 218 S.E.2d 364 (1975), 

The Commissioner was not intended to 
be the representative of the public or to be 
deemed an aggrieved person so as to permit 
him. to appeal pursuant to the provisions of 
§ 58-2-75. State Farm Mut. Auto. Ins. Co. v. 
Ingram, 288 N.C. 381, 218 S.E.2d 364 (1975). 

Thus the Commissioner is not expressly 
granted the power to appeal by this sec- 
tion. State Farm Mut. Auto. Ins. Co. v. Ingram, 

288 N.C. 381, 218 S.E.2d 364 (1975). 

_ Recoupment Surcharges. — The legisla- 
ture’s concern that the Facility operate on a no 
profit-no loss basis, together with the statutory 
cap on rates, indicates that the legislature 
intended recoupment surcharges to be separate 
and apart from rates. State ex rel. Hunt v. 
North Carolina Reinsurance Facility, 302 N.C. 
274, 275 8.E.2d 399 (1981), decided prior to the 
1981 amendment to § 58-37-40(e), 

Surcharges on automobile liability insurance 
coverages ceded to the North Carolina 
Reinsurance Facility to recoup past facility 
losses and on all automobile liability coverages 
to recoup anticipated losses on ceded “clean 
risks” do not constitute rates, and no filing with 
or approval by the Commissioner of Insurance 
is required by law with respect to the sur- 
charges. State ex rel. Hunt v. North Carolina 
Reinsurance Facility, 302 N.C. 274, 275 S.E.2d 
399 (1981), decided prior to 1981 amendment to 
§ 58-37-40(e). 


Use of Own Policy Forms Prohibited. — 
An insurer writing automobile insurance in 
North Carolina is not permitted to use its own 
policy forms on insurance policies ceded to the 
Facility. St. Paul Fire & Marine Ins. Co. v. 
North Carolina Motor Vehicle Reinsurance Fa- 
cility, 124 N.C. App. 450, 476 S.E.2d 897 (1996). 

Subsection (1) is unambiguous in stating that 
insurers are required to use, in the writing of 
motor vehicle insurance policies ceded to the 
Facility, only those policy forms made by the 
Facility or those made by any licensed or stat- 
utory rating organization or bureau and filed 
with the Commissioner. St. Paul Fire & Marine 
Ins. Co. v. North Carolina Motor Vehicle 
Reinsurance Facility, 124 N.C. App. 450, 476 
S.E.2d 897 (1996). 

As the legislature has specifically stated in 
another statute that policy forms are to be 
determined by the Facility, and the more spe- 
cific statute prevails, there is no violation of the 
anti-discrimination provision of § 58-37-25 (b) 
when the Facility mandates the uniform use of 
policy forms for all ceded motor vehicle insur- 
ance business. St. Paul Fire & Marine Ins. Co. 
v. North Carolina Motor Vehicle Reinsurance 
Facility, 124 N.C. App. 450, 476 S.E.2d 897 
(1996). 

Applied in State ex rel. Comm’r of Ins. v. 
North Carolina Rate Bureau, 300 N.C. 381, 269 
S.E.2d 547 (1980); Unigard Mut. Ins. Co. v. 
Ingram, 71 N.C. App. 725, 323 S.E.2d 442 
(1984). 

Stated in North Carolina Reinsurance Facil- 
ity v. North Carolina Ins. Guar. Ass’n, 67 N.C. 
App. 359, 313 S.E.2d 253 (1984). 


§ 58-37-40. Plan of operation. 


(a) Within 60 days after the initial organizational meeting, the Facility shall 
submit to the Commissioner, for his approval, a proposed plan of operation, 
consistent with the provisions of this Article, which shall provide for econom- 
ical, fair and nondiscriminating administration and for the prompt and 
efficient provision of motor vehicle insurance to eligible risks. Should no plan 
be submitted within the aforesaid 60-day period, then the Commissioner of 
Insurance shall formulate and place into effect a plan consistent with the 
provisions of this Article. ' lk 

(b) The plan of operation, unless sooner approved in writing, shall be 
deemed to meet the requirements of the Article if it is not disapproved by order 
of the Commissioner within 30 days from the date of filing. Prior to the 
disapproval of all or any part of the proposed plan of operation the Commis- 
sioner shall notify the Facility in what respect the plan of operation fails to 
meet the specific requirements of this Article. The Facility shall, within 30 
days thereafter, submit for his approval a revised plan of operation which 
meets the specific requirements of this Article. In the event the Facility fails to 
submit a revised plan of operation which meets the specific requirements of 
this Article within the aforesaid 30-day period, the Commissioner shall enter 
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an order accordingly and shall immediately thereafter formulate and place 
into effect a plan consistent with the provisions of this Article. 

(c) Any revision of the proposed plan of operation or any subsequent 
amendments to an approved plan of operation shall be subject to approval or 
disapproval by the Commissioner in the manner herein provided in subsection 
(b) with respect to the initial plan of operation. . 

(d) Any order of the Commissioner with respect to the plan of operation or 
any revision or amendment thereof shall be subject to court review as provided 
in G.S. 58-2-75. 

(e) Upon approval of the Commissioner of the plan so submitted or promul- 
gation of a plan deemed approved by the Commissioner, all insurance compa- 
nies licensed to write motor vehicle insurance in this State or any component 
thereof as a prerequisite to further engaging in writing the insurance shall 
formally subscribe to and participate in the plan so approved. 

The plan of operation shall provide for, among other matters, (i) the 
establishment of necessary facilities; (11) the management of the Facility; (iii) 
the preliminary assessment of all members for initial expenses necessary to 
commence operations; (iv) the assessment of members if necessary to defray 
losses and expenses; (v) the distribution of gains to defray losses incurred since 
September 1, 1977; (vi) the distribution of gains by credit or reduction of 
recoupment surcharges to policies subject to recoupment surcharges pursuant 
to this Article (the Facility may apportion the distribution of gains among the 
coverages eligible for cession pursuant to this Article); (vii) the recoupment of 
losses sustained by the Facility since September 1, 1977, pursuant to this 
Article, which losses may be recouped by equitable pro rata assessment of 
companies or by way of a surcharge on motor vehicle policies issued by member 
companies or through the Facility; (viii) the standard amount (one hundred 
percent (100%) or any equitable lesser amount) of coverage afforded on eligible 
risks which a member company may cede to the Facility; and (ix) the procedure 
by which reinsurance shall be accepted by the Facility. The plan shall further 
provide that: 

(1) Members of the Board of Governors shall receive reimbursement from 
the Facility for their actual and necessary expenses incurred on 
Facility business, en route to perform Facility business, and while 
returning from Facility business plus a per diem allowance of twenty- 
five dollars ($25.00) a day which may be waived. 

(2) In order to obtain a transfer of business to the Facility effective when 
the binder or policy or renewal thereof first becomes effective, the 
company must within 30 days of the binding or policy effective date 
notify the Facility of the identification of the insured, the coverage and 
limits afforded, classification data, and premium. The Facility shall 
accept risks at other times on receipt of necessary information, but 
acceptance shall not be retroactive. The Facility shall accept renewal 
business after the member on underwriting review elects to again 
cede the business. 

(f) The plan of operation shall provide that every member shall, following 
payment of any pro rata assessment, begin recoupment of that assessment by 
way of a surcharge on motor vehicle insurance policies issued by the member 
or through the Facility until the assessment has been recouped. Any surcharge 
under this subsection or under subsection (e) of this section shall be a 
percentage of premium adopted by the Board of Governors of the Facility; and 
the charges determined on the basis of the surcharge shall be combined with 
and displayed as a part of the applicable premium charges. Recoupment of 
losses sustained by the Facility since September 1, 1977, with respect to 
nonfleet private passenger motor vehicles may be made only by surcharging 
nonfleet private passenger motor vehicle insurance policies. If the amount 
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collected during the period of surcharge exceeds assessments paid by the 
member to the Facility, the member shall pay over the excess to the Facility on 
a date specified by the Board of Governors. If the amount collected during the 
period of surcharge is less than the assessments paid by the member to the 
Facility, the Facility shall pay the difference to the member. Except as 
otherwise provided in this Article, the amount of recoupment shall not be 
considered or treated as a rate or premium for any purpose. The Board of 
Governors shall adopt and implement a plan for compensation of agents of 
Facility members when recoupment surcharges are imposed; that compensa- 
tion shall not exceed the compensation or commission rate normally paid to the 
agent for the issuance or renewal of the automobile liability policy issued 
through the North Carolina Reinsurance Facility affected by the surcharge. 
However, the surcharge shall include an amount necessary to recover the 
amount of the assessment to member companies and the compensation paid by 
each member, under this section, to agents. 

(g) The plan of operation shall provide that all investment income from the 
| premium on business reinsured by the Facility shall be retained by or paid over 
to the Facility. In determining the cost of operation of the Facility, all 
investment income shall be taken into consideration. 

(h) The plan of operation shall provide for audit of the annual statement of 
the Facility by independent auditor approved by the Legislative Services 
Commission. 

G) The Facility shall file with the Commissioner revisions in the Facility 
plan of operation for his approval or modification. Such revisions shall be made 
for the purpose of revising the classification and rating plans for other than 
nonfleet private passenger motor vehicle insurance ceded to the Facility. (1973, 
ee) C19. 3S). 16, 1977, C. O28, ss. 20, ZL; L9Bl Cc, o9U,C. 9 Los ssa: 
3; 1985 (Reg. Sess., 1986), c. 1027, s. 34; 1987, c. 869, s. 5(1)—5(3); 1989, c. 424, 


s. 1; 1991, c. 720,-s. 4; 1995, c. 517, s. 24; 1999-132, ss. 8.5, 8.6.) 


Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 

For survey of 1980 administrative law, see 59 
N.C.L. Rev. 1017 (1981). 

For survey of 1981 administrative law, see 60 


N.C.L. Rev. 1165 (1982). 

For article analyzing the scope of the North 
Carolina Insurance Commissioner’s 
ratemaking authority, see 61 N.C.L. Rev. 97 
(1982). 


CASE NOTES 


Recoupment Surcharges. — The legisla- 
ture’s concern that the Facility operate on a no 
profit-no loss basis, together with the statutory 
cap on rates, indicates that the legislature 
intended recoupment surcharges to be separate 
and apart from rates. State ex rel. Hunt v. 
North Carolina Reinsurance Facility, 302 N.C. 
274, 275 S.E.2d 399 (1981), decided prior to 
1981 amendment to subsection (e). 

Surcharges on automobile liability insurance 
coverages ceded to the North Carolina 
Reinsurance Facility to recoup past facility 
losses and on all automobile liability coverages 
to recoup anticipated losses on ceded “clean 
risks” do not constitute rates, and no filing with 
or approval by the Commissioner of Insurance 
is required by law with respect to the sur- 
charges. State ex rel. Hunt v. North Carolina 
Reinsurance Facility, 302 N.C. 274, 275 S.E.2d 


399 (1981), decided prior to 1981 amendment to 
subsection (e). 

Commissioner’s Findings of Fact Must 
Be Supported by Material and Substantial 
Evidence. — The Commissioner, not the supe- 
rior court, was vested with the power to deter- 
mine if an insurer was entitled, under plan of 
operation, to a retroactive amendment of its 
ceding expense allowance; however, the powers 
given to the Commission by this section do not 
permit the Commissioner to make findings of 
fact which are not supported by material and 
substantial evidence. North Carolina 
Reinsurance Facility v. Long, 98 N.C. App. 41, 
390 S.E.2d 176 (1990). 

Stated in State Farm Mut. Auto. Ins. Co. v. 
Ingram, 288 N.C. 381, 218 S.E.2d 364 (1975); 
State ex rel. Comm’r of Ins. v. North Carolina 
Rate Bureau, 300 N.C. 381, 269 S.E.2d 547 
(1980). 
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§ 58-37-45. Procedure for cession provided in plan of op- 
eration. 
Upon receipt by the company of a risk which it does not elect to retain, the 


company shall follow such procedures for ceding the risk as are established by 
the plan of operation. (1973, c. 818, s. 1; 1977, c. 828, s. 22.) 


Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 


(1980). 
CASE NOTES 
Applied in State ex rel. Comm’r of Ins. v. Stated in State ex rel. Hunt v. North Caro- 
North Carolina Rate Bureau, 41 N.C. App. 310, _ lina Reinsurance Facility, 49 N.C. App. 206, 271 
255:9.B 20455 7,(1979). S.E.2d 302 (1980). 


Quoted in State ex rel. Comm’ of Ins. v. 
North Carolina Rate Bureau, 300 N.C. 381, 269 
S.E.2d 547 (1980). 


§ 58-37-50. Termination of insurance. 


No member may terminate insurance to the extent that cession of a 
particular type of coverage and limits is available under the provisions of this 
Article except for the following reasons: 

(1) Nonpayment of premium when due to the insurer or producing agent. 

(2) The named insured has become a nonresident of this State and would 
not otherwise be entitled to insurance on submission of new applica- 
tion under this Article. 

(3) A member company has terminated an agency contract for reasons 
other than the quality of the agent’s insureds or the agent has 
terminated the contract and such agent represented the company in 
taking the original application for insurance. 

(4) When the insurance contract has been cancelled pursuant to a power 
of attorney given a company licensed pursuant to the provisions of 
G.S. 58-35-5. 

(5) The named insured, at the time of renewal, fails to meet the require- 
ments contained in the corporate charter, articles of incorporation, 
and/or bylaws of the insurer, when the insurer is a company organized 
for the sole purpose of providing members of an organization with 
insurance policies in North Carolina. (1973, c. 818, s. 1; 1979, c. 497.) 


§ 58-37-55. Exemption from requirements of this Article of 
companies and their agents. 


The Board of Governors may exempt a company and its agents from the 
requirements of this Article, insofar as new business is concerned. The Board 
may further exempt a company and its agents from the requirements of this 
Article regarding the selling and servicing a particular category of business, if 


the company is not qualified to service the business. ( 19739 CL818,)5s S197 % 
CIO28NS 2235) 


§ 58-37-60. Physical damage insurance availability. 


No physical damage insurer shall refuse to make physical damage coverage 
available to any applicant for the reason that such applicant has, or may 
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acquire, auto liability insurance through the Facility plan as provided herein; 
further that no such insurer may levy a surcharge or increased rate for such 
physical damage coverage on the basis that such applicant has, or may acquire, 
auto liability insurance through the Facility plan as provided herein. 

Any insurer or representative thereof who fails to comply with or violates 
this section shall be subject to suspension or revocation of his certificate or 


license and shall be subject to the provisi ‘G ion : 
1985, c. 666, s. 37.) provisions of G.S. 58-2-70. (1973, c. 818, s. 1; 


§ 58-37-65. Hearings; review. 


(a) Any applicant for a policy from any carrier, any person insured under 
such a policy, any member of the Facility and any agent duly licensed to write 
motor vehicle insurance, may request a formal hearing and ruling by the Board 
of Governors of the Facility on any alleged violation of or failure to comply with 
the plan of operation or the provisions of this Article or any alleged improper 
_ act or ruling of the Facility directly affecting him as to coverage or premium or 
in the case of a member directly affecting its assessment, and in the case of an 
agent, any matter affecting his appointment to a carrier or his account 
therewith. The request for hearing must be made within 15 days after the date 
of the alleged violation or improper act or ruling. The hearing shall be held 
within 15 days after the receipt of the request. The hearing may be held by any 
panel of the Board of Governors consisting of not less than three members 
thereof, and the ruling of a majority of the panel shall be deemed to be the 
formal ruling of the Board, unless the full Board on its own motion shall modify 
or rescind the action of the panel. 

(b) Any formal ruling by the Board of Governors may be appealed to the 
Commissioner by filing notice of appeal with the Facility and Commissioner 
within 30 days after issuance of the ruling. 

(c) The Commissioner shall, after a hearing held on not less than 30 days 
written notice to the appellant and to the Board, (i) issue an order approving 
the decision of the Board or (ii) after setting out the findings and conclusions 
as to how the action of the Board is not in accordance with the plan of 
operation, the Standard Practice Manual, or other provisions of this Article, 
direct the Board to reconsider its decision. In the event the Commissioner 
directs the Board to reconsider its decision and the Board fails to take action 
in accordance with the plan of operation, the Standard Practice Manual, or 
other provisions of this Article, the Commissioner may issue an order modify- 
ing the action of the Board to the extent necessary to comply with the plan of 
operation, the Standard Practice Manual, or other provisions of this Article. 

No later than 20 days before each hearing, the appellant shall file with the 
Commissioner or his designated hearing officer and shall serve on the appellee 
a written statement of his case and any evidence he intends to offer at the 
hearing. No later than five days before such hearing, the appellee shall file 
with the Commissioner or his designated hearing officer and shall serve on the 
appellant a written statement of his case and any evidence he intends to offer 
at the hearing. Each such hearing shall be recorded and transcribed. The cost 
of such recording and transcribing shall be borne equally by the appellant and 
appellee; provided that upon any final adjudication the prevailing party shall 
be reimbursed for his share of such costs by the other party. Each party shall, 
on a date determined by the Commissioner or his designated hearing officer, 
but not sooner than 15 days after delivery of the completed transcript to the 
party, submit to the Commissioner or his designated hearing officer and serve 
on the other party, a proposed order. The Commissioner or his designated 
hearing officer shall then issue an order. es 

(d) Any aggrieved person or organization, any member of the Facility or the 
Facility may request a public hearing and ruling by the Commissioner on the 
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provisions of the plan of operation, rules, regulations or policy forms approved 
by the Commissioner. The request for hearing shall specify the matter or 
matters to be considered. The hearing shall be held within 30 days after receipt 
of the request. The Commissioner shall give public notice of the hearing and 
the matter or matters to be considered not less than 15 days in advance of the 


hearing date. 


(e) In any hearing held pursuant to this section by the Board of Governors 
or the Commissioner, the Board or the Commissioner as the case may be, shall 
issue a ruling or order within 30 days after the close of the hearing. 

(f) All rulings or orders of the Commissioner under this section shall be 
subject to judicial review as approved in G.S. 58-2-75. (1973, c. 818, s. 1; 1989, 
c. 424, s. 3; 1989 (Reg. Sess., 1990), c. 1069, s. 17.) 


Legal Periodicals. — For article discussing 
limitations on ad hoc adjudicatory rulemaking 
by an administrative agency, see 61 N.C.L. Rev. 
67 (1982). 


For article analyzing the scope of the North 
Carolina Insurance Commissioner’s rate-mak- 
ing authority, see 61 N.C.L. Rev. 97 (1982). 


CASE NOTES 


Commissioner’s Findings Must Be Sup- 
ported by Material and Substantial Evi- 
dence. — The Commissioner, not the superior 
court, was vested with the power to determine 
if an insurer was entitled, under plan of oper- 
ation, to a retroactive amendment of its ceding 
expense allowance; however, the powers given 
to the Commission by § 58-37-40 do not permit 
the Commissioner to make findings of fact 


which are not supported by material and sub- 
stantial evidence. North Carolina Reinsurance 
Facility v. Long, 98 N.C. App. 41, 390 S.E.2d 
176 (1990). 

Cited in State Farm Mut. Auto. Ins. Co. v. 
Ingram, 288 N.C. 381, 218 S.E.2d 364 (1975); 
St. Paul Fire & Marine Ins. Co. v. North Caro- 
lina Motor Vehicle Reinsurance Facility, 124 
N.C. App. 450, 476 S.E.2d 897 (1996). 


§ 58-37-70: Repealed by Session Laws 1991, c. 720, s. 6. 


§ 58-37-75: Repealed by Session Laws 1999-132, s. 8.9. 


ARTICLE 38. 


Readable Insurance Policies. 


§ 58-38-1. Title. 


This Article is known and may be cited as the “Readable Insurance Policies 


ACH EGLO Inco bb acm s) 


Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


§ 58-38-5. Purpose. 


The purpose of this Article is to provide that insurance policies and contracts 
be readable by a person of average intelligence, experience, and education. All 
insurers are required by this Article to use policy and contract forms and, 
where applicable, benefit booklets that are written in simple and commonly 
used language, that are logically and clearly arranged, and that are printed in 


a legible format. (1979, c. 755, s. 1.) 
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§ 58-38-10. Scope of application. 


(a) Except as provided in subsection (b) of this section, the provisions of this 
Article apply to the policies and contracts of direct insurance that are described 
in G.S. 58-38-35(a). 

(b) Nothing in this Article applies to: 

(1) Any policy that is a security subject to federal jurisdiction; 

(2) Any group policy covering a group of 1,000 or more lives at date of 
issue, other than a group credit life insurance policy, nor any group 
policy delivered or issued for delivery outside of this State; however, 
this does not exempt any certificate issued pursuant to a group policy 
delivered or issued for delivery in this State; 

(3) Any group annuity contract that serves as a funding vehicle for 
pension, profit-sharing, or deferred compensation plans; 

(4) Any form used in connection with, as a conversion from, as an addition 
to, or in exchange pursuant to a contractual provision for, a policy 
delivered or issued for delivery on a form approved or permitted to be 
mee prior to the dates such forms must be approved under this 

icle; 

(5) The renewal of a policy delivered or issued for delivery prior to the date 
such policy must be approved under this Article; nor 

(6) Insurers who issue benefit booklets on group and nongroup bases for 

‘the policies described in G.S. 58-38-35(a)(2). In such cases, the 
provisions of this Article apply to the benefit booklets furnished to the 
persons insured. 

(7) Insurance on farm buildings (other than farm dwellings and their 
appurtenant structures); farm personal property; travel or camper 
trailers designed to be pulled by private passenger motor vehicles 
unless insured under policies covering nonfleet private passenger 
motor vehicles; nonfleet private passenger motor vehicles insured 
under a commercial motor vehicle insurance policy when combined 
with a commercial risk; residential real and personal property insured 
in multiple line insurance policies covering business activities as the 
primary insurable interest; and marine, general lability, burglary 
and theft, glass, and animal collision insurance except when such 
coverages are written as an integral part of a multiple line insurance 
policy for which there is an indivisible premium. 

(c) No other provision of the General Statutes setting language simplifica- 
tion standards shall apply to any policy forms covered by this Article. 

(d) Any non-English language policy delivered or issued for delivery in this 
State shall be deemed to be in compliance with this Article if the insurer 
certifies that such policy is translated from an English language policy which 
does comply with this Article. (1979, c. 755, s. 1; 1981, c. 888, s. 6; 1983, c. 393, 
s. 1.) 


Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


§ 58-38-15. Definitions. 


As used in this Article, unless the context clearly indicates otherwise: 

(1) “Benefit booklet” means any written explanation of insurance cover- 
ages or benefits issued by an insurer and which is supplemental to 
and not a part of an insurance policy or contract. 

(2) Repealed by Session Laws 1991, c. 720, s. 6. 
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(3) “Flesch scale analysis readability score” means a measurement of the 
ease of readability of an insurance policy or contract made pursuant to 
the procedures described in G.S. 58-38-35. 

(4) “Insurance policy or contract” or “policy” means an agreement as 
defined by G.S. 58-1-10. 

(5) “Insurer” means every person entering insurance policies or contracts 
as a principal, as described in G.S. 58-1-5(3). 

(6) “Person” means any individual, corporation, partnership, association, 
business trust, or voluntary organization. (1979, c. 755, s. 1; 1987, c. 
864;°s. 1071991. 72078769) 


§ 58-38-20. Format requirements. 


(a) All insurance policies and contracts covered by G.S. 58-38-35 must be 
printed in a typeface at least as large as 10 point modern type, one point 
leaded, be written in a logical and clear order and form, and contain the 
following items: 

(1) On the cover, first, or insert page of the policy a statement that the 
policy is a legal contract between the policy owner and the insurer and 
the statement, printed in larger or other contrasting type or color, 
“Read your policy carefully”; 

(2) An index of the major provisions of the policy, which may include the 
following items: 

a. The person or persons insured by the policy; 

b. The applicable events, occurrences, conditions, losses, or damages 
covered by the policy; 

c. The limitations or conditions on the coverage of the policy; 

d. Definitional sections of the policy; 

e. Provisions governing the procedure for filing a claim under the 
policy; 

f. Provisions governing cancellation, renewal, or amendment of the 
policy by either the insurer or the policyholder; 

g. Any options under the policy; and 

h. Provisions governing the insurer’s duties and powers in the event 
that suit is filed against the insured. 

(b) In determining whether or not a policy is written in a logical and clear 
order and form the Commissioner must consider the following factors: 

(1) The extent to which sections or provisions are set off and clearly 
identified by titles, headings, or margin notations; 

(2) The use of a more readable format, such as narrative or outline forms; 

(3) Margin size and the amount and use of space to separate sections of 
the policy; and 

(4) Contrast and legibility of the colors of the ink and paper and the use 
of contrasting titles or headings for sections. (1979, c. 755, s. 1.) 


Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


§ 58-38-25. Flesch scale analysis readability score; proce- 
dures. 


(a) A Flesch scale analysis readability score will be measured as provided in 
this section. 


(b) For policies containing 10,000 words or less of text, the entire policy 
must be analyzed. For policies containing more than 10,000 words, the 
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readability of two 200-word samples per page may be analyzed in lieu of the 
entire policy. The samples must be separated by at least 20 printed lines. For 
the purposes of this subsection a word will be counted as five printed 
characters or spaces between characters. 

(c) The number of words and sentences in the text must be counted and the 
total number of words divided by the total number of sentences. The figure 
obtained must be multiplied by a factor of 1.015. The total number of syllables 
must be counted and divided by the total number of words. The figure obtained 
must be multiplied by a factor of 84.6. The sum of the figures computed under 
this subsection subtracted from 206.835 equals the Flesch scale analysis 
readability score for the policy. 

(d) For the purposes of subsection (c) of this section the following procedures 
must be used: 

(1) A contraction, hyphenated word, or numbers and letters, when sepa- 
rated by spaces, will be counted as one word; 

(2) Aunit of words ending with a period, semicolon, or colon, but excluding 
headings and captions, will be counted as a sentence; and 

(3) A syllable means a unit of spoken language consisting of one or more 
letters of a word as divided by an accepted dictionary. Where the 
dictionary shows two or more equally acceptable pronunciations of a 
word, the pronunciation containing fewer syllables may be used. 

(e) The term “text” as used in this section includes all printed matter except 
the following: 

(1) The name and address of the insurer; the name, number or title of the 
policy; the table of contents or index; captions and subcaptions; 
specification pages, schedules or tables; and 

(2) Any policy language that is drafted to conform to the requirements of 
any law, regulation, or agency interpretation of any state or the 
federal government; any policy language required by any collectively 
bargained agreement; any medical terminology; and any words that 
are defined in the policy: Provided, however, that the insurer submits 
with his filing under G.S. 58-38-30 a certified document identifying 
the language or terminology that is entitled to be excepted by this 
subdivision. (1979, c. 755, s. 1.) 


Legal Periodicals. -—— For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


§ 58-38-30. Filing requirements; duties of the Commis- 
sioner. 


(a) No insurer may make, issue, amend, or renew any insurance policy or 
contract after the dates specified in G.S. 58-38-35 for the applicable type of 
insurance unless the policy is in compliance with the provisions of G.S. 
58-38-20 and G.S. 58-38-25 and unless the policy is filed with the Commis- 
sioner for his approval. The policy will be deemed approved 90 days after filing 
unless disapproved within the 90-day period. The Commissioner may not 
unreasonably withhold his approval. Any disapproval must be delivered to the 
insurer in writing and must state the grounds for disapproval. Any policy filed 
with the Commissioner must be accompanied by a certified Flesch scale 
readability analysis and test score and by the insurer’s certification that the 
policy is, in the insurer’s judgment, readable based on the factors specified in 
G.S. 58-38-20 and G.S. 58-38-25. | | 

(b) The Commissioner must disapprove any policy covered by subsection (a) 
of this section if he finds that: 
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(1) It is not accompanied by a certified Flesch scale analysis readability 
score of 50 or more. . ka is held 

(2) It is not accompanied by the insurer’s certification that the policy is, in 
the judgment of the insurer, readable under the standards of this 
Article; or 

(3) It does not comply with the format requirements of G.S. 58-38-20. 
CLO TOMER 75D S119 798 2nd Secs c ml Lote an) 


Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


§ 58-38-35. Application to policies; dates; duties of the 
Commissioner. 


(a) The filing requirements of G.S. 58-38-30 apply as follows: 

(1) As described in Article 36 of this Chapter, to all policies of private 
passenger nonfleet motor vehicle insurance except as excluded by G.S. 
58-38-10(b)(7), to all policies of insurance against loss to residential 
real property with not more than four housing units located in this 
State and any contents thereof and valuable interest therein, and 
other insurance coverages written in connection with the sale of such 
property insurance except as excluded in G.S. 58-38-10(b)(7), that are 
made, issued, amended, or renewed after March 1, 1981; and 

(2) To all policies of life insurance as described in Article 58 of this 
Chapter, to all benefit certificates issued by fraternal orders and 
societies as described in Articles 24 and 25 of this Chapter, to all 
policies of accident and health insurance as described in Articles 50 
through 55 of this Chapter, to all subscribers’ contracts of hospital, 
medical, and dental service corporations as described in Articles 65 
and 66 of this Chapter, and to all health maintenance organization 
evidences of coverage as described in Article 67 of this Chapter, that 
are made, issued, amended, or renewed after July 1, 1983. 

(b) Repealed by Session Laws 1991, c. 720, s. 6. (1979, c. 755, s. 1; 1979, 2nd 
Sess., c. 1161, s. 3; 1981, c. 888, s. 7; 1983, c. 393, s. 2; 1987, c. 864, s. 11; 1991, 
c. 720, ss. 6, 42.) 


§ 58-38-40. Construction. 


(a) The provisions of this Article will not operate to relieve any insurer from 
any provision of law regulating the contents or provisions of insurance policies 
or contracts nor operate to reduce an insured’s or beneficiary’s rights or 
protection granted under any statute or provision of law. 

(b) The provisions of this Article shall not be construed to mandate, require, 
or reall alteration of the legal effect of any provision of any insurance policy or 
contract. 

(c) In any action brought by a policyholder or claimant arising out of a policy 
approved pursuant to this Article, the policyholder or claimant may base such 
an action on either or both (i) the substantive language prescribed by such 


other statute or provision of law or (ii) the wording of the approved policy. 
(197 9RCA 15a a San) 
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ARTICLE 39. 


Insurance Information and Privacy Protection Act. 


§ 58-39-1. Short title. 


This Article may be cited as the Insurance Information and Privacy 
Protection Act. (1981, c. 846, s. 1.) 


Legal Periodicals. — For survey of 1981 
administrative law, see 60 N.C.L. Rev. 1165 
(1982). 


§ 58-39-5. Purpose. 


The purpose of this Article is to establish standards for the collection, use, 
and disclosure of information gathered in connection with insurance transac- 
tions by insurance institutions, agents, or insurance-support organizations; to 
maintain a balance between the need for information by those conducting the 
business of insurance and the public’s need for fairness in insurance informa- 
tion practices, including the need to minimize intrusiveness; to establish a 
regulatory mechanism to enable natural persons to ascertain what informa- 
tion is being or has been collected about them in connection with insurance 
transactions and to have access to such information for the purpose of verifying 
or disputing its accuracy; to limit the disclosure of information collected in 
connection with insurance transactions; and to enable insurance applicants 
and policyholders to obtain the reasons for any adverse underwriting decision. 
(1981, c. 846, s. 1.) 


§ 58-39-10. Scope. 


(a) The obligations imposed by this Article shall apply to those insurance 
institutions, agents, or insurance-support organizations that: 
(1) In the case of life, health, or disability insurance: 

a. Collect, receive, or maintain information in connection with insur- 
ance transactions that pertains to natural persons who are 
residents of this State; or . ee 

b. Engage in insurance transactions with applicants, individuals, or 
policyholders who are residents of this State; and 

(2) In the case of property or casualty insurance: 

a. Collect, receive, or maintain information in connection with insur- 
ance transactions involving policies, contracts, or certificates of 
insurance delivered, issued for delivery, or renewed in this State; 

b. Engage in insurance transactions involving policies, contracts, or 
certificates of insurance delivered, issued for delivery, or renewed 
in this State; or . 

c. Engage in transactions involving mortgage guaranty insurance 
where the mortgage guaranty policies, contracts, or certificates of 
insurance are delivered, issued for delivery, or renewed in this 
State. 

(b) The rights granted by this Article shall extend to: . 
(1) In the case of life, health, or disability insurance, the following persons 

who are residents of this State: . j 

a. Natural persons who are the subject of information collected, 
received, or maintained in connection with insurance transac- 


tions; and 
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b. Applicants, individuals, or policyholders who engage in or seek to 


engage in insurance transactions; 


(2) In the case of property or casualty insurance, the following persons: 
a. Natural persons who are the subject of information collected, 
received, or maintained in connection with insurance transac- 
tions involving policies, contracts, or certificates of insurance 
delivered, issued for delivery, or renewed in this State; and 
b. Applicants, individuals, or policyholders who engage in or seek to 
engage in (i) insurance transactions involving policies, contracts, 
or certificates of insurance delivered, issued for delivery, or 
renewed in this State; or (i) mortgage guaranty insurance 
transactions involving policies, contracts, or certificates of insur- 
ance delivered, issued for delivery, or renewed in this State. 
(c) For purposes of this section, a person shall be considered a resident of 
this State if the person’s last known mailing address, as shown in the records 
of the insurance institution, agent, or insurance-support organization, is 


located in this State. 


(d) Notwithstanding subsections (a) and (b) of this section, this Article shall 
not apply to information collected from the public records of a governmental 
authority and maintained by an insurance institution or its representatives for 
the purpose of insuring the title to real property located in this State. 

(e) This Article applies to credit insurance that is subject to Article 57 of this 
Chapter. (1981, c. 846, s. 1; 2001-351, s. 1.) 


Editor’s Note. — Session Laws 2001-351, s. 
13, contains a severability clause. 

Session Laws 2001-351, s. 14, provides: “This 
act becomes effective January 1, 2002, and 
applies to policies and contracts newly issued or 
renewed on and after that date. For the pur- 
poses of the application of this act to policies or 
contracts renewed on and after January 1, 
2002, the renewal of a policy or contract is 
presumed to occur on each anniversary of the 
date on which coverage was first effective on 
the person or persons covered by the policy or 
contract.” 

Effect of Amendments. — Session Laws 


§ 58-39-15. Definitions. 
As used in this Article: 


2001-351, s. 1, effective January 1, 2002, de- 
leted “on or after July 1, 1982” following “orga- 
nizations” in the introductory paragraph of 
subsection (a); substituted “life, health, or dis- 
ability insurance” for “life or accident and 
health insurance” in the first sentence of sub- 
divisions (a)(1) and (b)(1); inserted “or” at the 
end of subdivision (a)(2)b; added subdivision 
(a)(2)c; in subdivision (b)(2)b, inserted’ “(1),” 
added “or” at the end of subdivision (b)(2)b(i), 
and inserted subdivision (b)(2)b(1i); and added 
subsection (e). See editor’s note for applicabil- 
ity. 


(1) “Adverse underwriting decision” means: rT 
a. Any of the following actions with respect to insurance transactions 
involving insurance coverage that is individually underwritten: 

1. A declination of insurance coverage; 

2. A termination of insurance coverage; 

3. Failure of an agent to apply for insurance coverage with a 
specific insurance institution that an agent represents and 
that is requested by an applicant; 

4. In the case of a property or casualty insurance coverage: 

I. Placement by an insurance institution or agent of a risk 
with a residual market mechanism, an unauthorized 
insurer, or an insurance institution that specializes in 
substandard risks; or 

II. The charging of a higher rate on the basis of information 
that differs from that which the applicant or policyholder 


furnished; or 
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(2) 


(3) 


(4) 


(5) 


(6) 


(7) 


(8) 


(9) 


5. In the case of a lif isabilitv i 
Bre pee te - paths pridisability Lares coverage, an 
b. Notwithstanding subdivision (1)a. of this siete 
Bupha is section, the following 
not be considered adverse und ting decisi 
but the insurance institution or agent r at ‘ble fa chiens 
occurrence shall neverthel de Pen TINIRE) eRe: 
hold ( ess provide the applicant or policy- 
a eu Nate the specific reason or reasons for their occurrence: 
Se aM of an individual policy form on a class or 
2. A declination of in 
age 1s not poatenetarh a siiee eee eee ; ae 
J 3. The rescission of a policy. ay aii doh TE 
Affliate” or “affiliated means a person that directly, or indirectl 
through one or more intermediaries, controls, is trolled b " 
aie eon control with another person tarmac ye ga 
Agent” has the meaning as set forth in G.S. 58-33-10, and include 
limited representatives, limited line credit insurance producers, aint 
Hed Hee producers, insurance producers, and surplus lines licensees. 
DESTRESS Sete wind seeks to contract for insurance 
individually underwritten. UAE STOUR MAUR ee RN aD 
“Consumer report” means any written, oral, or other communication of 
information bearing on a natural person’s credit worthiness, credit 
standing, credit capacity, character, general reputation beers 
characteristics, or mode of living that is used or expected ane used in 
connection with an insurance transaction. 
“Consumer reporting agency” means any person who: 
a. Regularly engages, in whole or in part, in the practice of assem- 
bling or preparing consumer reports for a monetary fee; 
b. Ro meosaniemation primarily from sources other than insurance 
utions; an 
c. Furnishes consumer reports to other persons. 
“Control,” including the terms “controlled by” or “under common 
control with,” means the possession, direct or indirect, of the power to 
direct or cause the direction of the management and policies of a 
person, whether through the ownership of voting securities, by 
contract other than a commercial contract for goods or nonmanage- 
ment services, or otherwise, unless the power is the result of an official 
position with or corporate office held by the person. 
“Declination of insurance coverage” means a denial, in whole or in 
part, by an insurance institution or agent of requested insurance 
coverage. 
“Individual” means any natural person who: 
a. In the case of property or casualty insurance, is a past, present, or 
proposed named insured or certificate holder; 
_ In the case of life, health, or disability insurance, is a past, present 
or proposed principal insured or certificate holder; 
. Is a past, present or proposed policy owner; 
. Is a past or present applicant; 
. Is a past or present claimant; 
Derived, derives, or is proposed to derive insurance coverage under 
an insurance policy or certificate subject to this Article; or 
_ Is the subject of personal information collected or maintained by an 
insurance institution, agent, or insurance-support organization 
in connection with mortgage guaranty insurance. 


(jer 


FAO Oo. oO 


je} 


(10) “Institutional source” means any person or governmental entity that | 


provides information about an individual to an agent, insurance 
institution, or insurance-support organization, other than: 
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a. An agent; | 

b. The individual who is the subject of the information; or 

c. A natural person acting in a personal capacity rather than in a 
business or professional capacity. ; re 

(11) “Insurance institution” means any corporation, association, partner- 
ship, reciprocal exchange, inter-insurer, Lloyd’s insurer, fraternal 
benefit society, or other person engaged in the business of insurance, 
including health maintenance organizations and medical, surgical, 
hospital, dental, and optometric service plans, governed by Articles 65 
through 67 of this Chapter. “Insurance institution” shall not include 
agents or insurance-support organizations. 

(12) “Insurance-support organization” means any person who regularly 
engages, in whole or in part, in the practice of assembling or collecting 
information about natural persons for the primary purpose of provid- 
ing the information to an insurance institution or agent for insurance 
transactions, including: (i) the furnishing of consumer reports or 
investigative consumer reports to an insurance institution or agent 
for use in connection with an insurance transaction; or (ii) the 
collection of personal information from insurance institutions, agents, 
or other insurance-support organizations for the purpose of detecting 
or preventing fraud, material misrepresentation, or material nondis- 
closure in connection with insurance underwriting or insurance claim 
activity; provided, however, the following persons shall not be consid- 
ered “insurance-support organizations” for purposes of this Article: 
agents, governmental institutions, insurance institutions, medical- 
care institutions, and medical professionals. 

(13) “Insurance transaction” means any transaction involving insurance 
primarily for personal, family, or household needs rather than busi- 
ness or professional needs that entails: 

a. The determination of an individual’s eligibility for an insurance 
coverage, benefit, or payment; or 

b. The servicing of an insurance application, policy, contract, or 
certificate. 

(14) “Investigative consumer report” means a consumer report or portion 
thereof in which information about a natural person’s character, 
general reputation, personal characteristics, or mode of living is 
obtained through personal interviews with the person’s neighbors, 
friends, associates, acquaintances, or others who may have knowledge 
concerning such items of information. 

(15) “Life insurance” includes annuities. 

(16) “Medical-care institution” means any facility or institution that is 
licensed to provide health care services to natural persons, including 
but not limited to, hospitals, skilled nursing facilities, home-health 
agencies, medical clinics, rehabilitation agencies, public health agen- 
cies, or health-maintenance organizations. 

(17) “Medical professional” means any person licensed or certified to 
provide health care services to natural persons, including but not 
limited to, a physician, dentist, nurse, chiropractor, optometrist, 
physical or occupational therapist, licensed clinical social worker, 
clinical dietitian, clinical psychologist, pharmacist, or speech thera- 


pist. 
(18) “Medical-record information” means personal information that: 
a. Relates to an individual’s physical or mental condition, medical 
history, or medical treatment; and 
b. Is obtained from a medical professional or medical-care institution, 


from the individual, or from the individual’s spouse, parent, or 
legal guardian. 
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(19) “Personal information” means any individually identifiable informa- 
tion gathered in connection with an insurance transaction from which 
judgments can be made about an individual’s character, habits, 
avocations, finances, occupation, general reputation, credit, health, or 
any other personal characteristics. “Personal information” includes an 
individual’s name and address and medical-record information, but 
does not include privileged information. 

(20) “Policyholder” means any person who: 

a. In the case of individual property or casualty insurance, is a 
present named insured; 

b. In the case of individual life or accident and health insurance, is a 
present policy owner; or 

c. In the case of group insurance that is individually underwritten, is 
a present group certificate holder. 

(21) “Pretext interview” means an interview whereby a person, in an 
attempt to obtain information about a natural person, performs one or 
more of the following acts: 

a. Pretends to be someone he is not; 

b. Pretends to represent a person he is not in fact representing; 
c. Misrepresents the true purpose of the interview; or 

d. Refuses to identify himself upon request. 

(22) “Privileged information” means any individually identifiable infor- 
mation that (i) relates to a claim for insurance benefits or a civil or 
criminal proceeding involving an individual, and (ii) is collected in 
connection with or in reasonable anticipation of a claim for insurance 
benefits or civil or criminal proceeding involving an individual: 
Provided, however, information otherwise meeting the requirements 
of this subsection shall nevertheless be considered personal informa- 
tion under this Article if it is disclosed in violation of G.S. 58-39-75. 

(23) “Residual market mechanism” means any reinsurance facility, joint 
underwriting association, assigned risk plan, or other similar plan 
established under the laws of this State. 

(24) “Termination of insurance coverage” or “termination of an insurance 
policy” means either a cancellation or nonrenewal of an insurance 
policy, in whole or in part, for any reason other than the failure to pay 
a premium as required by the policy. 

(25) “Unauthorized insurer” means an insurance institution that has not 
been granted a license by the Commissioner to transact the business 
of insurance in this State. (1981, c. 846, s. 1; 1987, c. 629, s. 13; 1993, 
c. 464, s. 1; 2001-2038, s. 30; 2001-351, ss. 2, 3; 2001-487, s. 40(f).) 


Editor’s Note. — Session Laws 2001-203, s. 
31, contains a severability clause. 

Session Laws 2001-351, s. 13, contains a 
severability clause. 

Session Laws 2001-351, s. 14, provides: “This 
act becomes effective January 1, 2002, and 
applies to policies and contracts newly issued or 
renewed on and after that date. For the pur- 
poses of the application of this act to policies or 
contracts renewed on and after January 1, 
2002, the renewal of a policy or contract is 
presumed to occur on each anniversary of the 
date on which coverage was first effective on 
the person or persons covered by the policy or 
contract.” 

Effect of Amendments. — Session Laws 


2001-208, s. 30, effective June 15, 2001, rewrote 
subdivision (3). 

Session Laws 2001-351, ss. 2 and 3, effective 
January 1, 2002, in subdivision (1)a.4.I., de- 
leted “or” preceding “an unauthorized insurer” 
and inserted “or an insurance institution that 
specializes in substandard risks” thereafter; 
substituted “life, health, or disability insur- 
ance” for “life or accident and health insurance” 
in subdivisions (1)a.5. and (9)b.; deleted “or” at 
the end of subdivision (9)f.; addded subdivision 
(9)g.; and made minor stylistic changes. See 
editor’s note for applicability. 

Session Laws 2001-487, s. 40(f), effective De- 
cember 16, 2001, substituted “licensed clinical 
social worker” for “certified clinical social work- 
er” in subdivision (17). 
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§ 58-39-20. Pretext interviews. 


No insurance institution, agent, or insurance-support organization shall use 
or authorize the use of pretext interviews to obtain information in connection 
with an insurance transaction: Provided, however, a pretext interview may be 
undertaken to obtain information from a person or institution that does not 
have a generally or statutorily recognized privileged relationship with the 
person about whom the information relates for the purpose of investigating a 
claim where, based upon specific information available for review by the 
Commissioner, there is a reasonable basis for suspecting criminal activity, 
fraud, material misrepresentation, or material nondisclosure in connection 
with the claim. (1981, c. 846, s. 1.) 


§ 58-39-25. Notice of insurance information practices. 


(a) An insurance institution or agent shall provide a notice of information 
practices to all applicants or policyholders in connection with insurance 
transactions as provided in this section: 

(1) In the case of an application for insurance a notice shall be provided no 
later than: 

a. At the time of the delivery of the insurance policy or certificate 
when personal information is collected only from the applicant or 
from public records; or 

b. At the time the collection of personal information is initiated when 
personal information is collected from a source other than the 
applicant or public records; 

(2) In the case of a policy renewal, a notice shall be provided no later than 
the policy renewal date, except that no notice shall be required in 
connection with a policy renewal if: 

a. Personal information is collected only from the policyholder or 
from public records; or 

b. A notice meeting the requirements of this section has been given 
within the previous 24 months; or 

(3) In the case of a policy reinstatement or change in insurance benefits, 
a notice shall be provided no later than the time a request for a policy 
reinstatement or change in insurance benefits is received by the 
insurance institution, except that no notice shall be required if 
personal information is collected only from the policyholder or from 
public records. 

(b) The notice required by subsection (a) of this section shall be in writing 
and shall state: 

(1) Whether personal information may be collected from persons other 
than the individual or individuals proposed for coverage; 

(2) The types of personal information that may be collected and the types 
of sources and investigative techniques that may be used to collect 
such information; 

(3) The types of disclosures identified in subsections (2), (3), (4), (5), (6), 
(9), 11), (12), and (14) of G.S. 58-39-75 and the circumstances under 
which such disclosures may be made without prior authorization: 
Provided, however, only those circumstances need be described that 
occur with such frequency as to indicate a general business practice; 

(4) A description of the rights established under G.S. 58-39-45 and 
98-39-50 and the manner in which such rights may be exercised; and 

(5) That information obtained from a report prepared by an insurance- 
support organization may be retained by the insurance-support orga- 
nization and disclosed to other persons. 
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_ (c) In lieu of the notice prescribed in subsection (b) of this section, the 
insurance institution or agent may provide an abbreviated notice informing 
the applicant or policyholder that: 

(1) Personal information may be collected from persons other than the 

' individual or individuals proposed for coverage; 

(2) Such information, as well as other personal or privileged information 
subsequently collected by the insurance institution or agent, in 
certain circumstances, may be disclosed to third parties without 
authorization; 

(3) A right of access and correction exists with respect to all personal 
information collected; and 

(4) The notice prescribed in subsection (b) of this section will be furnished 
to the applicant or policyholder upon request. 

(d) The obligations imposed by this section upon an insurance institution or 


agent may be satisfied by another insurance institution or agent authorized to 
act on its behalf. (1981, c. 846, s. 1.) 


§ 58-39-26. Federal privacy disclosure notice require- 
ments. 


(a) Disclosure Required. — In addition to the notice requirements of G.S. 
58-39-25, an insurance institution or agent shall provide, to all applicants and 
policyholders no later than (i) before the initial disclosure of personal infor- 
mation under G.S. 58-39-75(11) or (ii) the time of the delivery of the insurance 
policy or certificate, a clear and conspicuous notice, in written or electronic 
form, of the insurance institution or agent’s policies and practices with respect 
to: 

(1) Disclosing nonpublic personal information to affiliates and nonaffili- 
ated third parties, consistent with section 502 of Public Law 106-102, 
including the categories of information that may be disclosed. 

(2) Disclosing nonpublic personal information of persons who have ceased 
to be customers of the financial institution. 
(3) Protecting the nonpublic personal information of consumers. 
These disclosures shall be made in accordance with the regulations prescribed 
under section 505 of Public Law 106-102. 
(b) Information to Be Included. — The disclosure required by subsection (a) 
of this section shall include: 2 ee Ley): 
(1) The policies and practices of the insurance institution or agent with 
respect to disclosing nonpublic personal information to nonaffiliated 
third parties, other than agents of the insurance institution or agent, 
consistent with section 502 of Public Law 106-102, and including: 

a. The categories of persons to whom the information is or may be 
disclosed, other than the persons to whom the information may be 
provided under section 502(e) of Public Law 106-102. 

‘b. The policies and practices of the insurance institution or agent 
with respect to disclosing of nonpublic personal information of 
persons who have ceased to be customers of the insurance 
institution or agent. : 

(2) The categories of nonpublic personal information that are collected by 
the insurance institution or agent. Fiabe 

(3) The policies that the insurance institution or agent maintains to 
protect the confidentiality and security of nonpublic personal infor- 
mation in accordance with section 501 of Public Law 106-102. 

(4) The disclosures required, if any, under section 603(d)(2)(A) (iii) of the 

ir Credit Reporting Act. ; 

(c) In new of a apievholder the notice required by this section shall be 
provided not less than annually during the continuation of the policy. As used 
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in this subsection, “annually” means at least once in any period of 12 
consecutive months during which the policy is in effect. (2001-351, s. 4.) 


Editor’s Note. — Session Laws 2001-351, s. 
13, contains a severability clause. 

Session Laws 2001-351, s. 14, provides: “This 
act becomes effective January 1, 2002, and 
applies to policies and contracts newly issued or 
renewed on and after that date. For the pur- 


contracts renewed on and after January 1, 
2002, the renewal of a policy or contract is 
presumed to occur on each anniversary of the 
date on which coverage was first effective on 
the person or persons covered by the policy or 
contract.” 


poses of the application of this act to policies or 


§ 58-39-27. Privacy notice and disclosure requirement ex- 
ceptions. 


(a) Under G.S. 58-39-25 and G.S. 58-39-26, an insurance institution or 
agent may provide a joint notice from the insurance institution or agent and 
one or more of its affiliates or other financial institutions, as defined in the 
notice, as long as the notice is accurate with respect to the insurance 
institution or agent and the other institutions. 

(b) An insurance institution or agent may satisfy the notice requirements of 
G.S. 58-39-25 and G.S. 58-39-26 by providing a single notice if two or more 
applicants or policyholders jointly obtain or apply for an insurance product. 

(c) An insurance institution or agent may satisfy the notice requirements of 
G.S. 58-39-25 and G.S. 58-39-26 through the use of separate or combined 
notices. 

(d) An insurance institution or agent is not required to provide the notices 
required by G.S. 58-39-25 and G.S. 58-39-26 to: 

(1) Any applicant or policyholder whose last known address, according to 
the insurance institution’s or agent’s records is deemed invalid. The 
applicant’s or policyholder’s last known address shall be deemed 
invalid if mail sent to that address has been returned by the postal 
authorities as undeliverable and if subsequent reasonable attempts to 
obtain a current valid address for the applicant or policyholder have 
been unsuccessful; or 

(2) Any policyholder whose policy is lapsed, expired, or otherwise inactive 
or dormant under the insurance institution’s business practices, and 
the insurance institution has not communicated with the policyholder 
about the relationship for a period of 12 consecutive months, other 
than annual privacy notices, material required by law or regulation, 
or promotional materials. 

(e) If an agent does not share information with any person other than the 
agent's principal or an affiliate of the principal, and if the principal provides all 
notices required by G.S. 58-39-25 and G.S. 58-39-26, the agent is not required 
to provide the notices required by G.S. 58-39-25 and G.S. 58-39-26. G.S. 
98-39-75 applies to the sharing of information with an affiliate under this 
subsection. 

(f) When an agent discloses a policyholder’s personal information, other 
than medical information, to an insurance institution solely for the purposes of 
Loney paetGr er elacengDh, rensiataten or modification of an existing 
policy, the agent is not required to provide the noti we) 
58-39-25 and GS. 58.39.26." fs t atees Fen rem DN) Gee 

(g) For the purposes of G.S. 58-39-26 only, the terms “applicant” or “policy- 
holder include respectively a person who applies for, or a certificate holder 
who obtains, insurance coverage under a group or blanket insurance contract, 
employee benefit plan, or group annuity contract, regardless of whether the 
coverage 1s individually underwritten. An insurance institution or agent that 
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does not disclose personal information about an applicant or policyholder 
under a group or blanket insurance contract, employee benefit plan, or group 
annuity contract, except as permitted under G.S. 58-39-75(1) through (10) and 
G.S. 58-39-75(12) through (21), may satisfy any notice requirement that 
otherwise exists under G.S. 58-39-26 with respect to that applicant or 
policyholder by providing a notice of information practices to the holder of the 
group or blanket insurance or annuity contract or the employee benefit plan 
sponsor. If an insurance institution or agent discloses personal information 
about an applicant or policyholder as permitted by G.S. 58-39-75(11), it shall 
provide the notice required by G.S. 58-39-26 to the applicant or policyholder 
not less than 30 days before the information is disclosed, and it may satisfy any 
other notice requirement that otherwise exists under this section with respect 
to that applicant or policyholder by providing a notice of information practices 
to the holder of the group or blanket insurance or annuity contract or employee 
benefit plan sponsor. (2001-351, s. 5.) 


Editor’s Note. — Session Laws 2001-351, s. 
13, contains a severability clause. 

Session Laws 2001-351, s. 14, provides: “This 
act becomes effective January 1, 2002, and 
applies to policies and contracts newly issued or 
renewed on and after that date. For the pur- 


contracts renewed on and after January 1, 
2002, the renewal of a policy or contract is 
presumed to occur on each anniversary of the 
date on which coverage was first effective on 
the person or persons covered by the policy or 
contract.” 


poses of the application of this act to policies or 


§ 58-39-28. Exception for title and mortgage guaranty in- 
| surance. 


(a) A title insurance company shall give notice of its insurance information 
practices under G.S. 58-39-25 and G.S. 58-39-26 only at the time the final 
policy of title insurance is issued and is not subject to any annual notice 
requirement thereafter. 

_ (b) In the case of mortgage guaranty insurance, the notice required by G.S. 
58-39-25 and G.S. 58-39-26 shall be provided at the time a master policy is 
issued and thereafter only if there is a material change in the insurer’s policies 
and practices regarding the use or disclosure of personal information. (2001- 


351, s. 6.) 


Editor’s Note. — Session Laws 2001-351, s. 
13, contains a severability clause. 

Session Laws 2001-351, s. 14, provides: “This 
act becomes effective January 1, 2002, and 
applies to policies and contracts newly issued or 
renewed on and after that date. For the pur- 


contracts renewed on and after January 1, 
2002, the renewal of a policy or contract is 
presumed to occur on each anniversary of the 
date on which coverage was first effective on 
the person or persons covered by the policy or 
contract.” 


poses of the application of this act to policies or 


§ 58-39-30. Marketing and research surveys. 


An insurance institution or agent shall clearly specify those questions 
designed to obtain information solely for marketing or research purposes from 
an individual in connection with an insurance transaction. (1981, c. 846, s. 1.) 


§ 58-39-35. Content of disclosure authorization forms. 


Notwithstanding any other provision of law of this State, no insurance 
institution, agent, or insurance-support organization shall utilize as its disclo- 
sure authorization form in connection with insurance transactions involving 
insurance policies or contracts issued after July 1, 1982, a form or statement 
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that authorizes the disclosure of personal or privileged information about an 
individual to the insurance institution, agent, or insurance-support organiza- 
tion unless the form or statement: 
(1) Complies with the provisions of Article 38 of this Chapter; 
(2) Is dated; , 
(3) Specifies the types of persons authorized to disclose information about 
the individual; | 
(4) Specifies the nature of the information authorized to be disclosed; 
(5) Names the insurance institution or agent and identifies by generic 
reference representatives of the insurance institution to whom the 
individual is authorizing information to be disclosed; 
(6) Specifies the purposes for which the information is collected; 
(7) Specifies the length of time such authorization shall remain valid, 
which shall be no longer than: 

a. In the case of authorizations signed for the purpose of collecting 
information in connection with an application for an insurance 
policy, a policy reinstatement, or a request for change in policy 
benefits: 

1. Thirty months from the date the authorization is signed if the 
application or request involves life, health, or disability 
insurance; or 

2. One year from the date the authorization is signed if the 
application or request involves property or casualty insur- 
ance; 

b. In the case of authorizations signed for the purpose of collecting 
information in connection with a claim for benefits under an 
insurance policy: 

1. The term of coverage of the policy if the claim is for a health 
insurance benefit; or 

2. The duration of the claim if the claim is not for a health 
insurance benefit; and 

(8) Advises the individual or a person authorized to act on behalf of the 
individual that the individual or the individual’s authorized represen- 

tative is entitled to receive a copy of the authorization form. (1981, c. 

846, s. 1; c. 1127, s. 56.) 


§ 58-39-40. Investigative consumer reports. 


(a) No insurance institution, agent, or insurance-support organization may 
prepare or request an investigative consumer report about an individual in 
connection with an insurance transaction involving an application for insur- 
ance, a policy renewal, a policy reinstatement, or a change in insurance 
benefits unless the insurance institution or agent informs the individual: 

(1) That he may request to be interviewed in connection with the 
preparation of the investigative consumer report; and 
(2) That upon a request pursuant to G.S. 58-39-45 he is entitled to receive 
a copy of the investigative consumer report. 
_ (b) If an investigative consumer report is to be prepared by an insurance 
institution or agent, the insurance institution or agent shall institute reason- 
able procedures to conduct a personal interview requested by an individual. 

(c) If an investigative consumer report is to be prepared by an insurance- 
support organization, the insurance institution or agent desiring such report 
shall inform the insurance-support organization whether a personal interview 
has been requested by the individual. The insurance-support organization 


HOstiNeAdecet te procedures to conduct such interviews, if requested. 
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§ 58-39-45. Access to recorded personal information. 


(a) If any individual, after proper identification, submits a written request 
to an insurance institution, agent, or insurance-support organization for access 
to recorded personal information about the individual that is reasonably 
described by the individual and reasonably locatable and retrievable by the 
insurance institution, agent, or insurance-support organization, the insurance 
institution, agent, or insurance-support organization shall within 30 business 
days from the date such request is received: 

(1) Inform the individual of the nature and substance of such recorded 
personal information in writing, by telephone, or by other oral 
communication, whichever the insurance institution, agent, or insur- 
ance-support organization prefers; 

(2) Permit the individual to see and copy, in person, such recorded 
personal information pertaining to him or to obtain a copy of such 
recorded personal information by mail, whichever the individual 
prefers, unless such recorded personal information is in coded form, in 
which case an accurate translation in plain language shall be pro- 
vided in writing; 

(3) Disclose to the individual the identity, if recorded, of those persons to 
whom the insurance institution, agent, or insurance-support organi- 
zation has disclosed such personal information within two years prior 
to such request, and if the identity is not recorded, the names of those 
insurance institutions, agents, insurance-support organizations or 
other persons to whom such information is normally disclosed; and 

(4) Provide the individual with a summary of the procedures by which he 
may request correction, amendment, or deletion of recorded personal 
information. 

(b) Any personal information provided pursuant to subsection (a) of this 
section shall identify the source of the information if such source is an 
institutional source. 

(c) Medical-record information supplied by a medical-care institution or 
medical professional and requested under subsection (a) of this section 
together with the identity of the medical professional or medical-care institu- 
tion that provided such information, shall be supplied either directly to the 
individual or to a medical professional designated by the individual and 
licensed to provide medical care with respect to the condition to which the 
information relates, whichever the insurance institution, agent, or insurance- 
support organization prefers. If it elects to disclose the information to a 
medical professional designated by the individual, the insurance institution, 
agent, or insurance-support organization shall notify the individual, at the 
time of the disclosure, that it has provided the information to the medical 
professional. 

(d) Except for personal information provided under G.S. 58-39-55, an 
insurance institution, agent, or insurance-support organization may charge a 
reasonable fee to cover the costs incurred in providing a copy of recorded 
personal information to individuals. ae ae 

(e) The obligations imposed by this section upon an insurance institution or 
agent may be satisfied by another insurance institution or agent authorized to 
act on its behalf. With respect to the copying and disclosure of recorded 
personal information pursuant to a request under subsection (a) of this section, 
an insurance institution, agent, or insurance-support organization may make 
arrangements with an insurance-support organization or a consumer report- 
ing agency to copy and disclose recorded personal information on its behalf. 

(f) The rights granted to individuals in this section shall extend to all 
natural persons to the extent information about them is collected and main- 
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tained by an insurance institution, agent, or insurance-support organization in 
connection with an insurance transaction. The rights granted to all natural 
persons by this subsection shall not extend to information about them that 
relates to and is collected in connection with or in reasonable anticipation of a 
claim or civil or criminal proceeding involving them. erick 

() For purposes of this section, the term, “insurance-support organization” 
does not include the term, “consumer reporting agency.” (1981, c. 846, s. 1.) 


§ 58-39-50. Correction, amendment, or deletion of re- 
corded personal information. 


(a) Within 30 business days from the date of receipt of a written request 
from an individual to correct, amend, or delete any recorded personal infor- 
mation about the individual within its possession, an insurance institution, 
agent, or insurance-support organization shall either: 

(1) Correct, amend, or delete the portion of the recorded personal infor- 
mation in dispute; or 

(2) Notify the individual of: 

a. Its refusal to make such correction, amendment, or deletion; 

b. The reasons for the refusal; and 

c. The individual’s right to file a statement as provided in subsection 
(c) of this section. 

(b) If the insurance institution, agent, or insurance-support organization 
corrects, amends, or deletes recorded personal information in accordance with 
subdivision (a)(1) of this section, the insurance institution, agent, or insurance- 
support organization shall so notify the individual in writing and furnish the 
correction, amendment, or fact of deletion to: 

(1) Any person specifically designated by the individual who, within the 
preceding two years, may have received such recorded personal 
information; 

(2) Any insurance-support organization whose primary source of personal 
information is insurance institutions if the insurance-support organi- 
zation has systematically received such recorded personal informa- 
tion from the insurance institution within the preceding seven years. 
The correction, amendment, or fact of deletion need not be furnished 
if the insurance-support organization no longer maintains recorded 
personal information about the individual; and 

(3) Any insurance-support organization that furnished the personal in- 
formation that has been corrected, amended, or deleted. 

(c) Whenever an individual disagrees with an insurance institution’s, 
agent’s, or insurance-support organization’s refusal to correct, amend, or delete 
recorded personal information, the individual shall be permitted to file with 
the insurance institution, agent, or insurance-support organization: 

(1) A concise statement setting forth what the individual thinks is the 
correct, relevant, or fair information; and 

(2) A concise statement of the reasons why the individual disagrees with 
the insurance institution’s, agent’s, or insurance-support organiza- 
ee refusal to correct, amend, or delete recorded personal informa- 

ion. 

(d) In the event an individual files either statement as described in 
subsection (c) of this section, the insurance institution, agent, or support 
organization shall: 

(1) File the statement with the disputed personal information and provide 
a means by which anyone reviewing the disputed personal informa- 


pen hee made aware of the individual’s statement and have access 
O it; an 
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(2) In any subsequent disclosure by the insurance institution, agent, or 
Support organization of the recorded personal information that is the 
subject of disagreement, clearly identify the matter or matters in 
dispute and provide the individual’s statement along with the re- 
corded personal information being disclosed; and 

) Furnish the statement to the persons and in the manner specified in 
subsection (b) of this section. 

(e) The rights granted to individuals in this section shall extend to all 
natural persons to the extent information about them is collected and main- 
tained by an insurance institution, agent, or insurance-support organization in 
connection with an insurance transaction. The rights granted to all natural 
persons by this subsection shall not extend to information about them that 
relates to and is collected in connection with or in reasonable anticipation of a 
claim or civil or criminal proceeding involving them. 

(f) For purposes of this section, the term, “insurance-support organization” 


does not include the term, “consumer reporting agency.” (1981, c. 846, s. 1; 
pool c. (20, s. 7/4.) 


§ 58-39-55. Reasons for adverse underwriting decisions. 


(a) In the event of an adverse underwriting decision, the insurance institu- 
tion or agent responsible for the decision shall give a written notice in a form 
approved by the Commissioner that: 

(1) Either provides the applicant, policyholder, or individual proposed for 
coverage with the specific reason or reasons for the adverse under- 
writing decision in writing or advises such person that upon written 
request he may receive the specific reason or reasons in writing; and 

(2) Provides the applicant, policyholder, or individual proposed for cover- 
age with a summary of the rights established under subsection (b) of 
this section and G.S. 58-39-45 and 58-39-50. 

(b) Upon receipt of a written request within 90 business days from the date 
of the mailing of notice or other communication of an adverse underwriting 
decision to an applicant, policyholder or individual proposed for coverage, the 
insurance institution or agent shall furnish to such person within 21 business 
days from the date of receipt of such written request: 

(1) The specific reason or reasons for the adverse underwriting decision, 
in writing, if such information was not initially furnished in writing 
pursuant to subdivision (a)(1) of this section; . 

(2) The specific items of personal and privileged information that support 
those reasons: Provided, however: 

a. The insurance institution or agent shall not be required to furnish 
specific items of privileged information if it has a reasonable 
suspicion, based upon specific information available for review by 
the Commissioner, that the applicant, policyholder, or individual 
proposed for coverage has engaged in criminal activity, fraud, 
material misrepresentation, or material nondisclosure, and__ 

b. Specific items of medical-record information supplied by a medical- 
care institution or medical professional shall be disclosed either 
directly to the individual about whom the information relates or 
to the medical professional designated by the individual and 
licensed to provide medical care with respect to the condition to 
which the information relates, whichever the insurance institu- 

ion or agent prefers; and 

(3) The Lakes ie syst joer of the institutional sources that supplied the 
specific items of information given pursuant to subdivision (b)(2) of 
this section: Provided, however, the identity of any medical profes- 
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sional or medical-care institution shall be disclosed either directly to 
the individual or to the designated medical professional, whichever 
the insurance institution or agent prefers. _ cit hesias 
(c) The obligations imposed by this section upon an insurance institution or 
agent may be satisfied by another insurance institution or agent authorized to 
act on its behalf. 
(d) When an adverse underwriting decision results solely from an oral 
request or inquiry, the explanation of reasons and summary of rights required 
by this section may be given orally. (1981, c. 846, s. 1.) 


§ 58-39-60. Information concerning previous adverse un- 
derwriting decisions. 


No insurance institution, agent, or insurance-support organization may seek 
information in connection with an insurance transaction concerning: (i) any 
previous adverse underwriting decision experienced by an individual; or (11) 
any previous insurance coverage obtained by an individual through a residual 
market mechanism, unless such inquiry also requests the reasons for any 
previous adverse underwriting decision or the reasons why insurance coverage 
was previously obtained through a residual market mechanism. (1981, c. 846, 
Sota) 


§ 58-39-65. Previous adverse underwriting decisions. 


No insurance institution or agent may base an adverse underwriting 
decision in whole or in part: 

(1) On the fact of a previous adverse underwriting decision or on the fact 
that an individual previously obtained insurance coverage through a 
residual market mechanism: Provided, however, an insurance insti- 
tution or agent may base an adverse underwriting decision on further 
information obtained from an insurance institution or agent respon- 
sible for a previous adverse underwriting decision; 

(2) On personal information received from an insurance-support organi- 
zation whose primary source of information is insurance institutions: 
Provided, however, an insurance institution or agent may base an 
adverse underwriting decision on further personal information ob- 
tained as the result of information received from such insurance- 
support organization. (1981, c. 846, s. 1.) 


§ 58-39-70. Powers of the Commissioner. 


(a) The Commissioner shall have the power to examine and investigate into 
the affairs of every insurance institution or agent doing business in this State 
to determine whether the insurance institution or agent has been or is engaged 
in any conduct in violation of this Article. 

(b) The Commissioner shall have the power to examine and investigate the 
affairs of every insurance-support organization that acts on behalf of an 
insurance institution or agent and that either (i) transacts business in this 
State, or (ii) transacts business outside this State and has an effect on a person 
residing in this State in order to determine whether such insurance-support 


organization has been or is engaged in any conduct in violation of this Article. 
ChOS Tac SAG e cain) 
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§ 58-39-75. Disclosure limitations and conditions. 


_An insurance institution, agent, or insurance-support organization shall not 
disclose any personal or privileged information about an individual collected or 
received in connection with an insurance transaction unless the disclosure is: 

(1) With the written authorization of the individual, provided: 

a. If such authorization is submitted by another insurance institu- 
tion, agent, or insurance-support organization, the authorization 
meets the requirements of G.S. 58-39-35; or 

b. If such authorization is submitted by a person other than an 
insurance institution, agent, or insurance-support organization, 
ine es nonzation meets the requirements of G.S. 58-39-35 and is: 

. Dated; 

2. Signed by the individual; and 

3. Obtained one year or less before the date a disclosure is sought 
pursuant to this paragraph; or 

(2) To a person other than an insurance institution, agent, or insurance- 
support organization, provided such disclosure is reasonably neces- 
sary: 

a. To enable that person to perform a business, professional, or 
insurance function for the disclosing insurance institution, agent, 
or insurance-support organization, including, but not limited to, 
performing marketing functions and other functions regarding 
the provision of information concerning the disclosing institu- 
tion’s own products, services, and programs, and that person 
agrees not to disclose the information further without the indi- 
vidual’s written authorization unless the further disclosure: 

1. Would otherwise be permitted by this section if made by an 
insurance institution, agent, or insurance-support organiza- 
tion; or 

2. Is reasonably necessary for that person to perform its function 
for the disclosing insurance institution, agent, or insurance- 
support organization; or 

b. To enable that person to provide information to the disclosing 
insurance institution, agent, or insurance-support organization 
for the purpose of: 

1. Determining an individual’s eligibility for an insurance benefit 
or payment; or 

2. Detecting or preventing criminal activity, fraud, material 
misrepresentation, or material nondisclosure in connection 
with an insurance transaction; or ae 

(3) To an insurance institution, agent, insurance-support organization, or 
self-insurer, provided the information disclosed is limited to that 

which is reasonably necessary: a 

a. To detect or prevent criminal activity, fraud, material misrepresen- 
tation, or material nondisclosure in connection with insurance 
transactions; or ascahaete een erin 

b. For either the disclosing or receiving insurance institution, agent, 
or insurance-support organization to perform its function in 
connection with an insurance transaction involving the individ- 
ual; or 

(4) Toa medical-care institution or medical professional for the purpose of 

(i) verifying insurance coverage or benefits, (11) informing an individ- 

ual of a medical problem of which the individual may not be aware, or 

(iii) conducting an operations or services audit, provided only such 

information is disclosed as is reasonably necessary to accomplish the 


foregoing purposes, or 
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(5) To an insurance regulatory authority; or : 
(6) To a law-enforcement or other government authority: _ 

a. To protect the interests of the insurance institution, agent, or 
insurance-support organization in preventing or prosecuting the 
perpetration of fraud upon it; or 

b. If the insurance institution, agent, or insurance-support organiza- 
tion reasonably believes that illegal activities have been con- 
ducted by the individual; or 

(7) Otherwise permitted or required by law; or ‘i . 

(8) In response to a facially valid administrative or judicial order, includ- 
ing a search warrant or subpoena; or 

(9) Made for the purpose of conducting actuarial or research studies, 
provided: 

a. Noindividual may be identified in any actuarial or research report; 

b. Materials allowing the individual to be identified are returned or 
destroyed as soon as they are no longer needed; and 

c. The actuarial or research organization agrees not to disclose the 
information unless the disclosure would otherwise be permitted 
by this section if made by an insurance institution, agent, or 
insurance-support organization; or 

(10) To a party or a representative of a party to a proposed or consum- 
mated sale, transfer, merger, or consolidation of all or part of the 
business of the insurance institution, agent, or insurance-support 
organization, provided: 

a. Prior to the consummation of the sale, transfer, merger, or consol- 
idation only such information is disclosed as is reasonably neces- 
sary to enable the recipient to make business decisions about the 
purchase, transfer, merger, or consolidation, and 

b. The recipient agrees not to disclose the information unless the 
disclosure would otherwise be permitted by this section if made 
by an insurance institution, agent or insurance-support organi- 
zation; or 

(11) To a person whose only use of such information will be in connection 
with the marketing of a product or service, provided: 

a. No medical-record information, privileged information, or personal 
information relating to an individual’s character, personal habits, 
mode of living, or general reputation is disclosed, and no classi- 
fication derived from such information is disclosed; 

b. The individual has been given an opportunity to indicate that he 
does not want personal information disclosed for marketing 
purposes and has given no indication that such individual does 
not want the information disclosed; and 

c. The person receiving such information agrees not to use it except in 
connection with the marketing of a product or service; or 

(12) To an affiliate whose only use of the information will be in connection 
with an audit of the insurance institution or agent or the marketing of 
an insurance product or service, provided the affiliate agrees not to 
disclose the information for any other purpose or to unaffiliated 
persons; and further provided that no medical record information may 
be disclosed to the affiliate for the marketing of an insurance product 
or service; or 

(13) By a consumer reporting agency, provided the disclosure is to a 
person other than an insurance institution or agent; or 

(14) Toa group policyholder for the purpose of reporting claims experience 
or conducting an audit of the insurance institution’s or agent’s 
operations or services, provided the information disclosed is reason- 
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ably necessary for the group policyholder to conduct the review or 


audit; or 


(15) Toa professional peer review organization for the purpose of review- 
ing the service or conduct of a medical-care institution or medical 


professional; or 


(16) Toa governmental authority for the purpose of determining the 
individual’s eligibility for health benefits for which the governmental 


authority may be liable; or 


(17) To a certificate holder or policyholder for the purpose of providing 
information regarding the status of an insurance transaction; or 
(18) To a lienholder, mortgagee, assignee, lessor, or other person shown on 
the records of an insurance institution or agent as having a legal or 

beneficial interest in a policy of insurance only if: 

a. No medical record information is disclosed unless the disclosure 
would otherwise be permitted by this section; and 

b. The information disclosed is limited to that which is reasonably 
necessary to permit such person to protect its interest in such 


policy; or 


(19) To authorized personnel of the Division of Motor Vehicles upon 
requests pursuant to G.S. 20-309(c) or G.S. 20-309(f). 

(20) To the Department of Health and Human Services and the informa- 
tion disclosed is immunization information described in G.S. 130A- 


153. 


(21) To a person whose only use of an applicant’s or policyholder’s 
personal information, but not including medical record information, 
will be in connection with the marketing of a financial product or 
service intended to be provided by participants in a marketing 
program where the program participants and the types of information 
to be shared are identified to the applicant or policyholder when the 
applicant or policyholder is first offered the financial product or 
service. As used in this subdivision: 

a. “Financial institution” means any institution the business of which 
is engaging in activities that are financial in nature or incidental 
to such financial activities as described in section 4(k) of the Bank 
Holding Company Act of 1956 (12 U.S.C. § 1843(k)). 

b. “Financial product or service” means any product or service that a 
financial holding company could offer by engaging in an activity 
that is financial in nature or incidental to such financial activity 
under section 4(k) of the Bank Holding Company Act of 1956 (12 


U.S.C. § 1843(k)). 


c. “Marketing program” includes only those programs established by 
written agreement by the insurance institution and one or more 
financial institutions under which they jointly offer, endorse, or 
sponsor a financial product or service. (1981, c. 846, s. 1; 1985, c. 
666, s. 68; 1993, c. 134, s. 2; 1997-443, s. 11A.20A; 2001-351, ss. 7, 


Ord 9117.12%) 


Editor’s Note. — Session Laws 2001-351, s. 
14, provides: “This act becomes effective Janu- 
ary 1, 2002, and applies to policies and con- 
tracts newly issued or renewed on and after 
that date. For the purposes of the application of 
this act to policies or contracts renewed on and 
after January 1, 2002, the renewal of a policy or 
contract is presumed to occur on each anniver- 
sary of the date on which coverage was first 


effective on the person or persons covered by 
the policy or contract.” 

Session Laws 2001-351, s. 18, contains a 
severability clause. 

Effect of Amendments. — Session Laws 
2001-351, ss. 7, 8, 10, 11 and 12, effective 
January 1, 2002, inserted “meets the require- 
ments of G.S. 58-39-35 and” in the introductory 
paragraph of subdivision (1)b.; substituted “be- 
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fore” for “prior to” preceding “the date” in sub- 
division (1)b.3.; inserted “including, but not 
limited to... services and programs” in subdi- 
vision (2)a.; added “and further provided. . 

product or service” preceding “or” at the end of 
subdivision (12); in subdivision (18) substituted 
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“policy of insurance only if” for “policy of insur- 
ance; provided that” at the end of the introduc- 
tory language, added subdivision (18)a., and 
inserted the subdivision b. designation; added 
subdivision (21); and made minor stylistic 
changes. See editor’s note for applicability. 


CASE NOTES 


Quoted in Romig v. Jefferson-Pilot Life Ins. 
Co., 132 N.C. App. 682, 513 S.E.2d 598 (1999), 


(1999), aff'd, 351 N.C. 349, 524 S.E.2d 804 
(2000). 


cert. denied, 350 N.C. 836, 539 S.E.2d 294 


§ 58-39-76. Limits on sharing account number informa- 
tion for marketing purposes. 


(a) General Prohibition on Disclosure of Account Numbers. — An insurance 
institution, insurance agent, or insurance-support organization shall not 
disclose, other than to a consumer reporting agency, an account number or 
similar form of access number or access code for a credit card account, deposit 
account, or transaction account of a consumer to any nonaffiliated third party 
for use in telemarketing, direct mail marketing, or other marketing through 


electronic mail to the consumer. 


(b) Definitions. — As used in this section: 

(1) “Account number” means an account number, or similar form of access 
number or access code, but does not include a number or code in an 
encrypted form, as long as the insurance institution, insurance agent, 
or insurance- support organization does not provide the recipient with 
a means to decode the number or code. 

(2) “Transaction account” means an account other than a deposit account 
or credit card account. A transaction account does not include an 
account to which third parties cannot initiate charges. : 

(c) Exceptions. — Subsection (a) of this section does not apply ae an 


insurance institution, 


insurance agent, or insurance-support organization 


discloses an account number or similar form of access number or access code: 
(1) To the insurance institution’s, insurance agent’s, or insurance-support 
organization’s agent or service provider solely in order to perform 
marketing for the i insurance institution’s, insurance agent’s, or insur- 
ance-support organization’s own products or services, as long as the 

agent or service provider is not authorized to directly initiate charges 


to the account; or 


Lov participant i in a private label credit card program or an affinity or 
similar program where the participants in the program are identified 
to the customer when the customer enters into the program. (2001- 


351, 8. 9.) 


Editor’s Note. — Session Laws 2001-351, s. 
14, provides: “This act becomes effective Janus 
ary 1, 2002, and applies to policies and con- 
tracts newly issued or renewed on and after 
that date. For the purposes of the application of 
this act to policies or contracts renewed on and 
after January 1, 2002, the renewal of a policy or 


contract is presumed to occur on each anniver- 
sary of the date on which coverage was first 
effective on the person or persons covered by 
the policy or contract.” 
Session Laws 2001-351, s. 
severability clause. 


13, contains a 
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§ 58-39-80. Hearings and procedures. 


_ (a) Whenever the Commissioner has reason to believe that an insurance 
institution, agent, or insurance-support organization has been or is engaged in 
conduct in this State that violates this Article, or whenever the Commissioner 
has reason to believe that an insurance-support organization has been or is 
engaged in conduct outside this State that has an effect on a person residing in 
this State and that violates this Article, the Commissioner may issue and serve 
upon such insurance institution, agent, or insurance-support organization a 
statement of charges and notice of hearing to be held at a time and place fixed 
in the notice. The date for such hearing shall be not less than 10 days after the 
date of service. 

(b) At the time and place fixed for such hearing the insurance institution, 
agent, or Insurance-support organization charged shall have an opportunity to 
answer the charges against it and present evidence on its behalf. Upon good 
cause shown, the Commissioner shall permit any adversely affected person to 
leg aan sain and be heard at such hearing by counsel or in person. (1981, 
C3 eel. 


§ 58-39-85. Service of process; insurance-support organi- 
zations. 


For the purpose of this Article, an insurance-support organization transact- 
ing business outside this State that has an effect on a person residing in this 
State shall be deemed to have appointed the Commissioner to accept service of 
process on its behalf. The provisions of G.S. 58-16-30 and 58-16-45 shall apply 
to service of process under this section, except that such service shall be mailed 
to the insurance-support organization at its last known principal place of 
business. (1981, c. 846, s. 1; 1985, c. 666, s. 9.) 


§ 58-39-90. Cease and desist orders. 


If, after a hearing pursuant to G.S. 58-39-80, the Commissioner determines 
that the insurance institution, agent, or insurance-support organization 
charged has engaged in conduct or practices in violation of this Article, he may 
issue an order requiring such insurance institution, agent, or insurance- 
support organization to cease and desist from the conduct or practices 
constituting a violation of this Article. (1981, c. 846, s. 1.) 


§ 58-39-95. Penalties. 


(a) In any case where a hearing pursuant to G.S. 58-39-80 results in the 
findings of a violation of this Article, the Commissioner, 1n addition to the 
issuance of a cease and desist order as prescribed in G.S. 58-39-90, may levy a 
civil penalty under G.S. 58-2-70. ite 

(b) Any person who violates a cease and desist order of the Commissioner 
under G.S. 58-39-90, after notice and hearing and upon order of the court, may 
be subject to one or more of the following penalties, at the discretion of the 

rt: 
(i) A monetary fine of not more than ten thousand dollars ($10,000) for 
each violation; or . 

(2) Oates fine of not more than fifty thousand dollars ($50,000) if the 
court finds that violations have occurred with such frequency as to 
constitute a general business practice; or WS oh 

(3) Suspension or revocation of an insurance institution’s or agent’s 


license. 
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(c) The clear proceeds of any civil penalties levied pursuant to this section 
shall be remitted to the Civil Penalty and Forfeiture Fund in accordance with 
G.S. 115C-457.2. (1981, c. 846, s. 1; 1991, c. 720, s. 73; 1998-215, s. 89(b).) 


§ 58-39-1000. Appeal of right. 


From any final order of the Commissioner issued pursuant to the provisions 
of this Article there shall be an appeal as provided in G.S. 58-2-75. (1981, c. 
846, s. 1.) 


§ 58-39-105. Individual remedies. 


(a) If any insurance institution, agent, or insurance-support organization 
fails to comply with G.S. 58-39-45, 58-39-50, or 58-39-55 with respect to the 
rights granted under those sections, any person whose rights are violated may 
apply to the superior court in the county in which such person resides for 
appropriate equitable relief. 

(b) An insurance institution, agent, or insurance-support organization that 
discloses information in violation of G.S. 58-39-75 shall be liable for damages 
sustained by the individual to whom the information relates. No individual, 
however, shall be entitled to a monetary award that exceeds the actual 
damages sustained by the individual as a result of a violation of G.S. 58-39-75. 

(c) In any action brought pursuant to this section, the court may award the 
cost of the action and reasonable attorney’s fees to the prevailing party. 

(d) An action under this section must be brought within two years from the 
date the alleged violation is or should have been discovered. 

(e) Except as specifically provided in this section, there shall be no remedy 
or recovery available to individuals for any occurrence that constitutes a 
violation of any provision of this Article. (1981, c. 846, s. 1.) 


§ 58-39-110. Immunity. 


No cause of action in the nature of defamation, invasion of privacy, or 
negligence shall arise against any person for disclosing personal or privileged 
information in accordance with this Article, nor shall such a cause of action 
arise against any person for furnishing personal or privileged information to 
an insurance institution, agent, or insurance-support organization: Provided, 
however, this section shall provide no immunity for disclosing or furnishing 


Sie mit with malice or willful intent to injure any person. (1981, c. 
AHL 


§ 58-39-115. Obtaining information under false pretenses. 


_ Any person who knowingly and willfully obtains information about an 
individual from an insurance institution, agent, or insurance-support organi- 
zation under false pretenses shall, upon conviction, be guilty of a Class 1 
misdemeanor. (1981, c. 846, s. 1; 1985, c. 666, s. 33; 1993, c. 539, s. 465; 1994, 
Ex. Sess., c. 24, s. 14(c).) 


§ 58-39-120. Rights. 


The rights granted under G.S. 58-39-45, 58-39-50, and 58-39-75 shall take 
effect on July 1, 1982, regardless of the date of the collection or receipt of the 


a a ae that is the subject of such sections. (LOST ic. SAbenlee 1127) 3. 


686 


§58-40-1 


ART. 40. REGULATION OF INSURANCE RATES 


§58-40-5 


ARTICLE 40. 


Regulation of Insurance Rates. 


§ 58-40-1. Purposes. 
The purposes of this Article are 


(1) To promote the public welfare by regulating rates to the end that they 
shall not be excessive, inadequate, or unfairly discriminatory; 

(2) To authorize the existence and operation of qualified rating organiza- 
tions and advisory organizations and require that specified rating 
services of such rating organizations be generally available to all 


admitted insurers; 


(3) To encourage, as the most effective way to produce rates that conform 
to the standards of subsection (1) of this section, independent action 
by and reasonable price competition among insurers; 

(4) To authorize cooperative action among insurers in the rate-making 
process, and to regulate such cooperation in order to prevent practices 
that tend to bring about monopoly or to lessen or destroy competition; 


and 


(5) To encourage the most efficient and economic marketing practices. 


BLOT 71e 18285.02) 


Cross References. — As to the North Caro- 
lina Rate Bureau, see § 58-36-1 et seq. 
Legal Periodicals. — For a survey of 1977 


law on insurance, see 56 N.C.L. Rev. 1084 
(1978). 


CASE NOTES 


The prohibition against discrimination 
in rates is directed to insurers, agents, 
brokers and other representatives of insur- 
ers. Hyde Ins. Agency, Inc. v. Dixie Leasing 
Corp., 26 N.C. App. 138, 215 S.E.2d 162 (1975) 
(decided under former statutory provisions). 

Scope of Commissioner’s Authority. — 
The authority of the commissioner to review, 
approve, modify, or disapprove insurance rates 
promulgated by the rate bureau is limited to 


§ 58-40-5. Definitions. 
As used in this Article: 


that authority granted by the General Assem- 
bly. State ex rel. Comm’r of Ins. v. North Caro- 
lina Rate Bureau, 75 N.C. App. 201, 331 S.E.2d 
124, cert. denied, 314 N.C. 547, 335 S.E.2d 319 
(1985). 

Stated in State ex rel. Commrr of Ins. v. 
North Carolina Rate Bureau, 300 N.C. 381, 269 
S.E.2d 547 (1980). 

Cited in Wysong & Miles Co. v. Employers of 
Wausau, 4 F. Supp. 2d 421 (M.D.N.C. 1998). 


(1) “Advisory organization” means every person, other than an admitted 
insurer, whether located within or outside this State, who prepares 
policy forms or makes underwriting rules incident to but not including 
the making of rates, or rating plans or rating systems, or which 
collects and furnishes to admitted insurers or rating organizations 
loss or expense statistics or other statistical information and data and 
acts in an advisory, as distinguished from a rate-making, capacity. No 
duly authorized attorney-at-law acting in the usual course of his 
profession shall be deemed to be an advisory organization. 

(2) Repealed by Session Laws 1991, c. 720, 8.6. — 

(3) “Inland marine insurance” shall be deemed to include insurance now 

~ or hereafter defined by statute, or by interpretation thereof, or if not 
so defined or interpreted, by ruling of the Commissioner or as 
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established by general custom of the business, as inland marine 
insurance. 

(4) “Member,” unless otherwise apparent from the context, means an 
insurer who participates in or is entitled to participate in the 
management of a rating, advisory or other organization. 

(5) “Rating organization” means every person, other than an admitted 
insurer, whether located within or outside this State, who has as his 
object or purpose the making of rates, rating plans, or rating systems. 
Two or more insurers which act in concert for the purpose of making 
rates, rating plans, or rating systems, and which do not operate 
within the specific authorizations contained in G.S. 58-40-60, 58-40- 
65, 58-40-70 and 58-40-75, shall be deemed to be a rating organiza- 
tion. No single insurer shall be deemed to be a rating organization. 

(6) “Subscriber,” unless otherwise apparent from the context, means an 
insurer which is furnished at its request (i) with rates and rating 
manuals by a rating organization of which it is not a member, or (11) 
with advisory services by an advisory organization of which it is not a 
member. 

(7) “Willful” means in relation to an act or omission which constitutes a 
violation of this Article with actual knowledge or belief that such act 
or omission constitutes such violation and with specific intent to 
commit such violation. 

(8), (9) Repealed by Session Laws 1987, c. 864, s. 66. (1977, c. 828, s. 2; 
1987, c. 864, s. 66; 1991, c. 720, s. 6.) 


CASE NOTES 


Quoted in State ex rel. Comm’r of Ins. v. 
North Carolina Auto. Rate Admin. Office, 294 
N'Cs60,.241,5.E-2d 324.1978). 


§ 58-40-10. Other definitions. 


As used in this Article and in Articles 36 and 37 of this Chapter: 
(1) “Private passenger motor vehicle” means: 

a. Amotor vehicle of the private passenger or station wagon type that 
is owned or hired under a long-term contract by the policy named 
insured and that is neither used as a public or livery conveyance 
for passengers nor rented to others without a driver; or 

b. A motor vehicle that is a pickup truck or van that is owned by an 
individual or by husband and wife or individuals who are resi- 
dents of the same household if it: 

1. Has a gross vehicle weight as specified by the manufacturer of 
less than 10,000 pounds; and 

2. Is not used for the delivery or transportation of goods or 
materials unless such use is (i) incidental to the insured’s 
business of installing, maintaining, or repairing furnishings 
or equipment, or (11) for farming or ranching. 

Such vehicles owned by a family farm copartnership or a family 

farm corporation shall be considered owned by an individual for 

the purposes of this section; or 

c. Amotorcycle, motorized scooter or other similar motorized vehicle 
not used for commercial purposes. 

(2) “Nonfleet” motor vehicle means a motor vehicle not eligible for 
classification as a fleet vehicle for the reason that the motor vehicle is 
one of four or fewer motor vehicles hired under a long-term contract or 
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owned by the insured named in the policy. (1987, c. 864, s. 67; 1989, c. 
789, s. 1, 1995, c. 517, s. 25; 1995 (Reg. Sess., 1996), c. 730, s. 1.) 


CASE NOTES 


Private Passenger Motor Vehicle. — 
Low-boy trailer and Mack truck were not pri- 
vate passenger motor vehicles as they did not 
have a pickup body and were not delivery 
sedans nor panel trucks. Nationwide Mut. Ins. 
Co. v. Mabe, 342.N.C. 482, 467 S.B.2d 34 (1996). 

“Nonfleet.” — Fire vehicles listed in policy 
were private passenger vehicles not used in 
insured’s business and hence “nonfleet” vehi- 
cles to which the exception to intrapolicy stack- 
ing of § 20-279.21(b)(4) as it read prior to 1991 
did not apply. McCaskill v. Pennsylvania Nat’] 
- Mut. Cas. Ins. Co., 118 N.C. App. 320, 454 
S.E.2d 842 (1995). 

Summary judgment was_ inappropriate 
where a genuine issue of material fact existed 
as to the whether the policy covering a dump 


“private passenger motor vehicle” under this 
section and could be stacked with the other 
policies under § 20-279.21(b)(4); the parties 
disputed the characteristics and weight of the 
truck. Erwin v. Tweed, 142 N.C. App. 643, 544 
S.E.2d 803 (2001), review denied, 353 N.C. 724, 
551 S.E.2d 437 (2001). 

Vehicles owned by a family farm trust 
shall be treated as individually owned for in- 
surance purposes. Erwin v. Tweed, 142 N.C. 
App. 643, 544 S.E.2d 803 (2001), review denied, 
353 N.C. 724, 551 S.E.2d 437 (2001). 

Stated in Aetna Cas. & Sur. Co. v. Fields, 105 
N.C. App. 568, 414 S.E.2d 69 (1992). 

Cited in Sutton v. Aetna Cas. & Sur. Co., 325 
N.C. 259, 382 S.E.2d 759 (1989); Hendrickson v. 


truck met any of the statutory definitions of a Lee, 119 N.C. App. 444, 459 S.E.2d 275 (1995). 


§ 58-40-15. Scope of application. 


The provisions of this Article shall apply to all insurance on risks or on 
operations in this State, except: 

(1) Reinsurance, other than joint reinsurance to the extent stated in G.S. 
58-40-60; 

(2) Any policy of insurance against loss or damage to or legal liability in 
connection with property located outside this State, or any motor 
vehicle or aircraft principally garaged and used outside of this State, 
or any activity wholly carried on outside this State; 

(3) Insurance of vessels or craft, their cargoes, marine builders’ risks, 
marine protection and indemnity, or other risks commonly insured 
under marine, as distinguished from inland marine, insurance poli- 
cies; 

(4) Accident, health, or life insurance; 

(5) Annuities; 

(6) Repealed by Session Laws 1985, c. 666, s. 43. 

(7) Mortgage guaranty insurance; Sititente ' 

(8) Workers’ compensation and employers’ liability insurance written in 
connection therewith; . trite 

(9) For private passenger (nonfleet) motor vehicle liability insurance, 
automobile medical payments insurance, uninsured motorists’ cover- 
age and other insurance coverages written in connection with the sale 
of such liability insurance; . 

(10) Theft of or physical damage to nonfleet private passenger motor 
vehicles; except this Article applies to insurance against theft of or 
physical damage to motorcycles, as defined in G.S. 20-4.01(27)d.; and 

(11) Insurance against loss to residential real property with not more 
than four housing units located in this State or any contents thereof 
or valuable interest therein and other insurance coverages written in 
connection with the sale of such property insurance. Provided, how- 
ever, that this Article shall apply to insurance against loss to farm 
dwellings, farm buildings and their appurtenant structures, farm 
personal property and other coverages written in connection with 
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farm real or personal property; travel or camper trailers designed to 
be pulled by private passenger motor vehicles unless insured under 
policies covering nonfleet private passenger motor vehicles; residen- 
tial real and personal property insured in multiple line insurance 
policies covering business activities as the primary insurable interest; 
and marine, general liability, burglary and theft, glass, and animal 
collision insurance except when such coverages are written as an 
integral part of a multiple line insurance policy for which there is an 


indivisible premium. 


The provisions of this Article shall not apply to hospital service or medical 
service corporations, investment companies, mutual benefit associations, or 
fraternal beneficiary associations. (1977, c. 828, s. 2; 1979, c. 714, s. 2; 1981, c. 
888, s. 5; 1985, c. 666, s. 43; 1991, c. 339, s. 2; 2001-389, s. 5.) 


Editor’s Note. — Session Laws 2001-389, s. 
6, provided: “This act becomes effective Janu- 
ary 1, 2002. Rates, rating systems, territories, 
classifications, and policy forms lawfully in use 
on January 1, 2002, may continue to be used 
thereafter.” 

Effect of Amendments. — Session Laws 


2001-389, s. 5, effective January 1, 2002, in 
subdivision (10), substituted “nonfleet private 
passenger” for “private passenger (nonfleet),” 
and added “except this Article applies to insur- 
ance against theft of or physical damage to 
motorcycles, as defined in G.S. 20-4.01(27)d.” 


CASE NOTES 


The Commissioner did not have the stat- 
utory authority to withhold approval of an 
11.7% rate increase for farmowner insurance 
coverages subject to the rate bureau’s jurisdic- 
tion on the condition that the insurance service 


bureau’s jurisdiction. State ex rel. Comm’r of 
Ins. v. North Carolina Rate Bureau, 75 N.C. 
App. 201, 331 S.E.2d 124, cert. denied, 314 N.C. 
547, 335 S.E.2d 319 (1985). 

Cited in Harleysville Mut. Ins. Co. v. Packer, 


office file for a rate decrease for farmowner 


2 60 F.3d 1116 (4th Cir. 1995). 
insurance coverages not subject to the rate 


§ 58-40-20. Rate standards. 


(a) In order to serve the public interest, rates shall not be excessive, 
inadequate, or unfairly discriminatory. 
ale (c) Repealed by Session Laws 1985 (Regular Session, 1986), c. 1027, s. 

(d) No rate is inadequate unless the rate is unreasonably low for the 
insurance provided and the use or continued use of the rate by the insurer has 
had or will have the effect of: 

(1) Endangering the solvency of the insurer; or 

(2) Destroying competition; or 

(3) Creating a monopoly; or 

(4) Violating actuarial principles, practices, or soundness. 

(e) Arate is not unfairly discriminatory in relation to another in the same 
class if it reflects equitably the differences in expected losses and expenses. 
Rates are not unfairly discriminatory because different premiums result for 
policyholders with like loss exposures but different expense factors, or like 
expense factors but different loss exposures, as long as the rates reflect the 
differences with reasonable accuracy. Rates are not unfairly discriminatory if 
they are averaged broadly among persons insured under a group, franchise, or 


aie policy. (1977, c. 828, s. 2; 1985 (Reg. Sess., 1986), c. 1027, ss. 9.1, 10, 
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CASE NOTES 


Stated in State ex rel. Comm’r of Ins. v. Cos., 724 F2d 419 (4th Cir. 1984). 
North Carolina Rate Bureau, 300 N.C. 381, 269 Cited in Wysong & Miles Co. v. Employers of 
S.E.2d 547 (1980); Mackey v. Nationwide Ins. Wausau, 4 F. Supp. 2d 421 (M.D.N.C. 1998). 


§ 58-40-25. Rating methods. 


In determining whether rates comply with the standards under GS. 
58-40-20, the following criteria shall be applied: 

(1) Due consideration shall be given to past and prospective loss and 
expense experience within this State, to catastrophe hazards, to a 
reasonable margin for underwriting profit and contingencies, to 
trends within this State, to dividends or savings to be allowed or 
returned by insurers to their policyholders, members, or subscribers, 
and to all other relevant factors, including judgment factors; however, 
regional or countrywide expense or loss experience and other regional 
or countrywide data may be considered only when credible North 
Carolina expense or loss experience or other data is not available. 

(2) Risks may be grouped by classifications for the establishment of rates 
and minimum premiums. Classification rates may be modified to 
produce rates for individual risks in accordance with rating plans 
which establish standards for measuring variations in hazards or 
expense provisions, or both. Those standards may measure any 
differences among risks that have probable effect upon losses or 
expenses. Classifications or modifications of classifications of risks 
may be established based upon size, expense, management, individ- 
ual experience, location or dispersion of hazard, or any other reason- 
able considerations. Those classifications and modifications shall 
apply to all risks under the same or substantially the same circum- 
stances or conditions. 

(3) The expense provisions included in the rates to be used by an insurer 
may reflect the operating methods of the insurer and, as far as it is 
credible, its own expense experience. 

(4) In the case of property insurance rates under this Article, consider- 
ation shall be given to the insurance public protection classifications 
of fire districts established by the Commissioner. The Commissioner 
shall establish and modify from time to time insurance public protec- 
tion districts for all rural areas of the State and for cities with 
populations of 100,000 or fewer, according to the most recent annual 
population estimates certified by the State Planning Officer. In 
establishing and modifying these districts, the Commissioner shall 
use standards at least equivalent to those used by the Insurance 
Services Office, Inc., or any successor organization. The standards 
developed by the Commissioner are subject to Article 2A of Chapter 
150B of the General Statutes. The insurance public protection classi- 
fications established by the Commissioner issued pursuant to the 
provisions of this Article shall be subject to appeal as provided in G.S. 
58-2-75, et seq. The exceptions stated in G.S. 58-2-75(a) do not apply. 
(1977, c. 828, s. 2; 1985 (Reg. Sess., 1986), c. 1027, s. 16; 1991)"c. "644" 


s. 40; 2000-176, s. 2.) 


Editor’s Note. — Session Laws 2000-176, s. _ become effective no sooner than 90 days after 
3, makes the act is effective August 2, 2000, and the standards for public protection district clas- 
provides that any changes to classifications of _ sifications are adopted by the Department and 
insurance public protection districts issued by shall apply to insurance policies issued or re- 
the Commissioner pursuant to this act shall newed on or after that date. 


691 


§58-40-30 


Effect of Amendments. — Session Laws 
2000-176, s. 2, rewrote subdivision (4). See 
editor’s note for applicability and effective date. 
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CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under prior statutory provisions. 

Consideration of Past Experience. — 
When a filing is made the ratemaker must, of 
necessity, estimate what will happen in the 
future. The natural guide is past experience, 
and former § 58-248 specifically provided for 
consideration of factors relating to past experi- 


Former § 58-248 contemplated a trend- 
ing method which, on the basis of trends in 
past loss experience, projected the losses to be 
anticipated during the future period in which 
the proposed rates would be in effect. State ex 
rel. Comm’r of Ins. v. North Carolina Auto. Rate 
Admin. Office, 292 N.C. 1, 231 S.E.2d 867 
eS Wie 


ence. State ex rel. Comm’r of Ins. v. North 
Carolina Auto. Rate Admin. Office, 292 N.C. 1, 
231 S.E.2d 867 (1977). 


§ 58-40-30. Filing of rates and supporting data. 


(a) With the exception of inland marine insurance that is not written 
according to manual rates and rating plans, every admitted insurer and every 
licensed rating organization, which has been designated by any insurer for the 
filing of rates under G.S. 58-40-40, shall file with the Commissioner all rates 
and all changes and amendments thereto made by it for use in this State prior 
to the time they become effective. 

(b) The Commissioner may require the filing of supporting data including: 

(1) The experience and judgment of the filer, and to the extent the filer 
wishes or the Commissioner requires, of other insurers or rating 
organizations; 

(2) The filer’s interpretation of any statistical data relied upon; and 

(3) Descriptions of the methods employed in setting the rates. 

(c) Upon written consent of the insured stating the insured’s reasons, a rate 
or deductible or both in excess of that provided by an otherwise applicable 
filing may be used on a specific risk, in accordance with rules adopted by the 
Commissioner. The insurer is not required to obtain the written consent of the 
insured on any renewal of or endorsement to the policy if the policy renewal or 
endorsement states that the rates or deductible, or both, are greater than those 
rates or deductibles, or both, that are applicable in the State of North Carolina. 
The insurer shall retain the signed consent form and other policy information 
for each insured and make this information available to the Commissioner, 
upon request of the Commissioner. 

(d) This section and G.S. 58-41-50 shall be construed in pari materia. (1977, 
c. 828, s. 2; 1985 (Reg. Sess., 1986), c. 1027, s. 17; 1987, c. 441, s. 8; 1995 (Reg. 
Sess., 1996), c. 668, s. 2.) 


CASE NOTES 


Stated in State ex rel. Comm’r of Ins. v. 
North Carolina Rate Bureau, 300 N.C. 381, 269 
S.E.2d 547 (1980). 


Cited in Wysong & Miles Co. v. Employers of 
Wausau, 4 F. Supp. 2d 421 (M.D.N.C. 1998). 


§ 58-40-35. Filing open to inspection. 


Each filing and supporting data filed under this Article shall, as soon as filed, 
be open to public inspection at any reasonable time. Copies may be obtained by 


ane eS yore es eeduesh and upon payment of a reasonable charge therefor. 
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§ 58-40-40. Delegation of rate making and rate filing obli- 
3 gation. 


(a) An insurer may itself establish rates based on the factors in GS. 
58-40-25 or it may use rates prepared by a rating organization, with average 
expense factors determined by the rating organization or with such modifica- 
tion for its own expense and loss experience as the credibility of that 
experience allows. 

(b) An insurer may discharge its obligation under G.S. 58-40-30 by giving 
notice to the Commissioner that it uses rates prepared by a designated rating 
organization, with such information about modifications thereof as are neces- 
sary to fully inform the Commissioner. The insurer’s rates shall be those filed 
from time to time by the rating organization, including any amendments 
thereto as filed, subject, however, to the modifications filed by the insurer. 
Wig 665520,.S..2.) 


CASE NOTES 


Stated in State ex rel. Comm’r of Ins. v. Cited in Hendrickson v. Lee, 119 N.C. App. 
North Carolina Rate Bureau, 300 N.C. 381,269 444, 459 S.E.2d 275 (1995). 
S.E.2d 547 (1980). 


§ 58-40-45. Disapproval of rates; interim use of rates. 


(a) If, after a hearing, the Commissioner disapproves a rate, he must issue 
an order specifying in what respects the rate fails to meet the requirements of 
G.S. 58-40-20. If the Commissioner finds a rate to be excessive, he shall order 
the excess premium, plus interest at a rate determined in the same manner as 
in G.S. 58-36-25(b) as of the dates such rates were effective for policyholders, 
to be refunded to those policyholders who have paid the excess premium. If the 
Commissioner finds a rate to be unfairly discriminatory, he shall order an 
appropriate adjustment for policyholders who have paid the unfairly discrim- 
inatory premium. The order must be issued within 30 business days after the 
close of the hearing. 

(b) Whenever a rate of an insurer is held to be unfairly discriminatory or 
excessive and the rate is deemed no longer effective by order of the Commis- 
sioner issued under subsection (a) of this section, the insurer shall have the 
option to continue to use the rate for the interim period pending judicial review 
of the order, provided that the insurer shall place in an escrow account 
approved by the Commissioner the purported unfairly discriminatory or 
excessive portion of the premium collected during the interim period. The 
court, upon a final determination, shall order the escrowed funds or any 
overcharge in the interim rates to be distributed appropriately, except that 
refunds to policyholders that are de minimis shall not be required. . ' 

(c) No person shall willfully withhold information required by this Article 
from or knowingly furnish false or misleading information to the Commis- 
sioner, any statistical agency designated by the Commissioner, any rating or 
advisory organization, or any insurer, which information will affect the rates, 
rating plans, classifications, or policy forms subject to this Article. (1977, c. 
828, s. 2; 1985 (Reg. Sess., 1986), c. 1027, ss. 12, 12.1.) 


CASE NOTES 
Editor’s Note. — Some of the cases below possess only such respective powers as 
were decided under prior statutory provisions. are granted by the General Assembly. State 


The Rate Office and the Commissioner ex rel. Comm’ of Ins. v. North Carolina Auto. 
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Rate Admin. Office, 292 N.C. 1, 231 S.E.2d 867 
(1977). 

The Commissioner has the duty to con- 
sider rate proposals in accordance with 
statutory standards and has no authority 
merely to accept a proposal as being true and 
accurate for purposes of entering an interim 
order. State ex rel. Comm’r of Ins. v. North 
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192, 214 S.B.2d 98 (1975). 

Quoted in State ex rel. Comm’r of Ins. v. 
North Carolina Auto. Rate Admin. Office, 294 
N.C. 60, 241 S.E.2d 324 (1978). 

Stated in State ex rel. Comm’r of Ins. vy. 
North Carolina Rate Bureau, 300 N.C. 381, 269 
S.E.2d 547 (1980). 

Cited in Wysong & Miles Co. v. Employers of 


Carolina Auto. Rate Admin. Office, 287 N.C. Wausau, 4 F. Supp. 2d 421 (M.D.N.C. 1998). 


§ 58-40-50. Rating organizations. 


(a) No rating organization shall provide any service relating to rates subject 
to this Article and no insurer shall utilize the service of such organization for 
such purpose unless the organization has obtained a license from the Com- 
missioner. 

(b) No rating organization shall refuse to supply any services for which it is 
licensed in this State to any insurer admitted to do business in this State and 
offering to pay the fair and usual compensation for the services. 

(c) A rating organization applying for a license shall include with its 
application: 

(1) Acopy of its constitution, charter, articles of organization, agreement, 
association, or incorporation, and a copy of its bylaws, plan of 
operation, and any other rules or regulations governing the conduct of 
its business; 

(2) A list of its members and subscribers; 

(3) The name and address of one or more residents of this State upon 
whom notices, process affecting it, or orders of the Commissioner may 
be served; 

(4) A statement showing its technical qualifications for acting in the 
capacity for which it seeks a license; and 

(5) Any other relevant information and documents that the Commissioner 
may require. 

(d) If the Commissioner finds that the applicant and the natural persons 
through whom it acts are qualified to provide the services proposed, and that 
all requirements of law are met, he shall issue a license specifying the 
authorized activity of the applicant. He shall not issue a license if the proposed 
activity would tend to create a monopoly or to lessen or to destroy price 
competition. Licenses issued pursuant to this section shall remain in effect 
Reet licensee withdraws from the State or until the license is suspended or 
revoked. 

(e) Any change in or amendment to any document required to be filed under 
this section shall be promptly filed with the Commissioner. 

(f) Every rating organization providing services in this State on September 
1, 1977, may continue to provide services thereafter as a rating organization, 
subject to the provisions of this Article and pending its application to the 
Commissioner for a license to provide services as a rating organization, which 


Sree shall be made within 30 days after September 1, 1977. (1977, c. 
VS | 


§ 58-40-55. Advisory organizations. 


(a) No advisory organization shall conduct its operations in this State 
unless and until it has obtained a license from and filed with the Commis- 
sioner: 

(1) A copy of its constitution, articles of incorporation, agreement, or 
association, and of its bylaws, or rules and regulations governing its 
activities, all duly certified by the custodian of the originals thereof; 
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(2) A list of its members and subscribers; and 
(3) The name and address of a resident of this State upon whom notices, 
process affecting it, or orders of the Commissioner may be served. 
(b) Any change in or amendment to any document required to be filed under 
this section shall be promptly filed with the Commissioner. 
(c) No advisory organization shall engage in any unfair or unreasonable 


practice with respect to its activities. (1977, c. 828, s. 2: 1985 (Reg. Sess., 1986 
c. 1027, s. 47; 1987, c. 441, s. 11.) ie (Reg. Sess., 1986), 


§ 58-40-60. Joint underwriting and joint reinsurance or- 
ganizations. 


(a) Every group, association, or other organization of insurers which en- 
gages in joint underwriting or joint reinsurance through such group, associa- 
tion, or organization, or by standing agreement among the members thereof, 
shall obtain a license from and file with the Commissioner: 

(1) A copy of its constitution, articles of incorporation, agreement, or 
association, and bylaws; 

(2) A list of its members; and 

(3) The name and address of a resident of this State upon whom notices, 
process affecting it, or orders of the Commissioner may be served. 

(b) Any change in or amendment to any document required to be filed under 
this section shall be promptly filed with the Commissioner. 

(c) If after a hearing, the Commissioner finds that any activity or practice of 
any such group, association, or other organization is unfair, unreasonable, or 
otherwise inconsistent with the provisions of this Article, he may issue a 
written order specifying in what respects the activity or practice is unfair, 
unreasonable, or otherwise inconsistent with the provisions of this Article, and 
requiring the discontinuance of the activity or practice. (1977, c. 828, s. 2; 1985 
(Reg. Sess., 1986), c. 1027, s. 48; 1987, c. 441, s. 12; c. 864, s. 71.) 


§ 58-40-65. Insurers authorized to act in concert. 


Subject to and in compliance with the provisions of Articles 1 through 64 of 
this Chapter authorizing insurers to be members or subscribers of rating or 
advisory organizations or to engage in joint underwriting or joint reinsurance, 
two or more insurers may act in concert with each other and with others with 
respect to any matters pertaining to the making of rates or rating systems, the 
preparation or making of insurance policy or bond forms, underwriting rules, 
surveys, inspections and investigations, the furnishing of loss or expense 
statistics or other information and data, the creation, administration, or 
termination of a market assistance program, or carrying on of research. (1977, 
c. 828, s. 2; 1986, Ex. Sess., c. 7, s. 9; 1987, c. 731, s. 1.) 


§ 58-40-70. Insurers authorized to act in concert; admitted 
insurers with common ownership or manage- 
ment; matters relating to co-surety bonds. 


With respect to any matters pertaining to the making of rates or rating 
systems, the preparation or making of insurance policy or bond forms, 
underwriting rules, surveys, inspections and investigations, the furnishing of 
loss or expense statistics or other information. and data, or carrying on of 
research, two or more admitted insurers having a common ownership or 
operating in this State under common management or control, are hereby 
authorized to act in concert between or among themselves the same as if they 
constituted a single insurer. To the extent that such matters relate to co-surety 
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bonds, two or more admitted insurers executing co-surety bonds are autho- 
rized to act in concert between or among themselves the same as if they 
constituted a single insurer. (1977, c. 828, s. 2.) 


§ 58-40-75. Agreements to adhere. 


No insurer shall assume any obligation to any person, other than a 
policyholder or other insurers with which it is under common control or 
management or is a member of a market assistance program or of a joint 
underwriting or joint reinsurance organization, to use or adhere to certain 
rates or rules; and no other person shall impose any penalty or other adverse 
consequence for failure of an insurer to adhere to certain rates or rules. This 
section does not apply to mandatory or voluntary risk sharing plans estab- 
lished under Article 42 of this Chapter or apportionment agreements among 
insurers approved by the Commissioner pursuant to G.S. 58-40-95. Provided, 
however, that members and subscribers of rating or advisory organizations 
may use the rates, rating systems, underwriting rules, or policy or bond forms 
of such organizations either consistently or intermittently. The fact that two or 
more admitted insurers, whether or not members or subscribers of a rating or 
advisory organization, consistently or intermittently use the rates or rating 
systems made or adopted by a rating organization, or the underwriting rules or 
policy or bond forms prepared by a rating or advisory organization, shall not be 
sufficient in itself to support a finding that an agreement to so adhere exists, 
and it may be used only for the purpose of supplementing or explaining direct 
evidence of the existence of any such agreement. (1977, c. 828, s. 2; 1986, Ex. 
Dessz.c. fess LO ov eLOS ar ck ial eons) 


§ 58-40-80. Exchange of information or experience data; 
consultation with rating organizations and in- 
surers. 


Rating organizations licensed pursuant to G.S. 58-40-50 and admitted 
insurers are authorized to exchange information and experience data between 
and among themselves in this State and with rating organizations and 
insurers in other states and may consult with them with respect to rate 
making and the application of rating systems. (1977, c. 828, s. 2.) 


§ 58-40-85. Recording and reporting of experience. 


The Commissioner shall promulgate or approve reasonable rules, including 
rules providing statistical plans, for use thereafter by all insurers in the 
recording and reporting of loss and expense experience, in order that the 
experience of such insurers may be made available to him. No insurer shall be 
required to record or report its experience on a classification basis inconsistent 
with its own rating system. The Commissioner may designate one or more 
rating organizations to assist him in gathering and making compilations of 
such experience. (1977, c. 828, s. 2.) 


§ 58-40-90. Examination of rating, joint underwriting, and 
joint reinsurance organizations. 


The Commissioner shall, at least once every three years, make or cause to be 
made an examination of each rating organization licensed pursuant to G.S. 
98-40-50 and each advisory organization licensed pursuant to G.S. 58-40-55. 
The Commissioner may, as often as deemed expedient, make or cause to be 
made, an examination of each group, association, or other organization 
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referred to in G.S. 58-40-60. This examination shall relate only to the activities 
conducted pursuant to this Article and to the organizations licensed under this 
Article. The officers, manager, agents and employees of any such organization 
may be examined at any time under oath and shall exhibit all books, records, 
accounts, documents or agreements governing its method of operation. In lieu 
of any such examination, the Commissioner may accept the report of an 
Sees aie eee aoa Beery official of another state, pursuant 

o the laws of that state. Ce ce nal SSS )5 he ee a ; 
Sess., 1996), c. 742, s. 26.) 995, c. 360, s. 2(b); 1995 (Reg 


§ 58-40-95. Apportionment agreements among insurers. 


Agreements may be made between or among insurers with respect to 
equitable apportionment among them of insurance which may be afforded 
applicants who are in good faith entitled to but who are unable to procure such 
insurance through ordinary methods. The insurers may agree between or 
_among themselves on the use of reasonable rate modifications for such 
insurance, agreements, and rate modifications to be subject to the approval of 
the Commissioner. (1977, c. 828, s. 2.) 


§ 58-40-100. Request for review of rate, rating plan, rating 
system or underwriting rule. 


(a) Any person aggrieved by any rate charged, rating plan, rating system, or 
underwriting rule followed or adopted by an insurer or rating organization 
may request the insurer or rating organization to review the manner in which 
the rate, plan, system, or rule has been applied with respect to insurance 
afforded him. Such request may be made by his authorized representative, and 
shall be in writing. If the request is not granted within 30 days after it is made, 
the requestor may treat it as rejected. Any person aggrieved by the action of an 
insurer or rating organization in refusing the review requested or in failing or 
refusing to grant all or part of the relief requested, may file a written complaint 
and request for hearing with the Commissioner, and shall specify the grounds 
relied upon. If the Commissioner has information concerning a similar 
complaint he may deny the hearing. If the Commissioner believes that 
probable cause for the complaint does not exist or that the complaint is not 
made in good faith, he shall deny the hearing. If the Commissioner finds that 
the complaint charges a violation of this Article and that the complainant 
would be aggrieved if the violation is proven, he shall proceed as provided in 
G.S. 58-2-50 or 58-2-70. 

(b) Repealed by Session Laws 1985 (Regular Session, 1986), c. 1027, s. 15. 
(1977, c. 828, s. 2; 1985, c. 733, s. 3; 1985 (Reg. Sess., 1986), c. 1027, s. 15; 1987, 
chad L's. 13.) 


§ 58-40-105. Hearing and judicial review. 


(a) Any insurer, person, or organization to which the Commissioner has 
directed an order or decision made without a hearing may, within 30 days after 
notice to it of the order or decision, make written request to the Commissioner 
for:a hearing thereon. The Commissioner shall hear the party or parties within 
20 days after receipt of the request and shall give not less than 10 days’ written 
notice of the time and place of hearing. Within 15 days after the hearing, the 
Commissioner sha!l affirm, reverse, or modify his previous action, and specify 
his reasons therefor. Pending such hearing and decision thereon, the Commis- 
sioner may suspend or postpone the effective date of his previous action. _ 

(b) Any order or decision of the Commissioner shall be subject to judicial 
review as provided in Article 2 of this Chapter. (1977, c. 828, s. 2.) 


697 


$58-40-110 CH. 58. INSURANCE $58-40-130 
CASE NOTES 


Stated in State ex rel. Comm’r of Ins. v. 
North Carolina Rate Bureau, 300 N.C. 381, 269 
S.E.2d 547 (1980). 


§ 58-40-110. Suspension of license. 


(a) Repealed by Session Laws 1985, c. 666, s. 36. 

(b) The Commissioner may suspend the license of any rating organization or 
insurer that fails to comply with an order of the Commissioner within the time 
limited by such order, or within any extension thereof that the Commissioner 
may grant. The Commissioner shall not suspend the license of any rating 
organization or insurer for failure to comply with an order until the time 
prescribed for an appeal therefrom has expired or, if an appeal has been taken, 
until such order has been affirmed. The Commissioner may determine when a 
suspension of a license shall become effective, and such suspension shall 
remain in effect for the period fixed by him unless he modifies or rescinds such 
suspension, or until the order upon which such suspension is based is modified, 
rescinded, or reversed. 

(c) No license shall be suspended except upon a written order of the 
Commissioner stating his findings, made after a hearing held upon not less 
than 10 days’ written notice to such person or organization, and specifying the 
alleged violation. (1977, c. 828, s. 2; 1985, c. 666, s. 36.) 


§ 58-40-115. Existing rates, rating systems, territories, 
classifications and policy forms. 


Rates, rating systems, territories, classifications, and policy forms lawfully 
in use on September 1, 1977, may continue to be used thereafter, notwith- 
standing any provision of this Article. (1977, c. 828, s. 2.) 


§ 58-40-120. Payment of dividends not prohibited or regu- 
lated; plan for payment into rating system. 


Nothing in this Article shall be construed to prohibit or regulate the payment 
of dividends, savings, or unabsorbed premium deposits allowed or returned by 
insurers to their policyholders, members, or subscribers. A plan for the 
payment of dividends, savings, or unabsorbed premium deposits allowed or 
returned by insurers to their policyholders, members, or subscribers shall not 
be deemed a rating plan or system. (1977, c. 828, s. 2.) 


§ 58-40-125. Limitation. 


_ Nothing in this Article shall apply to any town or county farmers mutual fire 
insurance association restricting its operations to not more than six adjacent 
counties in this State, or to domestic insurance companies, associations, orders 
or fraternal benefit societies now doing business in this State on the assess- 


ment plan. (1977, c. 828, s. 2; 1985 (Reg. Sess., 1.986)9:63.10139.6241 O;b 19890; 
485, s. 53.) 


§ 58-40-130. Financial disclosure; rate modifications; re- 
porting requirements. 


(a) The Commissioner may require each insurer subject to this Article to 
report, on a form prescribed by the Commissioner, its loss and expense 
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experience, Investment income, administrative expenses, and other data that 
he may require, for kinds of insurance or classes of risks that he designates. 
These reports are in addition to financial or other statements required by 
Articles 1 through 64 of this Chapter. 

(b) The Commissioner may designate one or more rating organizations or 
advisory organizations to gather and compile the experience and data referred 
to in subsection (a) of this section for their member companies. 

(c) Whereas the provisions enacted by the General Assembly in 1986 
regarding modifications in North Carolina civil law may have a prospective 
effect upon the loss experience of insurers subject to this Article, the Commis- 
sioner is authorized to review each company’s rates by type of insurance that 
are in effect on and after January 1, 1987, and, when and where appropriate, 
require modification of such rates. 

(d) Each insurer subject to this Article shall record the experience and data 
referred to in subsection (a) of this section arising from causes of action arising 
against its insureds on and after January 1, 1987. Such experience and data 
shall be reported to the Commissioner by March 31, 1988, which report shall 
be on a form prescribed by the Commissioner reflecting such experience and 
data for the one-year period beginning on January 1, 1987. Subsequently, such 
experience and data shall be reported to the Commissioner by March 31 of each 
year for each one-year period ending on December 31 of the previous year. 

(e) On or before July 1, 1988, and annually thereafter, the Commissioner 
shall report to the General Assembly the effects, if any, of changes in North 
Carolina civil law statutes on the experience of insurers subject to this section. 
(1985 (Reg. Sess., 1986), c. 1027, c. 13.) 


§ 58-40-135. Good faith immunity for operation of market 
assistance programs. 


There is no liability on the part of and no cause of action of any nature arises 
against any director, administrator, or employee of a market assistance 
program, or the Commissioner or his representatives, for any acts or omissions 
taken by them in creation or operation of a market assistance program. The 
immunity established by this section does not extend to willful neglect, 
malfeasance, bad faith, fraud, or malice that would otherwise make an act or 
omission actionable. (1985 (Reg. Sess., 1986), c. 1027, s. 28.) 


§ 58-40-140. Extended reporting. 


(a) Any policy for commercial general liability coverage or professional 
liability insurance wherein the insurer offers, and the insured elects to 
purchase, an extended reporting period for claims arising during the expiring 
policy period must provide: , 

(1) That in the event of a cancellation permitted by G.S. 58-41-15 or 
nonrenewal effective under G.S. 58-41-20, there shall be a 30-day 

period after the effective date of the cancellation or nonrenewal 
during which the insured may elect to purchase coverage for the 

‘extended reporting period. . 

(2) That the limit of liability in the policy aggregate for the extended 
reporting period shall be one hundred percent (100%) of the expiring 
policy aggregate that was in effect at the inception of the policy. 

(3) Within 45 days after the mailing or delivery of the written request of 
the insured, the insurer shall mail or deliver the following loss 
information covering a three-year period: __ 

a. Aggregate information on total closed claims, including date and 
description of occurrence, and any paid losses; 
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b. Aggregate information on total open claims, including date and 
description of occurrence, and amounts of any payments; 

c. Information on notice of any occurrence, including date and de- 
scription of occurrence. nak 

(b) In the event of a cancellation or nonrenewal of a health care provider’s 
professional liability insurance policy by the insured or by the insurer, as 
permitted by G.S. 58-41-15 or G.S. 58-41-20, except for nonpayment of 
premium, there shall be a 30-day period after the effective date of the 
cancellation or nonrenewal during which the insured may elect to obtain an 
endorsement providing an extended reporting period of unlimited duration 
covering claims first reported during the extended reporting period and arising 
from the acts, errors, or omissions committed during the policy period and 
otherwise covered by the policy. 

(c) An unlimited extended reporting period for health care provider profes- 
sional liability claims must be provided if the insured: (i) dies; (11) becomes 
permanently disabled and is unable to carry out his or her profession or 
practice; or (iii) retires permanently from his or her profession or practice after 
attaining the age of 65 and accumulating five or more consecutive years of 
claims-made coverage. (1985 (Reg. Sess., 1986), c. 1013, s. 17; «. 1027, s. 29; 
1993, c. 409, s. 9; 1993 (Reg. Sess., 1994), c. 678, s. 21; 1999-294, s. 2.) 3 


ARTICLE 41. 


Insurance Regulatory Reform Act. 


§ 58-41-1. Short title. 


This Article is known and may be cited as the Insurance Regulatory Reform 
Act. (1985 (Reg. Sess., 1986), c. 1027, s. 14.) 


§ 58-41-5. Legislative findings and intent. 


(a) Due to conditions in national and international property and liability 
insurance markets, insureds in the United States have experienced unprece- 
dented in-term cancellations of existing policies for entire books of business, 
have been afforded little or no notice that existing policies would not be 
renewed at their expiration dates, or would be renewed only at substantially 
higher rates or on less favorable terms. The General Assembly finds that such 
conditions pose an imminent peril to the public welfare for the following 
reasons: 

(1) In-term cancellations of insurance coverages erode insureds’ confi- 
dence and breach insureds’ trust; unfairly and prematurely terminate 
the promised coverage; force persons to go without needed insurance 
protection or force the procurement of substitute insurance at greater 
satan create marketplace confusion resulting in product unavail- 
ability. . 

(2) Failures to provide timely notices of nonrenewals or of renewals with 
altered terms deprive persons of adequate opportunities to secure 
affordable replacement coverages or require persons to go without 
needed insurance protection. i 

(b) The General Assembly finds that there is no uniform requirement for the 
notice of cancellation, renewal, or nonrenewal for commercial property and 
hability insurance and that it should adopt reasonable requirements for such 
notices and should regulate in-term cancellations of entire books of business by 
companies. (1985 (Reg. Sess., 1986), c. 1027, s. 14.) | : 
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§ 58-41-10. Scope. 


_ (a) Except as otherwise provided, this Article applies to all kinds of 
insurance authorized by G.S. 58-7-15(4) through (14) and G.S. 58-7-15(18) 
through (22), and to all insurance companies licensed by the Commissioner to 
write those kinds of insurance. This Article does not apply to insurance written 
under Articles 21, 26, 36, 37, 45 or 46 of this Chapter; insurance written for 
residential risks in conjunction with insurance written under Article 36 of this 
Chapter; to marine insurance as defined in G.S. 58-40-15(3); to personal inland 
marine insurance; to commercial aircraft insurance; to policies issued in this 
State covering risks with multistate locations, except with respect to coverages 
applicable to locations within this State; to any town or county farmers mutual 
fire insurance _association restricting its operations to not more than six 
adjacent counties in this State; nor to domestic insurance companies, associ- 
ations, orders, or fraternal benefit societies doing business in this State on the 
_assessment plan. 

(b) This Article is not exclusive, and the Commissioner may also consider 
other provisions of Articles 1 through 64 of this Chapter to be applicable to the 
circumstances or situations addressed in this Article. Policies may provide 
terms more favorable to insureds than are required by this Article. The rights 
provided by this Article are in addition to and do not prejudice any other rights 
the insured may have at common law, under statutes, or under administrative 
rules. (1985 (Reg. Sess., 1986), c. 1027, s. 14; 1987, c. 441, ss. 1, 2; 1989 c. 485, 
s. 03; 1993, c. 409, s. 21; 1993 (Reg. Sess., 1994), c. 678, s. 22; 1999-219, s. 5.2: 
1999-294, s. 1.) 


§ 58-41-15. Certain policy cancellations prohibited. 


(a) No insurance policy or renewal thereof may be cancelled by the insurer 
prior to the expiration of the term or anniversary date stated in the policy and 
without the prior written consent of the insured, except for any one of the 
following reasons: 

(1) Nonpayment of premium in accordance with the policy terms; 

(2) An act or omission by the insured or his representative that consti- 
tutes material misrepresentation or nondisclosure of a material fact 
in obtaining the policy, continuing the policy, or presenting a claim 
under the policy; 

(3) Increased hazard or material change in the risk assumed that could 
not have been reasonably contemplated by the parties at the time of 
assumption of the risk; 

(4) Substantial breach of contractual duties, conditions, or warranties 
that materially affects the insurability of the risk; 

(5) A fraudulent act against the company by the insured or his represen- 
tative that materially affects the insurability of the risk; 

(6) Willful failure by the insured or his representative to institute 
reasonable loss control measures that materially affect the insurabil- 
ity of the risk after written notice by the insurer; . 

(7) Loss of facultative reinsurance, or loss of or substantial changes in 
applicable reinsurance as provided in G.S. 58-41-30; 

(8) Conviction of the insured of a crime arising out of acts that materially 
affect the insurability of the risk; or . 

(9) A determination by the Commissioner that the continuation of the 
policy would place the insurer in violation of the laws of this State; 

(10) The named insured fails to meet the requirements contained in the 
corporate charter, articles of incorporation, or bylaws of the insurer, 
when the insurer is a company organized for the sole purpose of 
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providing menibers of an organization with insurance coverage in this 
State. 

(b) Any cancellation permitted by subsection (a) of this section is not 
effective unless written notice of cancellation has been delivered or mailed to 
the insured, not less than 15 days before the proposed effective date of 
cancellation. The notice must be given or mailed to the insured, and any 
designated mortgagee or loss payee at their addresses shown in the policy or, 
if not indicated in the policy, at their last known addresses. The notice must 
state the precise reason for cancellation. Proof of mailing is sufficient proof of 
notice. Failure to send this notice to any designated mortgagee or loss payee 
invalidates the cancellation only as to the mortgagee’s or loss payee’s interest. 

(c) This section does not apply to any insurance policy that has been in effect 
for less than 60 days and is not a renewal of a policy. That policy may be 
cancelled for any reason by furnishing to the insured at least 15 days prior 
written notice of and reasons for cancellation. 

(d) Cancellation for nonpayment of premium is not effective if the amount 
due is paid before the effective date set forth in the notice of cancellation. 

(e) Copies of the notice required by this section shall also be sent to the 
agent or broker of record; however, failure to send copies of the notice to such 
persons shall not invalidate the cancellation. (1985 (Reg. Sess., 1986), c. 1027, 
s. 14.) 


CASE NOTES 


The plaintiff/lender was not entitled to of the insured’s failure to pay the premium. 
notice pursuant to this section because the Associates Fin. Servs. of Am., Inc. v. North 
defendant/insurer did not cancel the policy Carolina Farm Bureau Mut. Ins. Co., 137 N.C. 
within the meaning of this section where the App. 526, 528 S.E.2d 621 (2000). 
policy expired at the end of its term as a result 


§ 58-41-20. Notice of nonrenewal, premium rate increase, 
or change in coverage required. 


(a) No insurer may refuse to renew an insurance policy except in accordance 
with the provisions of this section, and any nonrenewal attempted or made 
that is not in compliance with this section is not effective. This section does not 
apply if the policyholder has insured elsewhere, has accepted replacement 
coverage, or has requested or agreed to nonrenewal. 

(b) An insurer may refuse to renew a policy that has been written for a term 
of one year or less at the policy’s expiration date by giving or mailing written 
notice of nonrenewal to the insured not less than 45 days prior to the 
expiration date of the policy. 

(c) An insurer may refuse to renew a policy that has been written for a term 
of more than one year or for an indefinite term at the policy anniversary date 
by giving or mailing written notice of nonrenewal to the insured not less than 
45 days prior to the anniversary date of the policy. 

(d) Except as provided in G.S. 58-41-25, whenever an insurer lowers 
coverage limits or raises deductibles or premium rates other than at the 
request of the policyholder, the insurer shall give the policyholder written 
ners of such change at least 30 days in advance of the effective date of the 
change. 

_ (e) The notice required by this section must be given or mailed to the 
insured and any designated mortgagee or loss payee at their addresses shown 
in the policy or, if not indicated in the policy, at their last known addresses. 
Proof of mailing is sufficient proof of notice. The notice of nonrenewal must 
state the precise reason for nonrenewal. Failure to send this notice to any 
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designated mortgagee or loss payee invalidates the nonrenewal only as to the 


mortgagee’s or loss payee’s interest. 


(f) Copies of the notice required by this section shall also be sent the agent 
or broker of record; however, failure to send copies of the notice to such persons 
shall not invalidate the nonrenewal. (1985 (Reg. Sess., 1986), c. 1027, s. 14; 


1987, ’c. 441, ss. 3, 4.) 


CASE NOTES 


The notice requirements of this section 
did not apply, and defendant was not required 
to provide plaintiff with notification of the pol- 
icys expiration where the undisputed facts 
showed that defendant mailed two renewal 
declarations to the insureds, that these renewal 


ness to renew the policy, and that the failure of 
the policy holders to pay the premium was a 
rejection of defendant’s offer to renew the pol- 
icy. Associates Fin. Servs. of Am., Inc. v. North 
Carolina Farm Bureau Mut. Ins. Co., 137 N.C. 
App. 526, 528 S.E.2d 621 (2000). 


declarations demonstrated defendant’s willing- 


§ 58-41-25. Notice of renewal of policies with premium 
rate or coverage changes. 


(a) If an insurer intends to renew a policy, the insurer must furnish to the 
insured the renewal terms and a statement of the amount of premium due for 
the renewal policy period. This section applies only if the insurer intends to 
decrease coverage, increase deductibles, impose any kind of surcharge, or 
increase the premium rate in the renewal policy. 

(b) If the policy being renewed was written for a term of one year or less, the 
renewal terms and statement of premium due must be given or mailed not less 
than 45 days before the expiration date of that policy. If the policy being 
renewed was written for a term of more than one year or for an indefinite term, 
the renewal terms and statement of premium due must be given or mailed not 
less than 45 days before the anniversary date of that policy. The renewal terms 
and statement of premium due must be given or mailed to the insured and any 
designated mortgagee or loss payee at their addresses shown in the policy, or, 
if not indicated in the policy, at their last known addresses. 

(c) If the insurer fails to furnish the renewal terms and statement of 
premium due in the manner required by this section, the insured may cancel 
the renewal policy within the 30-day period following receipt of the renewal 
terms and statement of premium due. For refund purposes, earned premium 
for any period of coverage shall be calculated pro rata upon the premium 
applicable to the policy being renewed instead of the renewal policy. If an 
insurer fails to comply with the 45-day notice requirement of this section, the 
insured is entitled to the option of coverage under the policy being renewed and 
at the same cost of that policy until 45 days have elapsed after the insurer has 
provided the insured with the notice. 

(d) If a policy has been issued for a term longer than one year, and for 
additional consideration a premium has been guaranteed for the entire term, 
it is unlawful for the insurer to increase that premium or require policy 
deductibles or other policy or coverage provisions less favorable to the insured 
during the term of the policy. . 

(e) Copies of the notice required by this section shall also be given or mailed 
to any designated mortgagee or loss payee and may also be given or mailed to 
the agent or broker of record. (1985 (Reg. Sess., 1986), c. 1027, s. 14; 1987, c. 


441, ss. 5, 6; 1989, c. 485, ss. 5, 6.) 
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§ 58-41-30. Loss of reinsurance. 


An insurer may cancel or refuse to renew a kind of insurance when the 
cancellation or nonrenewal is necessary because of a loss of or substantial 
reduction in applicable reinsurance, by filing a plan with the Commissioner 
pursuant to the requirements of this section. The insurer’s plan must be filed 
with the Commissioner at least 15 business days prior to the issuance of any 
notice of cancellation or nonrenewal. The insurer may implement its plan upon 
the approval of the Commissioner, which shall be granted or denied in writing, 
with the reasons for his actions, within 15 business days of the Commissioner’s 
receipt of the plan. Any plan submitted for approval shall contain a certifica- 
tion by an elected officer of the company: 

(1) That the loss or substantial change in applicable reinsurance neces- 
sitates the cancellation or nonrenewal action; 

(2) That the insurer has made a good faith effort to obtain replacement 
reinsurance but was unable to do so because of the unavailability or 
unaffordability of replacement reinsurance; 

(3) Identifying the category of risks, the total number of risks written by 
the company in that category, and the number of risks intended to be 
cancelled or not renewed; 

(4) Identifying the total amount of the insurer’s net retention for the risks 
intended to be cancelled or not renewed; 

(5) Identifying the total amount of risk ceded to each reinsurer and the 
portion of that total that is no longer available; 

(6) Explaining how the loss of or reduction in reinsurance affects the 
insurer’s risks throughout the kind of insurance proposed for cancel- 
lation or nonrenewal; 

(7) Explaining why cancellation or nonrenewal is necessary to cure the 
loss of or reduction in reinsurance; and 

(8) Explaining how the cancellations or nonrenewals, if approved, will be 
implemented and the steps that will be taken to ensure that the 
cancellation or nonrenewal decisions will not be applied in an arbi- 
trary, capricious, or unfairly discriminatory manner. (1985 (Reg. 
Sess., 1986), c. 1027, s. 14.) 


§ 58-41-35: Repealed by Session Laws 1999-219, s. 9. 


§ 58-41-40. No liability for statements or communications 
made in good faith; prior notice to agents or 
brokers. 


(a) There is no liability on the part of and no cause of action for defamation 
or invasion of privacy arises against any insurer or its authorized representa- 
tives, agents, or employees, or any licensed insurance agent or broker, for any 
communication or statement made, unless shown to have been made in bad 
faith with malice, in any of the following: 

(1) A written notice of cancellation under G.S. 58-41-15 or of nonrenewal 
under G.S. 58-41-20, specifying the reasons for cancellation. 

(2) Communications providing information pertaining to the cancellation 
or nonrenewal. 

(3) Evidence submitted at any court proceeding, administrative hearing, 
or informal inquiry in which the cancellation or nonrenewal is an 
issue. 

(b) With respect to the notices that must be given or mailed to agents or 
brokers under G.S. 58-41-15, 58-41-20, and 58-41-25, the insurer may give or 
mail that notice at the same time or prior to giving or mailing the notice to the 


704 


§58-41-45 ART. 41. INSURANCE REGULATORY REFORM §58-41-50 


insured. (1985 (Reg. Sess., 1986), c. 1027. s. 14: 
s. 31; 1999-219. s. 9.1.) c , 8. 14; 1987 (Reg. Sess., 1988), c. 975, 


§ 58-41-45. Termination of writing kind of insurance. 


(a) Except as provided in G.S. 58-41-30, no insurer may terminate, by 
nonrenewals, an entire book of business of any kind of insurance without 60 
days prior written notice to the Commissioner; unless the Commissioner 
determines that continuation of the line of business would impair the solvency 
of the insurer or unless the Commissioner determines that such termination is 
effected under a plan that minimizes disruption in the marketplace or that 
makes provisions for alternative coverage at comparable rates and terms. 

(b) Except as provided in G.S. 58-41-30, in-term cancellation by an insurer 
of an entire book of business of any kind of insurance is presumed to be unfair, 
inequitable, and contrary to the public interest, unless the Commissioner 
determines that continuation of the line of business would impair the solvency 
_ of the insurer or unless the Commissioner determines that such termination is 
effected under a plan that minimizes disruption in the marketplace or that 
makes provisions for alternative coverage at comparable rates and terms. 
(1985 (Reg. Sess., 1986), c. 1027, s. 14.) 


§ 58-41-50. Policy form and rate filings; punitive damages; 
data required to support filings. 


(a) With the exception of inland marine insurance that is not written 

according to manual rates and rating plans, all policy forms must be filed with 
and either approved by the Commissioner or 90 days have elapsed and he has 
not disapproved the form before they may be used in this State. With respect 
to liability insurance policy forms, an insurer may exclude or limit coverage for 
punitive damages awarded against its insured. 
--(b) With the exception of inland marine insurance that is not written 
according to manual rates and rating plans, all rates or prospective loss cost 
multipliers by licensed fire and casualty companies or their designated rating 
organizations must be filed with the Commissioner at least 60 days before they 
may be used in this State. Any filing may become effective on a date earlier 
than that specified in this subsection upon agreement between the Commis- 
sioner and the filer. Sime 

(c) A filing that does not include the statistical and rating information 
required by subsections (d) and (e) of this section is not a proper filing, and will 
be returned to the filing insurer or organization. The filer may then remedy the 
defects in the filing. An otherwise defective filing thus remedied shall be 
deemed to be a proper filing, except that all periods of time specified in this 
Article will run from the date the Commissioner receives additional or 
amended documents necessary to remedy all material defects in the filing. 

(d) The following information must be included in each policy form, rule, 
and rate filing: : 

(1) A detailed list of the rates, rules, and policy forms filed, accompanied 

.. by a list of those superseded; and 

(2) A detailed description, properly referenced, of all changes in policy 
forms, rules, and rates, including the effect of each change. | 

(e) Each policy form, rule, and rate filing that 1s based on statistical data 
must be accompanied by the following properly identified information: 

(1) North Carolina earned premiums at the actual and current rate level; 
losses and loss adjustment expenses, each on paid and incurred bases 
without trending or other modification for the experience period, 
including the loss ratio anticipated at the time the rates were 


promulgated for the experience period; 
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(2) Credibility factor development and application, — . 

(3) Loss development factor derivation and application on both paid and 
incurred bases and in both numbers and dollars of claims; 

(4) Trending factor development and application; 

(5) Changes in premium base resulting from rating exposure trends; 

(6) Limiting factor development and application; 

(7) Overhead expense development and application of commission and 
brokerage, other acquisition expenses, general expenses, taxes, li- 
censes, and fees; 

(8) Percent rate change; 

(9) Final proposed rates; 

(10) Investment earnings, consisting of investment income and realized 
plus unrealized capital gains, from loss, loss expense, and unearned 
premium reserves; 

(11) Identification of applicable statistical plans and programs and a 
certification of compliance with them; 3 

(12) Investment earnings on capital and surplus; 

(13) Level of capital and surplus needed to support premium writings 
without endangering the solvency of the company or companies 
involved; and 

(14) Such other information that may be required by any rule adopted by 
the Commissioner. 

Provided, however, that no filing may be returned or disapproved on the . 
grounds that such information has not been furnished if the filer has not been 
required to collect such information pursuant to statistical plans or programs 
or to report such information to statistical agents, except where the Commis- 
sioner has given reasonable prior notice to the filer to begin collecting and 
reporting such information or except when the information is readily available 
to the filer. 

(f) It is unlawful for an insurer to charge or collect, or attempt to charge or 
collect, any premium for insurance except in accordance with filings made with 
the Commissioner under this section and Article 40 of this Chapter. 

(g) An insurer subject to this Article may develop and use an individual form 
or rate as a result of the uniqueness of a particular risk. The form or rate shall 
be developed, filed, and used in accordance with rules adopted by the 
Commissioner. (1985 (Reg. Sess., 1986), c. 1027, s. 14; 1987, c. 441, ss. 7, 9, 10; 
1991, c. 644, s. 4; 1995, c. 193, s. 37.) 


§ 58-41-55. Penalties; restitution. 
In addition to criminal penalties for acts declared unlawful by this Article, 
any violation of this Article subjects an insurer to revocation or suspension of 


its license, or monetary penalties or payment of restitution as provided in G.S. 
08-2-70. (1985 (Reg. Sess., 1986), c. 1027, s. 14; 1999-132, s. 9.1.) 


ARTICLE 42. 
Mandatory or Voluntary Risk Sharing Plans. 


§ 58-42-1. Establishment of plans. 
(a) If the Commissioner finds, after a hearing held in accordance with 
Article 3A of Chapter 150B of the General Statutes, that in all or any part of 


this State, any amount or kind of insurance authorized by G.S. 58-7-15(4) 
through G.S. 58-7-15(22) is not readily available in the voluntary market and 
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that the public interest requires 
either: 


(1) Promulgate plans to provide insurance coverage for any risks in this 
State that are, based on reasonable underwriting standards, entitled 
to obtain but are otherwise unable to obtain coverage; or 

(2) Call upon insurers to prepare plans for his approval. 

(b) Consistent with G.S. 58-42-5(a)(2), the Commissioner shall at least 
annually reevaluate a plan promulgated pursuant to this section and shall 
terminate the plan upon determining that the insurance coverage is readily 
available in the voluntary market or that the public interest no longer requires 
the operation of the plan. (1986, Ex. Sess., c. 7, s. 1; 1999-114, ss. 28) 


the availability of that insurance, he may 


Editor’s Note. — Session Laws 1999-114,s. § 58-42-55, which had provided for expiration 
2, effective May 28, 1999, reenacted this Arti- of this section on July 1, 2001. 
cle, which had expired July 1, 1997, pursuant to Session Laws 1999-114, s. 8, contains a 
Session Laws HOGS) C. 517, s. 26. Session Laws severability clause. 
2001-122, s. 1, effective June 30, 2001, repealed 


§ 58-42-5. Purposes, contents, and operation of risk shar- 
ing plans. 


(a) Each plan promulgated or prepared pursuant to G.S. 58-42-1 shall: 

(1) Give consideration to: 

a. The need for adequate and readily accessible coverage; 
b. Optional methods of improving the market affected; 

c. The inherent limitations of the insurance mechanism; 

d. The need for reasonable underwriting standards; and 

e. The requirement of reasonable loss prevention measures; 

(2) Establish procedures that will create minimum interference with the 
voluntary market; 

(3) Distribute the obligations imposed by the plan, and any profits or 
losses experienced by the plan, equitably and efficiently among the 
participating insurers; and 

(4) Establish procedures for applicants and participants to have their 

grievances reviewed by an impartial body. The filing and processing of 
a grievance pursuant to this subdivision does not stay the require- 
ment for participation in a plan mandated by G.S. 58-42-10. 

(b) Each plan may, on behalf of its participants: 

(1) Issue policies of insurance to eligible applicants; 

(2) Underwrite, adjust, and pay losses on insurance issued by the plan; 

(3) Appoint a service company or companies to perform the functions 
enumerated in this subsection; and 

(4) Obtain reinsurance for any part or all of its risks. (1986, Ex. Sess., c. 
7, s. 1; 1999-114, s. 1.) 


§ 58-42-10. Persons required to participate. 


(a) Each plan shall require participation: . . . 
(1) By all insurers licensed in this State to write the kinds of insurance 
covered by the specific plan; 
(2) By all agents licensed to represent those insurers for that kind of 
insurance; and . 
(3) By every rating organization that makes rates for that kind of 
insurance. iN 
(b) The Commissioner shall exclude from each plan any person if participa- 
tion would impair the solvency of that person. (1986, Ex. Sess., c. 7, s. 1; 
1999-114, s. 1.) 
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§ 58-42-15. Voluntary participation. 


Each plan may provide for participation by: 
(1) Insurers that are not required to participate by G.S. 58-42-10; 
(2) Eligible surplus lines insurers as defined in G.S. 58-21-10(3); or 
(3) Reinsurers approved by the Commissioner. (1986, Ex. Sess., c. 7, s. 1; 
1999-114, s. 1.) 


§ 58-42-20. Classification and rates. 


Each plan shall provide for: 

(1) The method of classifying risks; 

(2) The making and filing of rates that are not excessive, inadequate, or 
unfairly discriminatory and that are calculated on an actuarially 
sound basis and policy forms applicable to the various risks insured by 
the plan; 

(3) The adjusting and processing of claims; 

(4) The commission rates to be paid to agents or brokers for coverages 
written by the plan; and 

(5) Any other insurance or investment functions that are necessary for 
the purpose of providing adequate and readily accessible coverage. 
(1986, Ex. Sess., c. 7, s. 1; 1999-114, s. 1.) 


§ 58-42-25. Basis for participation. 


Each plan shall specify the basis for participation by insurers, agents, rating 
organizations, and other participants and shall specify the conditions under 
which risks shall be accepted and underwritten by the plan. (1986, Ex. Sess., 
c. 7, s. 1; 1999-114, s. 1.) 


§ 58-42-30. Duty to provide information. 


Every participating insurer and agent shall provide to any person seeking 
the insurance available in each plan, information about the services prescribed 
in the plan, including full information on the requirements and procedures for 
obtaining insurance under the plan, whenever the insurance is not readily 
available in the voluntary market. (1986, Ex. Sess., c. 7, s. 1; 1999-114, s. 1.) 


§ 58-42-35. Provision of marketing facilities. 


If the Commissioner finds that the lack of participating insurers or agents in 
a geographic area makes the functioning of a plan difficult, he may order that 
the plan appoint agents on such terms as he designates or that the plan take 


other appropriate steps to guarantee that service is available. (1986, Ex. Sess.., 
c. 7, s. 1; 1999-114, s. 1.) 


§ 58-42-40. Voluntary risk sharing plans. 


Insurers doing business within this State or reinsurers approved by the 
Commissioner may prepare voluntary plans that will provide any specific 
amount or kind of insurance or component thereof for all or any part of this 
State in which that insurance is not readily available in the voluntary market 
and in which the public interest requires the availability of the coverage. These 
plans shall be submitted to the Commissioner and, if approved by him, may be 
put into operation. (1986, Ex. Sess., c. 7, s. 1; 1999-114, s. 1.) ) 
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§ 58-42-45. Article subject to Administrative Procedure 
, Act; legislative oversight of plans. 


(a) The provisions of Chapter 150B of the General Statutes shall apply to 
this Article. 

(b) At the same time the Commissioner issues a notice of hearing under G.S. 
150B-38, the Commissioner shall provide copies of the notice to the Joint 
Legislative Administrative Procedure Oversight Committee and to the Joint 
Legislative Commission on Governmental Operations. The Commissioner 
shall provide the Committee and Commission with copies of any plan promul- 
gated by or approved by the Commissioner under G.S. 58-42-1(1) or (2). (1986, 
Ex. Sess., c. 7, s. 1; 1999-114, s. 1; 2000-140, s. 15.) 


Effect of Amendments. — Session Laws subsection (a). This language had been inad- 
1999-114, s. 3 rewrote this section. vertently retained when the section was 
Session Laws 2000-140, s. 15, effective July amended by Session Laws 1999-114, s. 3. 
- 21, 2000, deleted “shall pursuant to” following 


§ 58-42-50. Immunity of Commissioner and plan partici- 
pants. 


There shall be no liability on the part of, and no cause of action shall arise 
against the Commissioner, his representatives, or any plan, its participants, or 
its employee for any good faith action taken by them in the performance of 
their powers and duties in creating any plan pursuant to this Article. (1986, 
Ex. Sess., c. 7, s. 1; 1999-114, s. 1.) 


§ 58-42-55: Repealed by Session Laws 2001-122, s. 1, effective June 30, 
2001. 


ARTICLE 43. 


General Regulations of Business—Fire Insurance. 


§ 58-43-1. Performance of contracts as to devices not pro- 
hibited. 


Nothing contained in Articles 1 through 64 of this Chapter shall be construed 
as prohibiting the performance of any contract hereafter made for the 
introduction or installation of automatic sprinklers or other betterments or 
improvements for reducing the risk by fire or water on any property located in 
this State, and containing provisions for obtaining insurance against loss or 
damage by fire or water, for a specified time at a fixed rate; provided, every 
policy issued under such contract shall be as provided by law. (1929, c. 145, s. 


1) 


§ 58-43-5. Limitation as to amount and term; indemnity 
contracts for difference in actual value and 
cost of replacement; functional replacement. 


No insurance company or agent shall knowingly issue any fire insurance 
policy upon property within this State for an amount which, together with any 
existing insurance thereon, exceeds the fair value of the property, nor for a 
longer term than seven years: Provided, any fire insurance company autho- 
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rized to transact business in this State may, by appropriate riders or endorse- 
ments or otherwise, provide insurance indemnifying. the insured for the 
difference between the actual value of the insured property at the time any loss 
or damage occurs, and the amount actually expended to repair, rebuild or 
replace on the premises described in the policy, or some other location within 
the State of North Carolina with new materials of like size, kind and quality, 
property that has been damaged or destroyed by fire or other perils insured 
against: Provided further, that the Commissioner may approve forms that 
permit functional replacement by the insurance company, at the insured’s 
option. Functional replacement means to replace the property with property 
that performs the same function when replacement with materials of like size, 
kind, and quality is not possible, necessary, or less costly than obsolete, 
antique, or custom construction materials and methods. Forms and rating 
plans may also provide for credits when functional replacement cost coverage 
is provided. Policies issued in violation of this section are binding upon the 
company issuing them, but the company is liable for the forfeitures by law 
prescribed for such violation. (1899, c. 54, ss. 39, 99; 1903, c. 438, s. 10; Rev., s. 


4755; C.S:, s. 6418; 1949, c. 295, s. 1; 1991, c. 644, s. 5.) 


Cross References. — As to punishment 
prescribed, see § 58-43-35. 


CASE NOTES 


Replacement Cost Not Recoverable 
Where No Repair Performed. — In an action 
to recover fire insurance for loss of a home 
under a homeowner’s policy which included a 
replacement cost provision, plaintiffs were en- 
titled to recover only the actual cash value of 
the home at the time of the fire, rather than the 
replacement cost of the home, where they did 
not repair or rebuild the home, but bought 
another home, and they were not entitled to 
recover anything more from defendant insurer 
where they failed to show that the actual cash 
value of the property destroyed was greater 
than the amount they had been paid by defen- 
dant. Edmund v. Firemen’s Fund Ins. Co., 42 
N.C. App. 237, 256 S.E.2d 268 (1979). 

Construction of Policy in Light of Pre- 
mium Charged. — Where insurer contended 
that policy covered only one of three stores 
contained in plaintiffs’ building and not the 
entire building, and the amount of the policy 
was greatly in excess of the value of the one 
store but was about the value of the entire 
building, and insured paid the premium based 
upon the amount for which the policy was 
issued, it was held that in construing the policy 
it would not be presumed that the insurer 
charged a premium based upon a valuation 
greatly in excess of the value of the property 
insured in violation of this section and § 58-44- 
5, but that the policy covered the entire build- 
ing. Williams v. Greensboro Fire Ins. Co., 209 
N.C. 765, 185 S.E. 21 (1936). 

Competency of Agent’s Statement in De- 
termining Amount of Loss. — A statement of 


an agent acting for his company in writing fire 
insurance, made after an inspection of the 
property to be insured, is competent upon the 
question of the amount of the loss, in an action 
brought by the insured to recover upon the 
policy issued, especially as this section requires 
that the insurer should know the true value of 
the property, etc., to be insured before issuing 
the policy thereon. Queen v. Dixie Fire Ins. Co., 
177 N.C. 34, 97 S.E. 741 (1919). 

The total amount of insurance payments 
made on a particular loss cannot exceed 
the value of the loss itself. This is a 
longstanding rule that cannot be violated lest 
the insurance industry be turned into a lottery. 
State Farm Fire & Cas. Co. v. Folger, 677 F. 
Supp. 844 (E.D.N.C. 1988). 

Proof of First Mortgagee’s Interest by 
Second Mortgagee. — Normally, a second 
mortgagee would not have to prove the amount 
of the first mortgage in order to recover under 
the policy if the first mortgagee was not in- 
sured. However, where the first mortgagee is 
covered by a separate insurance policy, the 
second mortgagee must prove the amount of 
the first mortgagee’s interest in order for the 
court to prevent total insurance payments from 
exceeding the value of the loss. State Farm Fire 
& Cas. Co. v. Folger, 677 F. Supp. 844 (E.D.N.C. 
1988). 

Applied in Surrant v. Grain Dealers Mut. 
Ins. Co., 74 N.C. App. 288, 328 S.E.2d 16 (1985). 

Quoted in Bentley v. North Carolina Ins. 
Guar. Ass’n, 107 N.C. App. 1, 418 S.E.2d 705 
(1992). 
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§ 58-43-10. Limit of liability on total loss. 


Subject to the provisions of G.S. 58-43-5, when buildings insured against loss 
by fire and situated within the State are totally destroyed by fire, the company 
is not liable beyond the actual cash value of the insured property at the time 
of the loss or damage; and if it appears that the insured has paid a premium 
on a sum in excess of the actual value, he shall be reimbursed the proportion- 
ate excess of premium paid on the difference between the amount named in the 
policy and the ascertained values, with interest at six per centum (6%) per 


annum from the date of issue. (1899, c. BA ged Pate tS Gale ean 
1949, c. 295, s. 2.) Sieh ou neNes te ; 168 ; 


CASE NOTES 


Replacement Cost Not Recoverable 
Where No Repair Performed. — In an action 
to recover fire insurance for loss of a home 


not repair or rebuild the home, but bought 
another home, and they were not entitled to 
recover anything more from defendant insurer 


under a homeowner’s policy which included a 
replacement cost provision, plaintiffs were en- 
titled to recover only the actual cash value of 
the home at the time of the fire, rather than the 
replacement cost of the home, where they did 


where they failed to show that the actual cash 
value of the property destroyed was greater 
than the amount they had been paid by defen- 
dant. Edmund v. Firemen’s Fund Ins. Co., 42 
N.C. App. 237, 256 S.E.2d 268 (1979). 


§ 58-43-15. Policies for the benefit of mortgagees. 


Where by an agreement with the insured, or by the terms of a fire insurance 
policy taken out by a mortgagor, the whole or any part of the loss thereon is 
payable to a mortgagee of the property for his benefit, the company shall, upon 
satisfactory proof of the rights and title of the parties, in accordance with such 
terms or agreement, pay all mortgagees protected by such policy in the order 
of their priority of claim, as their claims appear, not beyond the amount for 
which the company is liable, and such payments are, to the extent thereof, 
payment and satisfaction of the liabilities of the company under the policy. Any 
payment due by the insuring company to mortgagees or loss payees under the 
terms of the policy shall be made within 90 days of the loss or within 60 days 
of the filing of proof of loss, whichever is the longer period; provided, the 
payment of or settlement of the claim of the mortgagee or loss payee under the 
policy shall in no way constitute an admission of liability as to the insured and 
the fact of such payment or settlement shall be inadmissible in any action at 
law. (1899, c. 54, s. 41; Rev., s. 4757; C.S., s. 6420; 1969, c. 1077, s. 1.) 


CASE NOTES 


Priority Between Mortgagees. — Where 
the owner of lands borrows money thereon 
under two separate mortgages from different 
persons, one registered prior to the other, and 
the mortgagor contracts with each to take out 
certain policies of fire insurance for their ben- 
efit, the rights of the mortgagees to the pro- 
ceeds under the policies will be determined by 
the contracts as executed in the loss payable 
clauses in the policies; hence, where the policies 
were of the New York standard form, made 
payable to the mortgagees “as interest may 
appear,” the mortgagee under the prior regis- 
tered mortgage had a superior lien on the 
proceeds to the one having the later registered 
security. Wayne Nat’l Bank v. National Bank, 


197 N.C. 68, 147 S.E. 691 (1929). 

Where a mortgagor procured insurance for 
the benefit of first mortgagee, whose mortgage 
was registered December 14, 1920, and for the 
benefit of subsequent mortgagee, whose mort- 
gage was not executed until May 11, 1925, the 
claim of the first mortgagee would first be paid 
out of funds derived from the policy under this 
section, providing that where, by terms of a fire 
policy taken out by a mortgagor, loss is payable 
to a mortgagee for his benefit, the company 
shall pay all mortgages in order of their priority 
of claim, and in view of § 47-20, by which 
priority is given to the mortgage which was first 
recorded. Wayne Nat’! Bank v. National Bank, 
197 N.C. 68, 147 S.E. 691 (1929). 
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Division of Proceeds Where Neither 
Mortgagee Has Claim to Priority. — If nei- 
ther of two mortgagees for whom insurance has 
been procured has any priority of claim or of 
liens, the proceeds of the policies will ordinarily 
be divided between them in proportion to their 
respective claims. Wayne Nat'l Bank v. Na- 
tional Bank, 197 N.C. 68, 147 S.E. 691 (1929). 

The standard mortgage clause is de- 
signed to protect the mortgagee from acts 
of the mortgagor that would invalidate the 
coverage and leave the mortgagee without se- 
curity. Under the clause there is nothing a 
mortgagor can do that will diminish the mort- 
gagee’s right to receive under the policy. The 
clause creates an independent contract be- 
tween the mortgagee and the insurer. State 
Farm Fire & Cas. Co. v. Folger, 677 F. Supp. 844 
(E.D.N.C. 1988). 

Requirement that mortgagees be paid 
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off in the order of their priority only ap- 
plies where more- than one mortgagee is 
named on the same policy. State Farm Fire & 
Cas. Co. v. Folger, 677 F. Supp. 844 (E.D.N.C. 
1988). 

Proof of First Mortgagee’s Interest by 
Second Mortgagee. — Normally, a second 
mortgagee would not have to prove the amount 
of the first mortgage in order to recover under 
the policy if the first mortgagee was not in- 
sured. However, where the first mortgagee is 
covered by a separate insurance policy, the 
second mortgagee must prove the amount of 
the first mortgagee’s interest in order for the 
court to prevent total insurance payments from 
exceeding the value of the loss. State Farm Fire 
& Cas. Co. v. Folger, 677 F. Supp. 844 (E.D.N.C. 
1988). 

Cited in Peeler v. United States Cas. Co., 197 
N.C. 286, 148 S.E. 261 (1929). 


§ 58-43-20: Repealed by Session Laws 1995 (Regular Session, 1996), c. 752, 
Cale 


§ 58-43-25. Limitation of fire insurance risks. 


No insurer authorized to do in this State the business of fire insurance shall 
expose itself to any loss on any one fire risk, whether located in this State or 
elsewhere, in an amount exceeding ten percent (10%) of its surplus to 
policyholders, except that in the case of risks adequately protected by auto- 
matic sprinklers or risks principally of noncombustible construction and 
occupancy such insurer may expose itself to any loss on any one risk in an 
amount not exceeding twenty-five percent (25%) of the sum of (i) its unearned 
premium reserve and (11) its surplus to policyholders. Any risk or portion of any 
risk which shall have been reinsured shall be deducted in determining the 
limitation of risk prescribed in this section. (1945, c. 378.) 


§ 58-43-30. Agreements restricting agent’s commission; 
penalty. 


It is unlawful for any insurance company doing the business of insurance as 
defined in subdivisions (3) to (22), inclusive, of G.S. 58-7-15 and employing an 
agent representing another such company, either directly or through any 
organization or association, to enter into, make or maintain any stipulation or 
agreement in anywise limiting the compensation such agent may receive from 
any such other company or forbidding or prohibiting reinsurance of the risks of 
any such domestic company in whole or in part by any other company holding 
membership in or cooperating with such organization or association. The 
penalty for any violation of this section shall be a fine of not less than one 
thousand dollars ($1,000) nor more than five thousand dollars ($5,000), and 
the forfeiture of license to do business in this State for a period of 12 months 
following conviction. (1905, c. 424; Rev., ss. 3491, 4768; 1915, c. 166, ss. 2, 3; 
C.S., s. 6432; 1945, c. 458; 1985, c. 666, s. 26.) Nee 
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§ 58-43-35. Punishment for issuing fire policies contrary 
| to law. 


Any msurance company or agent who makes, issues, or delivers a policy of 
fire insurance in willful violation of the provisions of Articles 1 through 64 of 
this Chapter that prohibit a domestic insurance company from issuing policies 
before obtaining a license from the Commissioner; or that prohibit the issuing 
of a fire insurance policy for more than the fair value of the property or for a 
longer term than seven years; or that prohibit stipulations in insurance 
contracts restricting the jurisdiction of courts, or limiting the time within 
which an action may be brought to less than one year after the cause of action 
accrues or to less than six months after a nonsuit by the plaintiff, shall be 
guilty of a Class 3 misdemeanor and shall, upon conviction, be punished only 
by a fine of not less than one thousand dollars ($1,000) nor more than five 
thousand dollars ($5,000); but the policy shall be binding upon the company 
issuing it. (1899, c. 54, s. 99; 1903, c. 438, s. 10; Rev., s. 4832; C.S., s. 6433; 1985, 
—¢. 666, s. 27; 1993, c. 539, s. 466; 1994, Ex. Sess., c. 24, s. 14(c); 1999-132, s. 9.2.) 


§ 58-43-40: Expired pursuant to Session Laws 1997-438, s. 1, effective 
January 1, 2000. 


Editor’s Note. — Session Laws 1997-438, s. renewed on or after January 1, 1998, and 
2, made this section effective October 1, 1997, provided that this section would expire Janu- 
and applicable to insurance policies issued or ary 1, 2000. 


ARTICLE 44. 


Fire Insurance Policies. 


§ 58-44-1. Terms and conditions must be set out in policy. 


In all insurance against loss by fire the conditions of insurance must be 
stated in full, and the rules and bylaws of the company are not a warranty or 
a part of the contract, except as incorporated in full into the policy. (1899, c. 54, 
s. 42; Rev., s. 4758; C.S., s. 6434.) 


§ 58-44-5. Items to be expressed in policies. 


Upon request there shall be printed, stamped, or written on each fire policy 
issued in this State the basis rate, deficiency charge, the credit for improve- 
ments, and the rate at which written, and whenever a rate is made or changed 
on any property situated in this State upon request a full statement thereof 
showing in detail the basis rate, deficiency charges and credits, as well as rate 
proposed to be made, shall be delivered to the owner or his representative 
having the insurance on the property in charge, by the company, association, 
their agent or representative. (1915, c. 109, s. 3; C.S., s. 6435; 1925, c. 70, s. 3; 
1945, c. 378.) 


§ 58-44-10: Repealed by Session Laws 1995, c. 517, s. 27. 


§ 58-44-15. Fire insurance contract; standard policy pro- 
visions. 


(a) The printed form of a policy on fire insurance, as set forth in subsection 
(c) shall be known and designated as the “Standard Fire Insurance Policy for 


North Carolina.” 
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(b) No policy or contract of fire insurance except contracts of automobile fire, 
theft, comprehensive and collision, marine and inland marine insurance shall 
be made, issued or delivered by any insurer or by any agent or representative 
thereof, on any property in this State, unless it conforms in substance with all 
of the provisions, stipulations, agreements, and conditions of the policy form in 
subsection (c) of this section. 

There shall be printed at the head of said policy the name of the insurer or 
insurers issuing the policy; the location of the home office thereof; a statement 
whether said insurer or insurers are stock or mutual corporations or are 
reciprocal insurers. No provisions of this section limit a company to the use of 
any particular size or manner of folding the paper upon which the policy is 
printed; provided, however, that any company organized under special charter 
provisions may so indicate upon its policy, and may add a statement of the plan 
under which it operates in this State. 

The standard fire insurance policy provided for herein need not be used for 
effecting reinsurance between insurers. ) 

(c) The form of the standard fire insurance policy for North Carolina (with 
permission to substitute for the word “company” a more accurate descriptive 
term for the type of insurer and with permission to change the manner of 
folding the policy and arrangement of the pages and the arrangement of the 
wording of page 1, page 3, and the back of the policy and relocation of the 
signatures, and any other relocations or rearrangement of the contents of the 
policy, with the approval of the Commissioner) shall be in substance as follows: 
(See the three following pages for a form photographically reproduced.) 
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STANDARDS ae aCe tea for Alabame, Alesto, Avitony Arkansas, Colorado, Connecticut, Delewore, Disrit of Columbia, Florida, cours Oe 
inois, : h P h » Michigen, Mississippi, Missouri, Montana, Nebrasko, ‘ ira, 

New Mexico, New York, North Carolina, Nett Dakota, Ohio, ‘Gitakome, fae Pennsylvania, Rhode island: Seat Carniion Cott Deletes el 

$ Virginia, Wisconsin and Wyoming, 


— ee = eee ee ee ee wee ee, et ees) es es) ee) ee ee 


SN OES eI a ieee idl Daan 77 wage ees Sy Coe aN Te nce a ee a NLD Bee Pe dae | Sea ee an | ane 
- 


| 
| 
= SPACE FOR 
Adress | PRODUCER'S NAME AN 
| MAILING ADDRESS 
| 
| 


Inception (Mo. Day Yr.} Expiration {Mo. Day Yr.) Yoors 


i 


It 1s important thet the written portions of a policles covering the some property road exact aie, it they @o wet, ty 2 
INSURANCE IS PROVIDED AGAINST ONLY THOSE PERILS AND FOR ONLY THOSE COVERAGES INDICATED BELOY 
OTHER PERILS AND FOR OTHER COVERAGES ONLY WHEN ENDORSED HEREON OR ADDEO 


DESCRIPTION AND LOCATION OF PROPERTY COVERED 

Show addreas (No., Street, City, County, State, Zip rete construction, type of roof and ocew of building(s) cov- 

No. | ered or containing property covered. If occupied as a dwe ing atute If build ing ls a seasonal or farm dwelling. 1f commer 
clal state exect nature of product (and whether manufacturer, 


— eee 


a ees. 
MA CHARGE AND AGAINST 


P 3 


Y Dwelling Business Onty 


wholessier or retailer) or the service or activity Invetyed. 


PERIL(S) INSURED AGAINST 
Hom AND COVERAGE($) PROVIDED Deductible Amount of 
Ne. (INSERT MAME OF EACH | Ameuat learned 
| 


Premiy 
At inception 
. FIRE AND LIGHTNING Cl $ 
EXTENDED COVERAGE 
res fe en LLP 


(<7 aN a2, Toros 
ee OTL PREMIUM FOR POLICY TERM PAID IN INSTALLMENTS $ 


Subject to Form No(s). attached hereto. 


INGERT FORM NUMBER(S) AND EOITION DATE(S) 


Mortgage Clause: Subject to t ayisions of the mortgage clause attached hereto, loss, if any, on building items, shall be payable to: 


{N@ERT MAMK(S) OF MORTGAGEE (SB) AND MAILING AODREBO( ES) 


ignature Date TheAION Fe WeAgeney ats hy ORI | Agent 
IN CONSIDERATION OF THE PROVISIONS AND STIPULATIONS HEREIN OR ADDED HERETO 


n abov: ified, this Company, for the term of yeors specilied above from inception date shown cbove At Noon (Standard Time) 
| to axpiratiog d Oy, a Ae Noon (Standard Time) at location of property involved, to an amount not exceeding the amount(s) above specified, 
H inbred ndmed above and legal representatives, to the extent of the actual cash value of the property at the time of loss, but not 
Kich it would cost to repair or replace the property with material of like kind and quality within a reasonable time after 
such loss, withoutallowance for any increased cost of repair or reconstruction by reason of any ordinance or law regulating construction or repair, 
| and without comperisStion for loss resulting from interruption of business or manufacture, nor in anv event for more than the interest of the insured, 

against all DIRECT LOSS BY FIRE, LIGHTNING AND BY REMOVAL FROM PREMISES ENDANGERED BY THE PERILS INSURED AGAINST 
| IN THIS POLICY, EXCEPT AS HEREINAFTER PROVIDED, to the property described herein while located or contained as described in this 
1 policy, or pro rata for five days at each proper place to which any of the property shall necessarily be removed for preservation from the perils 
| insured against in this policy, but not elsewhere. 


N not be valid except with the written consent of this Company. 
oes deal esi appt subject to the foregoing provisions and stipulations and those hereinafter stated, which are hereby made a 
| part of this policy, together with such other provisions, stipulations and agreements as may be added hereto, as provided in this policy. 
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lagen 28 ATTACH FORM | BELOW TIS SEINE mmr mae 
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“twelve months” in line 161 are changed to “sixty months”. 
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KANSAS: The words ‘demand and” 


NORTH DAKOTA: The words 
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Concealment, This entire policy shall be void if, whether 
fraud. before or after a loss, the insured has wil- 
fully concealed or misrepresented any ma- 
terial fact or circumstance concerning this insurance or the 
subject thereof, or the interest of the insured therein, or in case 
of any fraud or false swearing by the insured relating thereto. 
Uninsurable This policy shall not cover accounts, bills, 
and currency, deeds, evidences of debt, money or 
excepted property. securities; nor, unless specifically named 
hereon in writing, bullion or manuscripts. 
Perils not This Company shall not be liable for toss by 
included. fire or other perils insured against in this 
policy caused, directly or indirecth:, by: (a) 
enemy attack by armed forces, including action taken by mili- 


tary, naval or air forces in resisting an actual or an immediately 
impending enemy attack; (b) invasion; (c) insurrection; (d) 
rebellion; (e) revolution; (f) civil war; (g) usurped power; (h) 
order of any civil authority except acts of destruction at the time 
of and for the purpose of preventing the spread of fire, provided 
that such fire did not criginate from any of the perils excluded 
by this policy; (i) neglect of the insured to use all reasonable 
means to save and preserve the property at and after a loss, or 
when the property is endangered by fire in neighboring prem- 
ises; {j) nor shall this Company be triable for loss by theft. 
Other Insurance. Other insurance may be prohibited or the 
amount of insurance may be limited by en- 
dorsement attached hereto. 
Conditions suspending or restricting insurance. Unless other- 
wise provided in writing added hereto this Company shall not 
be liable for loss occurring 
(a) while the hazard is increased by any means within the con- 
trol or knowledge of the insured; or 
(b) while a described building, whether intended for occupancy 
by owner or tenant, is vacant or unoccupied beyond a period of 
sixty consecutive days; or 
(c) as a result of explosion or riot, unless fire ensue, and in 
that event for loss by fire only. 
Other perils Any other peril to be insured against or sub- 
or subjects, ject of insurance to be covered in this policy 
shall be by endorsement in writing hereon or 
added hereto. 


Added provisions. 


The extent of the application of insurg 


under this policy and of the conto 
be mage by this Company in case of loss, and any other pro- 


vision or agreement not inconsistent with the provisions of this 
policy, may be provided for in writing added hereto, but no pro- 
vision may be waived except such as by the terms of this policy 
is subject to change. 

Waiver No permission affecting this insurance shall 
be valid, 


provisions, exist, or waiver of any prg 

unless granted herein or exhrgSséd in writing 
added hereto. No provision, stipulation or ft be 
held to be waived by any requirement or procag part 


of this Company relating to appraisal or to 
provided for herein. 


Cancellation ny time 


This policy shalf be cancelled af 


of policy. at the request of the insured, in which case 

this Company shall, upon demand and sur- 
render of this policy, refund the AXpess of paid premium above 
the customary short rates for/ tke expired time. This pol- 


icy may be cancelled at any 


this Company by giving 
to the insured a five days’ % ice 


af cancellation with 
mium above the pro 
excess, if mot ten- 
e of cancellation shal! 
tendered) will be re- 


rata premium for the expired tim 
dered, shall be refunded on demand. 
state that said excess premium (if no 


funded on demand. 
Mortgagee fass hereunder is made payable, in whole 
interests and R part, to a designated mortgagee not 
obligations. \ herein as the insured, such interest in 
cn opticy may be cancelled by giving to such 
ormyagee a ten days’ written notice of can- 

cellation, 
{f the insured fails to xender proof of loss such mortgagee, upon 


notice, shall render prod¥ of loss in the form herein specified 
within sixty (60) days thereafter and shall be subject to the pro- 
visions hereof relating to appraisal and time of payment and of 
bringing suit. If this Company shall claim that no liability eX- 

red 2 to the mortgagor or owner, it shall, to the extent or pay- 
bes to the mortgagee, be subrogated to all the mort- 
of recovery, but without impairing mortgagee s 


ny br it may pay off the mortgage debt and require 
an assignthext thereof and of the mortgage. Other provisions 
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relating to the interests and obligations of such mortgagee may 
be added hereto by agreement in writing. 
Pro rata liability. This Company shall not be liable for a greater 
proportion of any loss than the amount 
hereby insured shall bear to the whole insurance covering the 
property against the peril involved, whether collectible or not. 
Requirements in The insured shall give immediate written 
cate loss occurs. notice to this Company of any loss, protect 
the property from further damage, forthwith 
separate the damaged and undamageg personal property, put 
it in the best possible order, furnis samplete inventory of 
the destroyed, damaged and undap 
detail quantities, costs, actual ca 
claimed; and within sixty days afte 
is extended in writing by this Compa 
to this Company a proof of loss, signed.artd sworn to by the 
insured, stating the knowledge and belief Bi the insured as to 
the following: the time and origin of the loss, the interest of the 
insured and of all others in the property, the actual cash value of 
each item thereof andathe amount of loss thereto, all encum- 
brances thereon, all gthér contracts of insurance, whether valid 
or not, covering a said property, any changes in the title, 


shall render 


then stood on leased grourts 
descriptions and schedules in al! policies and, if required, verified 
plans and specifications of any building, fixtures or machinery 
destroyed or damaged. The insured, as often as may be reason- 


Nee minations under oath by any person named by this 
mad i 
equifed, shall produce for examination all books of 
invoices and other vouchers, or certified copies 


may be deignated by this Company or its representative, and 
shall permit extracts and copies thereof to be made. 
Appraisal. In case the insured and this Company shall 
fail to agree as to the actual cash value or 
the amount of !oss, then, on the written demand of either, each 
shall select a competent and disinterested appraiser and notify 
the other of the appraiser selected within twenty days of such 
demand, The appraisers shafl first select a competent and dis- 
interested umpire; and failing for fifteen days to agree upon 
such umpire, then, on request af the insured or this Company, 
such umpire shall be selected by a judge of a court of record in 
the state in which the property covered is located, The ap- 
praisers shall then appraise the loss, stating separately actual 
cash value and loss to each item; and, failing to agree, shall 


) submit their differences, only, to the umpire An award in writ- 


ing, $0 itemized, of any two when filed with this Company shall 
determine the amount of actual cash value and foss. Each 
appraiser shall be paid by the party selecting him and the ex- 
penses of appraisal and umpire shall be paid by the parties 


equally. 

Company's !t shall be optional with this Company to 

options. take all, or any part, of the property at the 
agreed or appraised value, and also to re- 

pair, rebuild or replace the property destroyed or damaged with 


other of like kind and quality within a reasonable time, on giv- 
ing notice of its intention so to do within thirty days after the 


receipt of the proof of loss herein required. 

Abandonment. There can be no abandonment to this Com- 
pany of any property. 

When loss The amount of loss for which this Company 

payable. may be liable shall be payable sixty days 
after proof of loss, as herein provided, is 

received by this Company and ascertainment of the loss is made 


either by agreement between the insured and this Company ex- 
pressed in writing or by the filing with this Company of an 
award as heretn provided. 


Suit, No suit or action on this policy for the recov- 
ery of any claim shall be sustainable in any 
court of law or equity unless all the requirements of this policy 


shall have been complied with, and unless commenced within 

twelve months next after inception of the loss. 

Subrogation. This Company may require from the insured 
an assignment of all right of recovery against 

any party for loss to the extent that payment therefor is made 

by this Company. 


Whereof, this Company has executed and attested these presents, but this policy shal! not be valid unless countersigned by the 


duly authorized Agent of this Company at the agency hereinbefore mentioned. 
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(1899, c. 54, s. 43; 1901, c. 391, s. 4; Rev., s. 4760; 1915, c. 109, s. 9; C.S., 
1945, c. 378; 1951, c. 767; 1955, c. 622; c. 807, s. 2; 1971, c. 476, s. 1; 
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s. 6437; 
eh ere 


828, s. 3; 1979, c. 755, ss. 2-4; 1989, c. 485, s. 8.) 


Cross References. — As to limitation of 
actions, see § 58-3-35. For the Readable Insur- 
ance Policies Act, see § 58-38-1 et seq. As to the 
standard fire insurance policy and permissible 
variations, see § 58-44-20. 

Editor’s Note. — In the sample fire insur- 
ance policy form reproduced at the end of sub- 
section (c) of this section, the time for com- 
mencement of suit reflected in the next to last 
paragraph, headed “Suit,” should be three 
years, not twelve months. See § 1-52 (12). 

Legal Periodicals. — For article, “Statutes 
of Limitations in the Conflict of Laws,” see 52 
N.C.L. Rev. 489 (1974). 


For survey of 1979 property law, see 58 
N.C.L. Rev. 1509 (1980). 

For note discussing interpretation of notice 
provisions in insurance contracts, in light of 
Great Am. Ins. Co. v. C.G. Tate Constr. Co., 303 
N.C. 387, 279 $.E.2d 769 (1981), see 61 N.C.L. 
Rev. 167 (1982). 

For an article discussing “reverse bad faith,” 
the concept of allowing an insurer to assert a 
counterclaim for affirmative relief against an 
insured who brings a frivolous, bad faith action, 
see 19 Campbell L. Rev. 43 (1996). 


CASE NOTES 


I. In General. 
II. Conditions. 
A. In General. 


B. Former Conditions as to Title or Interest of Insured. 


III. Proof of Loss and Limitation of Suit. 
IV. Appraisal and Recovery. 


I. IN GENERAL. 


For history of legislation in respect to 
the “standard fire insurance policy”, see 
Boyd v. Bankers & Shippers Ins. Co., 245 N.C. 
503, 96 S.E.2d 703 (1957). 

Legislative Intent. — The legislature did 
not intend that a claimant on a fire insurance 
policy should be denied coverage if he or she 
executes the proof of loss before a notary with- 
out raising his or her hand and swearing to the 
truth of the statements in the proof of loss. 
Thompson v. Home Ins. Co., 62 N.C. App. 562, 
303 S.E.2d 209, cert. denied, 309 N.C. 324, 307 
S.E.2d 169 (1983). 

An insurance policy is but a special kind 
of contract and the terms agreed to therein, 
unless forbidden by law, are binding on insurer 
and insured alike. Payne v. Buffalo 
Reinsurance Co., 69 N.C. App. 551, 317 S.E.2d 
408 (1984). 

Provisions of Standard Form Are Those 
of the Law. — The material provisions of the 
standard form of a fire insurance policy written 
in accordance with this section are those of the 
law. Greene v. Aetna Ins. Co., 196 N.C. 335, 145 
S.E. 616 (1928). 

Statutory standard fire insurance policy 
is incorporated into every policy of fire 
insurance issued in North Carolina. Star 
Varifoam Corp. of Am. v. Buffalo Reinsurance 
Co., 64 N.C. App. 306, 307 S.E.2d 194 (1983), 
cert. denied, 310 N.C. 154, 311 S.E.2d 294 
(1984). 


Commissioner has no power to autho- 
rize or acquiesce in issuance of policies 
unauthorized or forbidden by statute. 
Glover v. Rowan Mut. Fire Ins. Co., 228 N.C. 
195, 45 S.E.2d 45 (1947). 

Agreements in a policy contrary to stat- 
utory provisions are void. Buckner v. United 
States Fire Ins. Co., 209 N.C. 640, 184 S.E. 520 
(1936). 

The provisions of the standard form of 
fire insurance policy are valid. Zibelin v. 
Pawtucket Mut. Fire Ins. Co., 229 N.C. 567, 50 
S.E.2d 290 (1948); Boyd v. Bankers & Shippers 
Ins. Co., 245 N.C. 5038, 96 S.E.2d 703 (1957). 

And Binding on the Parties. — The terms 
and conditions of the standard form of a fire 
insurance policy, and the stipulations as to a 
valid waiver thereof, are valid and binding on 
the parties. Midkiff v. North Carolina Home 
Ins. Co., 197 N.C. 189, 147 S.E. 812 (1929). 

And Rights and Liabilities of Both Par- 
ties Must Be Determined in Accordance 
Therewith. — The provisions of the standard 
form of fire insurance policy are valid, and the 
rights and liabilities of both parties under the 
policy must be ascertained and determined in 
accordance with its terms. Gardner v. Carolina 
Ins. Co., 230 N.C. 750, 55 S.E.2d 694 (1949). 

The rights and liabilities of both insurer and 
insured must be determined in accordance with 
the terms of the standard form of fire insurance 
policy. Zibelin v. Pawtucket Mut. Fire Ins. Co., 
229 N.C. 567, 50 S.E.2d 290 (1948). 
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The rights of the parties under a loss-payable 
clause in a policy of fire insurance will be 
determined in accordance with the terms and 
provisions of the contract, which derive no 
extra validity by reason of the fact that the 
form is prescribed by law. Atlantic Joint Stock 
Land Bank v. Foster, 217 N.C. 415, 8 S.E.2d 235 
(1940). 

When a policy of insurance, in the form 
prescribed by this section, has been issued by 
an insurance company and accepted by the 
insured, and has thereby become effective for 
all purposes as their contract, the rights and 
liabilities of both the insurer and the insured, 
under the policy, must be ascertained and de- 
termined in accordance with its terms and 
provisions. These terms and provisions have 
been prescribed by statute, and are valid in all 
respects; they are just both to the insurer and 
to the insured. Both are presumed to know all 
the terms, provisions and conditions which are 
included in the policy, and both are ordinarily 
bound by them. Lancaster v. Southern Ins. Co., 
153 N.C. 285, 69 S.E. 214 (1910); Midkiff v. 
North Carolina Home Ins. Co., 197 N.C. 139, 
147 S.E. 812 (1929). See Boyd v. Bankers & 
Shippers Ins. Co., 245 N.C. 503, 96 S.E.2d 703 
(1957). 

To prevail in an affirmative defense of 
misrepresentation, the insurance company 
must prove that the insured made statements 
that were: 1) false, 2) material, and 3) know- 
ingly and willfully made. Bryant v. Nationwide 
Mut. Fire Ins. Co., 313 N.C. 362, 329 S.E.2d 333 
(1985); Pittman v. Nationwide Mut. Fire Ins. 
Co., 79 N.C. App. 431, 339 S.E.2d 441, cert. 
denied, 316 N.C. 733, 345 S.E.2d 391 (1986). 

To void a fire insurance policy, the in- 
surer must prove that the insured knowingly 
and willfully made statements that were false 
and material. Harris v. North Carolina Farm 
Bureau Mut. Ins. Co., 91 N.C. App. 147, 370 
S.E.2d 700 (1988). 

Defendants did not make material mis- 
representations where they “inflated” the es- 
timated losses by submitting their bids for 
repairs based on the assumption of a “worst 
case” scenario and were forthright in reveahng 
what they sought recovery for. Westchester Fire 
Ins. Co. v. Johnson, — F. Supp. 2d —, 2000 U.S. 
Dist. LEXIS 5001 (M.D.N.C. Jan. 6, 2000). 

Binders Not Contrary to Law. — Our 
statute, by establishing a standard form of fire 
insurance, does not prevent the binding effect 
of a parol agreement of insurance, looking to 
the delivery of the policy according to the form 
prescribed and evidenced by a written memo- 
randum thereof, called a binder; and when such 
binder is shown to have been made in a manner 
to bind the company, it is in force from that 
time, and thereafter the insured is responsible 
for the loss in accordance with the terms of the 
statutory form of policy. Lea & Adcock v. Atlan- 
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tic Fire Ins. Co., 168 N.C. 478, 84 S.E. 813 
(1915). See § 58-44-20(4). 

Waivers Making Policy More Restrictive 
Are Void. — Waivers inserted in or attached to 
a policy of fire insurance which have the effect 
of making the provisions of the standard policy 
form more restrictive are void under this sec- 
tion and § 58-44-20. Glover v. Rowan Mut. Fire 
Ins. Co., 228 N.C. 195, 45 S.E.2d 45 (1947). 

A waiver attached to a policy of fire insurance 
which provided that the policy should not cover 
loss caused by fire originating on the property 
of a neighbor if the insured property was situ- 
ated within a stipulated distance of the com- 
bustible property of a neighbor was restrictive 
of the provisions of the standard policy form 
and was therefore void. Glover v. Rowan Mut. 
Fire Ins. Co., 228 N.C. 195, 45 S.E.2d 45 (1947). 

Knowledge of Insurer as Waiver. — A 
breach of a condition in the policy will not avoid 
it, if the insurer has knowledge thereof, and 
does not object, in which case the breach is 
considered as waived. Argall v. Old N. State 
Ins. Co., 84 N.C. 355 (1881); Scottish Fire Ins. 
Co. v. Stuyvesant Ins. Co., 161 N.C. 485, 76S.E. 
728 (1918). 

Sending a check in payment of the claim 
may constitute a waiver, whether received or 
not, of unfulfilled conditions. Roper v. National 
Fire Ins. Co., 161 N.C. 151, 76 S.E. 869 (1912). 

Waiver by or Estoppel Against Insurer 
from Act or Omission of Agent. — A waiver 
by, or an estoppel against, an insurer may arise 
from the act, conduct, omission, or knowledge of 
a duly authorized representative of the insurer 
acting within the scope of his actual or appar- 
ent authority. Northern Assurance Co. of Am. v. 
Spencer, 246 F. Supp. 730 (W.D.N.C. 1965), 
aff'd, 373 F.2d 35 (4th Cir. 1966). 

When Knowledge of Agent Imputed to 
Company. — In the absence of fraud or collu- 
sion between the insured and the agent, the 
knowledge of the agent when acting within the 
scope of the powers entrusted to him will be 
imputed to the company, even though a direct 
stipulation to the contrary appears in the policy 
or the application. Faircloth v. Ohio Farmers 
Ins. Co., 253 N.C. 522, 117 S.E.2d 404 (1960). 

In the absence of fraud or collusion, and 
when acting within the scope of his authority, 
the agent’s knowledge is in law the knowledge 
of the insurer, even though it is not in fact 
communicated to the insurer. Northern Assur- 
ance Co. of Am. v. Spencer, 246 F. Supp. 730 
(W.D.N.C. 1965), aff'd, 373 F.2d 35 (4th Cir. 
1966). 

Limitations on Agent’s Authority as to 
Conditions Arising After Issuance of Pol- 
icy and Loss. — Limitations on the agent’s 
authority expressed in unambiguous language 
in the policy must be held binding on the 
insured. And while provisions in the policy 
restricting the local agent’s power to waive 
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conditions as a general rule do not include 
conditions existing at the inception of the con- 
tract, the rule is otherwise as to those arising 
after the policy has been issued and loss has 
occurred. Zibelin v. Pawtucket Mut. Fire Ins. 
Co., 229 N.C. 567, 50 S.E.2d 290 (1948). 

At the time of issuing the policy the local 
agent pro hac vice represents the company and 
his knowledge is ordinarily held to be notice to 
his principal. But this rule does not apply to 
authorize extension of time for the performance 
of conditions precedent to establishing liability 
after the loss has occurred, and in direct con- 
tradiction of the terms of the written contract of 
insurance. Zibelin v. Pawtucket Mut. Fire Ins. 
Co., 229 N.C. 567, 50 S.E.2d 290 (1948). 

The provision restricting the agent’s power to 
waive conditions does not, as a general rule, 
refer to or include conditions existing at the 
inception of the contract, but those arising after 
the policy is issued. Conditions which form a 
part of the contract of insurance at its inception 
may be waived by the agent of the insurer, 
although they are embraced in the policy when 
it is delivered; and the local agent’s knowledge 
of such conditions is deemed to be the knowl- 
edge of his principal. Bullard v. Pilot Fire Ins. 
Co.,- 189°.N.C. 134, 126 S.E. 179 (1925): See 
Hayes v. United States Fire Ins. Co., 132 N.C. 
702, 44 S.E. 404 (1903); Weddington v. Pied- 
mont Fire Ins. Co., 141 N.C. 234, 54.S:E. 271 
(1906); Johnson v. Rhode Island Ins. Co.,°172 
N.C. 142, 90 S.E. 124 (1916); Fireman’s Fund 
Ins. Co. v. Rowland Lumber Co., 186 N.C. 269, 
119 S.E. 362 (1923); Smith v. National Ben 
Franklin Fire Ins. Co., 193 N.C. 446, 137 S.E. 
310 (1927). 

Agent May Not Alter Terms of Policy 
After Loss. — Suggestions made by the local 
agent to the insured after loss are not within 
the scope of his authority, nor may he alter the 
terms of the policy after its issue and loss 
thereunder has been reported. Zibelin  v. 
Pawtucket Mut. Fire Ins. Co., 229 N.C. 567, 50 
S.E.2d 290 (1948). 

An agent of a fire imsurance company, 
whether general or local, cannot waive the 
requirements of a standard policy except in the 
form prescribed by the statute. Roper v. Na- 
tional Fire Ins. Co., 161 N.C. 151, 76 S.E. 869 
(1912). 

Effect of Agent’s Parol Contract Incon- 
sistent with Standard Form. — In the ab- 
sence of fraud, an insurance company cannot be 
held liable upon a parol contract alleged to have 
been made by its agent, which is contradictory 
of and totally inconsistent with the standard 
form prescribed by statute. Hardin v. Liverpool 
& London & Globe Ins. Co., 189 N.C. 423, 127 
S:E. 353 (1925), 

Liability of Agent and Insurer Due to 
Apparent Authority of Employee. — One 
dealing with an insurance agency under ordi- 
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nary circumstances need not concern himself 
with the extent of the authority of an employee 
in the agent’s office who undertakes to act for 
the agent; the apparent authority with which 
such employee is clothed by the agent renders 
him and his principal liable regardless of the 
actual limits of the authority of the employee. 
Northern Assurance Co. of Am. v. Spencer, 246 
F. Supp. 730 (W.D.N.C. 1965), aff'd, 373 F.2d 35 
(4th Cir. 1966). 

Liability of Agent for Loss Occasioned 
Insured by Negligence. — Where the general 
agent of a fire insurance company for a limited 
territory, through the negligence of an em- 
ployee, fails to write into the policy a statement 
required to make it valid, the agents are liable 
in damages to the insured for loss by fire, in an 
action based solely on the ground of negligence 
and not upon the invalid contract of insurance 
negligently issued by them. Case v.. Ewbanks, 
Ewbanks & Co., 194 N.C. 775, 140 S.E: 709 
G92) 

The inception of the risk is not delayed 
until the policy is countersigned. Pruitt. v. 
Great Am. Ins. Co., 241 N.C. 725, 86 S.E.2d 401 
(1955). . 

When a loss occurs the rights of the 
parties to a fire insurance policy become 
fixed. Baysdon v. Nationwide Mut. Fire Ins. 
Co.; 259 N.C..181, 130.8.E.2d 311 (1963). 

The standard fire policy does not pro- 
vide for automatic termination of the in- 
surance upon default in the payment of 
premium installments. Baysdon v. Nationwide 
Mut. Fire Ins. Co., 259 N.C. 181, 1380 S.E.2d 311 
(1963). 

When Policy May Be Rescinded or Ter- 
minated. — An insurance policy is a contract; 
a contract may be rescinded for fraud or mutual 
mistake, it may be terminated in accordance 
with the provisions thereof or by mutual con- 
sent, a meeting of the minds, but one of the 
parties may not terminate it without the assent 
of the other unless the contract so provides. 
Baysdon v. Nationwide Mut. Fire Ins. Co., 259 
N.C. 181, 130 S.E.2d 311 (1963). 

Either party to the contract may cancel the 
standard form policies without the consent of 
the other, by following the applicable provisions 
of the policy. Roberta Mfg. Co. v. Royal Exch. 
Assurance Co., 161 N.C. 88, 76:S.E. 865 (1912). 

Provision in a policy that insurer must 
give notice to insured as a condition pre- 
cedent to cancellation is for insured’s ben- 
efit and may be waived by him. Baysdon v. 
Nationwide Mut. Fire Ins. Co., 259 N.C. 181, 
130 S.E.2d 311 (1963). 

The provision for five days’ notice before 
cancellation is for the protection of the insured, 
and the insurer cannot effect cancellation until 
the expiration of five days from the receipt of 
the written notice by plaintiff; whether plaintiff 
intends to waive this provision and does waive 
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it by returning the policy as requested is for the 
determination of the jury. Wilson v. National 
Union Fire Ins. Co., 206 N.C. 635, 174 S.E. 745 
(1934). 

And Must Be Strictly Complied With. — 
To effect a cancellation by insurer, the five days’ 
notice provision must be strictly complied with. 
Baysdon v. Nationwide Mut. Fire Ins. Co., 259 
N.C. 181, 1380 S.E.2d 311 (1963). 

Unless Waived by Insured. — Unless the 
requirement is waived by insured, an insurer 
must comply with the terms of the policy or 
statute that it give notice of its intention to 
cancel. Baysdon v. Nationwide Mut. Fire Ins. 
Co., 259 N.C. 181, 130 S.E.2d 311 (1963). 

The burden is on insurer to show a 
waiver by the insured, and it must appear 
clearly that the insured expressly or impliedly 
waived notice of cancellation if he is to be held 
bound by such waiver. Baysdon v. Nationwide 
Mut. Fire Ins. Co., 259 N.C. 181, 130 S.E.2d 311 
(1963). 

Communication of Insured’s Intent to 
Cancel. — To effect a cancellation by the 
insured a definite and unconditional request 
therefor must be communicated to the insurer 
by the insured or his authorized agent. 
Baysdon v. Nationwide Mut. Fire Ins. Co., 259 
N.C. 181, 180 S.E.2d 311 (1963). 

A mere intention to cancel, not commu- 
nicated to insurer, is not sufficient to effect 
a cancellation by the insured. Baysdon v. Na- 
tionwide Mut. Fire Ins. Co., 259 N.C. 181, 180 
S.E.2d 311 (1963). 

Procuring additional insurance without 
requesting original insurer to cancel does 
not terminate the policy. Baysdon v. Nation- 
wide Mut. Fire Ins..Co., 259 N.C. 181, 130 
S.E.2d 311 (1963). 

Substitution of One Policy for Another 
Must Be by Mutual Consent. — In order for 
cancellation to take place by the substitution of 
one policy for another it must be done by 
mutual consent or agreement. Baysdon v. Na- 
tionwide Mut. Fire Ins. Co., 259 N.C. 181, 130 
S.E.2d 311 (1963). 

Mere procuring of substituted insurance with 
the intent to replace existing insurance and 
without the intent to thereby acquire addi- 
tional insurance does not per se work a cancel- 
ling of the existing insurance. Baysdon v. Na- 
tionwide Mut. Fire Ins. Co., 259 N.C. 181, 130 
S.E.2d 311 (1963). 

Language insuring property located in a 
building occupied by the insured is ex- 
pressly authorized by this section. It is a 
material part of the contract, and cannot be 
ignored. Parker v. Worcester Mut. Fire Ins. Co., 
264 .N.C. 339, 141 S.E.2d 466 (1965). 

Where a policy insured the contents of a 
building occupied by the insured, it meant the 
building occupied by insured when the policy 
was. issued, and not elsewhere. Parker vv. 
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Worcester Mut. Fire Ins. Co., 264 N.C. 339, 141 
S.E.2d 466 (1965). 

Effect of Standard or Union Mortgage 
Clause. — When the standard or union mort- 
gage clause is attached to or inserted in a policy 
insuring property against loss, it operates as a 
distinct and independent contract between the 
insurance company and the mortgagee, effect- 
ing a separate insurance of the mortgage inter- 
est. Shores v. Rabon, 251 N.C. 790, 112 S.E.2d 
556 (1960). 

A standard loss-payable clause in a pol- 
icy of fire insurance issued to the mort- 
gagor constitutes a separate contract insuring 
the mortgage interest, and loss paid by insurer 
thereunder must be applied to the reduction of 
the mortgage debt. Employers’ Fire Ins. Co. v. 
British Am. Assurance Co., 259 N.C. 485, 131 
S.E.2d 36 (1963). 

Limitation on Mortgagee’s Interest. — 
The clause in the standard policy that provides 
the insured shall not collect “in any event for 
more than the interest of the insured” limits a 
mortgagee’s interest to the debt due him. Em- 
ployers’ Fire Ins. Co. v. British Am. Assurance 
Co., 259 N.C. 485, 131 S.E.2d 36 (1963). 

Deed to mortgagee upon foreclosure of 
mortgage does not defeat mortgagee’s 
right under a standard or union mortgage 
clause. Shores v. Rabon, 251 N.C. 790, 112 
S.E.2d 556 (1960). 

When Insurer Subrogated to Rights of 
Mortgagee. — When a mortgagee purchases 
with his funds insurance solely for his protec- 
tion, the insurer, upon payment of the mortgag- 
ee’s loss as provided in the policy, is subrogated 
to the rights of the mortgagee against the 
mortgagor; but where the insurance is procured 
by the mortgagee pursuant to the authorization 
and at the expense of the mortgagor, no right of 
subrogation exists and the amount paid by the 
insurer must be applied to discharge or reduce 
mortgagor’s obligation to mortgagee. Employ- 
ers’ Fire Ins. Co. v. British Am. Assurance Co., 
259 N.C, 485, 131 S.E.2d 36 (1963). 

Where the mortgagee has insured the mort- 
gaged property for his own benefits, and where 
the mortgagor has assumed the risk of loss 
under his contract of purchase, the insurer, 
having paid the loss, is subrogated to the rights 
of the mortgagee. Stuyvesant Ins. Co. v. Reid, 
171 N.C. 5138, 88 S.E. 779 (1916). 

Insurer' Held Not Entitled to 
Subrogation to Mortgagee’s Rights. — 
Where, pursuant to the terms of a deed of trust, 
the mortgagee insured the property and added 
the amount of the premiums to the mortgage 
debt, and the contract of insurance provided 
that in case of loss the insurer should be 
subrogated to the rights of the mortgagee, and 
that in case of conflict between the contract of 
insurance and the standard policy set out in 
this section the standard policy should prevail, 
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and the mortgagor had no notice of the 
subrogation agreement, it was held that the 
insurer had no right to subrogation, either 
under the terms of the policy or on any equita- 
ble principle, and that the mortgagor was enti- 
tled to have the amount paid by the insurer 
applied on the mortgage debt. Buckner v. 
United States Fire Ins. Co., 209 N.C. 640, 184 
S.E. 520 (1936). 

Mortgagee Held Not Liable for Premi- 
ums. — Provision in the loss-payable clause of 
a fire insurance policy taken out by a mortgagor 
that the mortgagee would pay the premium on 
demand should the mortgagor not do so was 
held to be a condition upon which the mort- 
gagee might receive the benefit of the protec- 
tion afforded by the policy as a special contract 
made in his favor, and not as a covenant that he 
would pay the premium on demand of the 
insurer upon the mortgagor’s default; and upon 
the mortgagee’s refusal or neglect to pay the 
premiums in default upon the insurer’s de- 
mand, the latter might after 10 days’ written 
notice cancel the policy. Whitehead v. Wilson 
Knitting Mills, 194 N.C. 281, 1389 S.E. 456, 56 
A.L.R. 674 (1927). 

Proration of Loss Between Insurers. — 
Where property destroyed by fire was insured 
by two policies, one issued to the mortgagee 
under authority of the mortgagor, the mort- 
gagor being liable for the premiums thereon, 
and one issued to the mortgagor both contain- 
ing a standard loss-payable clause, it was 
proper to prorate the loss between the insurers. 
Employers’ Fire Ins. Co. v. British Am. Assur- 
ance Co., 259 N.C. 485, 131 S.E.2d 36 (1963). 

Insurer Subrogated to Rights of Insured 
Against Tort-Feasor. — Upon paying the loss 
by fire, the insurer is entitled to subrogation to 
the rights of insured against the third person 
tort-feasor causing the loss, to the extent of the 
amount paid, both by provision of this section 
and under equitable principles. Fidelity Ins. 
Co. v. Atlantic C.L.R.R., 165 N.C. 136, 80 S.E. 
1069 (1914); Powell & Powell, Inc. v. Wake 
Water Co., 171 N.C. 290, 88 S.E. 426 (1916); 
Lumberman’s Mut. Ins. Co. v. Southern Ry., 179 
N.C. 255, 102 S.E. 417 (1920); Buckner v. 
United States Fire Ins. Co., 209 N.C. 640, 184 
S.E. 520 (1936); Winkler v. Appalachian Amuse- 
ment Co., 238 N.C. 589, 79 S.E.2d 185 (1953); 
General Ins. Co. of Am. v. Faulkner, 259 N.C. 
317, 1380 S.E.2d 645 (1963); Dixie Fire & Cas. 
Co. v. Esso Standard Oil Co., 265 N.C. 121, 143 
S.E.2d 279 (1965). 

Evidence Sufficient to Support Finding 
of Insurable Interest. — Evidence that the 
owner of property advised insurer’s agent that 
he was giving the property in question to his 
son, that he requested the agent to change the 
insurance so as to name his son as insured, that 
the owner thereafter died and that the son 
remained in exclusive possession of the prop- 
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erty and continued the insurance in force, was 
sufficient to support the conclusion that the son 
had an insurable interest in the property so as 
to be entitled to recover on the policy. King v. 
National Union Fire Ins. Co., 258 N.C. 432, 128 
S.E.2d 849 (1963). 

Applied in Pettit v. Wood-Owen Trailer Co., 
214 N.C. 335, 199 S.E. 279 (1938); Gower v. 
Aetna Ins. Co., 281 N.C. 577, 189 S.E.2d 165 
(1972); Knapp v. Pennsylvania Nat'l Mut. Cas. 
Ins. Co:,°17°N.C. App: 455, 194 S.E:2d*572 
(1973); Andrews v. North Carolina Farm Bu- 
reau Mut. Ins. Co., 26 N.C. App. 163, 215 
S.E.2d 373 (1975); Collins v. Quincy Mut. Fire 
Ins. Co., 297 N.C. 680, 256 S.E.2d 718 (1979); 
Kinlaw v. North Carolina Farm Bureau Mut. 
Ins. Co., 98 N.C. App. 13, 389 S.E.2d 840 (1990). 

Quoted in In re North Carolina Fire Ins. 
Rating Bureau, 2 N.C. App. 10, 162 S.E.2d 671 
(1968). 

Stated in Durham v. Quincy Mut. Fire Ins. 
Co., 311 N.C. 361, 317 S.E.2d 372 (1984). 

Cited in Cuthrell v. Milwaukee Mechanics 
Ins. Co., 234 N.C. 137, 66 S.E.2d 649 (1951); 
Crowell v. Eastern Air Lines, 240 N.C. 20, 81 
S.E.2d 178 (1954); Firemen’s Mut. Ins. Co. v. 
High Point Sprinkler Co., 266 N.C. 134, 146 
S.E.2d 53 (1966); Greenway v. North Carolina 
Farm Bureau Mut. Ins. Co., 35 N.C. App. 308, 
241 S.E.2d 339 (1978); Collins v. Quincy Mut. 
Fire Ins. Co., 39 N.C. App. 38, 249 S.E.2d 461 
(1978); F & D Co. v. Aetna Ins. Co., 305 N.C. 
256, 287 S.E.2d 867 (1982); Hawkins v. State 
Capital Ins. Co., 79 N.C. App. 449, 328 S.E.2d 
793 (1985); McMillan v. State Farm Fire & Cas. 
Co., 93 N.C. App. 748, 379 S.E.2d 88 (1989). 


Il. CONDITIONS. 
A. In General. 


Validity of “Additional Insurance” 
Clauses. — This section does not prohibit the 
inclusion of other insurance clauses in policies 
written in this State. The statute clearly per- 
mits such a clause to be included in a policy by 
endorsement. It merely declines to make the 
clause a standard policy provision as it was 
formerly. Allstate Ins. Co. v. Old Republic Ins. 
Co., 49 N.C. App. 32, 270 S.E.2d 510 (1980). 

The condition against additional insurance 
on the property, formerly appearing in the 
standard policy, was valid and enforceable. 
Black v. Atlantic Home Ins. Co., 148 N.C. 169, 
61 S.E. 672 (1908). | 

When the standard fire insurance policy un- 
der this section provided that the policy should 
be void if the insured procured other contempo- 
raneous insurance on the same property during 
the term covered, unless the insurer agreed 
thereto and a writing to that effect was at- 
tached to the policy contract, the provision was 
valid and binding. Johnson v. Aetna Ins. Co., 
201 N.C. 362, 160 S.E. 454 (19381). ' 
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Where defendant included a provision 
against additional insurance in all its pol- 
icies, its binders were also governed 
thereby. Allstate Ins. Co. v. Old Republic Ins. 
Co., 49 N.C. App. 32, 270 S.E.2d 510 (1980). 

Avoidance of Policy for Breach of “Addi- 
tional Insurance” Prohibition. — This sec- 
tion does not change prior law that if a valid 
other insurance clause is breached, the insurer 
may void the entire policy. Allstate Ins. Co. v. 
Old Republic Ins. Co., 49 N.C. App. 32, 270 
S.E.2d 510 (1980). 

Where insured obtains other insurance con- 

trary to the provisions of his policy, the insurer 
may avoid liability for breach of the provision 
prohibiting other insurance, since breach of the 
provision against additional insurance, both 
before and after the 1945 amendment to this 
‘section, does not merély limit the amount of 
insurer’s liability, but is a breach of condition 
defeating recovery. Hiatt v. American Ins. Co., 
250 N.C. 553, 109 S.E.2d 185 (1959). 

When the insured had violated the provision 
of the former standard policy by placing more 
concurrent insurance on the property than the 
policy permitted, the policy was invalid. Roper 
v. National Fire Ins. Co., 161 N.C. 151, 76 S.E. 
869 (1912). 

Waiver of “Additional Insurance” Provi- 
sion by Agent. — Where the insured, before 
taking out additional insurance, mentioned his 
intention to the insurer’s subagent who had 
issued its policy to the insured, and was told 
that it was all right, this constituted a waiver of 
the condition. Grubbs v. North Carolina Home 
Ins. Co., 108 N.C. 472, 13 S.E. 236 (1891). 

Right of Insurer to Have Other Cover- 
age Determined and Maintained. — Provi- 
sion of an insurance contract providing that the 
insurer “shall not be liable for a greater portion 
of any loss than the amount hereby insured 
shall bear to the whole insurance covering the 
property against the peril involved,” gives it the 
right to have determined whether there was at 
the time of the loss other coverage, what its 
liability is, and to insist that other coverage not 
be extinguished after the loss by acts of the 
insured which will cast the entire loss on it. 
Baysdon v. Nationwide Mut. Fire Ins. Co., 259 
N.C. 181, 180 S.E.2d 311 (1963). 

“Additional Insurance” Provision Held 
Inapplicable. — Where a policy of fire insur- 
ance was issued to devisee of the fee in property 
subject to a charge in favor of other beneficia- 
ries under the will, and thereafter the guardian 
of such other beneficiaries took out a policy, 
following the former standard form, to protect 
the interest of his wards, the insurer issuing 
the policy to the guardian could not avoid 
liability thereon on the ground of the additional 
insurance issued to the owner of the fee, since 
such additional insurance was not issued to or 
for the benefit of those insured under its policy. 
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Bryan v. Old Colony Ins. Co., 213 N.C. 391, 196 
S.E. 345 (1938). 

Condition or Use of Property Provision 
May Be Waived. — An insurance company 
may waive, or be estopped to rely on, a provi- 
sion or condition in a policy of insurance relat- 
ing to use or condition of property. Northern 
Assurance Co. of Am. v. Spencer, 246 F. Supp. 
730 (W.D.N.C. 1965), aff’d, 373 F.2d 35 (4th Cir. 
1966). 

Permit When House Unoccupied. — Pro- 
vision in the standard fire insurance policy 
requiring a permit in writing from the insurer 
when insured house is unoccupied for more 
than 10 (now 60) days must be complied with to 
make the insurer liable for damages by fire 
occurring after such vacancy, and after the 
policy has been issued and is in binding effect 
the local agent of the insurer is without author- 
ity to bind his principal by acts and parol 
representations made contrary to the terms of 
this provision. Greene v. Aetna Ins. Co., 196 
N.C, 335, 145 S.E. 616 (1928). 

As to validity of the “iron-safe clause” in 
policies of insurance, see Coggins v. Aetna 
Ins. Co., 144 N.C. 7, 56 S.E. 506 (1907). See 
also, § 58-44-20(3). 

A substantial compliance with an “iron- 
safe” provision will suffice. Arnold v. Indem- 
nity Fire Ins. Co., 152 N.C. 232, 67 S.E. 574 
(1910). 

Waiver of “Iron-Safe” Provision. — If the 
company, knowing the insured has not com- 
plied with the “iron-safe” clause, collects the 
premiums and recognizes the validity and bind- 
ing force and effect of the policy it has issued, it 
should not be heard to insist upon the introduc- 
tion of records, the keeping of which it has thus 
tacitly waived. Bullard v. Pilot Fire Ins. Co., 
189 N.C. 34, 126 S.E. 179 (1925). 

Inventory. — An inventory of a stock of 
general merchandise containing the number of 
articles and cost of each class at a certain date, 
made about one month before the fire, and 
testified to as being practically the same as on 
the date of the fire, was a substantial compli- 
ance with the inventory provision in the stan- 
dard form of a fire insurance policy, and was 
competent as evidence upon the trial. Mortt v. 
Liverpool & London & Globe Ins. Co., 192 N.C. 
8, 133 S.E. 337 (1926). See also Coggins v. 
Aetna Ins. Co., 144 N.C. 7, 56 S.E. 506 (1907). 

Violation Which Ceased Three Months 
Prior to Loss. — Where an insured mill was 
operated at night, in violation of the former 
standard policy, but under a permit from the 
insurance agent, such operation was no defense 
to an action on the policy for a loss happening 
three months after the violation had ceased. 
Strause v. Palatine Ins. Co., 128 N.C. 64, 38 
S.E. 256 (1901). 

Willful Concealment or Misrepresenta- 
tion. — The provisions of this section pertain- 
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ing to willful concealment or misrepresentation 
are inserted in the insurance contract by this 
section as a part of the public policy of the 
State, and the rights and liabilities of the 
parties under the policy must be ascertained 
and determined in accordance with its terms. 
Hanks v. Nationwide Mut. Fire Ins. Co., 47 
N.C. App. 393, 267 S.E.2d 409 (1980). 

Effect of “Forfeiture Clause” Where 
Both Personal and Real Property In- 
volved. — Where a fire insurance policy con- 
tained a forfeiture clause for willful misrepre- 
sentation of a material fact and contained one 
basic premium in payment for the coverage of 
both plaintiffs’ house and their personal prop- 
erty therein, and the risk to the real and 
personal property was identical, both being 
subject to the same fire, the policy was not 
divisible; therefore, where plaintiffs willfully 
misrepresented material facts in swearing to 
their proof of loss with respect to their personal 
property, the policy was void with respect to 
their real property as well. Dale v. Iowa Mut. 
Ins. Co., 40 N.C. App. 715, 254 S.E.2d 41, cert. 
denied, 297 N.C. 609, 257 S.E.2d 217 (1979). 


B. Former Conditions as to Title or 
Interest of Insured. 


Editor’s Note. — The cases under this anal- 
ysis line were decided before the 1945 amend- 
ments to this section and §$ 58-44-20. Most of 
them construe provisions in the former stan- 
dard policy to the effect that the policy should be 
void if the interest of the insured was other than 
unconditional and sole ownership, if, with the 
knowledge of the insured, foreclosure proceed- 
ings were commenced or notice given of sale of 
the property under any mortgage or deed of 
trust, or if any change, other than by the death 
of an insured, took place in the interest, title or 
possession of the property. 

Requirement of “unconditional and sole 
ownership” in a policy of fire insurance in 
the former standard form as required by 
this section was statutory as well as contrac- 
tual. Roberts v. American Alliance Ins. Co., 212 
IN; Cm eLO2b be S7 3 etl o Ale st OM Los a) 

Title under Executory Contract. — A 
vendee of land occupying it under an executory 
contract, on which he had paid a portion of the 
price and on which he had erected a building, 
was an “unconditional and sole owner” in fee 
simple within the conditions of a fire policy 
providing that it should be void if the interest of 
the insured was other than sole ownership of 
the fee simple title. Jordan v. Hanover Fire Ins. 
Co., 151 N.C. 341, 66 S.E. 206 (1909). 

Existence of Lien Did Not Violate Provi- 
sion. — The stipulation in a fire policy for sole 
and unconditional ownership was not violated 
by the existence of a lien on the property. 
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Lancaster v. Southern Ins. Co., 153 N.C. 285, 69 
S.E. 214 (1910). 

Misrepresentations as to Title. — Misrep- 
resentations as to title of part of the premises 
insured avoided the entire contract of insur- 
ance. Cuthbertson v. North Carolina Home Ins. 
Co., 96 N.C. 480, 2 S.E. 258 (1887). 

Policy Invalidated by Mortgage. — 
Where the insured failed to state that the 
property was mortgaged, when in fact it was 
mortgaged, and the policy provided that the 
contract of insurance would be void if the in- 
sured property was mortgaged, the policy was 
invalid though the omission was made without 
the intent to deceive. Hayes v. United States 
Fire Ins. Co., 182 N.C. 702, 44 S.E. 404 (1903). 

Execution of a mortgage on the insured prop- 
erty so affected title as to void an insurance 
policy then existing thereon and forfeit its ben- 
efit, if the mortgage was made without the 
knowledge or consent of the insurance company 
and not attested as prescribed by the policy 
contract, unless the company thereafter, by its 
acts, conduct and statements had waived the 
effect of the mortgage and was estopped to 
assert the forfeiture. Modlin v. Atlantic Fire 
Ins. Co., 151 N.C. 35, 65 S.E. 605 (1909). 

Assignment for Creditors. — Making an 
assignment for creditors avoided a policy con- 
taining an unconditional ownership clause. 
Roper v. National Fire Ins. Co., 161 N.C. 151, 
76 S.E. 869 (1912). 

Right of Insurer to Know of Encum- 
brances. — The validity of a provision in a 
policy of insurance against the creating of en- 
cumbrances without the consent of the insurer 
can hardly be contested at this late day. The 
facts in regard to title, ownership, encum- 
brances, and possession of the insured property 
are all important to be known by the insurer, as 
the character of the hazard is often affected by 
these circumstances. Weddington v. Piedmont 
Fire Ins. Co., 141 N.C. 234, 54 S.E. 271 (1906); 
Watson v. North Carolina Home Ins. Co., 159 
N.C. 638, 75 S.E. 1105 (1912). 

Removal of Encumbrance Before Loss. 
— Where the owner of an unencumbered auto- 
mobile insured it under a statutory form of 
policy stipulating, among other things, that the 
policy would be void if the interest of the 
assured was other than unconditional or sole 
ownership, or if the property was or became 
encumbered by a chattel mortgage, and there- 
after gave a mortgage thereon which was can- 
celed four days before the destruction of the 
machine by fire, this loss coming within the 
terms of the policy, the cancellation of the 
mortgage revived the original status of the 
policy, the temporary violation of the stipula- 
tion being immaterial, and put the policy again 
in force, the effect of the mortgage being to 
invalidate the policy during the continuance of 
the lien, or to suspend the obligation of the 
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insurance company during the violation of the 
stipulation. Cottingham v. Maryland Motor Car 
Ins: Co., 168 N.C. 259, 84 S.E. 274 (1915). 

Commencement of foreclosure against 
insured property terminated the policy where 
there was a provision in the policy to that effect. 
Hayes v. United States Fire Ins. Co., 132 N.C. 
702, 44 S.E. 404 (1903). 

Waiver of Sole Ownership Provision. — 
Where agent issued a policy with full knowl- 
edge of the state of the title, the condition of 
sole ownership was waived. Gerringer v. North 
Carolina Home Ins. Co., 183 N.C. 407, 45 S.E. 
773 (1903). 

Where a policy of fire insurance was issued 
under the former statutory standard form, the 
condition therein of sole and unconditional 
ownership of the insured could not be held to 
_ have been waived by the insurer or its agent in 
the absence of knowledge that the insured’s 
ownership was otherwise than as stated in the 
policy contract. Hardin vy. Liverpool & London 
& Globe Ins. Co., 189 N.C. 423, 127 S.E. 353 
(1925). 

The condition that the policy should be void if 
the insured had not the sole and unconditional 
title was valid and enforceable by the company 
without the necessity of disclaiming liability 
upon notice or knowledge of its infraction, and 
the company’s inaction in this respect was not a 
waiver of the condition. Smith v. National Ben 
Franklin Fire Ins. Co., 193 N.C. 446, 137 S.E. 
sel 2 ip, 

The provision in a policy of fire insurance 
written in accordance with the former standard 
statutory form, that the policy should be void if 
the insured was not the unconditional owner of 
the property in fee simple, was not waived by a 
written agreement providing that the agree- 
ment was solely for the purpose of determining 
the loss and to save time to the parties and that 
it should not operate as a waiver of any condi- 
tions or provisions of the policy. Sasser v. Pilot 
Fire Ins. Co., 203 N.C. 232, 1658.E. 684 (1932). 


Ill. PROOF OF LOSS AND LIMITATION 
OF SUIT. 


The burden is on plaintiff to offer evidence 
in support of all essential elements to establish 
his claim. The occurrence of a condition prece- 
dent is an essential element of plaintiff's case, 
and it is therefore incumbent upon plaintiff to 
offer proof of compliance with the terms of the 
contract. Chavis v. State Farm Fire & Cas. Co., 
79 N.C. App. 213, 338 S.E.2d 787, rev'd on other 
grounds, 317 N.C. 683, 346 S.E.2d 496 (1986). 

Filing of Proof of Loss Within Pre- 
scribed Period Required. — Under the 
terms of the standard fire insurance policy in 
effect in this State, no action may be main- 
tained on a policy unless proof of loss shall be 
filed within the prescribed period. Boyd v. 
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Bankers & Shippers Ins. Co., 245 N.C. 503, 96 
S.E.2d 703 (1957). See now § 58-44-50. 

Insurer’s denial of liability upon fire 
insurance policy is a waiver of its right to 
require proof of loss therein specified. Profitt 
Mercantile Co. v. State Mut. Fire Ins. Co., 176 
N.C. 545, 97 S.E. 476 (1918). 

A misrepresentation by an insured con- 
stitutes a breach of cooperation clause 
only when the misrepresentation results in 
some actual detriment to the insured. Bryant v. 
Nationwide Mut. Fire Ins. Co., 67 N.C. App. 
616, 313 S.E.2d 803, aff'd in part and rev'd in 
part, 313 N.C, 362, 329 S.E.2d 333 (1985). 

A misrepresentation during a loss inves- 
tigation is material within the meaning of 
subsection (c) of this section only when the 
misrepresentation prejudices the insurer. 
Bryant v. Nationwide Mut. Fire Ins. Co., 67 
N.C. App. 616; 313 S.E.2d 803; 311 N.C. 399, 
319 S.E.2d 267 (1984). 

Object of provisions requiring insured 
to submit to examination under oath is to 
enable insurance company to obtain informa- 
tion to determine the extent of its obligation 
and to protect itself from false claims, and the 
provision requiring the production of docu- 
ments is designed to serve the same purpose. 
While these provisions do not give the insurer 
license to harass plaintiff with aimless ques- 
tions and demands for documents, questions 
asked and documents sought which relate to 
the validity of the insured’s claim are material 
and relevant. Chavis v. State Farm Fire & Cas. 
Co., 79 N.C. App. 218, 338 S.E.2d 787, rev'd on 
other grounds, 317 N.C. 683, 346 S.E.2d 496 
(1986). 

Insufficient Demand for Examination 
under Oath. — Insurer’s demand for an exam- 
ination under oath, which failed to designate a 
date, time and place for the examination and 
the person before whom the examination was to 
be taken, was insufficient, and under these 
circumstances, the refusal of plaintiff insured 
to submit to an examination did not give rise to 
a defense under the policy. Huggins v. Hartford 
Ins. Co., 650 F. Supp. 38 (E.D.N.C. 1986). 

Failure to Submit to Examination. — 
Where a fire insurance policy required plaintiff 
to submit to an examination under oath when 
reasonably requested before suit was filed and 
she refused to be so examined, her willingness 
to be examined after suit was filed did not meet 
the requirement of the policy and her suit was 
properly dismissed. Baker v. Independent Fire 
Ins. Co., 103 N.C. App. 424, 405 S.E.2d 779 
(1991). 

Production of Documents as Condition 
Precedent to Suit. — Compliance with provi- 
sions of an insurance policy requiring the in- 
sured to produce documents “as often as may be 
reasonably required” at a “reasonable time and 
place” is a condition precedent to bringing suit 
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where the insurer notifies the insured of the 
time and place for production. The “reasonable 
time and place” clause ordinarily means that a 
demand must be made within a reasonable 
period of time and that the location must be in 
the locality of the insured property. Chavis v. 
State Farm Fire & Cas. Co., 79 N.C. App. 213, 
338 S.E.2d 787, rev’d on other grounds, 317 
N.C. 683, 346 S.E.2d 496 (1986). 

Insurer’s Request for Production of Doc- 
uments Must Be Specific. — In order to carry 
out the reasonable and relevant requirements 
in the statutory “production of documents” pro- 
vision, the standard fire insurance policy re- 
quires the insurer’s request to be specific. 
Chavis v. State Farm Fire & Cas. Co., 317 N.C. 
683, 346 S.E.2d 496 (1986). 

And Reasonable. — The statutory “produc- 
tion of documents” clause in the standard fire 
insurance policy does not expressly authorize 
the insurer’s unlimited access to any and all of 
the insured’s business and financial records. 
Rather, the language of the statutory provision 
assumes that the insurer’s requests for docu- 
ments will be reasonable and will relate to the 
insured property. The provision does not grant 
to the insurer an unlimited right to roam at will 
through all of the insureds’ financial records, 
without the restriction of reasonableness and 
specificity. Chavis v. State Farm Fire & Cas. 
Co., 317 N.C. 683, 346 S.E.2d 496 (1986). 

What Documents to Be Produced. — The 
“production of documents” provision in the stat- 
utory standard fire insurance policy only ex- 
pressly provides that the insured shall produce 
for examination “all books of account, bills, 
invoices, and other vouchers.” Chavis v. State 
Farm Fire & Cas. Co., 317 N.C. 683, 346 S.E.2d 
496 (1986). 

Request for Production of Documents 
Held Overbroad. — Release form which in- 
surer required insureds who had suffered a fire 
loss to sign in connection with the statutory 
“production of documents” provision of their 
standard fire insurance policy, requesting ac- 
cess to “any and all records” in connection with 
“all banks and/or any type of lending institu- 
tion” with which plaintiffs had done “any busi- 
ness,” was unreasonably broad, and insureds 
were justified as a matter of law in refusing to 
sign this overbroad release. Chavis v. State 
Farm Fire & Cas. Co., 317 N.C. 683, 346 S.E.2d 
496 (1986). 

Refusal to Produce Documents. — Where 
insurer’s second request for production of doc- 
uments at county courthouse specifically pro- 
vided that insured should produce them in 
“whatever status the records are presently in,” 
and insured expressly refused to bring the 
requested records to either the first or second 
examination, maintaining that he did not have 
time to compile them, but admitted at trial that 
he need only have transported his files in “a 
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bunch of bags” from his store to the courthouse 
to comply with defendant’s second request for 
production, the evidence was insufficient to 
create a jury question as to the reasonableness 
of the time or place for the production of these 
documents; and the court erred in failing to 
grant defendant’s motion for directed verdict on 
plaintiff’s contractual claims. Moore v. North 
Carolina Farm Bureau Mut. Ins. Co., 82 N.C. 
App. 616, 347 S.E.2d 489 (1986), cert. denied, 
318 N.C. 696, 351 S.E.2d 749 (1987). 

The financial condition of the insured is 
relevant to an arson defense in a suit upon a 
fire insurance policy. Chavis v. State Farm Fire 
& Cas. Co., 79 N.C. App. 213, 338 S.E.2d 787, 
revd on other grounds, 317 N.C. 683, 346 
S.E.2d 496 (1986). 

Waiver by Inducing Delay in Filing. — 
An insurance company which causes or induces 
the insured to delay in furnishing sufficient 
notice and proofs of loss thereby waives such 
delay. Northern Assurance Co. of Am. v. Spen- 
cer, 246 F. Supp. 730 (W.D.N.C. 1965), aff’d, 373 
F.2d 35 (4th Cir. 1966). 

Violation of Provision Held Not a Forfei- 
ture. — A clause in a policy requiring proof of 
loss and forbidding the bringing of any suit 
upon the policy until 60 days thereafter is a 
continuing one, and does not mean that failure 
to file proof within 60 days of the fire works a 
forfeiture of the policy. Higson v. North River 
Ins. Co., 152 N.C. 206, 67 S.E. 509 (1910). 

Good Cause Failure to Comply with 
Proof of Loss Requirements. — The failure 
of an insured to comply with the proof of loss 
requirements, if it was for “good cause” and did 
not prejudice the insurer, will not relieve the 
insurer of its obligation to pay on the policy. 
Smith v. North Carolina Farm Bureau Mut. 
Ins. Co., 84 N.C. App. 120, 351 S.E.2d 774, 
aff'd, 321 N.C. 60, 361 S.E.2d 571 (1987). 

The insured under a fire insurance policy 
must bear the burden of proof as to “good cause” 
for the failure to give timely proof of loss, and 
the insurer must bear the burden of proof as to 
prejudice. Smith v. North Carolina Farm Bu- 
reau Mut. Ins. Co., 321 N.C. 60, 361 S.E.2d 571 
(1987). 

Limitations on Bringing Suit. — The pro- 
visions of the limitation of suit, “and unless 
commenced within twelve months next after 
the inception of the loss,” are used conjunc- 
tively, so that there must be compliance with all 
the requirements of the policy, and the suit or 
action must be commenced within 12 months 
next after inception of the loss. Boyd v. Bankers 
& Shippers Ins. Co., 245 N.C. 503, 96 S.E.2d 
703 (1957). 

Effect of § 58-44-50 was to alter earlier 
holdings which had dictated that a defect in the 
proof of loss under the terms of a fire insurance 
policy operates as a strict forfeiture of the right 
to recover for loss. Smith v. North Carolina 
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Farm Bureau Mut. Ins., Co., 321 N.C. 60, 361 
S.E.2d 571 (1987). 

Effect of § 1-52(12). — By enacting § 1- 
52(12), the General Assembly intended only to 
include the standard fire insurance policy lim- 
itation period in the comprehensive list of ac- 
tions which are generally subject to three-year 
periods of limitation and to provide a cross- 
reference between general statutory periods of 
limitation contained in § 1-52, and the more 
specific limitation provisions of the Standard 
Fire Insurance Policy for North Carolina set 
out in subsection (c) of this section. Marshburn 
v. Associated Indem. Corp., 84 N.C. App. 365, 
353 S.E.2d 123, cert. denied, 319 N.C. 673, 356 
S.E.2d 779 (1987). 

The Standard Fire Insurance Policy limita- 
tion provision, contained in § 1-52(12) and sub- 
- section (c) of this section, and reproduced in 
plaintiffs’ policy of homeowners’ insurance, con- 
stituted a limitation period “otherwise provided 
by statute,” which precluded the applicability of 
§ 1-52(16) to the case. Marshburn v. Associated 
Indem. Corp., 84 N.C. App. 365, 353 S.E.2d 123, 
cert. denied, 319 N.C. 673, 356 S.E.2d 779 
(1987). 

Construction with § 58-3-35. — The pro- 
visions of a standard fire insurance policy, as 
set out in this section, must be construed with 
the provisions of § 58-3-35, and when the ac- 
tion is brought within the time therein pre- 
scribed it will not be barred. Modlin v. Atlantic 
Fire Ins. Co., 151 N.C. 35, 65 S.E. 605 (1909). 

Under the standard policy and § 58-3-35, the 
insured has 60 days to file his proof of loss, and 
then he has 12 months within which to com- 
mence his suit. Muse v. London Assurance 
Corp., 108 N.C. 240, 13 S.E. 94 (1891); Dibbrell 
v. Georgia Home Ins. Co., 110 N.C. 193, 14S.E. 
783 (1892): Lowe v. United States Mut. Acci- 
dent Ass’n, 115 N.C. 18, 20 S.E. 169 (1894); 
Gerringer v. North Carolina Home Ins. Co., 133 
N.C. 407, 45 S.E. 773 (1903). 

The word “inception” means “act or pro- 
cess of beginning; commencement; initiation.” 
Hence, “inception” necessarily means that the 
beginning, the commencement, the initiation of 
the loss was that caused by the fire. Boyd v. 
Bankers & Shippers Ins. Co., 245 N.C. 503, 96 
S.E.2d 703 (1957). 

Noncompliance with Time Limitation 
Bars Action. — If, in an action upon a fire 
insurance policy, the judge sustained a demur- 
rer to the complaint and a new complaint was 
filed more than 12 months “after the inception 
of the loss,” nothing else appearing, the action 
would be barred for failure to comply with this 
section. Gaskins v. Hartford Fire Ins. Co., 260 
N.C. 122, 131 S.E.2d 872 (1963). 

In an action upon a policy of fire insurance in 
the standard form, judgment of nonsuit was 
proper when the record disclosed that more 
than 12 months elapsed between the inception 
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of the loss and the commencement of the suit. 
Boyd v. Bankers & Shippers Ins. Co., 245 N.C. 
503, 96 S.E.2d 703 (1957). 

Where, after the occurrence of loss, insurer’s 
local agent advised insured to defer filing for- 
mal claim until such time as materials could be 
obtained for repairs, and insured failed to file 
proof of loss within the time specified in the 
policy and did not institute action on the policy 
until after the expiration of the time limited 
therein, insurer’s demurrer should have been 
sustained. Zibelin v. Pawtucket Mut. Fire Ins. 
Co., 229 N.C. 567, 50 S.E.2d 290 (1948). 

A claim filed after the contractual time limi- 
tation has expired is barred, regardless of its 
merit, unless the insurer, by its conduct, waives 
or is estopped from relying upon the limitation 
provision of the policy. Marshburn v. Associated 
Indem. Corp., 84 N.C. App. 365, 353 S.E.2d 128, 
cert. denied, 319 N.C. 673, 356 S.E.2d 779 
(1987). 

Exception Where Longer Time Agreed 
Upon. — Statutory requirement that an action 
on a fire insurance policy must be instituted 
within 12 months after the loss unless a longer 
time to institute suit is agreed upon between 
the parties and such agreement appears on the 
face of the policy is binding upon the parties in 
the absence of waiver or estoppel; and where 
insured, instituting action more than 12 
months after the loss, relies upon such statu- 
tory exception, he must plead facts bringing 
himself thereunder. Meekins v. Aetna Ins. Co., 
231 N.C. 452, 57 S.E.2d 777, 15 A.L.R.2d 949 
(1950); Boyd v. Bankers & Shippers Ins. Co., 
245 N.C. 503, 96 S.E.2d 703 (1957). 

Time Stipulation Is Not Construed as 
Statute of Limitations. — As the stipulation 
of the standard policy is a contract, and not a 
statute of limitations, it may be waived, or the 
party for whose benefit it was provided may be 
estopped by his conduct from insisting upon its 
enforcement. Dibbrell v. Georgia Home Ins. Co., 
110 N.C. 193, 14S.E. 783 (1892). See Meekins v. 
Aetna Ins. Co., 231 N.C. 452, 57 S.E.2d 777, 15 
A.L.R.2d 949 (1950). 

The standard policy is not regulated by the 
statute of limitations, and the disabilities 
which stop the running of the statute have no 
effect upon it. Hence, the imprisonment of the 
insured will not give him a right to recover 
when he has delayed his action for more than a 
year. This rule applies likewise to minors. Holly 
v. London Assurance Co., 170 N.C. 4, 86 S.E. 
694 (1915). 

And Is Subject to Waiver or Estoppel. — 
A provision in a standard fire insurance policy 
that action on it must be commenced within 12 
months after inception of the loss is contrac- 
tual. It is, therefore, subject to waiver or estop- 
pel. Gaskins v. Hartford Fire Ins. Co., 260 N.C. 
122, 131 S.E.2d 872 (1963). 

Waiver of Time Provision. — Where in- 
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surer enters into negotiations with insured and 
promises that the claim will be paid or satisfac- 
torily adjusted upon completion of investiga- 
tion, and thereafter insurer demands addi- 
tional proof of loss without denying the claim 
after it is too late for suit to be brought within 
the 12 months’ period, insurer waives the policy 
provision requiring action to be instituted 
within 12 months next after loss. Meekins v. 
Aetna! Ins, €o.31231 N.C, 452; 57:S:E:2d) 7775.15 
A.L.R.2d 949 (1950). 

Where insured filed a complaint stating an 
enforceable cause of action within 12 months of 
the loss by fire, and after the expiration of the 
12-month period the parties consented that 
defendant’s demurrer should be sustained, and 
thereafter an amended complaint was filed in 
accordance with the consent order, defendant 
insurer was not permitted to assert the provi- 
sion of the policy that action be instituted 
within 12 months after loss, since the provision 
was contractual and subject to waiver or estop- 
pel. Gaskins v. Hartford Fire Ins. Co., 260 N.C. 
122, 131 S.E.2d 872 (1963). 

The valid provision of a standard fire insur- 
ance policy, approved by statute, limiting to 12 
months from the time of loss by fire the time 
within which an action might be maintained, 
was not waived by the time taken under an 
agreement for an appraisal and award for the 
damage sustained by the insured. John Tatham 
& Co. v. Liverpool, London & Globe Ins. Co., 
181 N.C. 434, 107 S.E. 450 (1921). 

Time Limitation Provision Held Valid. — 
Provision of insurance policy that no suit or 
action on the policy for the recovery of any 
claim would be sustainable unless all require- 
ments of the policy had been complied with, 
and unless commenced within three years next 
after inception of the loss, complied with the 
“Standard Fire Insurance Policy for North 
Carolina” prescribed by this section and was a 
valid contractual limitation, binding upon and 
enforceable between the parties. Marshburn v. 
Associated Indem. Corp., 84 N.C. App. 365, 353 
S.E.2d 123, cert. denied, 319 N.C. 673, 356 
S.E.2d 779 (1987). 

The phrase “inception of the loss,” when 
used in a policy of insurance, means that the 
policy limitation period runs from the date of 
the occurrence of the event out of which the 
claim for recovery arose. Marshburn v. Associ- 
ated Indem. Corp., 84 N.C. App. 365, 353 
S.E.2d 123, cert. denied, 319 N.C. 673, 356 
S.E.2d 779 (1987). 

Discovery of Damage After Running of 
Limitations Period. — The insured’s failure 
or inability to discover damage resulting from 
the casualty insured against until after the 
contractual limitations period has run is imma- 
terial and does not operate to toll or restart the 
limitations period. Marshburn v. Associated 
Indem. Corp., 84 N.C. App. 365, 353 S.E.2d 123, 
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cert. denied, 319 N.C. 673, 356 S.E.2d 779 
(1987). : 


IV. APPRAISAL AND RECOVERY. 


Constitutionality of Appraisal Clause. — 
The appraisal clause did not deprive plaintiff of 
his right to due process under the North Caro- 
lina Constitution. Bentley v. North Carolina 
Ins. Guar. Ass’n, 107 N.C. App. 1, 418 S.E.2d 
705 (1992). 

Plaintiff’s right under the North Carolina 
Constitution to trial by jury was not abridged 
by the appraisal clause. Bentley v. North Caro- 
lina Ins. Guar. Ass’n, 107 N.C. App. 1, 418 
S.E.2d 705 (1992). 

The policy appraisal procedure is analo- 
gous to an arbitration proceeding; thus, errors 
of law or fact are insufficient to invalidate an 
award fairly and honestly made. Enzor v. North 
Carolina Farm Bureau Mut. Ins. Co., 123 N.C. 
App. 544, 473 S.E.2d 638 (1996). 

Trial court did not err by failing to instruct 
the appraisers and umpire on the proper 
method for determining actual cash value. 
Enzor v. North Carolina Farm Bureau Mut. 
Ins. Co., 123 N.C. App. 544, 473 S.E.2d 638 
(1996). 

Appraisal procedure was not followed 
where report was signed only by the umpire as 
the umpire’s signature alone failed to demon- 
strate that at least one other appraiser con- 
curred in the award; thus, the appraisal award 
was invalid. Enzor v. North Carolina Farm 
Bureau Mut. Ins. Co., 123 N.C. App. 544, 473 
S.E.2d 638 (1996). 

Option to Repair, Rebuild, or Replace 
Property as Contract Between Insurer 
and Insured. — A provision in a policy of fire 
insurance by which, in case of loss, it is made 
optional with the insurer to repair, rebuild, or 
replace the property destroyed, by giving notice 
within a certain time, constitutes a contract 
exclusively between insurer and insured; and 
neither a judgment creditor nor a mortgagee 
can interpose to prevent its performance. More- 
over, if the insurer has not given notice of an 
intention to repair, etc., within the time speci- 
fied, no one but the insured can take advantage 
of it and require the payment of the insurance 
money instead. Stamps v. Commercial Fire Ins. 
Co., 77 N.C. 209, 24 Am. R. 443 (1877). 

Cost of Replacement at Time of Fire 
Determinative. — The amount which the 
company is obligated to pay is measured not by 
the cost of such replacement at the inception of 
the policy but by the cost of such replacement at 
the time of the fire. In re North Carolina Fire 
Ins. Rating Bureau, 275 N.C. 15, 165 S.E.2d 
207 (1969). 

Appointment of Umpire Is Not Judg- 
ment of Court. — The appointment of an 
umpire pursuant to the “appraisal” clause is 
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not the judgment of a court, but a mere minis- 
terial act pursuant to contract, albeit autho- 
rized by statute. In re Roberts Co., 258 N.C. 
184, 128 S.E.2d 137 (1962). 

No Notice or Hearing Required for Ap- 
pointment of Umpire. — The appointment of 
an umpire is made at the request of either the 
insurer or insured; no notice to the other is 
required and no hearing is contemplated. In re 
Roberts Co., 258 N.C. 184, 128 S.B.2d 137 
(1962). 

Appointment Need Not Be Made at Any 
Particular Time or Place. — There is no 
requirement that the appointment of an um- 
pire be made in term or at any particular time 
or place. In re Roberts Co., 258 N.C. 184, 128 
S.E.2d 137 (1962). 

Challenge to Validity of Appointment of 
‘Umpire. — The validity of the appointment of 
an umpire by a judge may be adjudicated when 
the question is raised in a properly instituted 
civil action. Bentley v. North Carolina Ins. 
Guar. Ass’n, 107 N.C. App. 1, 418 S.E.2d 705 
(4992). 

The appointment of an umpire may be 
challenged only by an action instituted for 
that purpose. In re Roberts Co., 258 N.C. 184, 
128 S.E.2d 137 (1962). 
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The legal effect of the appointment of an 
umpire and any acts done pursuant 
thereto may be challenged in any action in 
which they arise. In re Roberts Co., 258 N.C. 
184, 128 S.E.2d 137 (1962). 

Damage by Water. — In an early case 
decided prior to enactment of this section, it 
was held that an insurance company was liable 
on a fire insurance policy for damages done to 
goods by water used in saving them from de- 
struction by fire. Whitehurst v. Fayetteville 
Mut. Ins. Co., 51 N.C. 352 (1859). 

Loss by theft is excluded from the standard 
policy set out in this section. However, it was 
formerly held that such loss consequent on the 
removal of goods in case of fire was fairly within 
a contract to insure against fire. Whitehurst v. 
Fayetteville Mut. Ins. Co., 51 N.C. 352 (1859). 

For cases decided prior to the enact- 
ment of this statute, holding that the amount 
the insured was entitled to recover was the 
“fair” cash value of the property at the time and 
place of the loss, see Fowler v. Old N. State Ins. 
Co., 74 N.C. 89 (1876); Grubbs v. North Caro- 
lina Home Ins. Co., 108 N.C. 472, 13 S.E. 236, 
23 Am. St. R. 62 (1891); Boyd v. Royal Ins. Co., 
111 N.C. 372, 16 S.E. 389 (1892). 


§ 58-44-20. Standard policy; permissible variations. 


No fire insurance company shall issue fire insurance policies, except policies 
of automobile fire, theft, comprehensive and collision, marine and inland 
marine insurance, on property in this State other than those of the substance 
of the standard form as set forth in G.S. 58-44-15 except as follows: 

(1) Acompany may print on or in its policies the date of incorporation, the 
amount of its paid-up capital stock, the names of its officers, and to the 
words at the top of the back of said policy, “Standard Fire Insurance 
Policy for” may be added after or before the words “North Carolina” 
the names of any states or political jurisdiction in which the said 
policy form may be standard when the policy is used. | . 

(2) A company may print in its policies or use in its policies written or 
printed forms of description and specification of the property insured. 
(3) A company may write or print upon the margin or across the face of a 
policy, in unused spaces or upon separate slips or riders to be attached 
thereto, provisions adding to or modifying those contained in the 
standard form, and all such slips, riders, and provisions must be 
signed by an officer or agent of the company so using them. Provided, 
however, such provisions shall not have the effect of making the 
provisions of the standard policy form more restrictive except for such 
restrictions as are provided for in the charter or bylaws of a domestic 
mutual fire insurance company doing business in no more than three 
adjacent counties of the State and chiefly engaged in writing policies 
of insurance on rural properties upon an assessment or nonpremium 
basis, provided all such restrictions contained in the charter and 
bylaws of such domestic mutual fire insurance company shall be 
actually included within the printed terms of the policy contract so 
affected as a condition precedent to their being effective and binding 
on any policyholder. The iron safe or any similar clause requiring the 
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taking of inventories, the keeping of books and producing the same in 

the adjustment of any loss, shall not be used or operative in the 

settlement of losses on buildings, furniture and fixtures, or any 
property not subject to any change in bulk and value. 

(4) Binders or other contracts for temporary insurance may be made, 
orally or in writing, for a period which shall not exceed 60 days, and 
shall be deemed to include all the terms of such standard fire 
insurance policy and all such applicable endorsements, approved by 
the Commissioner, as may be designated in such contract of tempo- 
rary insurance; except that the cancellation clause of such standard 
fire insurance policy, and the clause thereof specifying the hour of the 
day at which the insurance shall commence, may be superseded by the 
express terms of such contract of temporary insurance. 

(5) Two or more companies authorized to do in this State the business of 
fire insurance, may, with the approval of the Commissioner, issue a 
combination standard form of fire insurance policy which shall con- 
tain the following provisions: 

a. A provision substantially to the effect that the insurers executing 
such policy shall be severally liable for the full amount of any loss 
or damage, according to the terms of the policy, or for specified 
percentages or amounts thereof, aggregating the full amount of 
such insurance under such policy. 

b. A provision substantially to the effect that service of process, or of 
any notice or proof of loss required by such policy, upon any of the 
companies executing such policy, shall be deemed to be service 
upon all such insurers. 

(6) Appropriate forms of supplemental contract or contracts or extended 
coverage endorsements and other endorsements whereby the interest 
in the property described in such policy shall be insured against one 
or more of the perils which the company is empowered to assume, in 
addition to the perils covered by said standard fire insurance policy 
may be approved by the Commissioner, and their use in connection 
with a standard fire insurance policy may be authorized by him. In his 
discretion the Commissioner may authorize the printing of such 
supplemental contract or contracts or extended coverage endorse- 
ments and other endorsements in the substance of the form of the 
standard fire insurance policy. The first page of the policy may in form 
approved by the Commissioner be arranged to provide space for 
listing of amounts of insurance, rates and premiums, description of 
construction, occupancy and location of property covered for the basic 
coverages insured under the standard form of policy and for addi- 
tional coverages or perils insured under endorsements attached or 
printed therein, and such other data as may be conveniently included 
for duplication on daily reports for office records. 

(7) A company may print on or in its policy, with the approval of the 
Commissioner, any provisions which it is required by law to insert in 
its policies not in conflict with the substance of provisions of such 
standard form. Such provisions shall be printed apart from the other 
provisions, agreements, or conditions of the policy, under a separate 
title, as follows: “Provisions Required by Law to Be Inserted in This 
Policy.” (1899, c. 54, s. 43; 1901, c. 391, s. 4; Rev., s. 4759; 1907, c. 800, 
s. 1; 1915, c. 109, s. 10; C.S., s. 6436; 1925, c. 70, s. 5; 1945, c. 378: 


mee 418; 1951, ¢. 767; o 781.8. 5° 1955, c.. 807,815; 1979 .c.<1 55, 
ss. 5-7. 
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Cross References. — For the Readable In- 
surance Policies Act, see § 58-38-1 et seq. 

Legal Periodicals. — For brief comment on 
the second 1951 amendment, see 29 N.C.L. Rev. 
398 (1951). 
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For note discussing interpretation of notice 
provisions in insurance contracts, in light of 
Great Am. Ins. Co. v. C.G. Tate Constr. Co., 303 
N.C. 387, 279 S.E.2d 769 (1981), see 61 N.C.L. 
Rev. 167 (1982). 


CASE NOTES 


Legislative Intent. — The wording of the 
statute is unambiguous, reflecting a clear leg- 
islative intent that binders and contracts for 
temporary insurance be enforceable for only 60 
days. Hornby v. Pennsylvania Nat’] Mut. Cas. 
Ins. Co., 62 N.C. App. 419, 303 S.E.2d 332, cert. 
denied, 309 N.C. 461, 307 S.E.2d 364, 307 
S.E.2d 365 (1983). 

The word “restrictive” in subdivision (3) 
of this section, construed in light of the statu- 
tory object and not in a narrow or technical 
sense, was intended to cover any clause or 
provision included in or appended to the stan- 
dard fire policy whereby an essential provision 
of the standard fire policy, materially influenc- 
ing the rights of the insured, is limited or 
modified. Greenway v. North Carolina Farm 
Bureau Mut. Ins. Co., 35 N.C. App. 308, 241 
S.E.2d 339 (1978). 

Limiting Provisions. — An insurer may 
insure only such properties as are situated 
outside the limits set out in a limiting provi- 
sion, which provision is descriptive, not restric- 
tive, of the standard coverage. What an insurer 
may not do is promise general coverage, receive 
appropriate premium payment and then re- 
strict coverage by a restrictively limiting provi- 
sion. Greenway v. North Carolina Farm Bureau 
Mut. Ins. Co., 35 N.C. App. 308, 241 S.E.2d 339 
(1978). 

“Binder”. — In insurance parlance, a “bind- 
er” is insurer’s bare acknowledgment of its 
contract to protect the insured against casualty 
of a specified kind until a formal policy can be 
issued, or until insured gives notice of its elec- 
tion to terminate. Mayo v. American Fire & 
Cas. Co., 15 N.C. App. 309, 190 S.E.2d 398, 
vacated on other grounds, 282 N.C. 346, 192 
S.E.2d 828 (1972). 

No specific form is necessary to consti- 
tute a binder as a valid contract of insur- 
ance. Mayo v. American Fire & Cas. Co., 282 
N.C. 346, 192 S.E.2d 828 (1972). 

Binder Not Required to Set Forth All 
Terms of Contract. — It is not required that 
the writing, or oral communication, intended as 


a binder set forth all the terms of the contem- 
plated contract of insurance. Mayo v. American 
Fire & Cas. Co., 282 N.C. 346, 192 S.E.2d 828 
(1972). 

The statutory fire insurance provisions 
are read into all binders, whether oral or 
written. Allstate Ins. Co. v. Old Republic Ins. 
Co., 49 N.C. App. 32, 270 S.E.2d 510 (1980). 

An extension of credit to the insured for 
the premium does not destroy the validity 
of the binder. Mayo v. American Fire & Cas. 
Co., 282.N.C. 346, 192 S.E.2d 828 (1972). 

Binders are void beyond the 60-day stat- 
utory period. Hornby v. Pennsylvania Nat 
Mut. Cas. Ins. Co., 62 N.C. App. 419, 303 S.E.2d 
332, cert. denied, 309 N.C. 461, 307 S.E.2d 364, 
307 S.E.2d 365 (1983). 

Negligent Conduct by Insurance Com- 
pany on Binder Application. — Where the 
evidence showed only that the insurance com- 
pany negligently delayed in acting upon plain- 
tiffs application for insurance, even if such 
conduct constituted a violation of subdivision 
(4) of this section, such a violation did not 
justify an award of punitive damages. Hornby 
v. Pennsylvania Nat'l Mut. Cas. Ins. Co., 62 
N.C. App. 419, 303 S.E.2d 332, cert. denied, 309 
N.C. 461, 307 S.E.2d 364, 307 S.E.2d 365 
(1983). 

Getting a rating from the Rating Bureau 
is not a prerequisite to entering into a 
contract of insurance. Mayo v. American Fire 
& Cas. Co., 282° N.G., 346, 192/S.E.2d 828 
(1972). 

Applied in Faircloth v. Ohio Farmers Ins. 
Co., 253 N.C. 522, 117 S.E.2d 404 (1960). 

Cited in Hodges v. Home Ins. Co., 233 N.C. 
289, 63 S.E.2d 819 (1951); Cuthrell v. Milwau- 
kee Mechanics Ins. Co., 234 N.C. 187, 66 S.E.2d 
649 (1951); Pruitt v. Great Am. Ins. Co., 241 
N.C. 725, 86 S.E.2d 401 (1955); Boyd v. Bankers 
& Shippers Ins. Co., 245 N.C. 503, 96 S.E.2d 
703 (1957); Webster Enters., Inc. v. Selective 
Ins. Co., 125 N.C. App. 36, 479 S.H.2d.243 
(1996). 


§ 58-44-25. Optional provisions as to loss or damage from 
nuclear reaction, nuclear radiation or radioac- 


tive contamination. 


Insurers issuing the standard fire insurance policy pursuant to G.S. 58-44- 
15, or any permissible variation thereof, and policies issued pursuant to G.S. 
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58-44-20 and Article 36 of this Chapter, are hereby authorized to affix thereto 
or include therein a written statement that the policy does not cover loss or 
damage caused by nuclear reaction or nuclear radiation or radioactive contam- 
ination, all whether directly or indirectly resulting from an insured peril under 
said policy; provided, however, that nothing herein contained shall be con- 
strued to prohibit the attachment to any such policy of an endorsement or 
endorsements specifically assuming coverage for loss or damage caused by 
nuclear reaction or nuclear radiation or radioactive contamination. (1963, c. 
1148; 1987, c. 864, s. 7.) 


§ 58-44-30. Notice by insured or agent as to increase of 
hazard, unoccupancy and other insurance. 


If notice in writing signed by the insured, or his agent, is given before loss or 
damage by any peril insured against under the standard fire insurance policy 
to the agent of the company of any fact or condition stated in paragraphs (a), 
(b) or with respect to “other insurance” of the standard form of policy set out in 
G.S. 58-44-15 it is equivalent to an agreement in writing added thereto, and 
has the force of the agreement in writing referred to in the foregoing form of 
policy with respect to the liability of the company and the waiver; but this 
notice does not affect the right of the company to cancel the policy as therein 
stipulated. (1899, c. 54, s. 43; Rev., s. 4761; 1907, c. 578, s. 1; 1915, c. 109, s. 11; 
C.5., 8. 6438; 1929, c: 60, s. 1; 1945; c. 378.) 


CASE NOTES 


Cited in State v. Fraylon, 240 N.C. 365, 82 
S.E.2d 400 (1954). 


§ 58-44-35. Judge to select umpire. 


_ The resident judge of the superior court of the district in which the property 
insured is located is designated as the judge of the court of record to select the 
umpire referred to in the standard form of policy. (1945, c. 378.) 


§ 58-44-40. Effect of failure to give notice of encumbrance. 


No policy of insurance issued upon any property shall be held void because 
of the failure to give notice to the company of a mortgage or deed of trust 
existing thereon or thereafter placed thereon, except during the life of the 
mortgage or deed of trust. (1915, c. 109, s. 4; C.S., s. 6440.) 


CASE NOTES 


Cited in State v. Fraylon, 240 N.C. 365, 82 
S.E.2d 400 (1954), 


$ 58-44-45. Policy issued to husband or wife on joint prop- 
erty. | 


Any policy of fire insurance issued to husband or wife, on buildings and 
household furniture owned by the husband and wife, either by entirety, in 
common, or jointly, either name of one of the parties in interest named as the 
insured or beneficiary therein, shall be sufficient and the policy shall not be 
void for failure to disclose the interest of the other, unless it appears that in the 
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procuring of the issuance of such policy, fraudulent means or methods were 
used by the insured or owner thereof. (19450 cr 87S) 


Legal Periodicals. — For article on tenancy 
by the entirety in North Carolina, see 41 N.C.L. 
Rev. 67 (1962). 

For survey of 1979 property law, see 58 


N.C.L. Rev. 1509 (1980). 

For note on innocent spouse’s right to recover 
after husband’s arson, see 17 Wake Forest L. 
Rev. 1022 (1981). 


CASE NOTES 


Right of Wife to Proceeds of Policy Is- 
sued to Husband Alone. — A policy of fire 
insurance issued to a husband on a house held 
by the entirety but occupied by him alone while 
separated from his wife inured to the benefit of 
the entire estate as owned by both husband and 
_ wife, and where the entire estate, as so insured, 
was severed by absolute divorce after fire, the 
wife was entitled to receive half the proceeds of 
the insurance moneys paid into court. Carter v. 
Continental Ins. Co., 242 N.C. 578, 89 S.E.2d 
122 (1955), commented on in 35 N.C.L. Rev. 134 
(1956). 

Where husband and wife sell lands held 
by entireties and take a note secured by a 
deed of trust in part payment of the purchase 
price, the wife’s interest in the note is person- 


alty and she owns no interest in the dwelling on 
the land so as to bring her within the purview of 
this section; therefore, she is not covered by the 
mortgage clause in a policy of fire insurance on 
the premises in which she is not named. Shores 
v. Rabon, 251 N.C. 790, 112 S.E.2d 556 (1960). 

Recovery by Wife Where Husband Burns 
Property. — An innocent wife can recover 
under an insurance policy issued to her hus- 
band which insures property owned by them as 
tenants by the entirety, when the loss by fire 
resulted from intentional burning of the prop- 
erty by the husband. Lovell v. Rowan Mut. Fire 
Ins. Co., 302 N.C. 150, 274 S.E.2d 170 (1981). 

Cited in Worrells v. North Carolina Farm 
Bureau Mut. Ins. Co., 103 N.C. App. 69, 404 
S.E.2d 188 (1991). 


§ 58-44-50. Bar to defense of failure to render timely proof 
of loss. 


In any action brought to enforce an insurance policy subject to the provisions 
of this Article, any party claiming benefit under the policy may reply to the 
pleading of any other party against whom liability is sought which asserts as 
a defense, the failure to render timely proof of loss as required by the terms of 
the policy that such failure was for good cause and that the failure to render 
timely proof of loss has not substantially harmed the party against whom 
liability is sought in his ability to defend. The issues raised by such reply shall 
be determined by the jury if jury trial has been demanded. (1973, c. 1391.) 


CASE NOTES 


This section was intended to benefit the 
insured, and not the insurer, by relieving the 
hardship which had resulted from the courts’ 
strict contractual approach. Smith v. North 
Carolina Farm Bureau Mut. Ins. Co., 84 N.C. 
App. 120, 351 S.E.2d 774, aff'd, 321 N.C. 20, 
361 S.E.2d 571 (1987). 

The failure of an insured to comply with 
proof of loss requirements, if it was for 
“good cause” and did not prejudice the insurer, 
will not relieve the insurer of its obligation to 
pay on the policy. Smith v. North Carolina 
Farm Bureau Mut. Ins. Co., 84 N.C. App. 120, 
351 S.E.2d 774, aff’d, 321 N.C. 60, 361 S.E.2d 
571 (1987). 

The effect of § 58-44-50 was to alter earlier 
holdings which had dictated that a defect in the 


proof of loss under the terms of a fire insurance 
policy operated as a strict forfeiture of the right 
to recover for loss. Smith v. North Carolina 
Farm Bureau Mut. Ins. Co., 321 N.C. 60, 361 
S.E.2d 571 (1987). 

Insured Must Prove Good Cause. — Be- 
fore the burden of showing substantial harm 
may be placed on the insurer, the insured must 
prove to the jury that his actions were for “good 
cause.” Smith v. Nerth Carolina Farm Bureau 
Mut. Ins. Co., 84 N.C. App. 120, 351 S.E.2d 774, 
aff'd, 321 N.C. 60, 361 S.E.2d 571 (1987). 

The burden of showing prejudice is on 
the insurance company, once the insured 
carries the burden of showing “good faith” in his 
failure to properly notify the insurance com- 
pany. Smith v. North Carolina Farm Bureau 


733 


§58-44-55 


Mut. Ins. Co., 84 N.C. App. 120, 351 S.E.2d 774, 
aff'd, 321 N.C. 60, 361 S.E.2d 571 (1987). 
What Pleadings Required. — This section 
requires no more technical pleadings than the 
principles of notice pleading would otherwise 
require. Smith v. North Carolina Farm Bureau 
Mut. Ins. Co., 84 N.C. App. 120, 351 S.E.2d 774, 
aff'd, 321 N.C. 60, 361 S.E.2d 571 (1987). 
Complaint Held Sufficient. — Plaintiff in- 
sured’s complaint against insurers sufficiently 
alleged the provisions of this section, where he 
alleged that he submitted a sworn proof of loss 
statement which set forth that his losses were 
in excess of the policy limits, although he failed 
to include on the proof of loss statement, among 
other things, the actual cash value of the prop- 
erty at the time of the loss, the “whole loss and 
damage,” and the “amount claimed,” as plain- 
tiff’s allegation that his losses exceeded the 
policy limits would suggest that plaintiff be- 
lieved that the omitted information was irrele- 
vant since defendant, if liable, was obligated to 
pay only up to those limits if, in fact, the losses 
did exceed them, and thus plaintiff’s allega- 
tions were sufficient to bring the issue of sub- 
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stantial harm before the trial court. Smith v. 
North Carolina Farm Bureau Mut. Ins. Co., 84 
N.C. App. 120/351 S.Bi2d) 774, aff'd; 821N.C. 
60, 361 S.E.2d 571 (1987). 

Where plaintiff insured testified that he 
filled out proof of loss form according to 
the instructions he received, this was suffi- 
cient to enable a jury to find that plaintiff, at 
least subjectively, had good cause for failing to 
properly file the proof of loss statement. There- 
fore, lack of good cause on the part of plaintiff 
could not have been a basis for granting a 
directed verdict. Smith v. North Carolina Farm 
Bureau Mut. Ins. Co., 84 N.C. App. 120, 351 
S.E.2d 774, aff'd, 321 N.C. 60, 361 S.E.2d 571 
(1987). 

Facts held sufficient to require the court 
to charge the jury under the provisions of 
this section. Brandon v. Nationwide Mut. Fire 
Ins. Co., 46 N.C. App. 472, 265 S.E.2d 497, 
modified and aff’d, 301 N.C. 366, 271 S.E.2d 
380 (1980). 

Applied in Brandon v. Nationwide Mut. Fire 
Ins. Co., 301 N.C. 366, 271 S.E.2d 380 (1980). 


§ 58-44-55. Farmowners’ and other property policies; ice, 
snow, or sleet damage. 


Under any policy of farmowners’ or other property insurance that insures 
against all direct loss by fire, lightning, or other perils that may be delivered 
or issued for delivery in this State with respect to any farm dwellings, 
appurtenant private structures, barns, or other farm buildings or farm 
structures located in this State, coverage shall be available for inclusion 
therein or supplemental thereto to include direct loss caused by weight of ice, 
snow, or sleet that results in physical damage to such buildings or structures, 
and shall be offered to all insureds requesting these policies. (1981, c. 550, s. 1.) 


Legal Periodicals. — For survey of 1981 
administrative law, see 60 N.C.L. Rev. 1165 
(L582). 


ARTICLE 45. 


Essential Property Insurance for Beach Area Property. 


§ 58-45-1. Declarations and purpose of Article. 


(a) It is hereby declared by the General Assembly of North Carolina that an 
adequate market for essential property insurance is necessary to the economic 
welfare of the beach and coastal areas of the State of North Carolina and that 
without such insurance the orderly growth and development of those areas 
would be severely impeded; that furthermore, adequate insurance upon 
property in the beach and coastal areas is necessary to enable homeowners and 
commercial owners to obtain financing for the purchase and improvement of 
their property; and that while the need for such insurance is increasing, the 
market for such insurance is not adequate and is likely to become less 
adequate in the future; and that the present plans to provide adequate 
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insurance on property in the beach and coastal areas, while deserving praise, 
have not been sufficient to meet the needs of this area. It is further declared 
that the State has an obligation to provide an equitable method whereby every 
licensed insurer writing essential property insurance in North Carolina is 
required to meet its public responsibility instead of shifting the burden to a few 
willing and public-spirited insurers. It is the purpose of this Article to accept 
this obligation and to provide a mandatory program to assure an adequate 
market for essential property insurance in the beach and coastal areas of 
North Carolina. 

(b) The General Assembly further declares that it is its intent in creating 
and, from time to time, amending this Article that the market provided by this 
Article not be the first market of choice, but the market of last resort. (1967 rc, 
1111, s. 1; 1969, c. 249; 1979, c. 601, s. 1; 1997-498, s. 9.) 


CASE NOTES 


_ Cited in Gray v. North Carolina Ins. Under- 
writing Ass’n, 352 N.C. 61, 529 S.E.2d 676 
(2000). 


§ 58-45-5. Definition of terms. 


As used in this Article, unless the context clearly otherwise requires: 

(1) “Association” means the North Carolina Insurance Underwriting 
Association established under this Article; 

(2) “Beach area” means all of that area of the State of North Carolina 
south and east of the inland waterway from the South Carolina line to 
Fort Macon (Beaufort Inlet); thence south and east of Core, Pamlico, 
Roanoke and Currituck sounds to the Virginia line, being those 
portions of land generally known as the Outer Banks; 

(2a) “Coastal area” means all of that area of the State of North Carolina 
comprising the following counties: Beaufort, Brunswick, Camden, 
Carteret, Chowan, Craven, Currituck, Dare, Hyde, Jones, New 

~ Hanover, Onslow, Pamlico, Pasquotank, Pender, Perquimans, Tyrrell, 
and Washington. “Coastal area” does not include the portions of these 
counties that lie within the beach area. 

(3) Repealed by Session Laws 1991, c. 720, s. 6. 

(3a) “Crime insurance” means insurance against losses resulting from 
robbery, burglary, larceny, and similar crimes, as more specifically 
defined and limited in the various crime insurance policies, or their 
successor forms of coverage, approved by the Commissioner and 
issued by the Association. Such policies shall not be more restrictive 
than those issued under the Federal Crime Insurance Program 
authorized by Public Law 91-609. 

(3b) “Directors” means the Board of Directors of the Association. 

(4) “Essential property insurance” means insurance against direct loss to 
property as defined in the standard statutory fire policy and extended 
coverage, vandalism and malicious mischief endorsements thereon, or 
their successor forms of coverage, as approved by the Commissioner; 

(5) “Insurable property” means real property at fixed locations in the 
beach and coastal area, including travel trailers when tied down at a 
fixed location, or the tangible personal property located therein, but 
shall not include insurance on motor vehicles; which property is 
determined by the Association, after inspection and under the criteria 
specified in the plan of operation, to be in an insurable condition. 
However, any one and two family dwellings built in substantial 
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accordance with the Federal Manufactured Home Construction and 
Safety Standards, any predecessor or successor federal or State 
construction or safety standards, and any further construction or 
safety standards promulgated by the association and approved by the 
Commissioner, or the North Carolina Uniform Residential Building 
Code and any structure or building built in substantial compliance 
with the North Carolina State Building Code, including the design- 
wind requirements, which is not otherwise rendered uninsurable by 
reason of use or occupancy, shall be an insurable risk within the 
meaning of this Article. However, none of the following factors shall be 
considered in determining insurable condition: neighborhood, area, 
location, environmental hazards beyond the control of the applicant or 
owner of the property. Also, any structure begun on or after January 
1, 1970, not built in substantial compliance with the Federal Manu- 
factured Home Construction and Safety Standards, any predecessor 
or successor federal or State construction or safety standards, and any 
further construction or safety standards promulgated by the associa- 
tion and approved by the Commissioner, or the North Carolina 
Uniform Residential Building Code or the North Carolina State 
Building Code, including the design-wind requirements therein, shall 
not be an insurable risk. The owner or applicant shall furnish with the 
application proof in the form of a certificate from a local building 
inspector, contractor, engineer or architect that the structure is built 
in substantial accordance with the Federal Manufactured Home 
Construction and Safety Standards, any predecessor or successor 
federal or State construction or safety standards, and any further 
construction or safety standards promulgated by the association and 
approved by the Commissioner, or the North Carolina Uniform 
Residential Building Code or the North Carolina State Building Code; 
however, an individual certificate shall not be necessary where the 
structure is located within a political subdivision which has certified 
to the Association on an annual basis that it is enforcing the North 
Carolina Uniform Residential Building Code or the North Carolina 
State Building Code and has no plans to discontinue enforcing these 
codes during that year. 

(6) Repealed by Session Laws 1995 (Regular Session, 1996), c. 592, s. 2. 

(6a) “Net direct premiums” means gross direct premiums (excluding 
reinsurance assumed and ceded) written on property in this State for 
essential property insurance, farmowners insurance, homeowners 
insurance, and the property portion of commercial multiple peril 
insurance policies as computed by the Commissioner, less: 

a. Return premiums on uncancelled contracts; 
b. Dividends paid or credited to policyholders; and 
c. The unused or unabsorbed portion of premium deposits. 

(7) “Plan of operation” or “plan” means the plan of operation of the 
Association approved or promulgated by the Commissioner under this 
Article. (1967, c. 1111, s. 1; 1969, c. 249; 1979, c. 601, ss. 2, Dip bstoley, (6x 
016, s. 1; 1985 (Reg. Sess., 1986), c. 1027, ss. 21, 25; 1987 (Reg. Sess., 
1988), c. 975, ss. 18, 19; 1991, c. 720, ss. 4, 6; 1991 (Reg. Sess., 1992), 
c. 784, s. 4; 1995 (Reg. Sess., 1996), c. 592, s. 2; 1997-498, s. 1.) 


§ 58-45-6. Persons who can be insured by the Association. 
As used in this Article, “person” includes any county, city, or other political 


subdivision of the State of North Carolina. (2000-122, s. 5.) 
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Effect of Amendments. — Session Laws 
2000-122, s. 11, made this section effective J uly 
14, 2000. 


§ 58-45-10. North Carolina Insurance Underwriting Asso- 
| ciation created. 


_There is hereby created the North Carolina Insurance Underwriting Asso- 
ciation, consisting of all insurers authorized to write and engage in writing 
within this State, on a direct basis, essential property insurance, except town 
and county mutual insurance associations and assessable mutual companies 
as authorized by G.S. 58-7-75(5)b, 58-7-75(5)d, and 58-7-75(7)b and except an 
insurer who only writes insurance in this State on property exempted from 
taxation by the provisions of G.S. 105-278.1 through G.S. 105-278.8. Every 
such insurer shall be a member of the Association and shall remain a member 
of the Association so long as the Association is in existence as a condition of its 
authority to continue to transact the business of insurance in this State. (1967 2 
Crabs. 13°1969, c: 249; 1971, ¢: 1067, s; 2: 1987 (Reg. Sess., 1988), c. 975, s. 
20; 1998-211, s. 6.) 


CASE NOTES 


Cited in Gray v. North Carolina Ins. Under- 
writing Ass’n, 352 N.C. 61, 529 S.E.2d 676 
(2000). 


§ 58-45-15. Powers and duties of Association. 


~The Association shall, pursuant to the provisions of this Article and the plan 
of operation, and with respect to the insurance coverages authorized in this 
Article, have the power on behalf of its members: 
(1) To cause to be issued policies of insurance to applicants; 
(2) To assume reinsurance from its members; 
(3) To cede reinsurance to its members and to purchase reinsurance in 
| behalf of its members. (1967, c. 1111, s. 1; 1969, c. 249; 1999-114, s. 7.) 


§ 58-45-20. Temporary directors of Association. 


Within 10 days after April 17, 1969, the Commissioner shall appoint a 
temporary board of directors of this Association, which shall consist of 11 
representatives of members of the Association. Such temporary board of 
directors shall prepare and submit a plan of operation in accordance with GS. 
58-45-30 and shall serve until the permanent board of directors shall take 
office in accordance with said plan of operation. (1967, c. 1111, s. 1; 1969, c. 
249.) 


§ 58-45-25. Each member of Association to participate in 
its expenses, profits, and losses. 


(a) Each member of the Association shall participate in the expenses, 
profits, and losses of the Association in the proportion that its net direct 
premium written in this State during the preceding calendar year for residen- 
tial and commercial properties outside of the beach and coastal areas bears to 
the aggregate net direct premiums written in this State during the preceding 
calendar year for residential and commercial properties outside of the beach 
and coastal areas by all members of the Association, as certified to the 
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Association by the Commissioner. The Commissioner shall certify each mem- 
ber’s participation after review of annual statements and any other reports 
and data necessary to determine participation and may obtain any necessary 
information or data from any member of the Association for this purpose. Any 
insurer that is authorized to write and that is engaged in writing any 
insurance, the writing of which requires the insurer to be a member of the 
Association under G.S. 58-45-10, shall become a member of the Association on 
the first day of January after authorization. The determination of the insurer’s 
participation in the Association shall be made as of the date of membership of 
the insurer in the same manner as for all other members of the Association. 

(b) All member companies shall receive credit each year for essential 
property insurance, farmowners insurance, homeowners insurance, and the 
property portion of commercial multiple peril policies voluntarily written in 
the beach and coastal areas in accordance with guidelines and procedures to be 
submitted by the Directors to the Commissioner for approval. The participa- 
tion of each member company in the expenses, profits, and losses of the 
Association shall be reduced accordingly; provided, no credit shall be given 
where coverage for the peril of wind has been excluded. The guidelines and 
procedures for granting credit shall encourage and assist each member 
company to voluntarily write these coverages in the beach and coastal areas for 
commercial and residential properties. 

(c) The North Carolina Insurance Underwriting Association shall use the 
“take out” program, as filed with and approved by the Commissioner, in the 
coastal area. (1967, c. 1111, s. 1; 1969, c. 249; 1991, c. 720, s. 58; 1995 (Reg. 
Sess., 1996), c. 592, s. 1; 1997-498, s. 2.) 


Editor’s Note. — Session Laws 1997-498, s. Subsection (c) became effective September 11, 
13, was codified as subsection (c) of this section 1997. 
at the direction of the Revisor of Statutes. 


§ 58-45-30. Directors to submit plan of operation to Com- 
missioner; review and approval; amendments. 


(a) The Directors shall submit to the Commissioner for his review and 
approval, a proposed plan of operation. The plan shall set forth the number, 
qualifications, terms of office, and manner of election of the members of the 
board of directors, and shall grant proper credit annually to each member of 
the Association for essential property insurance, farmowners, homeowners 
insurance, and the property portion of commercial multiple peril policies 
voluntarily written in the beach and coastal areas and shall provide for the 
efficient, economical, fair and nondiscriminatory administration of the Associ- 
ation and for the prompt and efficient provision of essential property insurance 
in the beach and coastal areas of North Carolina to promote orderly community 
development in those areas and to provide means for the adequate mainte- 
nance and improvement of the property in those areas. The plan may include 
the establishment of necessary facilities; management of the Association; the 
assessment of members to defray losses and expenses; underwriting stan- 
dards; procedures for the acceptance and cession of reinsurance; procedures for 
determining the amounts of insurance to be provided to specific risks; time 
limits and procedures for processing applications for insurance; and any other 
provisions that are considered necessary by the Commissioner to carry out the 
purposes of this Article. 

(b) The proposed plan shall be reviewed by the Commissioner and approved 
by him if he finds that such plan fulfills the purposes provided by G.S. 58-45-1. 
In the review of the proposed plan the Commissioner may, in his discretion, 
consult with the directors of the Association and may seek any further 
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information which he deems necessary to his decision. If the Commissioner 
approves the proposed plan, he shall certify such approval to the directors and 
the plan shall become effective 10 days after such certification. If the Commis- 
sioner disapproves all or any part of the proposed plan of operation he shall 
return the same to the directors with his written statement for the reasons for 
disapproval and any recommendations he may wish to make. The directors 
may alter the plan in accordance with the Commissioner’s recommendation or 
may within 30 days from the date of disapproval return a new plan to the 
Commissioner. Should the directors fail to submit a proposed plan of operation 
within 90 days of April 17, 1969, or a new plan which is acceptable to the 
Commissioner, or accept the recommendations of the Commissioner within 30 
days after his disapproval of the plan, the Commissioner shall promulgate and 
place into effect a plan of operation certifying the same to the directors of the 
Association. Any such plan promulgated by the Commissioner shall take effect 
10 days after certification to the directors: Provided, however, that until a plan 
of operation is in effect, pursuant to the provisions of this Article, any existing 
_ temporary placement facility may be continued in effect on a mandatory basis 
on such terms as the Commissioner may determine. 

(c) The directors of the Association may, subject to the approval of the 
Commissioner, amend the plan of operation at any time. The Commissioner 
may review the plan of operation at any time the Commissioner deems 
expedient or prudent, but not less than once in each calendar year. After review 
of the plan the Commissioner may amend the plan after consultation with the 
directors and upon certification to the directors of the amendment. 

(d) The Commissioner may designate the kinds of property insurance 
policies on principal residences to be offered by the association, including 
insurance policies under Article 36 of this Chapter, and the commission rates 
to be paid to agents or brokers for these policies, if the Commissioner finds, 
after a hearing held in accordance with G.S. 58-2-50, that the public interest 
requires the designation. The provisions of Chapter 150B do not apply to any 
procedure under this paragraph, except that G.S. 150B-39 and G.S. 150B-41 
shall apply to a hearing under this paragraph. Within 30 days after the receipt 
of notification from the Commissioner of a change in designation pursuant to 
this paragraph, the association shall submit a revised plan and articles of 
association for approval in accordance with this section. 

(e) The Association shall, subject to the Commissioner’s approval or modi- 
fication, provide in the plan of operation for coverage for appropriate classes of 
manufacturing risks. 

(f) As used in this section, “plan of operation” includes all written rules, 
practices, and procedures of the Association, except for staffing and personnel 
matters. (1967, c. 1111, s. 1; 1969, c. 249; 1986, Ex. Sess., c. 7, s. 8; 1987, c. 731, 
st: c. 864; s. 41; 1991, c. 720, s. 59; 1991 (Reg. Sess., 1992),'c. 784, s. 5; 


1997-498, s. 3.) 


§ 58-45-35. Persons eligible to apply to Association for 
coverage; contents of application. 


(a) Any person having an insurable interest in insurable property, may, on 
or after the effective date of the plan of operation, be entitled to apply to the 
Association for such coverage and for an inspection of the property. A broker or 
agent authorized by the applicant may apply on the applicant’s behalf. Each 
application shall contain a statement as to whether or not there are any unpaid 
premiums due from the applicant for essential property insurance on the 
une beck “‘nsurable interest” as used in this subsection shall include any 
lawful and substantial economic interest in the safety or preservation of 
property from loss, destruction or pecuniary damage. 
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(b) If the Association determines that the property is insurable and that 
there is no unpaid premium due from the applicant for prior insurance on the 
property, the Association, upon receipt of the premium, or part of the premium, 
as is prescribed in the plan of operation, shall cause to be issued a policy of 
essential property insurance and shall offer additional extended coverage, 
optional perils endorsements, business income and extra expense coverage, 
crime insurance, separate policies of windstorm and hail insurance, or their 
successor forms of coverage, for a term of one year or three years. Short term 
policies may also be issued. Any policy issued under this section shall be 
renewed, upon application, as long as the property is insurable property. 

(c) If the Association, for any reason, denies an application and refuses to 
cause to be issued an insurance policy on insurable property to any applicant 
or takes no action on an application within the time prescribed in the plan of 
operation, the applicant may appeal to the Commissioner and the Commis- 
sioner, or the Commissioner’s designee from the Commissioner’s staff, after 
reviewing the facts, may direct the Association to issue or cause to be issued an 
insurance policy to the applicant. In carrying out the Commissioner’s duties 
under this section, the Commissioner may request, and the Association shall 
provide, any information the Commissioner deems necessary to a determina- 
tion concerning the reason for the denial or delay of the application. 

(d) An agent who is licensed under Article 33 of this Chapter as an agent of 
a company which is a member of the Association established under this Article 
shall not be deemed an agent of the Association. 

(e) Policies of windstorm and hail insurance provided for in subsection (b) of 
this section are available only for risks in the beach and coastal areas for which 
essential property insurance has been written by licensed insurers. Whenever 
such other essential property insurance written by licensed insurers includes 
replacement cost coverage, the Association shall also offer replacement cost 
coverage. In order to be eligible for a policy of windstorm and hail insurance, 
the applicant shall provide the Association, along with the premium payment 
for the windstorm and hail insurance, a certificate that the essential property 
insurance is in force. The policy forms for windstorm and hail insurance shall 
be filed by the Association with the Commissioner for the Commissioner’s 
approval before they may be used. Catastrophic losses, as determined by the 
Association and approved by the Commissioner, that are covered under the 
windstorm and hail coverage in the beach and coastal areas shall be adjusted 
by the licensed insurer that issued the essential property insurance and not by 
the Association. The Association shall reimburse the insurer for reasonable 
expenses incurred by the insurer in adjusting windstorm and hail losses. 
(1967, c. 1111, s. 1; 1969, c. 249; 1985, c. 516, s. 2; 1985 (Reg. Sess., L936) ac. 
1027, s. 22; 1987, c. 421, ss. 1, 2; c. 629, s. 11; c. 864, s, 24: 1987 (Reg. Sess., 
1988), c. 975, ss. 21-23; 1989, c. 376; c. 485, s. 26; 1991, c. 720, s. 25; 1991 (Reg. 
Sess., 1992), c. 784, s. 1; 1995, c. 517, s. 28: 1995 (Reg. Sess., 1996), c. 740, s. 
1; 1997-498, ss. 5, 6; 2001-421, s. 4.1.) 


Editor’s Note. — Session Laws 2001-421, s. in the fourth sentence of subsection (e) substi- 
5.2 is a severability clause. tuted “the Commissioner’s” for “his,” and re- 

Effect of Amendments. — Session Laws wrote the last sentence of that subsection. 
2001-421, s. 4.1, effective September Pay AAO Oy 


§ 58-45-40. Association members may cede insurance to 
Association. 


Any member of the Association may cede to the Association essential 
property insurance written on insurable property, to the extent, if any, and on 
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the terms and conditions set forth in the plan of ; 
1969, c. 249.) in the plan of operation. (1967, c. 1111, s. 1; 


§ 58-45-45. Rates, rating plans, rating rules, and forms 
applicable. 


(a) Except as provided in subsection (b) of this section, the rates, rating 
plans, rating rules, and forms applicable to the insurance written by the 
Association shall be in accordance with the most recent manual rates or 
adjusted loss costs and forms that are legally in effect in the State. No special 
surcharge, other than those presently in effect, may be applied to the property 
insurance rates of properties located in the beach area. 

(b) The rates, rating plans, and rating rules for the separate policies of 
windstorm and hail insurance described in G.S. 58-45-35(b) shall be filed by 
the Association with the Commissioner for the Commissioner’s approval, 
disapproval, or modification. The provisions of Articles 40 and 41 of this 
Chapter shall govern the filings. Policy deductible plans, consistent with G.S. 
58-45-1(b), may be filed by the Association with the Commissioner for the 
Commissioner’s approval, disapproval, or modification. CLIO: chile cee: 
1969, c. 249; 1979, c. 601, s. 4; 1987 (Reg. Sess., 1988), c. 975, s. 24; 1991 (Reg. 
Sess., 1992), c. 784, s. 2; 1997-498, ss. 7, 8; 1999-114, s. 7.1.) 


Editor’s Note. — Session Laws 1997-498, s. 1997-498, s. 8, as amended by Session Laws 


14, is a severability clause. 1999-114, s. 7.1, effective January 1, 2002, 
Session Laws 1999-114, s. 8, contains a _ deleted the third sentence of subsection (b), 
severability clause. relating to windstorm and hail policies. 


_ Effect of Amendments. — Session Laws 


§ 58-45-50. Appeal from acts of Association to Commis- 
sioner; appeal from Commissioner to superior 
court. 


(a) Any person or any insurer who may be aggrieved by an act, ruling, or 
decision of the Association other than an act, ruling, or decision relating to (i) 
the cause or amount of a claimed loss or (ii) the reasonableness of expenses 
incurred by an insurer in adjusting windstorm and hail losses, may, within 30 
days after the ruling, appeal to the Commissioner. Any hearings held by the 
Commissioner under the appeal shall be in accordance with rules adopted by 
the Commissioner: Provided, however, the Commissioner is authorized to 
appoint a member of the Commissioner’s staff as deputy commissioner for the 
purpose of hearing those appeals and a ruling based upon the hearing shall 
have the same effect as if heard by the Commissioner. All persons or insureds 
aggrieved by any order or decision of the Commissioner may appeal as is 
provided in G.S. 58-2-75. 

(b) No later than 10 days before each hearing, the appellant shall file with 
the Commissioner or the Commissioner’s designated hearing officer and shall 
serve on the appellee a written statement of the appellant’s case and any 
evidence that the appellant intends to offer at the hearing. No later than five 
days before the hearing, the appellee shall file with the Commissioner or the 
designated hearing officer and shall serve on the appellant a written statement 
of the appellee’s case and any evidence that the appellee intends to offer at the 
hearing. Each hearing shall be recorded and may be transcribed. If the matter 
is between an insurer and the Association, the cost of the recording and 
transcribing shall be borne equally by the appellant and appellee; provided 
that upon any final adjudication the prevailing party shall be reimbursed for 
his share of such costs by the other party. If the matter is between an insured 
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and the Association, the cost of transcribing shall be borne equally by the 
appellant and appellee; provided that the Commissioner may order the 
Association to pay recording or transcribing costs for which the insured is 
financially unable to pay. Each party shall, on a date determined by the 
Commissioner or the designated hearing officer, but not sooner than 15 days 
after delivery of the completed transcript to the party, submit to the Commis- 
sioner or the designated hearing officer and serve on the other party, a 
proposed order. The Commissioner or the designated hearing officer shall then 
issue an order. (1967, c. 1111, s. 1; 1969, c. 249; 1985, c. 516, s. 3; 1989 (Reg. 
Sess., 1990), c. 1069, s. 18; 1991, c. 720, s. 4; 1999-219, s. 1.2; 2001-421, s. 4.2.) 


Editor’s Note. — Session Laws 2001-421, s. to (i) the cause or amount of a claimed loss or 
5.2 is a severability clause. (ii) the reasonableness of expenses incurred by 
Effect of Amendments. — Session Laws an insurer in adjusting windstorm and hail 
2001-421, s. 4.2, effective September 22, 2001, losses” for “relating to the cause or amount of a 
added the subsection designations; in the first claimed loss.” 
sentence of subsection (a) substituted “relating 


§ 58-45-55. Reports of inspection made available. 


All reports of inspection performed by or on behalf of the Association shall be 
made available to the members of the Association, applicants, agent or broker, 
and the Commissioner. (1967, c. 1111, s. 1; 1969, c. 249.) 


§ 58-45-60. Association and Commissioner immune from 
liability. 


There shall be no liability on the part of and no cause of action of any nature 
shall arise against any member insurer, the Association or its agents or 
employees, the board of directors, or the Commissioner or his representatives 
for any action taken by them in good faith in the performance of their powers 
and duties under this Article. (1967, c. 1111, s. 1; 1969, c. 249; 1991, c. 720, s. 
4; 1999-114, s. 5.) 


§ 58-45-65. Association to file annual report with Commis- 
sioner. 


The Association shall file in the office of the Commissioner on an annual 
basis on or before January 1 a statement which shall summarize the transac- 
tions, conditions, operations and affairs of the Association during the preceding 
year. Such statement shall contain such matters and information as are 
prescribed by the Commissioner and shall be in such form as is approved by 
him. The Commissioner may at any time require the Association to furnish to 
him any additional information with respect to its transactions or any other 
matter which the Commissioner deems to be material to assist him in 
evaluating the operation and experience of the Association. (1967;.c.:1111 +s_13 
1969, c. 249; 1987 (Reg. Sess., 1988), c. 975, s. 27.) 


§ 58-45-70. Pi ones may examine affairs of Associa- 
ion. 


The Commissioner may from time to time make an examination into the 
affairs of the Association when he deems it to be prudent and in undertaking 
such examination he may hold a public hearing pursuant to the provisions of 
G.S. 58-2-50. The expenses of such examination shall be borne and paid by the 
Association. (1967, c. 1111, s. 1; 1969, c. 249.) 
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§ 58-45-75. Commissioner authorized to promulgate rea- 
sonable rules and regulations. 


The Commissioner shall have authority to make reasonable rules and 
regulations, not inconsistent with law, to enforce, carry out and make effective 
the provisions of this Article. The Commissioner shall not be liable for any act 
or omission in connection with the administration of the duties imposed upon 


ba ploy provisions of this Article. (1967, c. 1111, s. 1; 1969, c. 249; 1991, c. 
,8. 4. 


§ 58-45-80. Premium taxes to be paid through Association. 


All premium taxes due on insurance written under this Article shall be 
remitted by each insurer to the Association; and the Association, as collecting 
agent for its member companies, shall forward all such taxes to the Secretary 
of Revenue as provided in Article 8B of Chapter 105 of the General Statutes. 
(1985 (Reg. Sess., 1986), c. 928, s. 10; 1995 (Reg. Sess., 1996), c. 747, s. 12.) 


Editor’s Note. — Session Laws 1995 (Reg. does not obligate the General Assembly to ap- 
Sess., 1996), c. 747, s. 16, provides: “This act propriate funds.” 


§ 58-45-85. Assessment; inability to pay. 


If any insurer fails, by reason of insolvency, to pay any assessment as 
provided in this Article, the amount assessed each insurer shall be immedi- 
ately recalculated, excluding the insolvent insurer, so that its assessment is 
assumed and redistributed among the remaining insurers. Any assessment 
against an insolvent insurer shall not be a charge against any special deposit 
fund held under the provisions of Article 5 of this Chapter for the benefit of 
policyholders. (1991 (Reg. Sess., 1992), c. 784, s. 7.) 


ARTICLE 46. 


Fair Access to Insurance Requirements. 


§ 58-46-1. Purpose and geographic coverage of Article. 


(a) It is the purpose of this Article to provide a program whereby adequate 
basic property insurance may be made available to property owners having 
insurable property in the State. It is further the purpose of this Article to 
encourage the improvement of properties located in the State and to arrest the 
decline of properties located in the State. It is the intent of the General 
Assembly in creating and, from time to time, amending this Article that the 
market provided by this Article not be the first market of choice, but the 
market of last resort. 

(b) This Article shall apply to all geographic areas of the State except the 
“Beach Area” defined in G.S. 58-45-5(2). . . 

(c) As used in this Article, “crime insurance” means insurance against losses 
resulting from robbery, burglary, larceny, and similar crimes, as more specifi- 
cally defined and limited in the various crime insurance policies, or their 
successor forms of coverage, approved by the Commissioner and issued by the 
Association. Such policies shall not be more restrictive than those issued under 
the Federal Crime Insurance Program authorized by Public Law 91-609. 
(1969, c. 1284; 1985, c. 519, s. 1; 1986, Ex. Sess., c. 7, s. 4; 1985 (Reg. Sess., 
1986), c. 1027, s. 24; 1987, c. 731, s. 1; 1987 (Reg. Sess., 1988), c. 975, s. 18; 


1997-498, s. 10.) 
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§ 58-46-2. Persons who can be insured by the Association. 


As used in this Article, “person” includes any county, city, or other political 
subdivision of the State of North Carolina. (2000-122, s. 6.) 


Editor’s Note. — Session Laws 2000-122, s. 
11, made this section effective July 14, 2000. 


§ 58-46-5. Organization of underwriting association. 


All insurers licensed to write and writing property insurance in this State on 
a direct basis are authorized, subject to the approval and regulation by the 
Commissioner, to establish and maintain a FAIR Plan (Fair Access to Insur- 
ance Requirements) and to establish and maintain an underwriting associa- 
tion and to formulate, and from time to time, to amend the plans and articles 
of the association and rules and regulations in connection therewith, and to 
assess and share on a fair and equitable basis all expenses, income and losses 
incident to such FAIR Plan and underwriting association in a manner 
consistent with the provisions of this Article. (1969, c. 1284; 1985, c. 519, s. 2.) 


§ 58-46-10. Participation in association. 


(a) Every insurer authorized to write basic property insurance in this State 
except town and county mutual insurance associations and assessable mutual 
companies as authorized by G.S. 58-7-75(5)b, 58-7-75(5)d and 58-7-75(7)b and 
except an insurer who only writes insurance on property exempted from 
taxation by the provisions of G.S. 105-278.1 through 105-278.8 shall be 
required to become and remain a member of the Plan and underwriting 
association and comply with the requirements thereof as a condition of its 
are to transact basic property insurance business in the State of North 

arolina. 

(b) An agent who is licensed under Article 33 of this Chapter as an agent of 
a company which is a member of the Association established under this Article 
shall not be deemed an agent of the Association. (1969, c. 1284; 1971, c. 1067, 
Sa LSLOSb i cholG ced OS) MCL OAGus slo GO e172) sae, 


OPINIONS OF ATTORNEY GENERAL 


The credit referred to in this section isto participating insurers in the State, but it does 
be accumulated by the Federal Insurance De- reduce the possibility of a call upon the State. 
velopment Fund and is available to pay See opinion of the Attorney General to the 
reinsured riot-caused losses. It is not a credit Honorable Edwin S. Lanier, Commissioner of 
which accrues to the benefit of the individual Insurance, 40 N.C.A.G. 333 (1969). 


§ 58-46-15. Requirements of Plan and authority of Associ- 
ation. 


The Association formed pursuant to the provisions of this Article shall have 
authority on behalf of its members to cause to be issued basic property 
insurance policies, including coverage for farm risks; and shall offer additional 
extended coverage, optional perils endorsements, and crime insurance policies, 
or their successor forms of coverage; to reinsure in whole or in part, any such 
policies; and to cede any such reinsurance. The Plan adopted, pursuant to the 
provision of this Article, shall provide, among other things, for the perils to be 
covered, compensation and commissions, assessments of members, the sharing 
of expenses, income and losses on an equitable basis, cumulative weighted 
voting for the board of directors of the Association, the administration of the 
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Plan and Association and any other matter necessary or convenient for the 
purpose of assuring fair access to insurance requirements. The directors of the 
Association may, subject to the approval of the Commissioner, amend the plan 
of operation at any time. The Commissioner may review the plan of operation 
at any time he deems to be expedient or prudent, but not less than once in each 
calendar year. After review of such plan the Commissioner may amend the 
plan after consultation with the directors and upon certification to the 
directors of such amendment. (1969, c. 1284; 1985, c. 519, s. 4; 1986, Ex. Sess., 
c. 7, SS. 5, 6; 1985 (Reg. Sess., 1986), c. 1027, s. 23; 1967NC Wi51, or lec O64. 
24; 1987 (Reg. Sess., 1988), c. 975, ss. 25, 29.) 


§ 58-46-20. Authority of Commissioner. 


(a) Within 90 days following July 2, 1969, and before August 1, 1969, the 
directors of the association shall submit to the Commissioner for his review, a 
_ proposed FAIR Plan and articles of the association consistent with the 
provisions of this Article. 

(b) The FAIR Plan and articles of association shall be subject to approval by 
the Commissioner and shall take effect 10 days after having been approved by 
him. If the Commissioner disapproves all or any part of the proposed Plan and 
articles, the directors of the association shall within 30 days submit for review 
an appropriately revised Plan and articles and if the directors fail to do so, the 
Commissioner shall thereafter promulgate such Plan and articles not incon- 
sistent with the provisions of this Article. 

(c) The Commissioner may designate the kinds of property insurance 
policies on principal residences to be offered by the association, including 
insurance policies under Article 36 of this Chapter, and the commission rates 
to be paid to agents or brokers for these policies, if he finds, after a hearing held 
in accordance with G.S. 58-2-50, that the public interest requires the designa- 
tion. The provisions of Chapter 150B do not apply to any procedure under this 
subsection, except that G.S. 150B-39 and G.S. 150B-41 shall apply to a hearing 
under this subsection. Within 30 days after the receipt of notification from the 
Commissioner of a change in designation pursuant to this subsection, the 
association shall submit a revised plan and articles of association for approval 
in accordance with subsection (b) of this section. 

(d) As used in this section and in G.S. 58-46-15, “FAIR Plan”, “plan of 
operation”, and “articles of association” include all written rules, practices, and 
procedures of the Association, except for staffing and personnel matters. (1969, 
¢ 128471986; Ex: Sess., c. 7, s. 7; 1987, c. 731, s. 1; 1991, ¢..720, s. 4; 1991 (Reg. 
Sess., 1992), c. 784, s. 6.) 


§ 58-46-25. Temporary directors of association. 


Within 10 days after July 2, 1969, the Commissioner shall appoint a 
temporary board of directors of the association, which temporary board of 
directors may prepare and submit a Plan of operation and articles of associa- 
tion in accordance with G.S. 58-46-20. (1969, c. 1284.) 


§ 58-46-30. Appeals; judicial review. 


The association shall provide reasonable means, to be approved by the 
Commissioner, whereby any person or insurer affected by any act or decision of 
the administrators of the Plan or underwriting association, other than an act 
or decision relating to the cause or amount of a claimed loss, may be heard in 
person or by an authorized representative, before the governing board of the 
association or a designated committee. Any person or insurer aggrieved by any 
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decision of the governing board or designated committee, may be appealed to 
the Commissioner within 30 days after the date of the ruling or decision. The 
Commissioner, after a hearing held under rules adopted by the Commissioner, 
shall issue an order approving or disapproving the act or decision with respect 
to the matter that is the subject of appeal. The Commissioner may appoint a 
member of the Commissioner’s staff as deputy commissioner for the purpose of 
hearing the appeals and a ruling based on the hearing has the same effect as 
if heard by the Commissioner. All persons or insurers or their representatives 
aggrieved by any order or decision of the Commissioner may appeal as 
provided in G.S. 58-2-75. 

No later than 10 days before each hearing, the appellant shall file with the 
Commissioner or the designated hearing officer and shall serve on the appellee 
a written statement of the appellant’s case and any evidence that the appellant 
intends to offer at the hearing. No later than five days before the hearing, the 
appellee shall file with the Commissioner or the designated hearing officer and 
shall serve on the appellant a written statement of the appellee’s case and any 
evidence that the appellee intends to offer at the hearing. Each hearing shall 
be recorded and may be transcribed. If the matter is between an insurer and 
the Association, the cost of the recording and transcribing shall be borne 
equally by the appellant and appellee; provided that upon any final adjudica- 
tion the prevailing party shall be reimbursed for his share of such costs by the 
other party. If the matter is between an insured and the Association, the cost 
of transcribing shall be borne equally by the appellant and appellee; provided 
that the Commissioner may order the Association to pay recording or tran- 
scribing costs for which the insured is financially unable to pay. Each party 
shall, on a date determined by the Commissioner or the designated hearing 
officer, but not sooner than 15 days after delivery of the completed transcript 
to the party, submit to the Commissioner or the designated hearing officer and 
serve on the other party, a proposed order. The Commissioner or the designated 
hearing officer shall then issue an order. (1969, c. 1284; 1985, c. 519, s. 5; 1989 
(Reg. Sess., 1990), c. 1069, s. 19; 1999-219, s. 1.3.) . 


§ 58-46-35. Reports of inspection made available; immu- 
nity from liability. 


All reports of inspection performed by or on behalf of the association shall be 
made available to the members of the association, applicants and the Com- 
missioner. There shall be no liability on the part of and no cause of action of any 
nature shall arise against any member insurer, the Association or its agents or 
employees, the board of directors, or the Commissioner or his representatives 
for any action taken by them in good faith in the performance of their powers 
and duties under this Article. (1969, c. 1284; 1999-114, s. 6.) 


§ 58-46-40. Assessment; inability to pay. 


In the event any insurer fails by reason of insolvency to pay any assessment 
as provided herein, the amount assessed each insurer shall be immediately 
recalculated excluding therefrom the insolvent insurer so that its assessment 
is, In effect, assumed and redistributed among the remaining insurers. Such an 
assessment against an insolvent insurer shall not be a charge against any 
special deposit fund held under the provisions of Article 5 of this Chapter for 
the benefit of policyholders. (1969, c. 1284; 1985, c. 519, s. 7; 1991, c. 720, s. 26.) 
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§ 58-46-45. Premium taxes to be paid through Association. 


All premium taxes due on insurance written under this Article shall be 
remitted by each insurer to the Association; and the Association, as collecting 
agent for its member companies, shall forward all such taxes to the Secretary 
of Revenue as provided in Article 8B of Chapter 105 of the General Statutes. 
(1985 (Reg. Sess., 1986), c. 928, s. 10; 1995 (Reg. Sess., 1996), c. 747, s. 13.) 


Editor’s Note. — Session Laws 1995 (Reg. does not obligate the General Assembly to ap- 
Sess., 1996), c. 747, s. 16, provides: “This act propriate funds.” 


§ 58-46-50. Annual reports. 


On or before January 1 of each year the association shall file with the 
Commissioner a statement that summarizes the transactions, conditions, 
operations, and affairs of the association during the preceding year. The 
_ statement shall contain such matters and information as are prescribed by the 
Commissioner and shall be in such form as is approved by him. The Commis- 
sioner may at any time require the association to furnish him with any 
additional information with respect to its transactions or any other matter that 
the Commissioner deems to be material to assist him in evaluating the 
eo and experience of the association. (1987 (Reg. Sess., 1988), c. 975, s. 


§ 58-46-55. Rates, rating plans, rating rules, and forms 
| applicable. 


The rates, rating plans, rating rules, and forms applicable to the insurance 
written by the association shall be in accordance with the most recent manual 
rates or adjusted loss costs and forms that are legally in effect in this State. No 
special surcharge, other than those presently in effect, may be applied to the 
property insurance rates of properties located in the geographic areas to which 
this Article applies. (1987 (Reg. Sess., 1988), c. 975, s. 28; 1991 (Reg. Sess., 
1992),-c. 784, :s. 3.) 


ARTICLE 47. 


Workers’ Compensation Self-Insurance. 


8§ 58-47-1 through 58-47-50: Repealed by Session Laws 1997-362, s. 
2. 


Part 1. Employer Groups. 


§ 58-47-60. Definitions. 


As used in this part: 
(1) “Act” Teas the Workers’ Compensation Act in Article 1 of Chapter 97 


of the General Statutes, as amended. 

(2) “Affiliate” has the same meaning as in G.S. 58-19-5(1). 

(3) “Annual statement filing” means the most recent annual filing made 
with the Commissioner under G.S. 58-2-165. 

(4) “Board” means the board of trustees or other governing body of a 


group. 
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(5) “Books and records” means all files, documents, and databases in a 
paper form, electronic medium, or both. 

(6) “Control” means “control” as defined in G.S. 58-19-5(2). 

(7) “GAAP financial statement” means a financial statement as defined by 
generally accepted accounting principles. 

(8) “Group” means two or more employers who agree to pool their workers 
compensation liabilities under the Act and are licensed under this 
Part. | 

(9) “Hazardous financial condition” means that, based on its present or 
reasonably anticipated financial condition, a person is insolvent or, 
although not financially impaired or insolvent, is unlikely to be able: 
a. To meet obligations for known claims and reasonably anticipated 

claims; or 

b. To pay other obligations in the normal course of business. 

(10) “Member” means an employer that participates in a group. 

(11) “Qualified actuary” means a member in good standing of the Casualty 
Actuarial Society or a member in good standing of the American 
Academy of Actuaries, who has been approved as qualified for signing 
casualty loss reserve opinions by the Casualty Practice Council of the 
American Academy of Actuaries, and is in compliance with GS. 
58-2-171. 

(12) “Rate” means the cost of insurance per exposure unit, whether 
expressed as a single number or as a prospective loss cost with an 
adjustment to account for the treatment of expenses, profit, and 
variations in loss experience, before any application of individual risk 
variations based on loss or expense considerations, and does. not 
include minimum premiums. ae 

(13) “Service company” means an entity that has contracted with an 
employer or group for the purpose of providing any services related to 
claims adjustment, loss control, or both. 

(14) “Third-party administrator” or “TPA” means a person engaged by a 
board to execute the policies established by the board and to provide 
day-to-day management of the group. “Third-party administrator” or 
“TPA” does not mean: 

a. An employer acting on behalf of its employees or the employees of 
one or more of its affiliates. 

b. An insurer that is licensed under this Chapter or that is acting as 
an insurer with respect to a policy lawfully issued and delivered 
by it and under the laws of a state in which the insurer is licensed 
to write insurance. 

c. An agent or broker who is licensed by the Commissioner under 
Article 33 of this Chapter whose activities are limited exclusively 
to the sale of insurance. 

d. An adjuster licensed by the Commissioner under Article 33 of this 
Chapter whose activities are limited to adjustment of claims. 

e. aa ria who is an officer, a member, or an employee of a 

oard. 

(15) “Underwriting” means the process of selecting risks and classifying 
them according to their degrees of insurability so that the appropriate 
rates may be assigned. The process also includes rejection of those 
risks that do not qualify. (1997-362, s. 3; 2001-223, s. 21.1.) 


Editor’s Note. — Session Laws 2001-223, s. and reasonably anticipated claims or to pay 
27 is a severability clause. other obligations in the normal course of busi- 

Effect of Amendments. — Session Laws ness” at the end of the introductory language of 
2001-2238, s. 21.1, effective June 15, 2001, de- subdivision (9); and added subdivisions (9)a 
leted “able to meet obligations for known claims and (9)b. 
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§ 58-47-65. Licensing; qualification for approval. 


(a) No group shall self-insure its workers’ compensation liabilities under the 
Act unless it is licensed by the Commissioner under this Part. 

_(b) An applicant for a license shall file with the Commissioner the informa- 
tion required by subsection (f) of this section on a form prescribed by the 
Commissioner at least 90 days before the proposed licensing date. The 
applicant shall furnish to the Commissioner satisfactory proof of the proposed 
groups financial ability, through its members, to comply with the Act. No 
application is complete until the Commissioner has received all required 
information. 

(c) The group shall comprise two or more employers who are members of and 
are sponsored by a single bona fide trade or professional association. The 
association shall (1) comprise members engaged in the same or substantially 
similar business or profession within the State, (ii) have been incorporated in 
North Carolina, (iii) have been in existence for at least five years before the 
date of application to the Commissioner to form a group, and (iv) submit a 
written determination from the Internal Revenue Service that it is exempt 
from taxation under 26 U.S.C. § 501(c). This subsection does not apply to a 
group that was organized and approved under North Carolina law before July 


yeees 


return for the license. 
(f) The license application shall comprise the following information: 

(1) Biographical affidavits providing the education, prior occupation, 
business experience, and other supplementary information submitted 
for each promoter, incorporator, director, trustee, proposed manage- 
ment personnel, and other persons similarly situated. 

(2) A forecast for a five-year period based on the initial capitalization of 
the proposed group and its plan of operation. The forecast shall be 
prepared by a certified public accountant, a qualified actuary, or both, 
be in sufficient detail for a complete analysis to be performed, and be 
accompanied by a list of the assumptions utilized in making the 
forecast. 

(3) An individual application, under G.S. 58-47-125, of each member 
applying for coverage in the proposed group on the inception date of 
the proposed group, with a current GAAP financial statement of each 
member. The financial statements are confidential, but the Commis- 
sioner may use them in any judicial or administrative proceeding. 

(4) A breakdown of all forecasted administrative expenses for the pro- 
posed group’s fiscal year in a dollar amount and as a percentage of the 
estimated annual premium. . 

(5) The proposed group’s procedures for evaluating the current and 
continuing financial strength of members. 
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(6) Evidence of the coverage required by G.S. 58-47-95. ; 

(7) Demonstration provided by the board, satisfactory to the Commis- 
sioner, that the proposed group’s member employee base is actuarially 
sufficient in numbers and provides an actuarially appropriate spread- 
ing of risk. 

(8) An assessment plan under G.S. 58-47-135(a). 

(9) A listing of the estimated premium to be developed for each member 
individually and in total for the proposed group. Payroll data for each 
of the three preceding years shall be furnished by risk classification. 

(10) An executed agreement by each member showing the member’s 
obligation to pay to the proposed group not less than twenty-five 
percent (25%) of the member’s estimated annual premium not later 
than the first day of coverage afforded by the proposed group. 

(11) Composition of the initial board. | 

(12) An indemnity agreement on a form prescribed by the Commissioner. 

(13) Proof, satisfactory to the Commissioner, that either the applicant has 
within its own organization ample facilities and competent personnel 
to service its program for underwriting, claims, and industrial safety 
engineering, or that the applicant will contract for any of these 
services. If the applicant is to perform any servicing, biographical 
affidavits of those persons who will be responsible for or performing 
servicing shall be included with the information in subdivision (1) of 
this subsection. If a group contracts with a service company or TPA to 
administer and adjust claims, the group shall provide proof of com- 
pliance with the other provisions of this Part. 

(14) A letter stipulating the applicant’s acceptance of membership in the 
North Carolina Self-Insurance Guaranty Association under Article 4 
of Chapter 97 of the General Statutes. 

(15) Any other specific information the Commissioner considers relevant 
to the organization of the proposed group. 

(g) Every applicant shall execute and file with the Commissioner an 
agreement, as part of the application, in which the applicant agrees to deposit 
with the Commissioner cash or securities acceptable to the Commissioner. 
(1997-362, s. 3; 1999-132, s. 13.1.) 


Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 487. 


$ 58-47-70. License denial; termination; revocation; re- 
strictions. 


(a) Ifthe Commissioner denies a license, the Commissioner shall inform the 
applicant of the reasons for the denial. The Commissioner may issue a license 
to an applicant that remedies the reasons for a denial within 60 days after the 
Commissioner’s notice. The Commissioner may grant additional time to an 
applicant to remedy any deficiencies in its application. A request for an 
extension of time shall be made in writing by the applicant within 30 days after 
the Commissioner’s notice. If the applicant fails to remedy the reasons for the 
denial, the application shall be withdrawn or denied. 

(b) A group shall not terminate its license or cease the writing of renewal 
business without obtaining prior written approval from the Commissioner. The 
Commissioner shall not grant the request of any group to terminate its license 
unless the group has closed or reinsured all of its incurred workers’ compen- 
sation obligations and has settled all of its other legal obligations, including 
known and unknown claims and associated expenses. 
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(c) soaps shall transfer its workers’ compensation obligations under an 
assumption reinsurance agreement without lyi 2 of Articl 
10 cited Thanter: ut complying with Part 2 o icle 

(d) Every group is subject to Article 19 of this Chapter. No group shall merge 


with another group unless both groups are engaged in th sailae 
type of business. (1997-362, s. 3.) Pp gaged in the same or a simi 


§ 58-47-75. Reporting and records. 


(a) As used in this section: 


(1) “Audited financial report” has the same meaning as in the NAIC Model 
ee Requiring Annual Audited Financial Reports, as specified in G.S. 

(2) “Duplicate record” means a counterpart produced by the same impres- 
sion as the original record, or from the same matrix, or by mechanical 
or electronic rerecording or by chemical reproduction, or by equivalent 
techniques, such as imaging or image processing, that accurately 
reproduce the original record. 

(3) “Original record” means the writing or recording itself or any counter- 
part intended to have the same effect by a person executing or issuing 
it, in the normal and ordinary course of business, or data stored in a 
computer or similar device, the printout or other output readable by 
sight, shown to reflect the data accurately. An “original” of a photo- 
graph includes the negative or any print from the negative. 

(b) Each group shall file with the Commissioner the following: 

(1) A statement in accordance with G.S. 58-2-165. 

(2) An audited financial report. 

(3) Annual payroll information within 90 days after the close of its fiscal 
year. The report shall summarize the payroll by annual amount paid 
and by classifications using the rules, classifications, and rates set 
forth in the most recently approved Workers’ Compensation and 
Employers’ Liability Insurance Manual governing audits of payrolls 
and adjustments of premiums. Each group shall maintain true and 
accurate payroll records. The payroll records shall be maintained to 
allow for verification of the completeness and accuracy of the annual 
payroll report. 

(c) Each group shall make its financial statement and audited financial 
report available to its members upon request. 

(d) All records shall be maintained by the group for the years during which 
an examination under G.S. 58-2-131 has not yet been completed. 

(e) All records that are required to be maintained by this section shall be 
either original or duplicate records. ' 

(f) If only duplicate records are maintained, the following requirements 
apply: 
i (i) The data shall be accessible to the Commissioner in legible form, and 

legible, reproduced copies shall be available. 3 . 

(2) Before the destruction of any original records, the group in possession 

of the original records shall: . 

a. Verify that the records stored consist of all information contained 
in the original records, and that the original records can be 
reconstructed therefrom in a form acceptable to the Commis- 
sioner; and ; 

b. Implement disaster preparedness or disaster recovery procedures 
that include provisions for the maintenance of duplicate records 
at an off-site location. 

(3) Adequate controls shall be established with respect to the transfer and 
maintenance of data. 
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(g) Each group shall maintain its records under G.S. 58-7-50, G.S. 58-7-55, 
and the Act. 

(h) All books of original entry and corporate records shall be retained by the 
group or its successor for a period of 15 years after the group ceases to exist. 
(1997-362, s. 3.) 


§ 58-47-80. Assets and invested assets. 


Funds shall be held and invested by the board under G.S. 58-7-160, 58-7-162, 
58-7-163, 58-7-165, 58-7-167, 58-7-168, 58-7-170, 58-7-172, 58-7-173, 58-7-178, 
58-7-179, 58-7-180, 58-7-183, 58-7-185, 58-7-187, 58-7-188, 58-7-192, 58-7-193, 
58-7-195, 58-7-197, 58-7-200, and 58-19-10. (1997-362, s. 3; 2001-223, s. 21.2.) 


Editor’s Note. — Session Laws 2001-223, s. subdivision (9), deleted “58-7-177,” following 
27 is a severability clause. “58-7-173,” and added “and 58-7-200” at the end 
Effect of Amendments. — Session Laws _ of the subdivision. 
2001-223, s. 21.2, effective June 15, 2001, in 


§ 58-47-85. Surplus requirements. 


Every group shall maintain minimum surplus under one of the options in 
subdivision (1), (2), or (3) of this section: 

(1) Maintain minimum surplus in accordance with Article 12 of this 
Chapter. A group organized and authorized before the effective date of 
this section shall comply with this section under the following 
schedule: 

a. Forty percent (40%) of the surplus, in accordance with Article 12, 
by January 1, 1999. 

b. Fifty-five percent (55%) of the surplus, in accordance with Article 
12, by January 1, 2000. 

c. Seventy percent (70%) of the surplus, in accordance with Article 12, 
by January 1, 2001. 

d. Kighty-five percent (85%) of the surplus, in accordance with Article 
12, by January 1, 2002. 

e. One hundred percent (100%) of the surplus, in accordance with 
Article 12, by January 1, 20038. 

The Commissioner shall not approve any dividend request that 

results in a surplus that is less than one hundred percent (100%) of 

the minimum surplus required by Article 12 of this Chapter. 

(2) Maintain minimum surplus at an amount equal to ten percent (10%) 
of the group’s total undiscounted outstanding claim liability, accord- 
ing to the group’s annual statement filing, or such other amount as the 
Commissioner prescribes based on, but not limited to, the financial 
condition of the group and the risk retained by the group. In addition, 
the group shall: 

a. Maintain specific excess insurance or reinsurance that provides 
the coverage limits in G.S. 58-47-95(a). The group shall retain no 
specific risk greater than five percent (5%) of the group’s total 
annual earned premium according to the group’s annual state- 
ment filing. 

b. Maintain aggregate excess insurance or reinsurance with a cover- 
age limit being the greater of two million dollars ($2,000,000) or 
twenty percent (20%) of the group’s annual earned premium, 
according to the group’s annual statement filing. The aggregate 
excess attachment point shall be one hundred ten percent (110%) 
of the annual earned premium, according to the group’s annual 
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statement filing. The required attachment point shall be reduced 
by each point, or fraction of a point, that a group’s expense ratio 
exceeds thirty percent (30%). Conversely, the required attach- 
ment point may be increased by each point, or fraction of a point, 
that a groups expense ratio is less than thirty percent (30%), but 
in no event shall the attachment point be greater than one 
hundred fifteen percent (115%) of the annual earned premium. 

c. Adopt a policy whereby every member: 

1. Pays a deposit to the group of twenty-five percent (25%) of the 
member’s estimated annual earned premium, or another 
amount that the Commissioner prescribes based on, but not 
limited to, the financial condition of the group and the risk 
retained by the group; or 

2. Once every year files with the group the member’s most recent 
year-end balance sheet, which, at a minimum, is compiled by 
an independent certified public accountant. The balance 
sheet shall demonstrate that the member’s financial position 
does not show a deficit equity and is appropriate for mem- 
bership in the group. At the request of the Commissioner, the 
group shall make these filings available for review. These 
filings shall be kept confidential; provided that the Commis- 
sioner may use that information in any judicial or adminis- 
trative proceeding. 

(3) Maintain minimum surplus at an amount equal to three hundred 
thousand dollars ($300,000). The group shall immediately assess its 
members if, at any time, the group’s surplus is less than the minimum 
surplus amount. In addition, the group shall maintain: 

a. Specific excess insurance or reinsurance that provides coverage 
limits pursuant to G.S. 58-47-95(a). The group shall retain no 
specific risk greater than five percent (5%) of the group’s total 
annual earned premium according to the group’s annual state- 
ment filing. 

b. Aggregate excess insurance or reinsurance with a coverage limit 
being the greater of two million dollars ($2,000,000) or twenty 
percent (20%) of the group’s annual earned premium, according to 
the group’s annual statement filing. The aggregate excess attach- 
ment point shall be one hundred ten percent (110%) of the annual 
earned premium, according to the group’s annual statement 
filing. The required attachment point shall be reduced by each 
point, or fraction of a point, that a sroup’s expense ratio exceeds 
thirty percent (30%). Conversely, the required attachment point 
may be increased by each point, or fraction of a point, that a 
group’s expense ratio is less than thirty percent (30%), but in no 
event shall the attachment point be greater than one hundred 
fifteen percent (115%) of the annual earned premium. 

The Commissioner may require different levels, or waive the requirement, of 
specific and aggregate excess loss coverage consistent with the market avail- 
ability of excess loss coverage, the group’s claims experience, and the group’s 
financial condition. (1997-362, s. 3; 1999-132, s. 13.2.) 


Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 487. 
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§ 58-47-90. Deposits. 


(a) Each group shall deposit with the Commissioner an amount equal to ten 
percent (10%) of the group’s total annual earned premium, according to the 

oup’s annual statement filing, but not less than S1X hundred thousand 
dollars ($600,000), or another amount that the Commissioner prescribes based 
on, but not limited to, the financial condition of the group and the risk retained 
by the group. 

(b) G.S. 58-5-1, 58-5-20, 58-5-25, 58-5-30, 58-5-35, 58-5-40, 58-5-63, 58-5-75, 
58-5-80, 58-5-90(a) and (c), 58-5-95, 58-5-110, 58-5-115, and 58-5-120 apply to 

oups. 
eva group organized and authorized before January 1, 1998, has until 
January 1, 2001, to comply with subsection (b) of this section. However, a 
dividend request shall not be approved by the Commissioner until the group 
has replaced its surety bonds with the deposit required by subsection (b) of this 
section. 

(d) No judgment creditor, other than a claimant entitled to benefits under 
the Act, may levy upon any deposits made under this section. 

(e) Surety bonds shall be in a form prescribed by the Commissioner and 
issued by an insurer authorized by the Commissioner to write surety business 
in North Carolina. 

(f) Any surety bond may be exchanged or replaced with another surety bond 
that meets the requirements of this section if 90 days’ advance written notice 
is provided to the Commissioner. An endorsement to a surety bond shall be 
filed with the Commissioner within 30 days after its effective date. 

(g) If a group ceases to self-insure, dissolves, or transfers its workers’ 
compensation obligations under an assumption reinsurance agreement, the 
Commissioner shall not release any deposits until the group has fully dis- 
charged all of its obligations under the Act. (1997-362, s. 3.) 


Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 487. 


§ 58-47-95. Excess insurance and reinsurance. 


(a) Each group, on or before its effective date of operation and on a 
continuing basis thereafter, shall maintain specific and aggregate excess loss 
coverage through an insurance policy or reinsurance contract. Groups shall 
maintain limits and retentions commensurate with their exposures. A group’s 
retention shall be the lowest retention suitable for groups with similar 
exposures and annual premium. The Commissioner may require different 
levels, or waive the requirement, of specific and aggregate excess loss coverage 
consistent with the market availability of excess loss coverage, the group’s 
claims experience, and the group’s financial condition. 

(b) Any excess insurance policy or reinsurance contract under this section 
shall be issued by a licensed insurance company, an approved surplus lines 
insurance company, or an accredited reinsurer, and shall: 

(1) Provide for at least 30 days’ written notice of cancellation by certified 
mail, return receipt requested, to the group and to the Commissioner. 
(2) Be renewable automatically at its expiration, except upon 30 days’ 
written notice of nonrenewal by certified mail, return receipt re- 
quested, to the group and to the Commissioner. 
_ (c) Every group shall provide to the Commissioner evidence of its excess 
insurance or reinsurance coverage, and any amendments, within 30 days after 
their effective dates. Every group shall, at the request of the Commissioner, 
furnish copies of any excess insurance policies or reinsurance contracts and 
any amendments. (1997-362, s. 3.) 
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§ 58-47-100. Examinations. 


G.S. 58-2-131 through G.S. 58-2-134 ] : 
1999-132, s. 11.7.) apply to groups. (1997-362, s. 3; 


§ 58-47-105. Dividends and other distributions. 


(a) Group dividends and other distributions shall be made in accordance 
with G.S. 58-7-130, 58-8-25(b), and 58-19-30. A group shall be in compliance 
with this Part before payment of dividends or other distributions to its 
members. No group shall pay dividends or other distributions to its members 
until two years after the group’s licensing date. 

(b) Payment of dividends to the members of any group shall not be 


contingent upon the maintenance or continuance of membership in the group. 
(1997-362, s. 3.) 


§ 58-47-110. Premium rates. 


(a) As used in this section: 

(1) “Bureau” means the North Carolina Rate Bureau in Article 36 of this 
Chapter. 

(2) “Expenses” means that portion of a premium rate attributable to 
acquisition, field supervision, collection expenses, and general ex- 
penses, as determined by the group. 

(3) “Multiplier” means a group’s determination of the expenses, other 
than loss expense and loss adjustment expense, associated with 
writing workers’ compensation and employers’ liability insurance, 
which shall be expressed as a single nonintegral number to be applied 
equally and uniformly to the prospective loss costs approved by the 
Commissioner in making rates for each classification of risks utilized 
by that group. 

(4) “Prospective loss costs” means that portion of a rate that does not 
include provisions for expenses (other than loss adjustment expenses) 
or profit and that is based on historical aggregate losses and loss 
adjustment expenses adjusted through development to their ultimate 
value and forecasted through trending to a future point in time. 

(5) “Supplementary rating information” means any manual or plan of 
rates, classification, rating schedule, minimum premium, policy fee, 
rating rule, rate-related underwriting rule, experience rating plan, 
statistical plan, and any other similar information needed to deter- 
mine the applicable rate in effect or to be in effect. 

(b) Rates and the effective date shall be submitted by the group to the 
Commissioner for prior approval in the form of a rate filing. The rate filing: 

(1) Shall be on a form prescribed by the Commissioner and shall be 
supported by competent analysis, prepared by an actuary who is a 
member in good standing of the Casualty Actuarial Society or the 
American Academy of Actuaries, demonstrating that the resulting 
rates meet the standards of not being excessive, inadequate, or 
unfairly discriminatory; ; ’ 

(2) Shall have the final rates and the effective date determined indepen- 
dently and individually by the group; phi) 

(3) Shall have manual rates that are the combination of the prospective 

~ loss costs and the multiplier; 

(4) Shall file any other information that the group considers relevant and 
shall provide any other information requested by the Commissioner; 

(5) Shall be considered complete when the required information and all 
additional information requested by the Commissioner is received by 
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the Commissioner. When a filing is not accompanied by the informa- 
tion required under this section, the Commissioner shall inform the 
group within 30 days after the initial filing that the filing is incom- 
plete and shall note the deficiencies. If information required by a rate 
filing or requested by the Commissioner is not maintained or cannot 
be provided, the group shall certify that to the Commissioner; 

(6) May include deviations to the prospective loss cost based on the 
group’s anticipated experience. Sufficient documentation supporting 
the deviations and the impact of the deviation shall be included in the 
rate filing. Expense loads, whether variable, fixed, or a combination of 
variable and fixed, may vary by individual classification or grouping. 
Each filing that varies the expense load by class shall specify the 
expense factor applicable to each class and shall include information 
supporting the justification for the variation; 

(7) Shall include any proposed use of a premium-sized discount program, 
a schedule rating program, a small deductible credit program or an 
expense constant or minimum premium, and the use shall be sup- 
ported in the rate filing; and 

(8) Shall be deemed approved, unless disapproved by the Commissioner 
in writing, within 60 days after the rate filing is made in its entirety. 
A group is not required to refile rates previously approved until two 
years after the effective date of this Part. 

(c) At the time of the rate filing, a group may request to have its approved 
multiplier remain in effect and continue to use either the prospective loss cost 
filing in effect at the time of the rate filing or the prospective loss cost filing in 
effect at the time of the filing, along with all other subsequent prospective loss 
cost filings, as approved. 

(d) To the extent that a group’s manual rates are determined solely by 
applying its multiplier, as presented and approved in the rate filing, to the 
prospective loss costs contained in the Bureau’s reference filing and printed in 
the Bureau’s rating manual, the group need not develop or file its final rate 
pages with the Commissioner. If a group chooses to print and distribute final 
rate pages for its own use, based solely upon the application of its filed 
prospective loss costs, the group need not file those pages with the Commis- 
sioner. Ifthe Bureau does not print the prospective loss costs in its manual, the 
group shall submit its rates to the Commissioner. 

(e) If a new filing of rules, relativities, and supplementary rating informa- 
tion is filed by the Bureau and approved: 

(1) The group shall not file anything with the Commissioner if the group 
decides to use the revisions as filed, with the effective date as filed 
together with the prospective loss multiplier on file with the Commis- 
sioner. 

(2) The group shall notify the Commissioner of its effective date before the 
Bureau filing’s effective date if the group decides to use the revisions 
as filed but with a different effective date. 

(3) The group shall notify the Commissioner before the Bureau filing’s 
effective date if the group decides not to use the revision or revisions. 

(4) The group shall file the modification with the Commissioner, for 
approval, specifying the basis for the modification and the group’s 
proposed effective date if different from the Bureau filing’s effective 
date, if the group decides to use the revision with deviations. 

(f) Every group shall adhere to the uniform classification plan and experi- 
ence rating plan filed by the Bureau. 

(g) Groups shall maintain data in accordance with the uniform statistical 
plan approved by the Commissioner. 

(h) Each group shall submit annually a rate certification, signed by an 
actuary who is a member in good standing of the Casualty Actuarial Society or 
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the American Academy of Actuaries, which states that the group’s prospective 
rates are not excessive, inadequate, or unfairly discriminatory. The certifica- 
tion 1s to accompany the group’s rate filing. If a rate filing is not required, the 


aay See is to be submitted by the end of the calendar year. 


§ 58-47-115. Premium payment requirements. 


Groups shall collect members’ premiums for each policy period in a manner 
so that at no time the sum of a member’s premium payments is less than the 
total estimated earned premium for that member. (1997-362, s. 3.) 


§ 58-47-120. Board; composition, powers, duties, and pro- 
hibitions. 


(a) Each group shall be governed by a board or other governing body 
comprising no fewer than three persons, elected for stated terms of office, and 
subject to the Commissioner’s approval. All board members shall be residents 
of this State or members of the group. At least two-thirds of the board shall 
comprise employees, officers, or directors of members; provided that the 
Commissioner may waive this requirement for good cause. The group’s TPA, 
service company, or any owner, officer, employee, or agent of, or any other 
person affiliated with, the TPA or service company shall not serve as a board 
member. The board shall ensure that all claims are paid promptly and take all 
necessary precautions to safeguard the assets of the group. 

(b) The board shall be responsible for the following: 

(1) Maintaining minutes of its meetings and making the minutes avail- 
able to the Commissioner. 

(2) Providing for the execution of its policies, including providing for 
day-to-day management of the group and delineating in the minutes 
of its meetings the areas of authority it delegates. 

(3) Designating a chair to facilitate communication between the group 
and the Commissioner. 

(4) Adopting a policy of reimbursement from the assets of the group for 
out-of-pocket expenses incurred as board members, if so desired. 

(c) The board shall not: 

(1) Be compensated by the group, TPA, or service company except for 
out-of-pocket expenses incurred as board members. 

(2) Extend credit to members for payment of a premium, except under 
payment requirements set forth in this Part. 

(3) Borrow any money from the group or in the name of the group, except 
in the ordinary course of business, without first informing the 
Commissioner of the nature and purpose of the loan and obtaining the 
Commissioner’s approval. 

(d) The board shall adopt bylaws to govern the operation of the group. The 
bylaws shall comply with the provisions of this section and shall include: 

(1) The method for selecting the board members, including terms of office. 

(2) The method for amending the bylaws and the plans of operation and 
assessment. ' mace 

(3) The method for establishing and maintaining the group. 

(4) The procedures and requirements for dissolving the group. 

(e) Each group shall file a copy of its bylaws with the Commissioner. Any 
changes to the bylaws shall be filed with the Commissioner no later than 30 
days before their effective dates. The Commissioner may order the group to 
rescind or revoke any bylaw if it violates this section or any other applicable 
law or administrative rule. 
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(f) The board shall adopt and administer a plan of operation to assure the 
fair, reasonable, and equitable administration of the group. All members shall 
comply with the plan. The plan shall comply with this section and include: 

(1) Procedures for administering the assets of the group. 

(2) A plan of assessment. 

(3) Loss control services to be provided to the members. 

(4) Rules for payment and collection of premium. 

(5) Basis for dividends. 

(6) Reimbursement of board members. 

(7) Intervals for meetings of the board, which shall be held at least 
semiannually. 

(8) Procedures for the maintenance of records of all transactions of the 

oup. 

(9) Prceaotas for the selection of the board members. 

(10) Additional provisions necessary or proper for the execution of the 
powers and duties of the group. 

(11) Qualifications for group membership, including underwriting guide- 
lines and procedures to identify any member that is in a hazardous 
financial condition. 

(g) The plan and any amendments become effective upon approval in 
writing by the Commissioner. 

(h) Each year the board shall review: 

(1) The performance evaluation of the TPA or service company, if appli- 
cable. 

(2) Loss control services. 

(3) Investment policies. 

(4) Delinquent debts. 

(5) Membership cancellation procedures. 

(6) Admission of new members. 

(7) Claims administration and reporting. 

(8) Payroll audits and findings. 

(9) Excess insurance or reinsurance coverage. : 

The board’s findings from its review shall be documented in the board’s 
minutes. 
aa ne 598-7-140 applies to board members. (1997-362, s. 3; 1999-132, s. 


Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 487. 


§ 58-47-125. Admission and termination of group mem- 
bers. 


(a) Prospective group members shall submit applications for membership to 
the board. The board, a designated employee of the group, or TPA shall approve 
an application for membership under the bylaws of the group. Members shall 
have bona fide offices in this State and members’ employees shall be primarily 
engaged in business activities within this State. Members shall receive 
certificates of coverage from the board on a form acceptable to the Commis- 
sioner. 

(b) The group shall make available to the Commissioner properly executed 
applications and indemnity agreements for all members, on forms prescribed 
by the Commissioner. If the applications and indemnity agreements are not 
executed properly and maintained, the Commissioner may order the group to 
cease writing all new business until all of the agreements are executed 
properly and obtained. 
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(c) Members may elect to terminate their participation in a sroup and ma 
be terminated by the group under mubsecuen (cs of ee section and the vines 
of the group. 

(d) Agroup may terminate a member’s participation in the group on 30 days’ 
written notice to the member. A group may terminate a member’s participation 

n the group for nonpayment of premium on 10 days’ written notice to the 
member. A member may terminate its participation in the group on 10 days’ 
written notice to the group. Notices under this subsection shall be given by 
certified mail, return receipt requested. No termination by the group is 


re until the notice is received by the member. (1997 -362, s. 3; 2001-451, 
s. 3. 


Effect of Amendments. — Session Laws _ section (d) of this section” for “canceled by the 
2001-451, s. 3, effective October 28, 2001, sub- group under G.S. 97-99” in subsection (c); and 
stituted “terminated by the group under sub- added subsection (d). 


§ 58-47-130. Disclosure. 


Every group through its board, TPA, service company, agents, or other 
representatives shall require, before accepting an application, each applicant 
for membership to acknowledge in writing that the applicant has received the 
following: 

(1) A document disclosing that the members are jointly and severally 
liable for the obligations of the group. 

(2) A copy of the group’s plan of assessment. 

(3) The amount of specific and aggregate stop loss or excess insurance or 
reinsurance carried by the group, the amount and kind of risk 
retained by the group, and the name and rating of the insurer 
providing stop loss, excess insurance, or reinsurance. (1997-362, s. 3.) 


§ 58-47-135. Assessment plan and indemnity agreement. 


(a) Each group shall establish an assessment plan that provides for a 
reasonable and equitable mechanism for assessing its members. The plan and 
any amendments shall be approved by the Commissioner. The plan shall 
include descriptions of the circumstances that initiate an assessment, basis, 
and allocation to members of the amount being assessed, and collection of the 
assessment. 

(b) The board shall notify the Commissioner of an assessment no fewer than 
60 days before an assessment. 

(c) The Commissioner shall impose an assessment on members if the board 
or third-party administrator fails to take action to correct a hazardous 
financial condition. ' 

(d) Every group shall file an indemnity agreement on a form prescribed by 
the Commissioner, which jointly and severally binds the members of the group 
to comply with the provisions of the act and pay obligations imposed by the Act. 
(1997-362, s. 3.) 


§ 58-47-1440. Other provisions of this Chapter. 


G.S. 58-1-10, 58-2-45, 58-2-50, 58-2-70, 58-2-100, 58-2-105, 58-2-155, 58-2- 
161, 58-2-180, 58-2-185, 58-2-190, 58-2-200, 58-3-71, 58-3-81, 58-3-100, 58-3- 
120, 58-3-125, 58-6-25, 58-7-21, 58-7-26, 58-7-30, 58-7-33, and Articles 13, 19, 
30, 33, 34, and 63 of this Chapter apply to groups. (1997-362, s. 3.) 
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Editor’s Note. — Section 58-3-125, referred 
to in this Section, has been repealed. 


Part 2. Third-Party Administrators and Service Companies For 
Individual And Group Self-insurers. 


§ 58-47-150. Definitions. 


As used in this Part: 

(1) “Books and records” means all files, documents, and databases in a 
paper form, electronic medium, or both. 

(2) “Self-insurer” means a group of employers licensed by the Commis- 
sioner under Part 1 of this Article or a single employer licensed by the 
Commissioner under Article 5 of Chapter 97 of the General Statutes 
to retain its liability under the Workers’ Compensation Act and to pay 
directly the compensation in the amount and manner and when due 
as provided for in the Act. 

(3) “Service company” means an entity that has contracted with a self- 
insurer for the purpose of providing any services related to claims 
adjustment, loss control, or both. 

(4) “Third-party administrator” or “IPA” means a person engaged by a 
self-insurer to execute the policies established by the self-insurer and 
to provide day-to-day management of the self-insurer. “Third-Party 
Administrator” and “TPA” does not mean: 

a. Aself-insurer acting on behalf of its employees or the employees of 
one or more of its affiliates. 

b. An insurer that is licensed under this Chapter or that is acting as 
an insurer with respect to a policy lawfully issued and delivered 
by it and under the laws of a state in which the insurer is licensed 
to write insurance. 

c. An agent or broker who is licensed by the Commissioner under 
Article 33 of this Chapter whose activities are limited exclusively 
to the sale of insurance. 

d. An adjuster licensed by the Commissioner under Article 33 of this 
Chapter whose activities are limited to adjustment of claims. 

e. ar ee who is an officer, a member, or an employee of a 

oard. 

(5) “Underwriting” means the process of selecting risks and classifying 
them according to their degrees of insurability so that the appropriate 
rates may be assigned. The process also includes rejection of those 
risks that do not qualify. (1997-362, s. 3.) 


Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 487. 


§ 58-47-155. TPAs and service companies; authority; qual- 
ifications. 


(a) No person shall act as, offer to act as, or hold himself or herself out as a 
TRA or a service company with respect to risks located in this State for a 
self-insurer unless that person complies with this Article. 

(b) A TPA or service company shall post with the self-insurer a fidelity bond 
or other appropriate coverage, issued by an authorized insurer, in a form 
acceptable to the Commissioner, in an amount commensurate with the risk, 
and with the governing board of the self-insurer as obligee or beneficiary. 


760 


§58-47-160 ART. 47. WORKERS’ COMPENSATION SELF-INSURANCE  §58-47-160 


(c) A'TPA or service company shall maintain errors and omissions coverage 
or other appropriate liability insurance in a form acceptable to the Commis- 
sioner and in an amount commensurate with the risk. The governing body of 
the self-insurer shall be obligee or beneficiary of the coverage or insurance. 

(d) If the Commissioner determines that a TPA or service company or any 
other person has not materially complied with this Article or with any rule 
adopted or order issued under this Article, after notice and opportunity to be 
heard, the Commissioner may order for each separate violation a civil penalty 
under G.S. 58-2-70(d). 

(e) Ifthe Commissioner finds that because of a material noncompliance that 
a self-insurer has suffered any loss or damage, the Commissioner may 
maintain a civil action brought by or on behalf of the self-insurer and its 
covered members or persons and creditors for recovery of compensatory 
damages for the benefit of the self-insurer and its covered members or persons 
and creditors, or for other appropriate relief. 

_ (f) Nothing in this Article affects the Commissioner’s right to impose any 
other penalties provided for in this Chapter or limits or restricts the rights of 
covered members or persons, claimants, and creditors. 

(g) If an order of rehabilitation or liquidation of the self-insurer_has been 
entered under Article 30 of this Chapter, and the receiver appointed under that 
order determines that the TPA or service company or any other person has not 
materially complied with this Article or any rule adopted or order issued under 
this Article, and the self-insurer suffered any loss or damage from the 
noncompliance, the receiver may maintain a civil action for recovery of 
damages or other appropriate sanctions for the benefit of the self-insurer. 
(1997-362, s. 3.) 


§ 58-47-160. Written agreement; composition; restrictions. 


(a) No person may act as a TPA or service company without a written 
agreement between the TPA or service company and the self-insurer. The 
written agreement shall be retained by the self-insurer and the TPA or service 
company for the duration of the agreement and for five years thereafter. The 
agreement shall contain all provisions required by this Article, to the extent 
those requirements apply to the functions performed by the TPA or service 
company. 

(b) Groups shall file with the Commissioner the written agreement, and any 
amendments to the agreement, within 30 days after execution. Single employ- 
ers shall furnish the Commissioner, upon request, the written agreement and 
any amendments to the agreement. The information required by this section, 
including any trade secrets, shall be kept confidential, provided that the 
Commissioner may use that information in any judicial or administrative 
proceeding instituted against the TPA or service company. 

(c) The written agreement shall set forth the duties and powers of the TPA 
or service company and the self-insurer. The Commissioner shall disapprove 
any such written agreement that: 

. (1) Subjects the self-insurer to excessive charges for expenses or commis- 

sion. 

(2) Vests in the TPA or service company any control over the management 
of the affairs of the self-insurer to the exclusion of the governing board 
of the self-insurer. 

(3) Is entered into with any TPA or service company if the person acting 
as the TPA or service company, or any of the officers or directors of the 
TPA or service company, is of known bad character or has been 
affiliated directly or indirectly through ownership, control, manage- 
ment, reinsurance transactions, or other insurance or business rela- 
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tionships with any person known to have been involved in the 
improper manipulation of assets, accounts, or reinsurance. 

(4) Is determined by the Commissioner to contain provisions that are not 
fair and reasonable to the self-insurer. 

(d) The self-insurer, TPA, or service company may, by written notice, 
terminate the agreement as provided in the agreement. The self-insurer may 
suspend the underwriting authority of the TPA during the pendency of any 
dispute regarding the cause for termination of the agreement. The self-insurer 
shall fulfill any lawful obligations with respect to policies affected by the 
agreement, regardless of any dispute between the self-insurer and the TPA or 
service company. 

(e) The contract may not be assigned in whole or part by the TPA or service 
company without prior approval by the governing board of the self-insurer and 
the Commissioner. (1997-362, s. 3.) 


§ 58-47-165. Books and records. 


(a) Every TPA or service company shall maintain and make available to the 
self-insurer complete books and records of all transactions performed on behalf 
of the self-insurer. The books and records shall be maintained by the self- 
insurer, TPA, or service company in accordance with G.S. 58-47-180. 

(b) The Commissioner shall have access to books and records maintained by 
a TPA or service company for the purposes of examination, audit, or inspection. 
The Commissioner shall keep confidential any trade secrets contained in those 
books and records, including the identity and addresses of the covered 
members of a self-insurer, except that the Commissioner may use the infor- 
mation in any judicial or administrative proceeding instituted against the TPA 
or service company. 

(c) The Commissioner may use the TPA or service company as an interme- 
diary in the Commissioner’s dealings with the self-insurer if the Commissioner 
determines that this will result in a more rapid and accurate flow of 
information from the self-insurer and will aid in the self-insurer’s compliance 
with this Article and the Workers’ Compensation Act. 

(d) The self-insurer shall own the books and records generated by the TPA 
or service company pertaining to the self-insurer’s business. 

(e) The self-insurer shall have access to and rights to duplicate all books and 
records related to its business. 

(f) If the self-insurer and the TPA or service company cancel their agree- 
ment, notwithstanding the provisions of subsection (a) of this section, the TPA 
or service company, shall transfer all books and records to the new TPA, service 
company, or the self-insurer in a form acceptable to the Commissioner. The 
new T'PA or service company shall acknowledge, in writing, that it is respon- 
sible for retaining the books and records of the previous TPA, service company, 
or the self-insurer as required in subsection (a) of this section. (1997-362, s. 3.) 


§ 58-47-170. Payments to TPA or service company. 


If a self-insurer uses the services of a TPA, the payment to the TPA of any 
premiums or charges for insurance by or on behalf of the insured party is 
considered payment to the self-insurer. The payment of return premiums or 
claim payments forwarded by the self-insurer to the TPA or service company is 
not considered payment to the insured party or claimant until the payments 
are received by the insured party or claimant. This section does not limit any 
right of the self-insurer against the TPA or service company resulting from the 
failure of the TPA or service company to make payments to the self-insurer, 
insured parties, or claimants. (1997-3628793)) 
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§ 58-47-175. Approval of advertising. 


AuTPAWor service company may use only the advertising pertaining to or 
affecting the business underwritten by a self-insurer that has been approved in 
writing by the self-insurer before its use. (1997 -362, s. 3.) 


§ 58-47-180. Premium collection and payment of claims. 


(a) The TPA or service company, at a minimum, shall: 

(1) Periodically render an accounting to the self-insurer detailing all 
transactions performed by the TPA or service company pertaining to 
the business underwritten, premium or other charges collected, and 
claims paid by the self-insurer, when applicable. 

(2) Deposit all receipts directly into an account maintained in the name of 
the self-insurer. 

(3) Pay claims on drafts or checks of and authorized by the self-insurer. 

(4) Not withdraw from the self-insurer’s account except for authority 
limited to pay claims and refund premiums. 

(5) Remit return premium, directly from the self-insurer’s account, to the 
person entitled to the return premium. 

(b) Any check disbursement authority granted to the TPA or service com- 
pany may be terminated upon the self-insurer’s written notice to the TPA or 
service company or upon termination of the agreement. The self-insurer may 
suspend the check disbursement authority during the pendency of any dispute 
regarding the cause for termination. (1997-362, s. 3.) 


§ 58-47-185. Notices; disclosure. 


(a) When the services of a TPA are used, the TPA shall provide a written 
notice approved by the self-insurer to covered members advising them of the 
identity of, and relationship among, the TPA, the member, and the self-insurer. 

(b) When a TPA collects funds, the reason for collection of each item shall be 
identified to the member and each item shall be shown separately from any 
premium. Additional charges may not be made for services to the extent the 
services have been paid for by the self-insurer. 

(c) The TPA shall disclose to the self-insurer all charges, fees, and commis- 
sions received from all services in connection with the provision of adminis- 
trative services for the self-insurer, including any fees or commissions paid by 
self-insurers for obtaining reinsurance. 

(d) The TPA or service company shall disclose to the self-insurer the nature 
of other business in which it is involved. (1997-362, s. 3.) 


§ 58-47-190. Compensation. 


A TPA or service company shall not enter into any agreement or understand- 
ing with a self-insurer that makes the amount of the TPA’s or service 
company’s commissions, fees, or charges contingent upon savings affected in 
the adjustment, settlement, and payment of losses covered by the self-insurer’s 
obligations. This section does not prohibit a TPA or service company from 
receiving performance-based compensation for providing medical services 
through a physician-based network or auditing services and does not prevent 
the compensation of a TPA or service company from being based on premiums 
or charges collected or the number of claims paid or processed. (1997-362, s. 3.) 
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§ 58-47-195. Examinations. 


TPAs and service companies may be examined under Gao, 58-2-131 through 
G.S. 58-2-134. (1997-362, s. 3; 1999-1382, s. 11.8.) . | 


§ 58-47-200. Unfair trade practices. 


TPAs and service companies are subject to Article 63 of this Chapter. 
(1997-362, s. 3.) 


§ 58-47-205. Other requirements. 


(a) A TPA or service company, or any owner, officer, employee, or agent of a 
TPA or service company, or any other person affiliated with or related to the 
TPA or service company shall not serve as a trustee of a self-insurer. 

(b) Each TPA or service company shall make available for inspection by the 
Commissioner copies of all contracts with persons using the services of the 
TPA. (1997-362, s. 3.) 


Part 3. Third-Party Administrators for Groups. 


§§ 58-47-2100 through 58-47-220: Repealed by Session Laws 2001- 
223, s. 21.3, effective January 1, 2002. 


ARTICLE 48. 


Postassessment Insurance Guaranty Association. 


§ 58-48-1. Short title. 


This Article shall be known and may be cited as the “Insurance Guaranty 
Association Act.” (1971, c. 670, s. 1.) 


CASE NOTES 


Summary Judgment Affirmed. — Defen- 
dant’s motion for summary judgment was af- 
firmed where there was no genuine issue of 
material fact as to whether defendant had a 
duty to defend and indemnify plaintiff corpora- 
tion on the underlying discrimination actions. 
Fieldcrest Cannon, Inc. v. Fireman’s Fund Ins. 
Co., 127 N.C. App. 729, 493 S.E.2d 658 (1997), 
cert. denied, 348 N.C. 497, 510 S.E.2d 383 
(1998). 


Applied in City of Greensboro v. Reserve Ins. 
Co., 70 N.C. App. 651, 321 S.E.2d 232 (1984). 

Cited in Newton v. United States Fire Ins. 
Co., 98 N.C. App. 619, 391 S.E.2d 837 (1990); 
North Carolina Ins. Guar. Ass’n v. State Farm 
Mut. Auto. Ins. Co., 115 N.C. App. 666, 446 
S.E.2d 364 (1994). 


§ 58-48-5. Purpose of Article. 


The purpose of this Article is to provide a mechanism for the payment of 
covered claims under certain insurance policies, to avoid excessive delay in 
payment, and to avoid financial loss to claimants or policyholders because of 
the insolvency of an insurer, to assist in the detection and prevention of insurer 


insolvencies, and to provide an association to assess the cost of such protection 
among insurers. (1971, c. 670, s. 1.) 
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CASE NOTES 


The determination of whether a partic- 
ular policy of insurance is one of indem- 
nity or liability depends upon the intention 
of the parties as evinced by the phraseology of 
the agreement in the policy. City of Greensboro 
v. Reserve Ins. Co., 70 N.C. App. 651, 321 
S.E.2d 232 (1984). 

The fundamental distinction between a 
policy of indemnity insurance and one of 
liability involves when the obligation of the 
insurer to the insured first attaches. City of 
Greensboro v. Reserve Ins. Co., 70 N.C. App. 
651, 321 S.E.2d 232 (1984). 

The general distinction between indemnity 
insurance and liability insurance is that if the 
policy is one against liability, the coverage 
thereunder attaches when the liability at- 
taches, regardless of actual loss at that time; 
but if the policy is one of indemnity only, an 


§ 58-48-10. Scope. 


action against the insurer does not lie until an 
actual loss in the discharge of the liability is 
sustained by the insured. City of Greensboro v. 
Reserve Ins. Co., 70 N.C. App. 651, 321 S.E.2d 
232 (1984). 

Quoted in State ex rel. Ingram v. Reserve 
Ins. Co., 303. N.C. 623, 281 S.E.2d 16, (1981): 
Rinehart v. Hartford Cas. Ins. Co., 91 N.C. App. 
368, 371 S.E.2d 788 (1988); Bentley v. North 
Carolina Ins. Guar. Ass’n, 107 N.C. App. 1, 418 
S.E.2d 705 (1992); Hales v. North Carolina Ins. 
Guar. Ass’n,. 337 N.C,..329,, 445, S.E.2d 590 
(1994); North Carolina Ins. Guar. Ass’n v. Cen- 
tury Indem. Co., 115 N.C. App. 175, 444 S.E.2d 
464, cert. denied, 337 N.C. 696, 448 S.E.2d 532 
(1994). 

Stated in North Carolina Reinsurance Facil- 
ity v. North Carolina Ins. Guar. Ass’n, 67 N.C. 
App. 359, 313 S.E.2d 253 (1984). 


This Article shall apply to all kinds of direct insurance, but shall not be 


applicable to: 
(1) 
(2) 


Life, annuity, accident and health or disability insurance; 
Mortgage guaranty, financial guaranty or other forms of insurance 


offering protection against investment risks; 


(3) 
(4) 


Fidelity or surety bonds, or any other bonding obligations; 
Credit insurance, vendors’ single interest insurance, collateral protec- 


tion insurance, or any similar insurance protecting the interests of a 
creditor arising out of a creditor-debtor transaction; 


(5) 
(6) 
(7) 


Title insurance; 
Ocean marine insurance; 


Insurance of warranties or service contracts; 


(8) 
(9) 


Repealed by Session Laws 1991 (Regular Session, 1992), c. 802, s. 1, 
effective January 1, 1993. 

Any transaction or combination of transactions between a person 
(including affiliates of such person) and an insurer (including affiliates 
of such insurer) which involves the transfer of investment or credit 
risk unaccompanied by transfer of insurance risk; 


(10) Insurance written on a retroactive basis to cover known or unknown 


losses which have resulted from an event with respect to which a 
claim has already been made, and the claim is known to the insurer at 
the time the insurance is bound. (1971, c. 670, s. 1; 1989, c. 206, s. 1; 
1991 (Reg. Sess., 1992), c. 802, s. 1.) 


CASE NOTES 


Cited in State ex rel. Ingram v. Reserve Ins. 
Co., 303 N.C. 623, 281 S.E.2d 16 (1981). 
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§ 58-48-15. Construction. 


This Article shall be liberally construed to effect the purpose under G.S. 
58-48-5 which shall constitute an aid and guide to interpretation. (1971, c. 670, 
s. 1.) 


§ 58-48-20. Definitions. 


As used in this Article: 

(1) “Account” means any one of the three accounts created by G.S. 
58-48-25. 

(la) “Affiliate” means a person who directly, or indirectly, through one or 
more intermediaries, controls, is controlled by, or is under common 
control with an insolvent insurer on December 31 of the year next 
preceding the date the insurer becomes an insolvent insurer. 

(2) “Association” means the North Carolina Insurance Guaranty Associ- 
ation created under G.S. 58-48-25. 

(2a) “Claimant” means any insured making a first party claim or any 
person instituting a liability claim; provided that no person who is an 
affiliate of the insolvent insurer may be a claimant. 

(3) Repealed by Session Laws 1991, c. 720, s. 6. 

(3a) “Control” means the possession, direct or indirect, of the power to 
direct or cause the direction of the management and policies of a 
person, whether through the ownership of voting securities, by 
contract other than a commercial contract for goods or nonmanage- 
ment services, or otherwise, unless the power is the result of an official 
position with or corporate office held by the person. Control shall be 
presumed to exist if any person, directly or indirectly owns, controls, 
holds with the power to vote, or holds proxies representing ten percent 
(10%) or more of the voting securities of any other person. This 
presumption may be rebutted by a showing that control does not exist 
in fact. 

(4) “Covered claim” means an unpaid claim, including one of unearned 
premiums, which is in excess of fifty dollars ($50.00) and arises out of 
and is within the coverage and not in excess of the applicable limits of 
an insurance policy to which this Article applies as issued by an 
insurer, if such insurer becomes an insolvent insurer after the 
effective date of this Article and (i) the claimant or insured is a 
resident of this State at the time of the insured event; or (ii) the 
property from which the claim arises is permanently located in this 
State. “Covered claim” shall not include any amount awarded as 
punitive or exemplary damages; sought as a return of premium under 
any retrospective rating plan; or due any reinsurer, insurer, insurance 
pool, or underwriting association, as subrogation or contribution 
recoveries or otherwise. 

(5) “Insolvent insurer” means (i) an insurer licensed and authorized to 
transact insurance in this State either at the time the policy was 
issued or when the insured event occurred and (ii) against whom an 
order of liquidation with a finding of insolvency has been entered after 
the effective date of this Article by a court of competent jurisdiction in 
the insurer’s state of domicile or of this State under the provisions of 
Article 30 of this Chapter, and which order of liquidation has not been 
stayed or been the subject of a writ of supersedeas or other compara- 
ble order. 

(6) “Member insurer” means any person who (i) writes any kind of 
insurance to which this Article applies under G.S. 58-48-10, including 
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the exchange of reciprocal or interinsurance contracts, and (ii) is 
licensed and authorized to transact insurance in this State. 

(7) Net direct written premiums” means direct gross premiums written 
in this State on insurance policies to which this Article applies, less 
return premiums thereon and dividends paid or credited to policy- 
holders on such direct business. “Net direct written premiums” does 
not include premiums on contracts between insurers or reinsurers. 

(8) “Person” means any individual, corporation, partnership, association 


or voluntary organization. 


(9) “Policyholder” means the person to whom an insurance policy to which 
this Article applies was issued by an insurer which has become an 


insolvent insurer. 
(10) “Resident” means: 


a. An individual domiciled in this State; 

b. An individual formerly domiciled in this State at the time the 
applicable policy was issued or renewed and the term of the policy 
had not expired at the time of the insured event, and who at the 
time of the insured event had complied with the laws of the 
current domicile necessary to allow maintenance in force and 
effect of the applicable policy; or 

c. In the case of a corporation or other entity that is not a natural 
person, a corporation or entity whose principal place of business 
is located in this State at the time of the insured event. (1971, c. 
670,874: 1985, c: 613, ss. 1-3; 1989; c.206; s:.2: c. 770, 62/2 21991) 
c. 720, s. 6; 1991 (Reg. Sess., 1992), c. 802, s. 2; 1993, c. 452, s. 51.) 


CASE NOTES 


‘North Carolina Guaranty Association 
Not Required to Assume Insurer’s Obliga- 
tion Where Claim Not Covered by Policy. 
— Where orders entered by bankruptcy court 
required adjusters, pursuant to plaintiff's alle- 
gations of default by insurer, to return all 
vehicles that were subject of lease between 
plaintiff and rental company, which necessarily 
included 300 cars enrolled under residual value 
policy issued by insurer, and plaintiff was re- 
quired to dispose of all vehicles and apply 
proceeds to indebtedness of rental company, 
with company retaining no rights whatsoever 
in any vehicles, undeniabie effect of relief af- 
forded to plaintiff in bankruptcy court was to 
extinguish lease with respect to the cars that 
were enrolled under residual value policy. Con- 
sequently, by express terms of residual value 
policy issued by insurer, plaintiff’s claim per- 
taining to such vehicles was not covered. Thus 
North Carolina Guaranty Association defen- 
dant, as a matter of law, was not required 
under this Article to assume insurer’s obliga- 
tion. Barclays American/Leasing, Inc. v. North 
Carolina Ins. Guar. Ass’n, 99 N.C. App. 290, 392 
S.E.2d 772 (1990), discretionary review denied, 
328 N.C. 328, 402 S.E.2d 829 (1991), decided 
prior to 1989 amendments. 

Association Not Vicariously Liable for 
Insolvent Insurers’ Torts or Unfair Prac- 
tices. — The North Carolina Insurance Guar- 


anty Association is not subject to vicarious 
liability for the tortious conduct of insolvent 
insurers. Bentley v. North Carolina Ins. Guar. 
Ass’n, 107 N.C. App. 1, 418 S.E.2d 705 (1992). 

Since, as a matter of law, defendant Associa- 
tion was not vicariously liable for the torts or 
unfair practices of insurer, the trial court did 
not err in granting summary judgment for 
defendant Association on these claims. Bentley 
v. North Carolina Ins. Guar. Ass’n, 107 N.C. 
App. 1, 418 S.E.2d 705 (1992). 

Subrogation and Contribution. — Be- 
cause subrogation and contribution are con- 
tractual or tort based forms of remedies and 
equitable subrogation is a judicially imposed 
remedy grounded in equity, the phrase “or 
otherwise” as used in subsection (4) does not 
encompass the purely equitable remedy. North 
Carolina Ins. Guar. Ass’n v. Century Indem. 
Co., 115 N.C. App. 175, 444 $.E.2d 464, cert. 
denied, 337 N.C. 696, 448 S.E.2d 532 (1994). 

Punitive Damages. — North Carolina 
cases permit recovery of punitive damages for 
breach of contract only for identifiable torts 
accompanied by aggravation. The plain lan- 
guage of this Article both speaks of contracts 
and precludes recovery of punitive damages. 
Bentley v. North Carolina Ins. Guar. Ass’n, 107 
N.C. App. 1, 418 S.E.2d 705 (1992). 

Under the plain language of this section, 
punitive damages cannot be recovered from the 
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tion. Bentley v. North Carolina Ins. Guar. Ass’n, 
107 N.C. App. 1, 418 S.E.2d 705 (1992). 
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Quoted in Hales v. North Carolina Ins. 
Guar. Ass’n, 337 N.C. 329, 445 S.E.2d 590 
(1994). 


Applied in State ex rel. Ingram v. Reserve 
Ins. Co., 48 N.C. App. 643, 269 S.H.2d 757 
(1980). 


§ 58-48-25. Creation of the Association. 


There is created a nonprofit, unincorporated legal entity to be known as the 
North Carolina Insurance Guaranty Association. All insurers defined as 
member insurers in G.S. 58-48-20(6) shall be and remain members of the 
Association as a condition of their authority to transact insurance in this State. 
The Association shall perform its functions under a plan of operation estab- 
lished and approved under G.S. 58-48-40 and shall exercise its powers through 
a board of directors established under G.S. 58-48-30. For purposes of admin- 
istration and assessment, the Association shall be divided into three separate 
accounts: (i) the automobile insurance account; (11) the workers’ compensation 
account; and (iii) the account for all other insurance to which the Article 
applies. Each person becoming a member insurer after October 1, 1985, shall 
pay to the Association upon demand a nonrefundable initial membership fee of 
fifty dollars ($50.00). (1971, c. 670, s. 1; 1985, c. 613, s. 4; 1991 (Reg. Sess., 
1992), c. 802, s. 3.) 


CASE NOTES 


Waiver Not Negated by Insolvency of 
Municipality’s Insurance Carrier. — If 
there had been a waiver of immunity by the 
purchase of insurance under § 160A-485 it 
would not have been negated by the insolvency 
of municipality’s insurance carrier, even though 
by purchasing liability insurance a municipal- 
ity waives its immunity only to the extent that 
it is indemnified by the insurance contract from 
tort liability, since in this state behind every 
licensed liability insurance company that be- 
comes insolvent is an agency created by this 
section that, to some extent and under certain 


conditions, takes over the insolvent’s obliga- 
tions to indemnify its insureds by paying le- 
gally entitled claimants. McDonald v. Village of 
Pinehurst, 91 N.C. App. 633, 372 S.E.2d 733 
(1988). 

Applied in North Carolina Reinsurance Fa- 
cility v. North Carolina Ins. Guar. Ass’n, 67 
N.C. App. 359, 313 S.E.2d 253 (1984). 

Quoted in Rinehart v. Hartford Cas. Ins. Co., 
91 N.C. App. 368, 371 S.E.2d 788 (1988). 

Stated in State ex rel. Ingram v. Reserve Ins. 
Co., 303 N.C. 623, 281 S.E.2d 16 (1981). 


§ 58-48-30. Board of directors. 


(a) The board of directors of the Association shall consist of not less than five 
nor more than nine persons serving terms as established in the plan of 
operation. One non-voting member of the board shall be a property and 
casualty insurance agent authorized to write insurance for a member insurer, 
and appointed by the Commissioner; and the remaining members shall be 
selected by member insurers subject to the approval of the Commissioner. 
Vacancies of the Board shall be filled for the remaining period of the term in 
the same manner as initial appointments. If no members are selected within 
60 days after June 25, 1971, the Commissioner may appoint the initial 
members of the board of directors. 

(b) In approving selections to the board, the Commissioner shall consider 
among other things whether all member insurers are fairly represented. 

(c) Members of the board may be reimbursed from the assets of the 
Association for expenses incurred by them as members of the board of 
directors. (1971, c. 670, s. 1; 1987, c. 864, s. 60.) 
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§ 58-48-35. Powers and duties of the Association. 


a The Association shall: 


(1) Be obligated to the extent of the covered claims existing prior to the 
determination of insolvency and arising within 30 days after the 
determination of insolvency, or before the policy expiration date if less 
than 30 days after the determination, or before the insured replaces 
the policy or causes its cancellation, if he does so within 30 days of the 
determination. This obligation includes only the amount of each 
covered claim that is in excess of fifty dollars ($50.00) and is less than 
three hundred thousand dollars ($300,000). However, the Association 
shall pay the full amount of a covered claim for benefits under a 
workers’ compensation insurance coverage, and shall pay an amount 
not exceeding ten thousand dollars ($10,000) per policy for a covered 
claim for the return of unearned premium. The Association has no 
obligation to pay a claimant’s covered claim, except a claimant’s 
workers’ compensation claim, if: 

a. The insured had primary coverage at the time of the loss with a 
solvent insurer equal to or in excess of three hundred thousand 
dollars ($300,000) and applicable to the claimant’s loss; or 

b. The insured’s coverage is written subject to a self-insured retention 
equal to or in excess of three hundred thousand dollars 
($300,000). 

If the primary coverage or the self-insured retention is less than three 
hundred thousand dollars ($300,000), the Association’s obligation to 
the claimant is reduced by the coverage and the retention. The 
Association shall pay the full amount of a covered claim for benefits 
under a workers’ compensation insurance coverage to a claimant 
notwithstanding any self-insured retention, but the Association has 
the right to recover the amount of the self-insured retention from the 
employer. 
In no event shall the Association be obligated to a policyholder or 
claimant in an amount in excess of the obligation of the insolvent 
insurer under the policy from which the claim arises. Notwithstand- 
ing any other provision of this Article, a covered claim shall not 
include any claim filed with the Association after the final date set by 
the court for the filing of claims against the liquidator or receiver of an 
insolvent insurer. 

(2) Be deemed the insurer to the extent of the Association’s obligation on 
the covered claims and to such extent shall have all rights, duties, and 
obligations of the insolvent insurer as if the insurer had not become 
insolvent. However, the Association has the right but not the obliga- 
tion to defend an insured who is not a resident of this State at the time 
of the insured event unless the property from which the claim arises 
is permanently located in this State in which instance the Association 
does have the obligation to defend the matter in accordance with 

olicy. 

(3) ‘Afloeete claims paid and expenses incurred among the two accounts 
separately, and assess member insurers separately for each account 
amounts necessary to pay the obligation of the Association under 
subsection (a) above subsequent to an insolvency, the expenses of 
handling covered claims subsequent to an insolvency, the cost of 
examinations under G.S. 58-48-60 and other expenses authorized by 
this Article. The assessments of each member insurer shall be in the 
proportion that the net direct written premiums of the member 
insurer for the preceding calendar year on the kinds of insurance in 
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(4) 


(5) 
(6) 


(7) 


the account bears to the net direct written premiums of all member 
insurers for the preceding calendar year on the kinds of insurance in 
the account; provided, for purposes of assessment only, premiums 
otherwise reportable by a servicing insurer under any plan of opera- 
tion approved by the Commissioner of Insurance under Articles 45 or 
46 of this Chapter shall not be deemed to be the net direct written 
premiums of such servicing insurer or association, but shall be 
deemed to be the net direct written premiums of the individual 
insurers to the extent provided for in any such plan of operation. Each 
member insurer shall be notified of the assessment not later than 30 
days before it is due. No member insurer may be assessed in any year 
on any account an amount greater than two percent (2%) of that 
member insurer’s net direct written premiums for the preceding 
calendar year on the kinds of insurance in the account. If the 
maximum assessment, together with the other assets of the Associa- 
tion in any account, does not provide in any one year in any account 
an amount sufficient to make all necessary payments from that 
account, the funds available shall be prorated and the unpaid portion 
shall be paid as soon thereafter as funds become available. The 
Association may exempt or defer, in whole or in part, the assessment 
of any member insurer, if the assessment would cause the member 
insurer’s financial statement to reflect amounts of capital or surplus 
less than the minimum amounts required for a license by any 
jurisdiction in which the member insurer is authorized to transact 
insurance. Hach member insurer may set off against any assessment, 
authorized payments made on covered claims and expenses incurred 
in the payment of such claims by the member insurer if they are 
chargeable to the account for which the assessment is made. 
Investigate claims brought against the Association and adjust, com- 
promise, settle, and pay covered claims to the extent of the Associa- 
tion’s obligation and deny all other claims and may review settle- 
ments, releases and judgments to which the insolvent insurer or its 
insureds were parties to determine the extent to which such settle- 
ments, releases and judgments may be properly contested. 

Se iie persons as the Commissioner directs under G.S. 58-48- 
Handle claims through its employees or through one or more insurers 
or other persons designated as servicing facilities. Designation of a 
servicing facility is subject to the approval of the Commissioner, but 
such designation may be declined by a member insurer. 

Reimburse each servicing facility for obligations of the Association 
paid by the facility and for expenses incurred by the facility while 
handling claims on behalf of the Association and shall pay the other 
expenses of the Association authorized by this Article. 


(b) The Association may: 


(1) 
(2) 


(3) 
(4) 


(5) 
(6) 


Employ or retain such persons as are necessary to handle claims and 
perform other duties of the Association. 


Borrow funds necessary to effect the purposes of this Article in accord 
with the plan of operation. 

Sue or be sued. 

Negotiate and become a party to such contracts as are necessary to 
carry out the purpose of this Article. 

Perform such other acts as are necessary or proper to effectuate the 
purpose of this Article. 

Refund to the member insurers in proportion to the contribution of 
each member insurer to that account that amount by which the assets 
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of the account exceed the liabilities if, at the end of any calendar year, 
the board of directors finds that the assets of the Association in any 
account exceed the liabilities of that account as estimated by the 
board of directors for the coming year. (LOTT Cr670PS81 1977 -er34a: 
1979, c. 295, s. 1; 1985, c. 613, ss. 9, 6; 1989, c. 206, s. 3; 1991 (Reg. 


pess., 1992), c. 802,'s. 4: 1999-13 20s Orie} 


CASE NOTES 


The legislature intended that the equiv- 
alent of the association have a direct right 
to facility proceeds. North Carolina 
Reinsurance Facility v. North Carolina Ins. 
Guar. Ass’n, 67 N.C. App. 359, 313 S.E.2d 253 
(1984). 

The General Assembly did not intend for 
the term “subrogation” to encompass eq- 
uitable subrogation, particularly in a context 
in which plaintiff failed to fulfill its statutory 
obligation under subdivision (a)(1), based upon 
its misreading of the insurance contract. North 
Carolina Ins. Guar. Ass’n v. Century Indem. 
Co., 115 N.C. App. 175, 444 S.E.2d 464, cert. 
denied, 337 N.C. 696, 448 S.E.2d 532 (1994). 

The determination of whether a partic- 
ular policy of insurance is one of indem- 
nity or liability depends upon the intention 
of the parties as evinced by the phraseology of 
the agreement in the policy. City of Greensboro 
v. Reserve Ins. Co., 70 N.C. App. 651, 321 
S.E.2d 232 (1984). 

The fundamental distinction between a 
policy of indemnity insurance and one of 
liability involves when the obligation of the 
insurer to the insured first attaches. City of 
Greensboro v. Reserve Ins. Co., 70 N.C. App. 
651, 321 S.E.2d 232 (1984). 

The general distinction between indemnity 
insurance and liability insurance is that if the 
policy is one against liability, the coverage 
thereunder attaches when the liability at- 
taches, regardless of actual loss at that time; 
but if the policy is one of indemnity only, an 
action against the insurer does not lie until an 
actual loss in the discharge of the liability is 
sustained by the insured. City of Greensboro v. 
Reserve Ins. Co., 70 N.C. App. 651, 321 S.E.2d 
232 (1984). 

Police Power of Commissioner. — Where, 
in order to determine which claims to pursue 
and which to abandon, it was necessary for the 
Commissioner and the Association to review 
plaintiff’s claim files, the Commissioner seek- 
ing custody of the files was well within the 
usual scope of police power activity conducted 
to protect the general welfare. Eastern Ap- 
praisal Servs., Inc. v. State, 118 N.C. App. 692, 
457 S.E.2d 312, appeal dismissed, cert. denied, 
341 N.C. 648, 462 S.E.2d 509 (1995). 

-Prejudgment Interest Assessed Against 
Guaranty Association. — Although North 


Carolina allows prejudgment interest to be 
awarded in a breach of contract action, whether 
prejudgment interest may be assessed against 
an insurance guaranty association where the 
insolvent insurer might have been liable for it 
is a question not yet encountered by North 
Carolina courts. City of Greensboro v. Reserve 
Ins:, Coss 10 NC, App. Gol 32 ie ee eee 
(1984). 

Association Not Vicariously Liable. — 
The North Carolina Insurance Guaranty Asso- 
ciation is not subject to vicarious liability for 
the tortious conduct of insolvent insurers. 
Bentley v. North Carolina Ins. Guar. Ass’n, 107 
N.C. App. 1, 418 S.E.2d 705 (1992). 

Since, as a matter of law, defendant Associa- 
tion was not vicariously liable for the torts or 
unfair practices of insurer, the trial court did 
not err in granting summary judgment for 
defendant Association on these claims. Bentley 
v. North Carolina Ins. Guar. Ass’n, 107 N.C. 
App. 1, 418 S.E.2d 705 (1992). 

North Carolina Guaranty Association 
Not Required to Assume Insurer’s Obliga- 
tion Where Claim Not Covered by Policy. 
— Where orders entered by bankruptcy court 
required adjusters, pursuant to plaintiff’s alle- 
gations of default by insurer, to return all 
vehicles that were subject matter of lease be- 
tween plaintiff and rental company, which nec- 
essarily included 300 cars enrolled under the 
residual value policy issued by insurer, and 
plaintiff was required to dispose of all vehicles 
and apply the proceeds to indebtedness of 
rental company, with company retaining no 
rights whatsoever in any vehicles, undeniable 
effect of the relief afforded to plaintiff in bank- 
ruptcy court was to extinguish lease with re- 
spect to the cars that were enrolled under 
residual value policy. Consequently, by the ex- 
press terms of the residual value policy issued 
by insurer, plaintiff’s claim pertaining to such 
vehicles was not covered. Thus North Carolina 
Guaranty Association defendant, as a matter of 
law, was not required under this Article to 
assume insurer’s obligation. Barclays Ameri- 
can/Leasing, Inc. v. North Carolina Ins. Guar. 
Ass’n, 99 N.C. App. 290, 392 S.E.2d 772 (1990) 
discretionary review denied, 328 N.C. 328, 402 
S.E.2d 829 (1991), decided prior to 1989 amend- 
ments. 

Defendant’s Umbrella Coverage Did Not 
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“Drop Down” to Primary Coverage. — 
Where there was no ambiguity as to the term 
“amount recoverable” or as to the scope of 
coverage and the primary insurer’s insolvency 
did not constitute an occurrence as that term 
was defined in the policy, defendant’s umbrella 
coverage did not “drop down” to become pri- 
mary coverage. North Carolina Ins. Guar. Ass’n 
v. Century Indem. Co., 115 N.C. App. 175, 444 
S.E.2d 464, cert. denied, 337 N.C. 696, 448 
S.E.2d 532 (1994). 

Liability Limited for Single Covered 
Claim. — The Insurance Guaranty Associa- 
tion’s limit of liability was $300,000 for a single 
covered claim, notwithstanding that the school 
board had two separate policies with the insol- 
vent insurer for primary and excess liability 
coverage, and this limit was subject to a 
$25,000 set-off. North Carolina Ins. Guar. Ass’n 
v. Burnette, 131 N.C. App. 840, 508 S.E.2d 837 
(1998). 

Defendant insurer was entitled to be 
paid by the association an amount up to the 
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statutory cap, as stated in subdivision (a)(1). 
North Carolina Ins. Guar. Ass’n v. Century 
Indem. Co., 115 N.C. App. 175, 444 S.E.2d 464, 
cert. denied, 337 N.C. 696, 448:.S.E.2d 532 
(1994). ; 

Punitive Damages. — North Carolina 
cases permit recovery of punitive damages for 
breach of contract only for identifiable torts 
accompanied by aggravation. The plain lan- 
guage of Article 48 both speaks of contracts and 
precludes recovery of punitive damages. 
Bentley v. North Carolina Ins. Guar. Ass’n, 107 
N.C. App. 1, 418 S.E.2d 705 (1992). 

Applied in Newton v. United States Fire Ins. 
Co., 98 N.C. App. 619, 391 S.E.2d 837 (1990). 

Quoted in Rinehart v. Hartford Cas. Ins. Co., 
91 N.C. App. 368, 371 S.E.2d 788 (1988). | 

Stated in State ex rel. Ingram v. Reserve Ins. 
Co., 303 N.C. 623, 281 S.E.2d 16 (1981); Hales 
v. North Carolina Ins. Guar. Ass’n, 111 N.C. 
App. 892, 433 S,E.2d 468 (1993). 

Cited in Hales v. North Carolina Ins. Guar. 
Ass’n, 337 N.C. 329, 445 S.E.2d 590 (1994). 


§ 58-48-40. Plan of operation. 


(a) The Association shall submit to the Commissioner a plan of operation 
and any amendment thereto necessary or suitable to assure the fair, reason- 
able, and equitable administration of the Association. The plan of operation 
and any amendments thereto shall become effective upon approval in writing 
by the Commissioner. 

If the Association fails to submit a suitable plan of operation within 90 days 
following June 25, 1971, or if at any time thereafter the Association fails to 
submit suitable amendments to the plan, the Commissioner shall, after notice 
and hearing, adopt and promulgate such reasonable rules as are necessary or 
advisable to effectuate the provisions of this Article. Such rules shall continue 
in force until modified by the Commissioner or superseded by a plan submitted 
by the Association and approved by the Commissioner. 

(b) All member insurers shall comply with the plan of operation. 

(c) The plan of operation shall: 

(1) Establish the procedures whereby all the powers and duties of the 
Association under G.S. 58-48-35 will be performed. 

(2) Establish procedures for handling assets of the Association. 

(3) Establish the amount and method of reimbursing members of the 
board of directors under G.S. 58-48-30. 

(4) Establish procedures by which claims may be filed with the Associa- 
tion and establish acceptable forms of proof of covered claims. Notice 
of claims to the receiver or liquidator of the insolvent insurer shall be 
deemed notice to the Association or its agent and a list of such claims 
shall be periodically submitted to the Association or similar organi- 
zation in another state by the receiver or liquidator. 

(5) Establish regular places and times for meetings of the board of 
directors. 

(6) Establish procedures for records to be kept of all financial transactions 
of the Association, its agents, and the board of directors. 

(7) Provide that any member insurer aggrieved by any final action or 


decision of the Association may appeal to the Commissioner within 30 
days after the action or decision. 
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(8) Establish the procedures whereby selections for the board of directors 
will be submitted to the Commissioner. 

(9) Contain additional provisions necessary or proper for the execution of 
the powers and duties of the Association. 

(d) The plan of operation may provide that any or all powers and duties of 
the Association, except those under G.S. 58-48-35(a)(3) and G.S. 58-48-35(b)(2), 
are delegated to a corporation, association, or other organization which 
performs or will perform functions similar to those of this Association, or its 
equivalent, in two or more states. Such a corporation, association or organi- 
zation shall be reimbursed as a servicing facility would be reimbursed and 
shall be paid for its performance of any other functions of the Association. A 
delegation under this subsection shall take effect only with the approval of 
both the board of directors and the Commissioner, and may be made only to a 
corporation, association, or organization which extends protection not substan- 
tially less favorable and effective than that provided by this Article. (1971, c. 
Diesen 219 73,'C. 144663" 2°) 


§ 58-48-42. Procedure for appeal to Commissioner from 
decision of Association. 


In any hearing called by the Commissioner for an appeal made pursuant to 
G.S. 58-48-40(c)(7) no later than 20 days before the hearing the appellant shall 
file with the Commissioner or the Commissioner’s designated hearing officer 
and shall serve on the appellee a written statement of the appellant’s case and 
any evidence the appellant intends to offer at the hearing. No later than five 
days before the hearing, the appellee shall file with the Commissioner or the 
Commissioner’s designated hearing officer and shall serve on the appellant a 
written statement of the appellee’s case and any evidence the appellee intends 
to offer at the hearing. Each hearing shall be recorded and transcribed. The 
cost of the recording and transcribing shall be borne equally by the appellant 
and the appellee. However, upon any final adjudication the prevailing party 
shall be reimbursed for that party’s share of the costs by the other party. Each 
party shall, on a date determined by the Commissioner or the Commissioner’s 
designated hearing officer, but not sooner than 15 days after delivery of the 
completed transcript to the party, submit to the Commissioner or the Commis- 
sioner’s designated hearing officer and serve on the other party, a proposed 
order. The Commissioner or the Commissioner’s designated hearing officer 
shall then issue an order. (1991, c. 644, s. 31; 19938, c. 504, s. 42.) 


§ 58-48-45. Duties and powers of the Commissioner. 


(a) The Commissioner shall: ; . 

(1) Notify the Association of the existence of an insolvent insurer not later 
than three days after he receives notice of the determination of the 
insolvency. ayes 

(2) Upon request of the board of directors, provide the Association with a 
statement of the net direct written premiums of each member insurer. 

(b) The Commissioner may: | . 

(1) Require that the Association notify the insureds of the insolvent 
insurer and any other interested parties of the determination of 
insolvency and of their rights under this Article. Such notification 
shall be by mail at their last known address, where available, but if 
sufficient information for notification by mail is not available, notice 
by publication in a newspaper of general circulation shall be suffi- 
cient. 

(2) Suspend or revoke, after notice and hearing, the license to transact 
insurance in this State of any member insurer which fails to pay an 
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assessment when due or fails to comply with the plan of operation. As 
an alternative, the Commissioner may levy a fine on any member 
insurer which fails to pay an assessment when due. Such fine shall 
not exceed five percent (5%) of the unpaid assessment per month, 
except that no fine shall be less than one hundred dollars ($100.00) 
per month. sha rag 
(3) Revoke the designation of any servicing facility if he finds claims are 
being handled unsatisfactorily. ise . . 
(c) Any final action or order of the Commissioner under this Article shall be 
subject to judicial review in accordance with the provisions of G.S. 58-2-75. 
(1971, c. 670, s. 1; 1999-132, s. 9.1.) 


§ 58-48-50. Effect of paid claims. 


(a) Any person recovering under this Article shall be deemed to have 
assigned his rights under the policy or at law to the Association to the extent 
of his recovery from the Association. Every insured or claimant seeking the 
protection of this Article shall cooperate with the Association to the same 
extent as such person would have been required to cooperate with the 
insolvent insurer. The Association shall have no cause of action against the 
insured of the insolvent insurer for any sums it has paid out except such causes 
of action as the insolvent insurer would have had if such sums had been paid 
by the insolvent insurer. In the case of an insolvent insurer operating on a plan 
with assessment liability, payments of claims of the Association shall not 
operate to reduce the liability of insureds to the receiver, liquidator, or 
statutory successor for unpaid assessments. 

(al) The Association shall have the right to recover from the following 
persons the amount of any “covered claim” paid on behalf of such person 
pursuant to this Article: 

(1) Any insured whose net worth on December 31 of the year next 
preceding the date the insurer becomes insolvent exceeds fifty million 
dollars ($50,000,000) and whose liability obligations to other persons 
are satisfied in whole or in part by payments under this Article; or 

(2) Any person who is an affiliate of the insolvent insurer and whose 
liability obligations to other persons are satisfied in whole or in part 
by payments made under this Article. 

(b) The receiver, liquidator, or statutory successor of an insolvent insurer 
shall be bound by settlements of covered claims by the Association or a similar 
organization in another state. The court having jurisdiction shall grant such 
claims priority equal to that to which the claimant would have been entitled in 
the absence of this Article against the assets of the insolvent insurer. The 
expenses of the Association or similar organization in handling claims shall be 
accorded the same priority as the liquidator’s expenses. 

(c) The Association shall periodically file with the receiver or liquidator of 
the insolvent insurer statements of the covered claims paid by the Association 
and estimates of anticipated claims on the Association which shall preserve the 
rights of the Association against the assets of the insolvent insurer. (1971, c. 
670, 5.1; 1989" ¢. 206) ss) 455.) 


CASE NOTES 


Quoted in State ex rel. Ingram v. Reserve ity v. North Carolina Ins. Guar. Ass’n, 67 N.C. 
InseGo. 303 N.C, 6238, 281 S.E.2d 16 (1981). App. 359, 313 S.E.2d 253 (1984). 
Stated in North Carolina Reinsurance Facil- 
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§ 58-48-55. Nonduplication of recovery. 


_ (a) Any person having a claim against an insurer under any provision in an 
insurance policy other than a policy of an insolvent insurer which is also a 
covered claim, shall be required to exhaust first his rights under such policy. 
Any amount payable on a covered claim under this Article shall be reduced by 
the amount of any recovery under such insurance policy. 

(al) Any person having a claim or legal right of recovery under any 

governmental insurance or guaranty program which is also a covered claim 
shall be required to exhaust first his right under such program. Any amount 
payable on a covered claim under this Article shall be reduced by the amount 
of any recovery under such program. 
_ (b) Any person having a claim which may be recovered under more than one 
insurance guaranty association or its equivalent shall seek recovery first from 
the association of the place of residence of the policyholder except that if it is 
a first party claim for damage to property with a permanent location, he shall 
seek recovery first from the association of the location of the property, and if it 
is a workers’ compensation claim, he shall seek recovery first from the 
association of the residence of the claimant. Any recovery under this Article 
shall be reduced by the amount of recovery from any other insurance guaranty 
association or its equivalent. 

(c) No claim held by an insurer, reinsurer, insurance pool, or underwriting 
association, whether the claim is: 

(1) based on an assignment, or 

(2) based on rights of subrogation or contribution, or 

(3) based on any other grounds, 
nor any claim of lien, may be asserted in any legal action against a person 
insured under a policy issued by an insolvent insurer except to the extent the 
amount of such claim exceeds the obligation of the Association under G.S. 
58-48-35(a)(1). 

(d) Any person that has liquidated by settlement or judgment a claim 
against an insured under a policy issued by an insolvent insurer, which claim 
is a covered claim and is also a claim within the coverage of any policy issued 
by a solvent insurer, shall be required to exhaust first his rights under such 
policy issued by the solvent insurer before execution, levy, or any other 
proceedings are commenced to enforce any judgment obtained against or the 
settlement with the insured of the insolvent insurer. Any amount so recovered 
from a solvent insurer shall be credited against the amount of the judgment or 
settlement. (1971, c. 670, s. 1; 1985, c. 613, ss. 7, 8; 1989, c. 206, s. 6; 1991 (Reg. 
Sess., 1992), c. 802, s. 5.) 


CASE NOTES 


This statute applies only to claims that 
are concurrently covered by both a policy of an 
insolvent insurer and a policy of a solvent 
insurer. City of Greensboro v. Reserve Ins. Co., 
70 N.C. App. 651, 321 S.E.2d 232 (1984). 

Any liability under the Insurance Guar- 
anty Association Act is reduced by the 
amount of “any recovery” under any policy 
of a solvent insurer. This statute does not 
distinguish between primary and secondary 
coverage or between an operator’s policy and an 
uninsured motorists provision. Rinehart v. 
Hartford Cas. Ins. Co., 91 N.C. App. 368, 371 
S.E.2d 788 (1988). 


Prejudgment Interest Assessed Against 
Guaranty Association. — Although North 
Carolina allows prejudgment interest to be 
awarded in a breach of contract action, whether 
prejudgment interest may be assessed against 
an insurance guaranty association where the 
insolvent insurer might have been liable for it 
is a question not yet encountered by North 
Carolina courts. City of Greensboro v. Reserve 
Ins. Co., 7O"N@App;® 6519°321 “Sit 2d22392 
(1984). 

Cited in Patel v. Stone, 138 N.C. App. 693, 
531 S.E.2d 879 (2000). 
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§ 58-48-60. Prevention of insolvencies. 


(a) Repealed by Session Laws 1989, c. 206, s. 7. . 

(b) To aid in the detection and prevention of insurer insolvencies, the board 
of directors may, upon majority vote, request that the Commissioner order an 
examination of any member insurer which the board in good faith believes may 
be in a financial condition hazardous to the policyholders or the public. Within 
30 days of the receipt of such request, the Commissioner shall begin such 
examination. The examination may be conducted as an NAIC examination or 
may be conducted by such persons as the Commissioner designates. The 
examination report shall be treated as are other examination reports. In no 
event shall such examination report be released to the board of directors prior 
to its release to the public, but this shall not preclude the Commissioner from 
complying with subsection (c) below. The Commissioner shall notify the board 
of directors when the examination is completed. The request for an examina- 
tion shall be kept on file by the Commissioner but it shall not be open to public 
inspection prior to the release of the examination report to the public. 

(c) It shall be the duty of the Commissioner to report to the board of 
directors when he has reasonable cause to believe that any member insurer 
examined or being examined at the request of the board of directors may be 
insolvent or in a financial condition hazardous to the policyholders or the 
public. 

(d) The board of directors may, upon majority vote, make reports and 
recommendations to the Commissioner upon any matter germane to the 
solvency, liquidation, rehabilitation or conservation of any member insurer. 
Such reports and recommendations shall not be considered public documents. 

(e) The board of directors may, upon majority vote, make recommendations 
to the Commissioner for the detection and prevention of insurer insolvencies. 

(f) The board of directors may, at the conclusion of any domestic insurer 
insolvency in which the Association was obligated to pay covered claims, 
prepare a report on the history and causes of such insolvency, based on the 
information available to the Association, and submit such report to the 
Commissioner. (1971, c. 670, s. 1; 1989, c. 206, s. TA199 Iiey TZ0 ie (271995 ke, 
360, s. 2(j).) 


§ 58-48-65. Examination of the Association. 


The Association shall be subject to examination and regulation by the 
Commissioner. The board of directors shall submit, not later than March 30 of 
each year, a financial report for the preceding calendar year in a form approved 
by the Commissioner. (1971, c. 670, s. 1.) 


§ 58-48-70. Tax exemption. 
The Association shall be exempt from payment of all fees and all taxes levied 


by this State or any of its subdivisions except taxes levied by its subdivisions 
on real or personal property. 1971s 6 70) Sak.) 


§ 58-48-75: Repealed by Session Laws 1991, c. 689, s. 299. 


§ 58-48-80. Immunity. 
There shall be no liability on the part of and no cause of action of any nature 


ier arise against any member insurer, the Association or its agents or 
employees, the board of directors, or the Commissioner or his representatives 


776 


$58-48-85 ART. 48. INSURANCE GUARANTY ASSOCIATION $58-48-90 


for any action taken by them in the performance of their powers and duties 
under this Article. (1971, c. 670, s. 1.) 


§ 58-48-85. Stay of proceedings; reopening of default judg- 
ments. 


All proceedings in which the insolvent insurer is a party or is obligated to - 
defend a party in any court in this State shall be stayed automatically for 120 
days and such additional time thereafter as may be determined by the court 
from the date the insolvency is determined or any ancillary proceedings are 
initiated in this State, whichever is later, to permit proper defense by the 
Association of all pending causes of action. Any party to any proceeding which 
is stayed pursuant to this section shall have the right, upon application and 
notice, to seek a vacation or modification of such stay. Any covered claims 
arising from any judgment under any decision, verdict or finding based on the 
default of the insolvent insurer or its failure to defend an insured, shall, upon 
application and notice by the Association be vacated and set aside by the same 
court in which such judgment, order, decision, verdict, or finding is entered and 
the Association either on its own behalf or on behalf of any insured or an 
insolvent insurer, shall be permitted to defend against such claim on the 
merits. Any party who has obtained any such judgment or order shall have the 
right, upon application and notice, to have the judgment or order restored if 
within 90 days following the entry of the judgment or order the Association has 
not notified such party and the court that it intends to defend the matter on the 
merits. (1971, c. 670, s. 1; 1989, c. 206, s. 8.) 


§ 58-48-90. Termination; distribution of funds. 


(a) The Commissioner shall by order terminate the operation of the North 
Carolina Insurance Guaranty Association as to any kind of insurance covered 
by this Article with respect to which he has found, after hearing, that there is 
in effect a statutory or voluntary plan which: 

(1) Is a permanent plan which is adequately funded or for which adequate 
funding is provided; and 

(2) Extends, or will extend to the North Carolina policyholders and 
residents protection and benefits with respect to insolvent insurers 
not substantially less favorable and effective to such policyholders 
and residents than the protection and benefits provided with respect 
to such kinds of insurance under this Article. 

(b) The Commissioner shall by the same such order authorize discontinu- 
ance of future payments by insurers to the North Carolina Insurance Guar- 
anty Association with respect to the same kinds of insurance; provided, the 
assessments and payments shall continue, as necessary, to liquidate covered 
claims of insurers adjudged insolvent prior to said order and the related 
expenses not covered by such other plan. 

(c) In the event the operation of the North Carolina Insurance Guaranty 
Association shall be so terminated as to all kinds of insurance otherwise within 
its scope, the Association as soon as possible thereafter shall distribute the 
balance of moneys and assets remaining (after discharge of the functions of the 
Association with respect to prior insurer insolvencies not covered by such other 
plan, together with related expenses) to the insurers which are then writing in 
this State policies of the kinds of insurance covered by this Article and which 
had made payments to the Association, pro rata upon the basis of the 
ageregate of such payments made by the respective insurers during the period 
of five years next preceding the date of such order. Upon completion of such 
distribution with respect to all of the kinds of insurance covered by this Article, 
this Article shall be deemed to have expired. (1971, c. 670, s. in) 
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§ 58-48-95. Use of deposits made by insolvent insurer. 


(a) Notwithstanding any other provision of this Chapter pertaining to the 
use of deposits made by insurance companies for the protection of policyhold- 
ers, the Association shall receive, upon its request, from the Commissioner and 
may expend, any deposit or deposits made, whether or not required by statute, 
by an insolvent insurer to the extent those deposits are needed by the 
Association first to pay the covered claims as required by this Article and then 
to the extent those deposits are needed to pay all expenses of the Association 
relating to the insurer: Provided that the Commissioner may retain and use an 
amount of the deposit up to ten thousand dollars ($10,000) to defray admin- 
istrative costs to be incurred by the Commissioner in carrying out his powers 
and duties with respect to the insolvent insurer, notwithstanding G.S. 58-5-70. 

(b) In, however the case of a deposit made by an insolvent domestic insurer, 
the Association shall receive, upon its request, from the Commissioner, the 
portions of the deposit made for the protection of policyholders having covered 
claims. As for the general deposit, those portions shall be in the proportions 
that the insolvent domestic insurer’s domestic net direct written premiums for 
the preceding calendar year on the kinds of insurance in the account bears to 
its total net direct written premiums for the preceding calendar year on the 
kinds of insurance in the account. | 

(c) The Association shall account to the Commissioner and the insolvent 
insurer for all deposits received from the Commissioner under this section. 
After the deposits of the insolvent insurer received by the Association under 
this section have been expended by the Association for the purposes set out in 
this section, the member insurers shall be assessed as provided by this Article 
to pay any remaining liabilities of the Association arising under this Article. 
(1979, c. 628; 1985, c. 613, s. 10; c. 666, s. 41; 1987, c. 864, s. 6; 1989, c. 206, s. 
9; c. 452, s. 5; 1993 (Reg. Sess., 1994), c. 678, s. 23; 2001-223, s. 24.4; 2001-487, 
s. 103(a).) 


Editor’s Note. — Session Laws 2001-223, s. 
27 is a severability clause. 


claims under this Article solely by reason that 
the amount of the claim is fifty dollars ($50.00) 


Effect of Amendments. — Session Laws 
2001-223, s. 24.4, effective June 15, 2001, and, 
as amended by 2001-487, s. 103(a), applicable 
to estates that are pending, in subsection (c), 
deleted “and shall repay to the Commissioner a 
portion of the deposits received, which shall be 
equal to the total amount of the claims against 
the insolvent insurer that are not covered 


or less” at the end of the first sentence and 
deleted a former second sentence, that read: 
“This repayment does not prejudice the rights 
of the Association with regard to the portion of 
the deposit repaid to the Commissioner.” 

Legal Periodicals. — For survey of 1981 
administrative law, see 60 N.C.L. Rev. 1165 
(1982). 


CASE NOTES 


This section is to be read in conjunction 
with former § 58-155.25, which is now re- 
pealed. North Carolina Reinsurance Facility v. 
North Carolina Ins. Guar. Ass’n, 67 N.C. App. 
359, 313 S.E.2d 253 (1984), 

Section to Be Applied Retroactively. — 
This section, the Quick Access Statute, which 
requires that deposits made by an insolvent 
casualty insurer be paid to the North Carolina 
Insurance Guaranty Association for use in pay- 
ing claims against the insolvent insurer, is to be 
applied retroactively to deposits made before 
the date of its enactment and to the holders of 
policies issued prior to that date. State ex rel. 
Ingram v. Reserve Ins. Co., 48 N.C. App. 643, 


269 S.E.2d 757 (1980), modified and aff’d, 303 
N.C. 623, 281 S.E.2d 16 (1981). 

However, claimants against the deposit 
of a foreign insurer under § 58-5-70 will 
retain their lien rights after payment of the 
deposit to the Guaranty Association and may 
proceed against the Guaranty Association the 
extent of the deposit for any claims they have 
under § 58-5-70 which are not paid by the 
Guaranty Association pursuant to this article. 
State ex rel. Ingram v. Reserve Ins. Co., 48 N.C. 
App. 643, 269 S.E.2d 757 (1980), modified and 
aff'd, 303 N.C. 623, 281 S.E.2d 16 (1981). 

When Deposit Funds to Be Permanently 
Credited to Association. — While the Guar- 
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anty Association has the initial right to use 
deposit funds to cover operating expenses inci- 
dent to the insolvent insurer, all deposit funds 
must be paid to claimants pro rata as provided 
by § 58-5-70, and if all claimants are satisfied 
either directly by the Guaranty Association or 
by the Commissioner of Insurance (if the claim 
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then and only then are such funds to be perma- 
nently credited to the Guaranty Association for 
its expenses. State ex rel. Ingram v. Reserve 
Ins. Co., 303 N.C. 628, 281 S.E.2d 16 (1981). 

Cited in Barclays American/Leasing, Inc. v. 
North Carolina Ins. Guar. Ass’n, 99 N.C. App. 
290, 392 S.E.2d 772 (1990). 


is under $100.00) and deposit funds remain, 


§ 58-48-100. Statute of repose; guardians ad litem; notice. 


(a) Notwithstanding any other provision of law, a covered claim with respect 
to which settlement is not effected with the Association, or suit is not instituted 
against the insured of an insolvent insurer or the Association, within five years 
after the date of entry of the order by a court of competent jurisdiction 
determining the insurer to be insolvent, shall thenceforth be barred forever as 
a claim against the Association. 

(b) As to any person under a disability described in G.S. 1-17, the Associa- 
tion may not invoke the bar of the period of repose provided in subsection (a) 
of this section unless the Association has petitioned for the appointment of a 
guardian ad litem for such person and the disposition of that petition has 
become final. If a guardian ad litem is appointed pursuant to this subsection 
more than four years after the date of entry of the order by a court of competent 
jurisdiction determining the insurer to be insolvent, the period of repose under 
subsection (a) of this section shall be extended for such person one year after 
the date of the appointment. 

(c) Within six months after the Association has been activated as to an 
insolvent insurer, the Commissioner may request that the Association submit 
an amendment to the plan of operation in accordance with G.S. 58-48-40, 
which amendment shall be applicable only to that insolvent insurer and shall 
prescribe a fair, reasonable, and equitable procedure for notice to insureds and 
to the public. (1985, c. 613, s. 9.) 


§ 58-48-105. Transfer of balance of security funds. 


(a) All moneys received and paid into the Stock Workers’ Compensation 
Security Fund under former G.S. 97-107, together with all property and 
securities acquired by and through the use of moneys belonging to this Fund, 
including interest earned upon moneys in this Fund, shall be transferred and 
deposited into a new account with the Association created pursuant to G.S. 
58-48-115. This account shall be separate and apart from any other accounts 
similarly created and from all other Association funds. The Association shall be 
the custodian of the account, and shall administer the account in accordance 
with the provisions of this Article. 

(b) All moneys received and paid into the Mutual Workers’ Compensation 
Security Fund under former G.S. 97-114, together with all property and 
securities acquired by and through the use of moneys belonging to this Fund, 
including interest earned upon moneys in this Fund, shall be transferred and 
deposited into a new account with the Association created pursuant to G.S. 
58-48-120. This account shall be separate and apart from any other accounts 
similarly created and from all other Association accounts. The Association 
shall be the custodian of the account, and shall administer the account in 
accordance with the provisions of this Article. (1991 (Reg. Sess., 1992), c. 802, 


s. 6.) 
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§ 58-48-110. Purpose of the accounts. 


The purpose of the accounts created in the Association pursuant to G.S. 
58-48-115 and G.S. 58-48-120 of this Article shall be solely to: | 

(1) Receive the balance from the accounts created under former G.S. 
97-107 and G.S. 97-114; 

(2) Receive assessment moneys from member companies as provided in 
G.S. 58-48-115(a)(3), 58-48-120(b), and 58-48-120(c); 

(3) Receive interest on moneys in the accounts; 

(4) Pay stock or mutual carrier claims made against the security funds 
established under G.S. 97-107 and G.S. 97-114, but only for claims 
existing before January 1, 1993; and 

(5) Refund to the contributing stock companies in accordance with G.S. 
58-48-115 the excess moneys in the stock fund account as set forth in 
G.S. 58-48-115(a)(2). (1991 (Reg. Sess., 1992), c. 802, s. 7.) 


§ 58-48-115. Creation of Stock Fund Account; mainte- 
nance of Stock Fund Account; and distribution 
of Stock Fund. 


(a) The moneys received by the Association pursuant to G.S. 58- 48-105(a) 
shall be distributed as follows: 

(1) An amount equivalent to one and one-half times the contingent 
liabilities of the Stock Workers’ Compensation Security Fund created 
pursuant to former G.S. 97-107 existing on December 31, 1992, shall 
be deposited in a separate reserve account to be maintained by the 
Association which shall be designated as the “Stock Reserve Account.” 
The amount of the Fund’s contingent liabilities and the amount to be 
deposited in this Stock Reserve Account shall be determined and 
approved by the Department. 

(2) The balance of the moneys received from the Stock Workers’ Compen- 
sation Security Fund created pursuant to former G.S. 97-107 shall be 
refunded by the Association to member insurers that were contribut- 
ing stock carriers during calendar year 1989 in accordance with the 
determination of the Department under this subdivision. The amount 
to be refunded to each stock carrier shall be in proportion to the 
contributions paid in by each stock carrier. The Department shall, as 
nearly as practicable, determine this amount under generally ac- 
cepted accounting principles and the determination of the Depart- 
ment shall be final and not subject to appeal. 

(3) Should the balance of the moneys in the Stock Reserve Account be 
reduced to less than one and one-half times the contingent liabilities 
of the account, the Association shall assess all member insurers that 
are stock carriers writing workers’ compensation in this State at the 
time of the assessment in an amount equivalent to one and one-half 
times the contingent liabilities of said account. The assessment under 
this subdivision shall be made in accordance with the provisions of 
G.S. 58-48-35(a)(3). (1991 (Reg. Sess., 1992), c. 802, s. 8.) 


§ 58-48-120. Creation of Mutual Fund Account; mainte- 
nance of Mutual Fund Account. 


(a) The moneys received by the Association pursuant to G.S. 58-48-105(b) 
shall be deposited im a separate reserve account to be maintained by the 
Association which shali be designated as the Mutual Reserve Account. The 
amount in this account shall be equivalent to one and one-half times the 
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contingent liabilities of the Mutual Workers’ Compensation Security Fund 
created pursuant to former G.S. 97-114 existing on December 31, 1992. The 
amount of this Fund’s contingent liabilities and the amount to be deposited 
into this Mutual Reserve Account shall be determined and approved by the 
Department. 

(b) If the amount received by the Association from the former Mutual 
Workers’ Compensation Security Fund created pursuant to G.S. 97-114 and 
received by the Association pursuant to G.S. 58-48-105(b) is insufficient to 
equal one and one-half times the contingent liabilities of the Fund existing on 
December 31, 1992, the Association shall, over the five years following January 
1, 1993, assess the member insurers that are mutual carriers writing workers’ 
compensation insurance in this State at the time of the assessment in the 
amount it determines necessary to make up the difference between the money 
received by the Association pursuant to G.S. 58-48-105(b) and one and one-half 
times the contingent liabilities of the Fund as determined by the Department 
of Insurance pursuant to G.S. 58-48-120(a). The assessment under this 
eRe shall be made in accordance with the provisions of G.S. 58-48- 

a)(3). 

(c) After December 31, 1997, should the balance of the moneys in the Mutual 
Reserve Account be reduced to less than one and one-half times the contingent 
liabilities of the account, the Association shall assess all member insurers that 
are mutual carriers writing workers’ compensation insurance in this State at 
the time of the assessment in an amount necessary to raise the account to an 
amount equivalent to one and one-half times the contingent liabilities of said 
account. The assessment under this subsection shall be made in accordance 
with the provisions of G.S. 58-48-35(a)(3). (1991 (Reg. Sess., 1992), c. 802, s. 9.) 


§ 58-48-125. Payments by the Association. 


The accounts created in G.S. 58-48-115 and G.S. 58-48-120 shall be used to 
pay the claims against insolvent stock workers’ compensation insurers and 
insolvent mutual workers’ compensation insurers, respectively, pursuant to 
G.S. 58-48-110(4) where the insolvency occurred prior to January 1, 1993. The 
expenses of administering these accounts, including loss adjustment expenses, 
shall be paid out of the respective accounts. (1991 (Reg. Sess., 1992), c. 802, s. 
10; 19938, c. 504, s. 30.) 


§ 58-48-130. Termination. 


The account created in G.S. 58-48-115 shall be dissolved when all liabilities 
of the Stock Workers’ Compensation Security Fund, under former G.S. 97-107 
have been satisfied. Any excess moneys in the Stock Reserve Account shall be 
refunded to the member insurers that were stock workers’ compensation 
carriers during the preceding calendar year. The amount to be refunded to each 
stock carrier shall be in proportion to the assessments paid by each stock 
carrier. The account created in G.S. 58-48-120 shall be dissolved when the 
liabilities of the Mutual Workers’ Compensation Security Fund, under former 
G.S. 97-114, have been satisfied. Any excess moneys in the mutual reserve 
account shall be refunded to the member insurers that were mutual workers’ 
compensation carriers during the preceding calendar year. The amount to be 
refunded to each mutual carrier shall be in proportion to the assessments paid 
by each mutual carrier. (1991 (Reg. Sess., 1992), c. 802, s. 11.) 
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ARTICLE 49. 


Determination of Jurisdiction Over Providers of Health Care 
Benefits; Regulation of Multiple Employer Welfare 
Arrangements. 


§ 58-49-1. Purposes. 


The purposes of this section and G.S. 58-49-5 through G.S. 58-49-25 are: To 
give the State jurisdiction over providers of health care benefits; to indicate 
how each provider of health care benefits may show under what jurisdiction it 
falls; to allow for examinations by the State if the provider of health care 
benefits is unable to show it is subject to the exclusive jurisdiction of another 
governmental agency; to make such a provider of health care benefits subject 
to the laws of the State if it cannot show that it is subject to the exclusive 
jurisdiction of another governmental agency; and to disclose the purchasers of 
such health care benefits whether or not the plans are fully insured. As used in 
G.S. 58-49-5 through G.S. 58-49-20, “person” does not mean the State of North 
Carolina or any county, city, or other political subdivision of the State of North 
Carolina. (1985, c. 304, s. 1; 1993 (Reg. Sess., 1994), c. 569, s. 1; 2001-334, s. 
18.1.) 


Editor’s Note. — Session Laws 1991, c. 611, Effect of Amendments. — Session Laws 
s. 2 amended the title of Article 49, which 2001-334, s. 18.1, effective August 3, 2001, 
formerly read “Determination of Jurisdiction added the last sentence of the section. 

Over Providers of Health Care Benefits.” 

Session Laws 2001-334, s. 19 is a severability 

clause. 


§ 58-49-5. Authority and jurisdiction of Commissioner. 


Notwithstanding any other provision of law, and except as provided in this 
Article, any person that provides coverage in this State for medical, surgical, 
chiropractic, physical therapy, speech pathology, audiology, professional men- 
tal health, dental, hospital, or optometric expenses, whether the coverage is by 
direct payment, reimbursement, or otherwise, shall be presumed to be subject 
to the jurisdiction of the Commissioner, unless the person shows that while 
providing the services it is subject to the exclusive jurisdiction of another 
agency or subdivision of this State or of the federal government. (1985, c. 304, 
s. 1; 1993 (Reg. Sess., 1994), c. 569, s. 2; 1995, c. 193, s. 40.) 


§ 58-49-10. How to show jurisdiction. 


A person may show that it is subject to the exclusive jurisdiction of another 
agency or subdivision of this State or the federal government, by providing to 
the Commissioner the appropriate certificate, license, or other document 
issued by the other governmental agency that permits or qualifies it to provide 
those services. If no documentation is issued by that other agency, the person 
may provide a certification by an official of that agency that states that the 
person is under the exclusive jurisdiction of that agency. (1985; c. 3804, s: 1: 
1993 (Reg. Sess., 1994), c. 569°. 3.) 5 ait 
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§ 58-49-15. Examination. 


Any person that is unable to show under G.S. 58-49-10 that it is subject to 
the exclusive jurisdiction of another agency or subdivision of this State or of 
the federal government, shall submit to an examination by the Commissioner 
to determine the organization and solvency of the person, and to determine 
whether or not such person complies with the applicable provisions of this 
Chapter. (1985, c. 304, s. 1; 1993 (Reg. Sess., 1994), c. 569, s. 4.) 


§ 58-49-20. Subject to State laws. 


Any person unable to show that it is subject to the exclusive jurisdiction of 
another agency or subdivision of this State or the federal government, shall be 
subject to all appropriate provisions of this Chapter regarding the conduct of 
its business. (1985, c. 304, s. 1; 1993 (Reg. Sess., 1994), c. 569, s. 5.) 


§ 58-49-25. Disclosure. 


(a) Any production agency or administrator that advertises, sells, transacts, 
or administers the coverage in this State described in G.S. 58-49-5 and that is 
required to submit to an examination by the Commissioner under G.S. 
58-49-15, shall, if said coverage is not fully insured or otherwise fully covered 
by an admitted life, accident, health, accident and health, or disability insurer, 
nonprofit hospital, medical, or dental service plan, or nonprofit health care 
plan, clearly and distinctly advise every purchaser, prospective purchaser, and 
covered person of such lack of insurance or other coverage. 

(b) Any administrator that advertises or administers the coverage in this 
State described in G.S. 58-49-5 and that is required to submit to an examina- 
tion by the Commissioner under G.S. 58-49-15, shall advise any production 
agency of the elements of the coverage, including the amount of “stop-loss” 
insurance in effect. (1985, c. 304, s. 1.) 


§ 58-49-30. Multiple employer welfare arrangements; def- 
inition; administrators. 


(a) As used in this section, the term “multiple employer welfare arrange- 
ment” or “MEWA” means that term as defined in Section 3 of the Employee 
Retirement Income Security Act of 1974, 29 U.S.C. § 1002(40)(A), as amended, 
that meets either or both of the following criteria: 

(1) One or more of the employer members of the MEWA is either domiciled 
in this State or has its principal headquarters or principal adminis- 
trative office in this State. 

(2) The MEWA solicits an employer that is domiciled in this State or that 
has its principal headquarters or principal administrative office in 
this State. 

(b) Repealed by Session Laws 1991, c. 611, s. 3. a 

(c) Each insurer licensed to do business in this State that administers a 
MEWA shall, at the request of the Commissioner, provide the Commissioner 
with such information regarding the insurer’s administrative services contract 
or contracts with such MEWA or MEWAs that the Commissioner requires. No 
unlicensed insurer shall administer any MEWA. 

(d), (e) Repealed by Session Laws 1991, c. 611, s. 3. (1989 (Reg. Sess., 1990), 


Ger Gopi Ol Colle s..3.) 


783 


§58-49-35 CH. 58. INSURANCE §$58-49-40 


§ 58-49-35. Multiple employer welfare arrangements; li- 
cense required; penalty. 


(a) It is unlawful to operate, maintain, or establish a MEWA unless the 
MEWA has a valid license issued by the Commissioner. Any MEWA operating 
in this State without a valid license is an unauthorized insurer. 

(b) G.S. 58-49-30 through 58-49-65 do not apply to a MEWA that offers or 
provides benefits that are fully insured by an authorized insurer or toa MEWA 
that is exempt from state insurance regulation in accordance with the 
Employee Retirement Income Security Act of 1974, Public Law Number 


43-406. (1991, c. 611, s. 1.) 


§ 58-49-40. Qualifications for licensure. 


(a) To meet the requirements for issuance of a license and to maintain a 
MEWA, a MEWA must be: 

(1) Nonprofit; 

(2) Established by a trade association, industry association, or profes- 
sional association of employers or professionals that has a constitu- 
tion or bylaws and that has been organized and maintained in good 
faith for a continuous period of five years for purposes other than that 
of obtaining or providing insurance; 

(3) Operated pursuant to a trust agreement by a board of trustees that 
has complete fiscal control over the MEWA and that is responsible for 
all operations of the MEWA. Except as provided in this subdivision, 
the trustees must be owners, partners, officers, directors, or employ- 
ees of one or more employers in the MEWA. With the Commissioner’s 
approval, a person who is not such an owner, partner, officer, director, 
or employee may serve as a trustee if that person possesses the 
expertise required for such service. A trustee may not be an owner, 
officer or employee of the administrator or service company of the 
MEWA. The trustees have the authority to approve applications of 
association members for participation in the MEWA and to contract 
with an authorized administrator or service company to administer 
the operations of the MEWA; 

(4) Neither offered nor advertised to the public generally; and 

(5) Operated in accordance with sound actuarial principles. 

(b) The MEWA shall issue to each covered employee a policy, contract, 
certificate, summary plan description, or other evidence of the benefits and 
coverages provided. The evidence of benefits and coverages provided shall 
contain, in boldface print in a conspicuous location, the following statement: 
“THE BENEFITS AND COVERAGES DESCRIBED HEREIN ARE PRO- 
VIDED THROUGH A TRUST FUND ESTABLISHED BY A GROUP OF 
EMPLOYERS [name of MEWA]. EXCESS INSURANCE IS PROVIDED BY A 
LICENSED INSURANCE COMPANY TO COVER HIGH AMOUNT MEDI- 
CAL CLAIMS. THE TRUST FUND IS NOT SUBJECT TO ANY INSURANCE 
GUARANTY ASSOCIATION, ALTHOUGH THE TRUST FUND IS MONI- 
TORED BY THE NORTH CAROLINA DEPARTMENT OF INSURANCE. 
OTHER RELATED FINANCIAL INFORMATION IS AVAILABLE FROM 
YOUR EMPLOYER OR FROM THE [name of MEWA].” If applicable, the same 
documents shall contain, in boldface print in a conspicuous location, the 
following statement: “PARTICIPATING EMPLOYERS WILL BE RESPONSI- 
BLE FOR FUNDING ALL CLAIMS INCURRED BY EMPLOYEES COV- 
ERED UNDER THE TRUST.” Any statement required by this subsection is not 
required on identification cards issued to covered employees or other insureds. 

(c) Hach MEWA shall maintain excess insurance written by an insurer 
authorized to do business in this State with a retention level determined in 
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accordance with sound actuarial principles. Such contracts must be filed with 
the Commissioner and contain notification provisions requiring at least 60 
days’ notice to the Commissioner from the insurer issuing such coverage prior 
to the termination or modification of such coverage. The Commissioner may by 
rule prescribe net retentions levels for MEWAs in accordance with the number 
of risks insured. 

(d) Each MEWA shall establish and maintain appropriate loss reserves 
determined in accordance with sound actuarial principles. 

(e) The Commissioner shall not grant or continue a license to any MEWA if 
the Commissioner deems that any trustee, manager, or administrator is 
incompetent, untrustworthy, or so lacking in insurance expertise as to make 
the operations of the MEWA hazardous to the potential and existing insureds; 
that any trustee, manager, or administrator has been found guilty of or has 
pled guilty or no contest to a felony, a crime involving moral turpitude, or a 
crime punishable by imprisonment of one year or more under the law of any 
_ state or country, whether or not a judgment or conviction has been entered; 
that any trustee, manager, or administrator has had any type of insurance 
license revoked in this or any other state; or that the business operations of the 
MEWA are or have been characterized, to the detriment of the employers 
participating in the MEWA, of persons receiving benefits from the MEWA, or 
of creditors or the public, by the improper manipulation of assets, accounts, or 
excess insurance or by bad faith. 

(f) To qualify for and retain a license, a MEWA shall file all contracts with 
administrators or service companies with the Commissioner, and report any 
changes to such contracts to the Commissioner in advance of their implemen- 
tation. 

(g) Failure to maintain compliance with the eligibility requirements estab- 
lished by this section is a ground for denial, suspension, or revocation of the 
license of a MEWA. (1991, c. 611, s. 1.) 


§ 58-49-45. Certain words prohibited in name of MEWA. 


No licensed MEWA shall use in its name, contracts, literature, advertising in 
any medium, or any other printed matter the words “insurance”, “casualty”, 
“surety”, “mutual”, or any other words descriptive of the insurance business or 
deceptively similar to the name or description of any insurer doing business in 


this State. (1991, c. 611, s. 1.) 


§ 58-49-50. Filing of application. 


An association sponsoring a MEWA shall file with the Commissioner an 
application for a license on a form prescribed by the Commissioner and signed 
under oath by officers of the association. The application shall include or have 
attached the following: pete 

(1) A copy of the articles of incorporation, constitution, and bylaws of the 
association; 18: 

(2) A list of the names, addresses, and official capacities with the MEWA 
of the individuals who will be responsible for the management and 
conduct of the affairs of the MEWA, including all trustees, officers, 
and directors. Such individuals shall fully disclose the extent and 
nature of any contracts or arrangements between them and the 

| MEWA, including possible conflicts of interest. 

(3) A copy of the articles of incorporation, bylaws, or trust agreement that 
governs the operation of the MEWA. ane 

(4) A copy of the policy, contract, certificate, summary plan description, or 
other evidence of the benefits and coverages provided to covered 
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employees, including a table of the rates charged or proposed to be 

charged for each form of such contract. An actuary who is a member 

of the American Academy of Actuaries or the Society of Actuaries and 
has experience in establishing rates for a self-insured trust and health 
services being provided, shall certify that: 

qa. The rates are neither inadequate, nor excessive, nor unfairly 
discriminatory. 

b. The rates are appropriate for the classes of risks for which they 
have been computed. 

c. An adequate description of the rating methodology has been filed 
with the Commissioner and such methodology follows consistent 
and equitable actuarial principles. 

(5) Acopy of a fidelity bond, in an amount determined by rules adopted by 
the Commissioner, issued in the name of the MEWA and covering any 
individuals managing or handling the funds or assets of the MEWA. 
In no case may the bond be less than fifty thousand dollars ($50,000) 
or more than five hundred thousand dollars ($500,000). 

(6) A copy of the MEWA’s excess insurance agreement. 

(7) A feasibility study, made by an independent qualified actuary and an 
independent certified public accountant with an opinion acceptable to 
the Commissioner, that addresses market potential, market penetra- 
tion, market competition, operating expenses, gross revenues, net 
income, total assets and liabilities, cash flow, and other items as the 
Commissioner requires. The study shall be for the greater of three 
years or until the MEWA has been projected to be profitable for 12 
consecutive months. The study must show that the MEWA would not, 
at any month end of the projection period, have less than the reserves 
as required by G.S. 58-49-40(d). 

(8) A copy of an audited financial statement of the MEWA reflecting the 
minimum statutory reserve as required by G.S. 58-49-40(d). 

(9) Evidence satisfactory to the Commissioner showing that the MEWA 
will be operated in accordance with sound actuarial principles. The 
Commissioner shall not approve the MEWA unless it is determined 
that the MEWA is designed to provide sufficient revenues to pay 
current and future liabilities, as determined in accordance with sound 
actuarial principles. 

(10) Acopy of every contract between the MEWA and any administrator or 
service company. 


(11) Such additional information as the Commissioner may require. 
(199 TaceGllasn i) 


§ 58-49-55. Examinations; deposits; solvency regulation. 


(a) The provisions of Articles 2, 5, and 30 of this Chapter regarding 
examinations, deposits, and supervision and receivership respectively apply to 
MEWAs. The provisions of Article 62 of this Chapter and of Article 8B of 
Chapter 105 of the General Statutes do not apply to MEWAs. 

(b) An audit or examination of a MEWA shall be conducted only when there 


are circumstances to support a reasonable belief of a MEWA’s noncompliance 
with this Article. (1991, c. 611, s. 1.) 


§ 58-49-60. Annual reports; actuarial certifications; quar- 
terly reports. 


(a) Every MEWA shall, within 150 days after the end of each of its fiscal 
years or within any such extension of time that the Commissioner for good 
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cause grants, file a report with the Commissioner, on forms prescribed by the 
Commissioner and verified by the oath of a member of the board of trustees 
and by an administrative executive appointed by the board, showing its 
financial condition on the last day of the preceding fiscal year. The report shall 
contain an audited financial statement of the MEWA prepared in accordance 
with statutory accounting principles, including its balance sheet and a 
statement of the operations for the preceding fiscal year certified by an 
independent certified public accountant. The report shall also include an 
analysis of the adequacy of reserves and contributions or premiums charged, 
based on a review of past and projected claims and expenses. 

(b) In addition to the information called for and furnished in connection 
with the annual report, if reasonable grounds exist, the Commissioner may 
request information that summarizes paid and incurred expenses and contri- 
butions or premiums received; and may request evidence satisfactory to the 
Commissioner that the MEWA is actuarially sound. That information and 
_ evidence shall be furnished by the MEWA not later than 30 days after the 
request, unless the Commissioner, for good cause, grants an extension. 

(c) Annually, in conjunction with the annual report required in subsection 
(a) of this section, the MEWA shall submit an actuarial certification prepared 
by an independent qualified actuary that indicates: 

(1) The MEWA is actuarially sound, with the certification considering the 
rates, benefits, and expenses of, and any other funds available for the 
payment of obligations of, the MEWA; 

(2) The rates being charged and to be charged for contracts are actuarially 
adequate to the end of the period for which rates have been guaran- 


teed; 
- (3) Incurred but not reported claims and claims reported but not fully 
paid have been adequately provided for; and 
(4) Such other information relating to the performance of the MEWA that 
is required by the Commissioner. 

(d) If reasonable grounds exist, the Commissioner may require a MEWA to 
file quarterly, within 45 days after the end of each of its fiscal quarters, an 
unaudited financial statement on a form prescribed by the Commissioner, 
verified by the oath of a member of the board of trustees and an administrative 
executive appointed by the board, showing its financial condition on the last 
day of the preceding quarter. 

(e) Any MEWA that fails to file a report as required by this section is subject 
to G.S. 58-2-70; and after notice and opportunity for hearing, the Commis- 
sioner may suspend the MEWA’s authority to enroll new insureds or to do 
business in this State while the failure continues. (1991, c. 611, s. 1.) 


§ 58-49-65. Denial, suspension, or revocation of license. 


-(a) The Commissioner shall deny, suspend, or revoke a MEWA’s license if 
the Commissioner finds that the MEWA: 
(1) Is insolvent; aie , | 
(2) Is using such methods and practices in the conduct of its business as 
to render its further transaction of business in this State hazardous or 
injurious to its participating employers, covered employees and de- 
pendents, or to the public; wie 
(3) Has failed to pay any final judgment rendered against it in a court of 
competent jurisdiction within 60 days after the judgment became 
nal; 
(4) le - has been in violation of or threatens to violate any provision of 
this Article; 
(5) Is no longer actuarially sound; or 
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(6) Is charging rates that are excessive, inadequate, or unfairly discrim- 
inatory. 

(b) The Ghee renner may deny, suspend, or revoke the license of any 
MEWA if the Commissioner determines that the MEWA: 

(1) Has violated any lawful order or rule of the Commissioner; or any 
applicable provision of this Article; or bar sf 

(2) Has refused to produce its accounts, records, or files for examination 
under G.S. 58-49-55 or through any of its officers has refused to give 
information with respect to its affairs or to perform any other legal 
obligation as to an examination. 

(c) Whenever the financial condition of the MEWA is such that, if not 
modified or corrected, its continued operation would result in impairment or 
insolvency, in addition to any provisions in Article 30 of this Chapter, the 
Commissioner may order the MEWA to file with the Commissioner and 
implement a corrective action plan designed to do one or more of the following: 

(1) Reduce the total amount of present potential liability for benefits by 

reinsurance or other means. 

(2) Reduce the volume of new business being accepted. 

(3) Reduce the expenses of the MEWA by specified methods. 

(4) Suspend or limit the writing of new business for a period of time. 
If the MEWA fails to submit a plan within the time specified by the 
Commissioner or submits a plan that is insufficient to correct the MEWA’s 
financial condition, the Commissioner may order the MEWA to implement one 
or more of the corrective actions listed in this subsection. 

(d) The Commissioner shall, in the order suspending the authority of a 
MEWA to enroll new insureds, specify the period during which the suspension 
is to be in effect and the conditions, if any, that must be met prior to 
reinstatement of its authority to enroll new insureds. The order of suspension 
is subject to rescission or modification by further order of the Commissioner 
before the expiration of the suspension period. Reinstatement shall not be 
made unless requested by the MEWA; however, the Commissioner shall not 
grant reinstatement if it is found that the circumstances for which suspension 
occurred still exist. (1991, c. 611, s. 1.) 


ARTICLE 50. 


General Accident and Health Insurance Regulations. 
Part 1. Miscellaneous Provisions. 


§ 58-50-1. Waiver by insurer. 


The acknowledgment by any insurer of the receipt of notice given under any 
policy covered by Articles 49, 50 through 55, 65, or 67 of this Chapter, or the 
furnishing of forms for filing proofs of loss, or the acceptance of such proofs, or 
the investigation of any claim under the policy, shall not operate as a waiver of 
any of the rights of the insurer in defense of any claim arising under the policy. 


ent c. 91, s. 7; C.S., s. 6484; 1991, c. 720, s. 28; 1999-244, s. 10; 2000-140, s. 


Editor’s Note. — Session Laws 2001-446, s. formerly read: “General Insurance Regula- 
4.1, effective July 1, 2002, and applicable to tions.” 


health benefit plans that are in effect, deliv- Session Laws 2001-446, s. 4.2(1), effective 
ered, issued for delivery, or renewed on or after July 1, 2002, and applicable to health benefit 
that date, rewrote the title of this article, which plans that are in effect, delivered, issued for 
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delivery, or renewed on or after that date, this section, inserted “49,” inserted “55, 65, or 
designates § 98-50-1 through 58-50-45 as Part 67,” substituted “the policy” for “thereunder,” 
1 of Article 50, with the heading “Miscellaneous _and substituted “the” for “such.” 


Provisions.” . Session Laws 2000-140, s. 16, effective July 
Effect of Amendments. — Session Laws 21, 2000, inserted “under” preceding “the pol- 
1999-244, s. 10, effective January 1, 2000, in _ icy, shall not operate.” 


§ 58-50-5. Application. 


(a) On and after J anuary 1, 1956, each individual or family accident, health, 
hospitalization policy, certificate or service plan of hospitalization and medical 
and/or dental service corporations shall be issued only on application in 
writing signed by the insured or the head of the household or guardian. Any 
application or enrollment form that is taken by a resident agent shall also 
contain the certificate of the agent that he has truly and accurately recorded on 
the application or enrollment form the information supplied by the insured. 
_ Every policy subject to the provisions of this section shall contain as a part of 
such policy the original or a reproduction of the application required by this 
section. This section shall not apply to travel or dread disease policies or to 
policies issued pursuant to a group insurance conversion privilege. If any such 
policy delivered or issued for delivery to any person in this State shall be 
reinstated or renewed, and the insured or the beneficiary or assignee of such 
policy shall make written request to the insurer for a copy of the application, 
if any, for such reinstatement or renewal, the insurer shall within 15 days after 
the receipt of such request at his home office or any branch office of the insurer, 
deliver or mail to the person making such request, a copy of such application. 
If such copy shall not be so delivered or mailed, the insurer shall be precluded 
from introducing such application as evidence in any action or proceeding 
based upon or involving such policy or its reinstatement or renewal. 

(b) No alteration of any written application for any such policy shall be 
made by any person other than the applicant without his written consent, 
except that insertions may be made by the insurer, for administrative purposes 
only, in such manner as to indicate clearly that such insertions are not to be 
ascribed to the applicant. 

(c) The falsity of any statement in the application for any policy covered by 
Articles 50 through 55 of this Chapter may not bar the right to recover 
thereunder unless such false statement materially affected either the accep- 
tance of the risk or the hazard assumed by the insurer. (19138, c. 91, s. 8; C.S., 
Ss, 6485; 1953, c. 1095, s. 9; 1955, c. 850, s. 6; 1961, c. 1149; 1985, c. 484, s. 4.2; 
TOC 20,8. 29.) 


Editor’s Note. — Section 12 of the 1955 der former Chapter 57 (now Articles 65 and 66 
amendatory act made the act applicable to of Chapter 58) to the same extent as to insurers 
hospital and medical service corporations un- under Articles 1 through 64 of this Chapter. 


§ 58-50-10: Repealed by Session Laws 1993, c. 529, s. 4.1. 


§ 58-50-15. Conforming to statute. 


(a) Other Policy Provisions. — No policy provision which is not subject to 
G.S. 58-51-15 shall make a policy, or any portion thereof, less favorable in any 
respect to the insured or the beneficiary than the provisions thereof which are 
subject to Articles 50 through 55 of this Chapter. . : 

(b) Policy Conflicting with Articles 50 through 55 of this Chapter. — A policy 
delivered or issued for delivery to any person in this State in violation of 
Articles 50 through 55 of this Chapter shall be held valid but shall be 
construed as provided in Articles 50 through 55 of this Chapter. When any 
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rovision in a policy subject to Articles 50 through 55 of this Chapter is in 
conttiee with ee Seyadio of Articles 50 through 55 of this Chapter, the rights, 
duties and obligations of the insurer, the insured and the beneficiary shall be 
governed by the provisions of Articles 50 through 55 of this Chapter. (1913, c. 
91, s. 9; C.S., s. 6486; 1953, c. 1095, s. 10; 1991, c. 720, s. 29.) 


CASE NOTES 


Anti-subrogation Rule. — Commissioner’s 
promulgation of 11 N.C.A.C. 12.0319, prohibit- 
ing subrogation provisions in life or accident 
and health insurance contracts, supported by 
§ 58-2-40 (right to limit practices injurious to 
the public) and subsection (a) of this section 
(prohibiting provisions less favorable to the 
insured), did not exceed his statutory authority, 
even though it may have changed state sub- 
stantive law, and did not amount to an uncon- 
stitutional delegation of legislative powers be- 
cause statutory provisions (§§ 58-2-40 and 58- 


§ 58-50-20. Age limit. 


51-15, and this section) and judicial review 
(available under Chapter 150B) offer adequate 
procedural safeguards and support the delega- 
tion of power to the Commissioner. In re Ruling 
by N. C. Comm’r of Ins., 1384 N.C. App. 22, 517 
S.E.2d 134 (1999), cert. denied, appeal dis- 
missed, 351 N.C. 105, 540 S.E.2d 356 (1999). 

Applied in Stainback v. Investor’s Consol. 
Ins. Co., 64 N.C. App. 197, 306 S.E.2d 532 
(1983). 

Cited in Harrison Agency, Inc. v. Pacific Mut. 
Life Ins. Co., 703 F. Supp. 441 (W.D.N.C. 1989). 


If any such policy contains a provision establishing, as an age limit or 


otherwise, a date after which the coverage provided by the policy will not be 
effective, and if such date falls within a period for which premium is accepted 
by the insurer or if the insurer accepts a premium after such date, the coverage 
provided by the policy will continue in force subject to any right of cancellation 
until the end of the period for which premium has been accepted. In the event 
the age of the insured has been misstated and if, according to the correct age 
of the insured, the coverage provided by the policy would not have become 
effective, or would have ceased prior to the acceptance of such premium or 
premiums, then the liability of the insurer shall be limited to the refund, upon 
ea ee er a premiums paid for the period not covered by the policy. (1953, c. 
5st 


CASE NOTES 


Misrepresentation as to Age. — Where a 
policy provides that in the event of misrepre- 
sentation as to age the contract will be adjusted 
so as to pay the amount actually due under the 
insured’s correct age, it is generally held that 


this provision relates not to the efficacy of the 
contract, but to the benefits due, and is not 
affected by an incontestable clause. Wall v. 
Diamond State Life Ins. Co., 9 N.C. App. 231, 
175 8.E.2d 602 (1970). 


§ 58-50-25. Nurses’ services. 


(a) No agency, institution or physician providing a service for which pay- 
ment or reimbursement is required to be made under a policy governed by 
Articles 1 through 64 of this Chapter shall be denied such payment or 
reimbursement on account of the fact that such services were rendered 
through a registered nurse acting under authority of rules and regulations 
adopted by the North Carolina Medical Board and the Board of Nursing 
porauant to G.S. 90-6 and 90-171.23. 

A licensed registered nurse who has successfully completed a program 
established under G.S. 90-171.38(b) may receive direct ae tisti for conduatitid 
medical examinations or medical procedures for the purpose of collecting 
evidence from victims of offenses described in that subsection if the payment 
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would have otherwise been permitted. (1973, c. 43791991501 7209 ees Tot 
c, 347, s. 1; 1995, c. 94, s. 2; 1997-197, s. 1; 1997-375, s. 3.) 


§ 58-50-26. Physician services provided by physician as- 
sistants. 


No agency, institution, or physician providing a service for which payment or 
reimbursement is required to be made under a policy governed by Articles 1 
through 64 of this Chapter shall be denied the payment or reimbursement on 
account of the fact that the services were rendered through a physician 
assistant acting under the authority of rules adopted by the North Carolina 
Medical Board pursuant to G.S. 90-18.1. (1999-210, s. 1.) 


Editor’s Note. — Session Laws 1999-210,s. and applicable to treatment or services ren- 
9, made this section effective January 1, 2000, dered on or after that date. 


§ 58-50-30. Right to choose services of optometrist, podia- 
trist, licensed clinical social worker, certified 
substance abuse professional, licensed profes- 
sional counselor, dentist, chiropractor, psy- 
chologist, pharmacist, certified fee-based prac- 
ticing pastoral counselor, advanced practice 
nurse, or physician assistant. 


(a) Repealed by Session Laws 2001-297, s. 1, effective January 1, 2001. 

(al) Whenever any health benefit plan, subscriber contract, or policy of 
insurance issued by a health maintenance organization, hospital or medical 
service corporation, or insurer governed by Articles 1 through 67 of this 
Chapter provides for coverage for, payment of, or reimbursement for any 
service rendered in connection with a condition or complaint that is within the 
scope of practice of a duly licensed optometrist, a duly licensed podiatrist, a 
duly licensed dentist, a duly licensed chiropractor, a duly licensed clinical 
social worker, a duly certified substance abuse professional, a duly licensed 
professional counselor, a duly licensed psychologist, a duly licensed pharma- 
cist, a duly certified fee-based practicing pastoral counselor, a duly licensed 
physician assistant, or an advanced practice registered nurse, the insured or 
other persons entitled to benefits under the policy shall be entitled to coverage 
of, payment of, or reimbursement for the services, whether the services be 
performed by a duly licensed physician, or a provider listed in this subsection, 
notwithstanding any provision contained in the plan or policy limiting access 
to the providers. The policyholder, insured, or beneficiary shall have the right 
to choose the provider of services notwithstanding any provision to the 
contrary in any other statute, subject to the utilization review, referral, and 
prior approval requirements of the plan that apply to all providers for that 
service; provided that: 

(1) In the case of plans that require the use of network providers as a 
condition of obtaining benefits under the plan or policy, the policy- 
holder, insured, or beneficiary must choose a provider of the services 
within the network; and . 

(2) In the case of plans that require the use of network providers as a 
condition of obtaining a higher level of benefits under the plan or 
policy, the policyholder, insured, or beneficiary must choose a provider 
of the services within the network in order to obtain the higher level 
of benefits. 

(a2) Whenever any policy of insurance governed by Articles 1 through 64 of 
this Chapter provides for certification of disability that is within the scope of 
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ractice of a duly licensed physician, a duly licensed physician assistant, a duly 
hetised pp rerterant a analy tieensed podiatrist, a duly licensed dentist, a duly 
licensed chiropractor, a duly licensed clinical social worker, a duly certified 
substance abuse professional, a duly licensed professional counselor, a duly 
licensed psychologist, a duly certified fee-based practicing pastoral counselor, 
or an advanced practice registered nurse, the insured or other persons entitled 
to benefits under the policy shall be entitled to payment of or reimbursement 
for the disability whether the disability be certified by a duly licensed 
physician, or a provider listed in this subsection, notwithstanding any provi- 
sions contained in the policy. The policyholder, insured, or beneficiary shall 
have the right to choose the provider of the services notwithstanding any 
provision to the contrary in any other statute; provided that for plans that 
require the use of network providers either as a condition of obtaining benefits 
under the plan or policy or to access a higher level of benefits under the plan 
or policy, the policyholder, insured, or beneficiary must choose a provider of the 
services within the network, subject to the requirements of the plan or policy. 

(a3) Whenever any health benefit plan, subscriber contract, or policy of 
insurance issued by a health maintenance organization, hospital or medical 
service corporation, or insurer governed by Articles 1 through 67 of this 
Chapter provides coverage for medically necessary treatment, the insurer 
shall not impose any limitation on treatment or levels of coverage if performed 
by a duly licensed chiropractor acting within the scope of the chiropractor’s 
practice as defined in G.S. 90-151 unless a comparable limitation is imposed on 
the medically necessary treatment if performed or authorized by any other 
duly licensed physician. 

(b) For the purposes of this section, a “duly licensed psychologist” is a 
licensed psychologist who holds permanent licensure and certification as a 
health services provider psychologist issued by the North Carolina Psychology 
Board. 

(c) For the purposes of this section, a “duly licensed clinical social worker” is 
a “licensed clinical social worker” as defined in G.S. 90B-3(2) and licensed by 
the North Carolina Social Work Certification and Licensure Board pursuant to 
Chapter 90B of the General Statutes. 

(cl) For purposes of this section, a “duly certified fee-based practicing 
pastoral counselor” shall be defined only to include fee-based practicing 
pastoral counselors certified by the North Carolina State Board of Examiners 
of Fee-Based Practicing Pastoral Counselors pursuant to Article 26 of Chapter 
90 of the General Statutes. 

(c2) For purposes of this section, a “duly certified substance abuse profes- 
sional” is a person certified by the North Carolina Substance Abuse Profes- 
Ss Cer A eation Board pursuant to Article 5C of Chapter 90 of the General 

atutes. 

(c3) For purposes of this section, a “duly licensed professional counselor” is 
a person licensed by the North Carolina Board of Licensed Professional 
Counselors pursuant to Article 24 of Chapter 90 of the General Statutes. 

(d) Payment or reimbursement is required by this section for a service 
performed by an advanced practice registered nurse only when: 

(1) The service performed is within the nurse’s lawful scope of practice; 

(2) The policy currently provides benefits for identical services performed 
by other licensed health care providers; 

(3) The service is not performed while the nurse is a regular employee in 
an office of a licensed physician; | 

(4) The service is not performed while the registered nurse is employed by 
a nursing facility (including a hospital, skilled nursing facility, inter- 
mediate care facility, or home care agency); and 

(5) Nothing in this section is intended to authorize payment to more than 
one provider for the same service. 
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No lack of signature, referral, or employment by any other health care provider 
may be asserted to deny benefits under this provision, unless these plan 
requirements apply to all providers for that service. 

For purposes of this section, an “advanced practice registered nurse” means 
only a registered nurse who is duly licensed or certified as a nurse practitioner, 
clinical specialist in psychiatric and mental health nursing, or nurse midwife. 

(e) Payment or reimbursement is required by this section for a service 
performed by a duly licensed pharmacist only when: 

(1) The service performed is within the lawful scope of practice of the 
pharmacist; 

(2) The service performed is not initial counseling services required under 
State or federal law or regulation of the North Carolina Board of 
Pharmacy; 

(3) The policy currently provides reimbursement for identical services 
performed by other licensed health care providers; and 

(4) The service is identified as a separate service that is performed by 
other licensed health care providers and is reimbursed by identical 
payment methods. 

Nothing in this subsection authorizes payment to more than one provider for 
the same service. 

(f) Payment or reimbursement is required by this section for a service 
performed by a duly licensed physician assistant only when: 

(1) The service performed is within the lawful scope of practice of the 
physician assistant in accordance with rules adopted by the North 
Carolina Medical Board pursuant to G.S. 90-18.1; 

(2) The policy currently provides reimbursement for identical services 
performed by other licensed health care providers; and 

(3) The reimbursement is made to the physician, clinic, agency, or 
institution employing the physician assistant. 

Nothing in this subsection is intended to authorize payment to more than one 
provider for the same service. For the purposes of this section, a “duly licensed 
physician assistant” is a physician assistant as defined by G.S. 90-18.1. 

(g) A health maintenance organization, hospital or medical service corpora- 
tion, or insurer governed by Articles 1 through 67 of this Chapter shall not 
exclude from participation in its provider network or from eligibility to provide 
particular covered services under the plan or policy any duly licensed physi- 
cian or provider listed in subsection (a1) of this section, acting within the scope 
of the provider’s license or certification under North Carolina law, solely on the 
basis of the provider’s license or certification. Any health maintenance orga- 
nization, hospital or medical service corporation, or insurer governed by 
Articles 1 through 67 of this Chapter that offers coverage through a network 
plan may condition participation in the network on satisfying written partic- 
ipation criteria, including credentialing, quality, and accessibility criteria. The 
participation criteria shall be developed and applied in a like manner consis- 
tent with the licensure and scope of practice for each type of provider. Any 
health maintenance organization, hospital or medical service corporation, or 
insurer governed by Articles 1 through 67 of this Chapter that excludes a 
provider listed in subsection (al) of this section from participation in its 
network or from eligibility to provide particular covered services under the 
plan or policy shall provide the affected listed provider with a written 
explanation of the basis for its decision. A health maintenance organization, 
hospital or medical service corporation, or insurer governed by Articles 1 
through 67 of this Chapter shall not exclude from participation in its provider 
network a provider listed in subsection (al) of this section acting within the 
scope of the provider’s license or certification under North Carolina law solely 
on the basis that the provider lacks hospital privileges, unless use of hospital 
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services by the provider on behalf of a policy holder, insured, or beneficiary 


reasonably could be expected. 


(h) Nothing in this section shall be construed as expanding the scope of 
practice of any duly licensed physician or provider listed in subsection (a1) of 
this section. (1913, c. 91, s. 11; C.S., s. 6488; 1965, c. 396, s. 2; c. 1169, s. 2; 1967, 
c. 690, s. 2; 1969, c. 679; 1973, c. 610; 1977, c. 601, ss. 2, 31/2; 1991, c. 720, s. 
29; 1993, c. 347, s. 2; c. 375, s. 3; c. 464, s. 2; c. 554, s. 1; 1995, LOS SHA TRE 223; 
Ss. 1; c. 406, s. 3; 1997-197, ss. 1, 2; 1999-186, s. 1; 1999-199, s. 1; 1999-210, s. 
2: 2001-297, s. 1; 2001-446, s. 1.7; 2001-487, s. 40(g).) 


Cross References. — As to prohibition 
against discrimination between individuals of 
the same class in premiums or rates charged for 
policies covered by Articles 50 through 53 of 
Chapter 58, or any other matter, see § 58-3- 
120(b). 

Editor’s Note. — Session Laws 1965, c. 396, 
which amended this section, provided in s. 4 
that the act should not be construed to equate 
optometrists with physicians except to the ex- 
tent that each must be duly licensed. 

Session Laws 1967, c. 690, which amended 
this section, provided in s. 4: “Nothing in this 
act shall be construed to equate podiatrists 
with physicians except to the extent that each 
must be duly licensed.” 

This section was amended by Session Laws 
1993167 38470S.-27C. OLD, Ss. 600) 404 sa anu 
554, s. 1 in the coded bill drafting format 
provided by § 120-20.1. It has been set out in 
the form above at the direction of the Revisor of 
Statutes. Present subsection (b) was so desig- 
nated at the direction of the Revisor of Stat- 
utes. The subsection designated as subsection 
(b) by Session Laws 19938, c. 464, s. 2 was 
redesignated as subsection (d). 

Session Laws 2001-446, s. 8 provides: “Noth- 
ing in this act obligates the General Assembly 
to appropriate funds to implement this act.” 

Session Laws 2001-446, s. 7 is a severability 
clause. 

Effect of Amendments. — Session Laws 
1999-210, s. 2, effective January 1, 2000, and 
applicable to treatment or services rendered on 
or after that date, substituted “advanced prac- 
tice nurse, or physician assistant” for “or ad- 
vanced practice registered nurse” in the 
catchline; inserted “a duly licensed physician 
assistant” four times in the second paragraph of 
subsection (a); and added subsection (f). 

Session Laws 2001-297, s. 1, effective Octo- 
ber 1, 2001, and applicable to claims for pay- 
ment or reimbursement for services rendered 
on or after that date, in the section catchline 
deleted “Discrimination forbidden” at the be- 
ginning thereof, and inserted “licensed profes- 
sional counselor”; deleted the former first sen- 
tence of subsection (a), which read: 
“Discrimination between individuals of the 
same class in the amount of premiums or rates 
charged for any policy of insurance covered by 


Articles 50 through 55 of this Chapter, or in the 
benefits payable thereon, or in any of the terms 
or conditions of such policy, or in any other 
manner whatsoever, is prohibited” and divided 
the remainder of former subsection (a) into 
present subsections (a1) to (a3); in subsections 
(al), substituted “65” for “64,” inserted “a duly 
licensed professional counselor,” and substi- 
tuted “or a provider listed in this subsection” for 
a list of providers; rewrote subsection (b); and 
added subsection (c3). 

Session Laws 2001-446, s. 1.7, effective 
March 1, 2002, and applicable to health benefit 
plans that are in effect, delivered, issued for 
delivery, or renewed on or after that date, in 
this section as amended by Session Laws 2001- 
297, s. 1, in the first sentence of subsection (a1), 
substituted “any health benefit plan, subscriber 
contract, or policy of insurance issued by a 
health maintenance organization, hospital or 
medical service corporation, or insurer” for 
“any policy of insurance governed,” substituted 
“67” for “65,” substituted “coverage for, payment 
of, or” for “payment of or” preceding “reim- 
bursement for any service,” substituted “cover- 
age of, payment of, or” for “payment of or” 
preceding “reimbursement for the services,” 
and substituted “plan or policy limiting access 
to the providers” for “policy”; added the second 
sentence of subdivision (al); added subdivi- 
sions (al)(1) and (al)(2); in subdivision (a2) 
substituted “64” for “65” near the beginning 
thereof, and added the proviso at the end of the 
subsection; substituted the language “any 
health benefit plan ...of this Chapter” for “any 
policy of insurance” in subsection (a3); added 
“unless these plan requirements apply to all 
providers for that service” at the end of the 
sentence of subsection (d) following subdivision 
(d)(5); and added subsections (g) and (h).' 

Session Laws 2001-487, s. 40(g), effective 
December 16, 2001, amends this section as 
amended by Session Laws 2001-297 and by 
2001-446 by substituting “licensed clinical so- 
cial worker” for “certified clinical social worker” 
throughout the section and in the catchline; 
and in subsection (c), substituting “licensed by 
the North Carolina Social Work Certification 
and Licensure Board” for “certified by the 
North Carolina Certification Board for Social 
Work.” 
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Legal Periodicals. — For note, “ERISA 
Preemption of State Mandated-Provider Laws,” 
see 6 Duke L. Rev. 1194 (1985). 


§ 58-50-35. Notice of nonpayment of premium required 
before forfeiture. 


No insurance company doing business in this State and issuing health 
and/or accident insurance policies, other than contracts of group insurance or 
disability and/or accidental death benefits in connection with policies of life 
insurance, the premium for which is to be collected in weekly, monthly, or other 
periodical installments by authority of a payroll deduction order executed by 
the assured and delivered to such insurance company or the assured’s 
employer authorizing the deduction of such premium installments from the 
assured’s salary or wages, shall, during the period for which such policy is 
_ issued, declare forfeited or lapsed any such policy hereafter issued or renewed 
until and unless a written or printed notice of the failure of the employer to 
remit said premium or installment thereof stating the amount or portion 
thereof due on such policy and to whom it must be paid, has been duly 
addressed and mailed to the person who is insured under such policy at least 
15 days before said policy is canceled or lapsed. (1909, c. 884; C.S., s. 6465; 
IZ 7C. 308, .s..1; 1931)'¢1317; 1945, c. 379.) 


§ 58-50-40. Willful failure to pay group insurance premi- 
ums; willful termination of a group health 
plan; notice to persons insured; penalty; resti- 
tution; examination of insurance transactions. 


(a) As used in this section and in G.S. 58-50-45: 

(1) “Group health insurance” means any policy described in G.S. 58-51-75, 
58-51-80, or 58-51-90; any group insurance certificate or group sub- 
scriber contract issued by a service corporation pursuant to Articles 65 
and 66 of this Chapter; any health care plan provided or arranged by 
a health maintenance organization pursuant to Article 67 of this 
Chapter; or any multiple employer welfare arrangement as defined in 
G.S. 58-49-30(a). 

(2) “Group health plan” means a single employer self-insured group 
health plan as defined in section 607(1) of the Employee Retirement 
Income Security Act of 1974, 29 U.S.C. § 1167(1), as amended. 

(3) “Insurance fiduciary” means any person, employer, principal, agent, 
trustee, or third-party administrator who is responsible for the 
payment of group health or group life insurance premiums or who is 
responsible for funding a group health plan. A 

. (4) “Premiums” includes contributions to a group health plan or to a 

multiple employer welfare arrangement. 

(b) No insurance fiduciary shall: 
(1) Cause the cancellation or nonrenewal of group health or group life 
| insurance and the consequential loss of the coverages of the persons 

insured by willfully failing to pay such premiums in accordance with 
the terms of a group health or group life insurance contract; or, in the 
case of a group health plan to which there are no premiums contrib- 
uted, terminate the plan by willfully failing to fund the plan; and 

(2) Willfully fail to deliver, at least 45 days before the termination of the 
group health or group life insurance or group health plan, to all 
persons covered by the group policy or group health plan a written 
notice of the insurance fiduciary’s intention to stop payment of 
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premiums for the group life or health insurance or the insurance 
fiduciary’s intention to cease funding of a group health plan. 

(c) Any insurance fiduciary who violates subsection (b) of this section shall 
be guilty of a Class H felony. 

(d) Repealed by Session Laws 1991, c. 644, s. 37k | 

(e) Upon conviction under subsection (c) of this section the court shall order 
the insurance fiduciary to make full restitution to persons insured who 
incurred expenses that would have been covered by the group health insurance 
or group health plan or full restitution to beneficiaries of the group life 
insurance for death benefits that would have been paid if the coverage had not 
been terminated. | 

(f) Insurance fiduciaries subject to this section shall be subject to the 
provisions of G.S. 58-2-200 with respect only to transactions involving group 
health or life insurance. | | 

(g) In the notice required by subsection (b) of this section, the insurance. 
fiduciary shall also notify those persons of their rights to health insurance . 
conversion policies under Article 53 of this Chapter and their rights to 
purchase individual policies under the federal Health Insurance Portability | 
and Accountability Act of 1996 (HIPAA), Public Law 104-191, as amended, and 
Article 68 of this Chapter. 

(h) In the event of the insolvency of an employer or insurance fiduciary who 
has violated this section, any person specified in subsection (e) of this section 
shall have a lien upon the assets of the employer or insurance fiduciary for the 
expenses or benefits specified in subsection (e) of this section. With respect to 
personal property within the estate of the insolvent employer or insurance 
fiduciary, the lien shall have priority over unperfected security interests. 

(i) Upon the termination of a group health insurance contract by the 
insurer, the insurer shall notify every subscriber and certificate holder under 
the contract of the termination of the contract along with the certification 
required to be provided under G.S. 58-68-30(e). ; 

(j) This section shall not apply to the cessation of individual contributions 
made by any person covered by a group health or group life insurance policy or 
group health plan. (1985, c. 507, s. 1; 1989, c. 485, s. 51; 1989 (Reg. Sess., 1990), 
c. 1055, ss. 2,,3.1;-1991, c. 644,.s. 37; 1993; c, 539, 5; 1274; 1994, bx, Séss., 24, 
s. 14(c); 2001-422, s. 1.) 


Editor’s Note. — Session Laws 2001-422, s. rewrote subdivision (b)(2), inserted “or group 
3 is a Severability clause. health plan” in subsection (e), substituted the 
Effect of Amendments. — Session Laws language beginning “to purchase individual 
2001-422, s. 1, effective December 1, 2001, policies” for “under the federal Consolidated 
inserted “willful termination of a group health Omnibus Budget Reconciliation Act (COBRA)” 


plan” in the section catchline, rewrote subsec- at the end of subsection (g), and added subsec- 
tion (a), inserted the language beginning “or, in tions (i) and (j). 
the case of” at the end of subdivision (b)(1), 


§ 58-50-45. Group health or life insurers to notify insur-— 
ance fiduciaries of obligations. 


(a) Upon the issuance or renewal of any policy, contract, certificate, or 
evidence of coverage of group health or life insurance, the insurer, corporation, 
or health maintenance organization shall give written notice to the insurance 
fiduciary of the provisions of G.S. 58-50-40. | 

(b) The notice required by subsection (a) of this section shall be printed in 10 
Pent ype and stall read as follows: | 

—{ TH CAROLINA GENERAL STATUTE SECTION 58-50-40 
NO PERSON, EMPLOYER, PRINCIPAL, AGENT, TRUSTEE, OR THIRD 
PARTY ADMINISTRATOR, WHO IS RESPONSIBLE FOR THE PAYMENT 
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OF GROUP HEALTH OR LIFE INSURANCE OR GROUP HEALTH PLAN 
PREMIUMS,” SHALL: ()° CAUSE THE CANCELLATION” OR 
NONRENEWAL OF GROUP HEALTH OR LIFE INSURANCE, HOSPITAL, 
MEDICAL, OR DENTAL SERVICE CORPORATION PLAN, MULTIPLE 
EMPLOYER WELFARE ARRANGEMENT, OR GROUP HEALTH PLAN 
COVERAGES AND THE CONSEQUENTIAL LOSS OF THE COVERAGES 
OF THE PERSONS INSURED, BY WILLFULLY FAILING TO PAY THOSE 
PREMIUMS IN ACCORDANCE WITH THE TERMS OF THE INSURANCE 
OR PLAN CONTRACT, AND (2) WILLFULLY FAIL TO DELIVER, AT LEAST 
45 DAYS BEFORE THE TERMINATION OF THOSE COVERAGES, TO ALL 
PERSONS COVERED BY THE GROUP POLICY A WRITTEN NOTICE OF 
THE PERSON’S INTENTION TO STOP PAYMENT OF PREMIUMS. THIS 
WRITTEN NOTICE MUST ALSO CONTAIN A NOTICE TO ALL PERSONS 
COVERED BY THE GROUP POLICY OF THEIR RIGHTS TO HEALTH 
INSURANCE CONVERSION POLICIES UNDER ARTICLE 53 OF CHAP- 
TER 58 OF THE GENERAL STATUTES AND THEIR RIGHTS TO PUR- 
CHASE INDIVIDUAL POLICIES UNDER THE FEDERAL HEALTH INSUR- 
ANCE PORTABILITY AND ACCOUNTABILITY ACT AND UNDER 
ARTICLE 68 OF CHAPTER 58 OF THE GENERAL STATUTES. VIOLATION 
OF THIS LAW IS A FELONY. ANY PERSON VIOLATING THIS LAW IS 
ALSO SUBJECT TO A COURT ORDER REQUIRING THE PERSON TO 
COMPENSATE PERSONS INSURED FOR EXPENSES OR LOSSES IN- 
CURRED AS A RESULT OF THE TERMINATION OF THE INSURANCE.” 
(1985, c. 507, s. 1; 1989 (Reg. Sess., 1990), c. 1055, s. 3; 1991, c. 644, s. 38; 
2001-422, s. 2.) 


Editor’s Note. — Session Laws 2001-422, s. 
3 is a severability clause. 

Effect of Amendments. — Session Laws 
2001-422, s. 1, effective December 1, 2001, 
substituted “Upon” for “On and after January 1, 
1986” at the beginning of subsection (a), and in 
the notice in subsection (b), in the first sen- 
tence, substituted “GROUP HEALTH PLAN” 
FOR "HEALTH CARE PLAN” in two places, 
inserted “CORPORATION” following “DEN- 
TAL SERVICE,” substituted “THOSE” for 
“SUCH” in two places, and substituted “BE- 


FORE” for “PRIOR TO,” and in the second 
sentence, substituted “CHAPTER 58 OF THE 
GENERAL STATUTES” for “GENERAL STAT- 
UTES CHAPTER 58,” inserted “TO PUR- 
CHASE INDIVIDUAL POLICIES,” and substi- 
tuted “HEALTH INSURANCE PORTABILITY 
AND ACCOUNTABILITY ACT AND UNDER 
ARTICLE 68 OF CHAPTER 58 OF THE GEN- 
ERAL STATUTES” for “CONSOLIDATED OM- 
NIBUS BUDGET RECONCILIATION ACT 
(COBRA).” 


Part 2. PPOs, Utilization Review and Grievances. 


§ 58-50-50: Repealed by Session Laws, 1997-519, s. 3.17. 


Cross References. — For present provi- 
sions regarding preferred providers, see § 58- 
55-56. 

Editor’s Note. — Session Laws 1997-519, s. 
3.19, as amended by Session Laws 1999-1382, s. 
4.8, effective June 4, 1999, provides: “Except as 
modified by G.S. 58-50-56(i), as enacted in this 
Part, any administrative rules that were 
adopted by the Commissioner under the au- 
thority of G.S. 58-65-140, 58-50-50 or 58-50-55 
and that were effective before January 1, 1998, 


are not affected by the repeals in Section 3.16 or 
3.17 of this act.” Sections 3.16 and 3.17 of the 
act provided for the repeal of §§ 58-50-50, 58- 
50-55, and 58-65-140. 

Session Laws 2001-446, s. 4.2(2), effective 
July 1, 2002, and applicable to health benefit 
plans that are in effect, delivered, issued for 
delivery, or renewed on or after that date, 
designates § 58-50-50 through 58-50-64 as 
Part 2 of Article 50, with the heading “PPOs, 
Utilization Review and Grievances.” 
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§ 58-50-55: Repealed by Session Laws 1997-519, s. 3.17. 


Editor’s Note. — Session Laws 1997-519, s. _ thority of G.S. 58-65-140, 58-50-50 or 58-50-55 
3.19, as amended by Session Laws 1999-132,s. and that were effective before January 1, 1998, 
4.8, effective June 4, 1999, provides: “Except as are not affected by the repeals in Section 3.16 or 
modified by G.S. 58-50-56(i), as enacted in this 3.17 of this act.” Sections 3.16 and 3.17 of the 
Part, any administrative rules that were act provided for the repeal of §§ 58-50-50, 58- 
adopted by the Commissioner under the au- 50-55, and 58-65-140. 


§ 58-50-56. Insurers, preferred provider organizations, 
and preferred provider benefit plans. 


(a) Definitions. — As used in this section: 

(1) “Insurer” means an insurer or service corporation subject to this 
Chapter. 

(2) “Preferred provider” means a health care provider who has agreed to 
accept special reimbursement or other terms for health care services 
from an insurer for health care services on a fee-for-service basis. A 
“preferred provider” is not a health care provider participating in any 
prepaid health service or capitation arrangement implemented or 
administered by the Department of Health and Human Services or its 
representatives. 

(3) “Preferred provider benefit plan” means a health benefit plan offered 
by an insurer in which covered services are available from health care 
providers who are under a contract with the insurer in accordance 
with this section and in which enrollees are given incentives through 
differentials in deductibles, coinsurance, or copayments to obtain 
covered health care services from contracted health care providers. 

(4) “Preferred provider organization” or “PPO” means an insurer holding 
contracts with preferred providers to be used by or offered to insurers 
offering preferred provider benefit plans. 

(b) Insurers may enter into preferred provider contracts or enter into other 
cost containment arrangements approved by the Commissioner to reduce the 
costs of providing health care services. These contracts or arrangements may 
be entered into with licensed health care providers of all kinds without regard 
to specialty of services or limitation to a specific type of practice. A preferred 
provider contract or other cost containment arrangement that is not disap- 
proved by the Commissioner within 90 days of its filing by the insurer shall be 
deemed to be approved. 

(c) At the initial offering of a preferred provider plan to the public, health 
care providers may submit proposals for participation in accordance with the 
terms of the preferred provider plan within 30 days after that offering. After 
that time period, any health care provider may submit a proposal, and the 
insurer offering the preferred provider benefit plan shall consider all pending 
applications for participation and give reasons for any rejections or failure to 
act on an application on at least an annual basis. Any health care provider 
seeking to participate in the preferred provider benefit plan, whether upon the 
initial offering or subsequently, may be permitted to do so in the discretion of 
the insurer offering the preferred provider benefit plan. G.S. 58-50-30 applies 
to preferred provider benefit plans. 

(d) Any provision of a contract between an insurer offering a preferred 
provider benefit plan and a health care provider that restricts the provider’s 
right to enter into preferred provider contracts with other persons is prohib- 


ited, is void ab initio, and is not enforceable. The existence of that restriction 
does not invalidate any other provision of the contract. 


798 


§$58-50-56 ART. 50. GENERAL ACCIDENT AND HEALTH $58-50-56 


(e) Except where specifically prohibited either by this section or by rules 
adopted by the Commissioner, the contractual terms and conditions for special 
reimbursements shall be those that the parties find mutually agreeable. 

(f) Every insurer offering a preferred provider benefit plan and contracting 
with a PPO shall require by contract that the PPO shall provide all of the 
preferred providers with whom it holds contracts information about the 
insurer and the insurer’s preferred provider benefit plans. This information 
shall include for each insurer and preferred provider benefit plan the benefit 
designs and incentives that are used to encourage insureds to use preferred 
providers. 

(g) The Commissioner may adopt rules applicable to insurers offering 
preeited provider benefit plans under this section. These rules shall provide 

or: 

(1) Accessibility of preferred provider services to individuals within the 
insured group. 

(2) The adequacy of the number and locations of health care providers. 

(3) The availability of services at reasonable times. 

(4) Financial solvency. 

(h) Each insurer offering a preferred provider benefit plan shall provide the 
Commissioner with summary data about the financial reimbursements offered 
to health care providers. All such insurers shall disclose annually the following 
information: 

(1) The name by which the preferred provider benefit plan is known and 
its business address. 

(2) The name, address, and nature of any PPO or other separate organi- 
zation that administers the preferred provider benefit plan for the 
insurer. 

(3) The terms of the agreements entered into by the insurer with 
preferred providers. 

(4) Any other information necessary to determine compliance with this 
section, rules adopted under this section, or other requirements 
applicable to preferred provider benefit plans. 

(i) Aperson enrolled in a preferred provider benefit plan may obtain covered 
health care services from a provider who does not participate in the plan. In 
accordance with rules adopted by the Commissioner and subject to G.S. 
58-3-200(d), the preferred provider benefit plan may limit coverage for health 
care services obtained from a nonparticipating provider. The Commissioner 
shall adopt rules on product limitations, including payment differentials for 
services rendered by nonparticipating providers. These rules shall be similar 
in substance to rules governing HMO point-of-service products. 

(j) A list of the current participating providers in the geographic area in 
which a substantial portion of health care services will be available shall be 
provided to insureds and contracting parties. The list shall include participat- 
ing physician assistants and their supervising physician. 

(k) Publications or advertisements of preferred provider benefit plans or 
organizations shall not refer to the quality or efficiency of the services of 
nonparticipating providers. (1997-443, s. 114.122; 1997-519, s. 3.1; 1998-211, 
s. 2; 1999-210, s. 3; 2001-297, s. 3; 2001-334, s. 2.1.) 


Editor’s Note. — Session Laws 1997-519, s. 
3.19, as amended by Session Laws 1999-132, s. 
4.8, effective June 4, 1999, provides: “Except as 
modified by G.S. 58-50-56(i), as enacted in this 
Part, any administrative rules that were 
adopted by the Commissioner under the au- 
thority of G.S. 58-65-140, 58-50-50 or 58-50-55 
and that were effective before January 1, 1998, 


are not affected by the repeals in Section 3.16 or 
3.17 of this act. Sections 3.16 and 3.17 of the act 
provided for the repeal of §§ 58-50-50, 58-50- 
55, and 58-65-140. 

Session Laws 2001-334, s. 19 is a severability 
clause. 

Effect of Amendments. — Session Laws 
1999-210, s. 3, effective January 1, 2000, and 
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applicable to treatment or services rendered on 
or after that date, added the last sentence of 
subsection (j). 

Session Laws 2001-297, s. 3, effective Octo- 
ber 1, 2001, and applicable to claims for pay- 
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“The second and third paragraphs of G.S. 58- 
50-30(a) apply to preferred provider benefit 
plans” at the end of subsection (c). 

Session Laws 2001-334, s. 2.1, effective Octo- 
ber 1, 2001, rewrote subdivision (a)(3). 


ment or reimbursement for services rendered 
on or after that date, substituted “G.S. 58-50-30 
applies to preferred provider benefit plans” for 


Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 469. 


§ 58-50-57. Offsets against provider reimbursement for 
workers’ compensation payments forbidden. 


(a) An insurer that provides a health benefit plan as defined in GS. 
58-3-167 shall not offset or reverse a health plan payment against a provider 
reimbursement for other medical charges unless the health plan payment was 
for a specific medical charge for which the employee, employer, or carrier is 
liable or responsible according to a final adjudication of the claim under the 
Workers’ Compensation Act, Article 1 of Chapter 97 of the General Statutes or 
an order of the North Carolina Industrial Commission approving a settlement 
agreement entered into under that Article. 

(b) No contract between an insurer that provides a health benefit plan as 
defined in G.S. 58-3-167 and a medical provider shall contain a provision that 
authorizes the insurer to offset or reverse a health plan payment against a 
provider reimbursement for other medical charges unless the health plan 
payment was for a specific medical charge for which the employee, employer, or 
carrier is liable or responsible according to a final adjudication of the claim 
under the Workers’ Compensation Act, Article 1 of Chapter 97 of the General 
Statutes or an order of the North Carolina Industrial Commission approving a 
settlement agreement entered into under that Article. (2001-216, s. 5; 2001- 
487, s. 102(b).) 


Editor’s Note. — Session Laws 2001-216, s. 
6, provides: “The North Carolina Industrial 
Commission shall adopt any rules needed to 
implement this act.” 

Session Laws 2001-216, s. 6.1, as added by 
Session Laws 2001-487, s. 102(a), contains a 
severability clause. 


Session Laws 2001-216, s. 7, as rewritten by 
2001-487, s. 102(b), makes the section effective 
June 15, 2001, and applicable to cases pending 
on or after that date except those cases in which 
a health benefit plan has intervened prior to 
that date. 


§§ 58-50-58, 58-50-59: Reserved for future codification purposes. 


§ 58-50-60: Repealed by Session Laws 1997-519, s. 4.4, effective J anuary 1, 
1998. 


Editor’s Note. — Session Laws L997 319 ss) 
5, provides: “This act becomes effective J anuary 
1, 1998. Part II of this act [which added § 58- 
3-200] applies to all health benefit plans that 
are delivered, issued for delivery, or renewed on 
or after January 1, 1998. For the purposes of 
this act, renewal of a health benefit plan is 
presumed to occur on each anniversary of the 
date on which coverage was first effective on 
the person or persons covered by the health 
benefit plan. Insurers other than health main- 
tenance organizations that are subject to Part 


IV of this act [which added §§ 58-50-61, 58- 
50-62 and 90-21.22A and repealed § 58-50-60] 
have until July 1, 1998, to implement the 
procedures for grievances that are contained in 
Section 4.2 of Part IV of this act [which added 
§ 58-50-62]; provided, however, that insurers 
other than health maintenance organizations 
shall comply with the second-level grievance 
review procedures in Section 4.2 of Part IV of 
this act for appeals of noncertifications effective 
January 1, 1998.” 
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§ 58-50-61. Utilization review. 


(a) (Effective until July 1, 2002) Definitions. — As used in this section 
and in G.S. 58-50-62, the term: 

(a) (Effective July 1, 2002) Definitions. — As used in this section, in G.S. 
98-50-62, and in Part 4 of this Article, the term: 

(1) “Clinical peer” means a health care professional who holds an unre- 
stricted license in a state of the United States, in the same or similar 
specialty, and routinely provides the health care services subject to 
utilization review. 

(2) “Clinical review criteria” means the written screening procedures, 
decision abstracts, clinical protocols, and practice guidelines used by 
an insurer to determine medically necessary services and supplies. 

(3) “Covered person” means a policyholder, subscriber, enrollee, or other 
individual covered by a health benefit plan. “Covered person” includes 
another person, other than the covered person’s provider, who is 
authorized to act on behalf of a covered person. 

(4) “Emergency medical condition” means a medical condition manifest- 
ing itself by acute symptoms of sufficient severity including, but not 
limited to, severe pain, or by acute symptoms developing from a 
chronic medical condition that would lead a prudent layperson, 
possessing an average knowledge of health and medicine, to reason- 
ably expect the absence of immediate medical attention to result in 
any of the following: 

a. Placing the health of an individual, or with respect to a pregnant 
woman, the health of the woman or her unborn child, in serious 
jeopardy. 

b. Serious impairment to bodily functions. 

c. Serious dysfunction of any bodily organ or part. 

(5) “Emergency services” means health care items and services furnished 
or required to screen for or treat an emergency medical condition until 
the condition is stabilized, including prehospital care and ancillary 
services routinely available to the emergency department. 

(6) “Grievance” means a written complaint submitted by a covered person 
about any of the following: 

a. An insurer’s decisions, policies, or actions related to availability, 
delivery, or quality of health care services. A written complaint 
submitted by a covered person about a decision rendered solely on 
the basis that the health benefit plan contains a benefits exclu- 
sion for the health care service in question is not a grievance if the 
exclusion of the specific service requested is clearly stated in the 
certificate of coverage. 

b. Claims payment or handling; or reimbursement for services. 

c. The contractual relationship between a covered person and an 
insurer. 

d. The outcome of an appeal of a noncertification under this section. 

(7) “Health benefit plan” means any of the following if offered by an 
insurer: an accident and health insurance policy or certificate; a 
nonprofit hospital or medical service corporation contract; a health 
maintenance organization subscriber contract; or a plan provided by a 
multiple employer welfare arrangement. “Health benefit plan” does 
not mean any plan implemented or administered through the Depart- 
ment of Health and Human Services or its representatives. “Health 
benefit plan” also does not mean any of the following kinds of 
insurance: 

a. Accident. 
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» Credit: 

. Disability income. 

Long-term or nursing home care. 

Medicare supplement. 

Specified disease. 

Dental or vision. 

. Coverage issued as a supplement to liability insurance. 

Workers’ compensation. 

Medical payments under automobile or homeowners. 

. Hospital income or indemnity. 

Insurance under which benefits are payable with or without regard 
to fault and that is statutorily required to be contained in any 
liability policy or equivalent self-insurance. 

(8) “Health care provider” means any person who is licensed, registered, 
or certified under Chapter 90 of the General Statutes or the laws of 
another state to provide health care services in the ordinary care of 
business or practice or a profession or in an approved education or 
training program; a health care facility as defined in G.S. 131E- 
176(9b) or the laws of another state to operate as a health care facility; 
or a pharmacy. 

(9) “Health care services” means services provided for the diagnosis, 
prevention, treatment, cure, or relief of a health condition, illness, 
injury, or disease. 

(10) “Insurer” means an entity that writes a health benefit plan and that 
is an insurance company subject to this Chapter, a service corporation 
under Article 65 of this Chapter, a health maintenance organization 
under Article 67 of this Chapter, or a multiple employer welfare 
arrangement under Article 49 of this Chapter. 

(11) “Managed care plan” means a health benefit plan in which an insurer 
either (i) requires a covered person to use or (ii) creates incentives, 
including financial incentives, for a covered person to use providers 
that are under contract with or managed, owned, or employed by the 
insurer. 

(12) “Medically necessary services or supplies” means those covered 
services or supplies that are: 

a. Provided for the diagnosis, treatment, cure, or relief of a health 
condition, illness, injury, or disease. 

b. Except as allowed under G.S. 58-3-255, not for experimental, 
investigational, or cosmetic purposes. 

c. Necessary for and appropriate to the diagnosis, treatment, cure, or 
pees of a health condition, illness, injury, disease, or its symp- 
oms. 

d. Within generally accepted standards of medical care in the com- 
munity. 

e. Not solely for the convenience of the insured, the insured’s family, 
or the provider. 

For medically necessary services, nothing in this subdivision pre- 
cludes an insurer from comparing the cost-effectiveness of alternative 
services or supplies when determining which of the services or 
supplies will be covered. 

(13) Noncertification” means a determination by an insurer or its desig- 
nated utilization review organization that an admission, availability 
of care, continued stay, or other health care service has been reviewed 
and, based upon the information provided, does not meet the insurer’s 
requirements for medical necessity, appropriateness, health care 
setting, level of care or effectiveness, or does not meet the prudent 
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layperson standard for coverage of emergency services in G.S. 58-3- 
190, and the requested service is therefore denied, reduced, or 
terminated. A “noncertification” is not a decision rendered solely on 
the basis that the health benefit plan does not provide benefits for the 
health care service In question, if the exclusion of the specific service 

requested is clearly stated in the certificate of coverage. A 

“noncertification” includes any situation in which an insurer or its 

designated agent makes a decision about a covered person’s condition 

to determine whether a requested treatment is experimental, inves- 
tigational, or cosmetic, and the extent of coverage under the health 
benefit plan is affected by that decision. 

(14) “Participating provider” means a provider who, under a contract with 
an insurer or with an insurer’s contractor or subcontractor, has agreed 
to provide health care services to covered persons in return for direct 
or indirect payment from the insurer, other than coinsurance, 
copayments, or deductibles. 

(15) “Provider” means a health care provider. 

(16) “Stabilize” means to provide medical care that is appropriate to 
prevent a material deterioration of the person’s condition, within 
reasonable medical! probability, in accordance with the HCFA (Health 
Care Financing Administration) interpretative guidelines, policies, 
and regulations pertaining to responsibilities of hospitals in emer- 
gency cases (as provided under the Emergency Medical Treatment 
and Labor Act, section 1867 of the Social Security Act, 42 U.S.C.S. 
§ 1395dd), including medically necessary services and supplies to 
maintain stabilization until the person is transferred. 

(17) “Utilization review” means a set of formal techniques designed to 
monitor the use of or evaluate the clinical necessity, appropriateness, 
efficacy or efficiency of health care services, procedures, providers, or 
facilities. These techniques may include: 

a. Ambulatory review. — Utilization review of services performed or 
provided in an outpatient setting. 

b. Case management. — A coordinated set of activities conducted for 
individual patient management of serious, complicated, pro- 
tracted, or other health conditions. 

c. Certification. — A determination by an insurer or its designated 
URO that an admission, availability of care, continued stay, or 
other service has been reviewed and, based on the information 
provided, satisfies the insurer’s requirements for medically nec- 
essary services and supplies, appropriateness, health care set- 
ting, level of care, and effectiveness. 

d. Concurrent review. — Utilization review conducted during a pa- 

tient’s hospital stay or course of treatment. beh 

. Discharge planning. — The formal process for determining, before 

discharge from a provider facility, the coordination and manage- 
ment of the care that a patient receives after discharge from a 
provider facility. cna ; 

f. Prospective review. — Utilization review conducted before an 
admission or a course of treatment including any required 
preauthorization or precertification. _ 

g. Retrospective review. — Utilization review of medically necessary 
services and supplies that is conducted after services have been 
provided to a patient, but not the review of a claim that is limited 
to an evaluation of reimbursement levels, veracity of documenta- 
tion, accuracy of coding, or adjudication for payment. Retrospec- 
tive review includes the review of claims for emergency services 
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to determine whether the prudent layperson standard in G.S. 
58-3-190 has been met. | 

h. Second opinion. — An opportunity or requirement to obtain a 
clinical evaluation by a provider other than the provider origi- 
nally making a recommendation for a proposed service to assess 
the clinical necessity and appropriateness of the proposed service. 

(18) “Utilization review organization” or “URO” means an entity that 
conducts utilization review under a managed care plan, but does not 
mean an insurer performing utilization review for its own health 
benefit plan. 

(b) Insurer Oversight. — Every insurer shall monitor all utilization review 
carried out by or on behalf of the insurer and ensure compliance with this 
section. An insurer shall ensure that appropriate personnel have operational 
responsibility for the conduct of the insurer’s utilization review program. If an 
insurer contracts to have a URO perform its utilization review, the insurer 
shall monitor the URO to ensure compliance with this section, which shall 
include: 

(1) A written description of the URO’s activities and responsibilities, 
including reporting requirements. 

(2) Evidence of formal approval of the utilization review organization 
program by the insurer. 

(3) A process by which the insurer evaluates the performance of the URO. 

(c) Scope and Content of Program. — Every insurer shall prepare and 
maintain a utilization review program document that describes all delegated 
and nondelegated review functions for covered services including: 

(1) Procedures to evaluate the clinical necessity, appropriateness, efficacy, 
or efficiency of health services. 

(2) Data sources and clinical review criteria used in decision making. 

(3) The process for cohducting appeals of noncertifications. 

(4) Mechanisms to ensure consistent application of review criteria and 
compatible decisions. 

(5) Data collection processes and analytical methods used in assessing 
utilization of health care services. 

(6) Provisions for assuring confidentiality of clinical and patient informa- 
tion in accordance with State and federal law. 

(7) The organizational structure (e.g., utilization review committee, qual- 
ity assurance, or other committee) that periodically assesses utiliza- 
tion review activities and reports to the insurer’s governing body. 

(8) The staff position functionally responsible for day-to-day program 
management. 

(9) The methods of collection and assessment of data about 
underutilization and overutilization of health care services and how 
the assessment is used to evaluate and improve procedures and 
criteria for utilization review. 

(d) Program Operations. — In every utilization review program, an insurer 
or URO shall use documented clinical review criteria that are based on sound 
clinical evidence and that are periodically evaluated to assure ongoing efficacy. 
An insurer may develop its own clinical review criteria or purchase or license 
clinical review criteria. Criteria for determining when a patient needs to be 
placed in a substance abuse treatment program shall be either (i) the 
diagnostic criteria contained in the most recent revision of the American 
oe of Seen Medicine Patient Placement Criteria for the Treatment of 
ay ene elated Disorders or (ii) criteria adopted by the insurer or its URO. 

e Department, in consultation with the Department of Health and Human 


Se may require proof of compliance with this subsection by a plan or 
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Qualified health care professionals shall administer the utilization review 
program and oversee review decisions under the direction of a medical doctor. 
A medical doctor licensed to practice medicine in this State shall evaluate the 
clinical appropriateness of noncertifications. Compensation to persons in- 
volved in utilization review shall not contain any direct or indirect incentives 
for them to make any particular review decisions. Compensation to utilization 
reviewers shall not be directly or indirectly based on the number or type of 
noncertifications they render. In issuing a utilization review decision, an 
insurer shall: obtain all information required to make the decision, including 
pertinent clinical information; employ a process to ensure that utilization 
reviewers apply clinical review criteria consistently; and issue the decision in 
a timely manner pursuant to this section. 

(e) Insurer Responsibilities. — Every insurer shall: 

(1) Routinely assess the effectiveness and efficiency of its utilization 
review program. 

(2) Coordinate the utilization review program with its other medical 
management activity, including quality assurance, credentialing, pro- 
vider contracting, data reporting, grievance procedures, processes for 
assessing satisfaction of covered persons, and risk management. 

(3) Provide covered persons and their providers with access to its review 
staff by a toll-free or collect call telephone number whenever any 
provider is required to be available to provide services which may 
require prior certification to any plan enrollee. Every insurer shall 
establish standards for telephone accessibility and monitor telephone 
service as indicated by average speed of answer and call abandonment 
rate, on at least a month-by-month basis, to ensure that telephone 
service is adequate, and take corrective action when necessary. 

(4) Limit its requests for information to only that information that is 
necessary to certify the admission, procedure or treatment, length of 
stay, and frequency and duration of health care services. 

(5) Have written procedures for making utilization review decisions and 
for notifying covered persons of those decisions. 

(6) Have written procedures to address the failure or inability of a 
provider or covered person to provide all necessary information for 
review. If a provider or covered person fails to release necessary 
information in a timely manner, the insurer may deny certification. 

(f) Prospective and Concurrent Reviews. — As used in this subsection, 
“necessary information” includes the results of any patient examination, 
clinical evaluation, or second opinion that may be required. Prospective and 
concurrent determinations shall be communicated to the covered person’s 
provider within three business days after the insurer obtains all necessary 
information about the admission, procedure, or health care service. If an 
insurer certifies a health care service, the insurer shall notify the covered 
person’s provider. For a noncertification, the insurer shall notify the covered 
person’s provider and send written or electronic confirmation of the 
noncertification to the covered person. In concurrent reviews, the insurer shall 
remain liable for health care services until the covered person has been notified 
of the noncertification. kaa 

(g) Retrospective Reviews. — As used in this subsection, necessary infor- 
mation” includes the results of any patient examination, clinical evaluation, or 
second opinion that may be required. For retrospective review determinations, 
an insurer shall make the determination within 30 days after receiving all 
necessary information. For a certification, the insurer may give written 
notification to the covered person’s provider. For a noncertification, the insurer 
shall give written notification to the covered person and the covered person’s 
provider within five business days after making the noncertification. 
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(h) Notice of Noncertification. — A written notification of a noncertification 
shall include all reasons for the noncertification, including the clinical ratio- 
nale. the instructions for initiating a voluntary appeal or reconsideration of the 
noncertification, and the instructions for requesting a written statement of the 
clinical review criteria used to make the noncertification. An insurer shall 
provide the clinical review criteria used to make the noncertification to any 
person who received the notification of the noncertification and who follows the 
procedures for a request. . 

(i) Requests for Informal Reconsideration. — An insurer may establish 
procedures for informal reconsideration of noncertifications and, if established, 
the procedures shall be in writing. After a written notice of noncertification has 
been issued in accordance with subsection (h) of this section, the reconsidera- 
tion shall be conducted between the covered person’s provider and a medical 
doctor licensed to practice medicine in this State designated by the insurer. An 
insurer shall not require a covered person to participate in an informal 
reconsideration before the covered person may appeal a noncertification under 
subsection (j) of this section. If, after informal reconsideration, the insurer 
upholds the noncertification decision, the insurer shall issue a new notice in 
accordance with subsection (h) of this section. If the insurer is unable to render 
an informal reconsideration decision within 10 business days after the date of 
receipt of the request for an informal reconsideration, it shall treat the request 
for informal reconsideration as a request for an appeal; provided that the 
requirements of subsection (k) of this section for acknowledging the request 
shall apply beginning on the day the insurer determines an informal recon- 
sideration decision cannot be made before the tenth business day after receipt 
of the request for an informal reconsideration. 

(j) Appeals of Noncertifications. — Every insurer shall have written proce- 
dures for appeals of noncertifications by covered persons or their providers 
acting on their behalves,’including expedited review to address a situation 
where the time frames for the standard review procedures set forth in this 
section would reasonably appear to seriously jeopardize the life or health of a 
covered person or jeopardize the covered person’s ability to regain maximum 
function. Each appeal shall be evaluated by a medical doctor licensed to 
practice medicine in this State who was not involved in the noncertification. 

(k) Nonexpedited Appeals. — Within three business days after receiving a 
request for a standard, nonexpedited appeal, the insurer shall provide the 
covered person with the name, address, and telephone number of the coordi- 
nator and information on how to submit written material. For standard, 
nonexpedited appeals, the insurer shall give written notification of the 
decision, in clear terms, to the covered person and the covered person’s 
provider within 30 days after the insurer receives the request for an appeal. If 
neetoeua is not in favor of the covered person, the written decision shall 
contain: 

(1) The professional qualifications and licensure of the person or persons 
reviewing the appeal. 

(2) A statement of the reviewers’ understanding of the reason for the 
covered person’s appeal. 

(3) The reviewers’ decision in clear terms and the medical rationale in 
sufficient detail for the covered person to respond further to the 
insurer’s position. 

(4) A reference to the evidence or documentation that is the basis for the 
decision, including the clinical review criteria used to make the 
determination, and instructions for requesting the clinical review 
criteria. 

(5) A statement advising the covered person of the covered person’s right 
to request a second-level grievance review and a description of the 
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procedare for submitting a second-level grievance under G.S. 58-50- 

(1) Expedited Appeals. — An expedited appeal of a noncertification may be 
requested by a covered person or his or her provider acting on the covered 
person's behalf only when a nonexpedited appeal would reasonably appear to 
seriously jeopardize the life or health of a covered person or jeopardize the 
covered person's ability to regain maximum function. The insurer may require 
documentation of the medical justification for the expedited appeal. The 
insurer shall, in consultation with a medical doctor licensed to practice 
medicine in this State, provide expedited review, and the insurer shall 
communicate its decision in writing to the covered person and his or her 
provider as soon as possible, but not later than four days after receiving the 
information justifying expedited review. The written decision shall contain the 
provisions specified in subsection (k) of this section. If the expedited review is 
a concurrent review determination, the insurer shall remain liable for the 
coverage of health care services until the covered person has been notified. of 
the determination. An insurer is not required to provide an expedited review 
for retrospective noncertifications. 

(m) Disclosure Requirements. — In the certificate of coverage and member 
handbook provided to covered persons, an insurer shall include a clear and 
comprehensive description of its utilization review procedures, including the 
procedures for appealing noncertifications and a statement of the rights and 
responsibilities of covered persons, including the voluntary nature of the 
appeal process, with respect to those procedures. An insurer shall include a 
summary of its utilization review procedures in materials intended for 
prospective covered persons. An insurer shall print on its membership cards a 
toll-free telephone number to call for utilization review purposes. 

(n) Maintenance of Records. — Every insurer and URO shall maintain 
records of each review performed and each appeal received or reviewed, as well 
as documentation sufficient to demonstrate compliance with this section. The 
maintenance of these records, including electronic reproduction and storage, 
shall be governed by rules adopted by the Commissioner that apply to insurers. 
These records shall be retained by the insurer and URO for a period of three 
years or until the Commissioner has adopted a final report of a general 
examination that contains a review of these records for that calendar year, 
whichever is later. 

(o) Violation. — A violation of this section subjects an insurer to G.S. 
58-2-70. (1997-443, s. 114.122; 1997-519, s. 4.1; 1999-116, s. 1; 1999-391, ss. 
1-4; 2001-417, ss. 2-7; 2001-416, ss. 4.4, 5.) 


Subsection (a) Set Out Twice — The first 
subsection (a) set out above is effective until 
July 1, 2002. The second version of subsection 
(a) set out above is effective July 1, 2002. 

Cross References. — As to right of a man- 
aged care entity to indemnity with regard to 
certain noncertification decisions, see § 90- 
21.52(c). 

Editor’s Note. — Session Laws 1997-519, s. 
5, provides: “This act becomes effective January 
1, 1998. Part II of this act [which added § 58- 
3-200] applies to all health benefit plans that 
are delivered, issued for delivery, or renewed on 
or after January 1, 1998. For the purposes of 
this act, renewal of a health benefit plan is 
presumed to occur on each anniversary of the 
date on which coverage was first effective on 
the person or persons covered by the health 


benefit plan. Insurers other than health main- 
tenance organizations that are subject to Part 
IV of this act [which added §§ 58-50-61, 58- 
50-62 and 90-21.22A and repealed § 58-50-60] 
have until July 1, 1998, to implement the 
procedures for grievances that are contained in 
Section 4.2 of Part IV of this act [which added 
§ 58-50-62] ; provided, however, that insurers 
other than health maintenance organizations 
shall comply with the second-level grievance 
review procedures in Section 4.2 of Part IV of 
this act for appeals of noncertifications effective 
January 1, 1998.” 

Session Laws 2001-417, s. 14 is a severability 
clause. 

Session Laws 2001-446, s. 7 is a severability 
clause. 

Session Laws 2001-446, s. 8 provides: “Noth- 
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ing in this act obligates the General Assembly 
to appropriate funds to implement this act.” 
Effect of Amendments. — Session Laws 
2001-417, ss. 2-7, effective October 1, 2001, 
inserted the second sentence of subdivision 
(a)(6)a.; rewrote subdivision (a)(8); in subdivi- 
sion (a)(13), inserted “or does not meet the 
prudent layperson standard for coverage of 
emergency services in G.S. 58-3-190” in the first 
sentence and added the last sentence; added 
the last sentence in subdivision (a)(17)g.; in 
subsection (i), inserted “Informal” in the sub- 
section catchline, added “and, if established, 
the procedures shall be in writing” at the end of 
the first sentence, inserted “After a written 
notice of noncertification has been issued in 
accordance with subsection (h) of this section,” 
at the beginning of the second sentence, and 
added the last two sentences; and in the intro- 
ductory language of subsection (k), inserted “in 
clear terms” in the second sentence and in- 
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serted “If the decision is not in favor of the 
covered person” at the beginning of the last 
sentence. 

Session Laws, 2901-446, s. 5(c), effective 
March 1, 2002, and applicable to health benefit 
plans that are in effect, delivered, issued for 
delivery, or renewed on or after that date, 
added the language “Except as allowed under 
G.S. 58-3-255” at the beginning of subdivision 
(a)(12)b. 

Session Laws 2001-446, s. 4.4, effective July 
1, 2002, and applicable to health benefit plans 
that are in effect, delivered, issued for delivery, 
or renewed on or after that date, substituted 
“this section, G.S. 58-50-62, and in Part 4 of 
this Article,” for “this section and in G.S. 58-50- 
62” in the introductory paragraph of subsection 
(a). 

Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 469. 


§ 58-50-62. Insurer grievance procedures. 


(a) Purpose and Intent. — The purpose of this section is to provide 
standards for the establishment and maintenance of procedures by insurers to 
assure that covered persons have the opportunity for appropriate resolutions 
of their grievances. 

(b) Availability of Grievance Process. — Every insurer shall have a griev- 
ance process whereby a covered person may voluntarily request a review of any 
decision, policy, or action of the insurer that affects that covered person. A 
decision rendered solely on the basis that the health benefit plan does not 
provide benefits for the health care service in question is not subject to the 
insurer’s grievance procedures, if the exclusion of the specific service requested 
is clearly stated in the certificate of coverage. The grievance process may 
provide for an immediate informal consideration by the insurer of a grievance. 
If the insurer does not have a procedure for informal consideration or if an 
informal consideration does not resolve the grievance, the grievance process 
shall provide for first- and second-level reviews of grievances. Appeal of a 
noncertification that has been reviewed under G.S. 58-50-61 shall be reviewed 
as a second-level grievance under this section. 

(b1) Informal Consideration of Grievances. — If the insurer provides 
procedures for informal consideration of grievances, the procedures shall be in 
writing, and the following requirements apply: 

AP be the grievance concerns a clinical issue and the informal consider- 
ation decision is not in favor of the covered person, the insurer shall 
treat the request as a request for a first-level grievance review, except 
that the requirements of subdivision (e) (1) of this section apply on the 
day the decision is made or on the tenth business day after receipt of 
the request for informal consideration, whichever is sooner; 

CTP the grievance concerns a nonclinical issue and the informal consid- 
eration decision is not in favor of the covered person, the insurer shall 
issue a written decision that includes the information set forth in 
subsection (c) of this section; or 

(3) If the insurer is unable to render an informal consideration decision 
within 10 business days after receipt of the grievance, the insurer 
shall treat the request as a request for a first-level erievance review, 
except that the requirements of subdivision (e) (1) of this section apply 
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beginning on the day the insurer determines an informal consider- 

ation decision cannot be made before the tenth business day after 

receipt of the grievance. 

(c) Grievance Procedures. — Every insurer shall have written procedures 
for receiving and resolving grievances from covered persons. A description of 
the grievance procedures shall be set forth in or attached to the certificate of 
coverage and member handbook provided to covered persons. The description 
shall include a statement informing the covered person that the grievance 
procedures are voluntary and shall also inform the covered person about the 
availability of the Commissioner’s office for assistance, including the telephone 
number and address of the office. 

(d) Maintenance of Records. — Every insurer shall maintain records of each 
erievance received and the insurer’s review of each grievance, as well as 
documentation sufficient to demonstrate compliance with this section. The 
maintenance of these records, including electronic reproduction and storage, 
shall be governed by rules adopted by the Commissioner that apply to insurers. 
The insurer shall retain these records for three years or until the Commis- 
sioner has adopted a final report of a general examination that contains a 
review of these records for that calendar year, whichever is later. 

(e) First-Level Grievance Review. — A covered person or a covered person’s 
provider acting on the covered person’s behalf may submit a grievance. 

(1) The insurer does not have to allow a covered person to attend the 
first-level grievance review. A covered person may submit written 
material. Except as provided in subdivision (3) of this subsection, 
within three business days after receiving a grievance, the insurer 
shall provide the covered person with the name, address, and tele- 
phone number of the coordinator and information on how to submit 
written material. 

(2) An insurer shall issue a written decision, in clear terms, to the covered 
person and, if applicable, to the covered person’s provider, within 30 
days after receiving a grievance. The person or persons reviewing the 
grievance shall not be the same person or persons who initially 
handled the matter that is the subject of the grievance and, if the 
issue is a clinical one, at least one of whom shall be a medical doctor 
with appropriate expertise to evaluate the matter. Except as provided 
in subdivision (3) of this subsection, if the decision is not in favor of the 
covered person, the written decision issued in a first-level grievance 
review shall contain: 

a. The professional qualifications and licensure of the person or 
persons reviewing the grievance. 

b. A statement of the reviewers’ understanding of the grievance. 

c. The reviewers’ decision in clear terms and the contractual basis or 
medical rationale in sufficient detail for the covered person to 
respond further to the insurer’s position. 

d. A reference to the evidence or documentation used as the basis for 
the decision. 

e. A statement advising the covered person of his or her right to 
request a second-level grievance review and a description of the 
procedure for submitting a second-level grievance under this 
section. 

(3) For grievances concerning the quality of clinical care delivered by the 
covered person’s provider, the insurer shall acknowledge the griev- 
ance within 10 business days. The acknowledgement shall advise the 
covered person that (i) the insurer will refer the grievance to its 
quality assurance committee for review and consideration or any 
appropriate action against the provider and (ii) State law does not 
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allow for a second-level grievance review for grievances concerning 

quality of care. 

(f) Second-Level Grievance Review. — An insurer shall establish a second- 
level grievance review process for covered persons who are dissatisfied with 
the first-level grievance review decision or a utilization review appeal decision. 
A covered person or the covered person’s provider acting on the covered 
person’s behalf may submit a second-level grievance. 

(1) An insurer shall, within 10 business days after receiving a request for 

a second-level grievance review, make known to the covered person: 

a. The name, address, and telephone number of a person designated 
to coordinate the grievance review for the insurer. 

b. Astatement of a covered person’s rights, which include the right to 
request and receive from an insurer all information relevant to 
the case; attend the second-level grievance review; present his or 
her case to the review panel; submit supporting materials before 
and at the review meeting; ask questions of any member of the 
review panel; and be assisted or represented by a person of his or 
her choice, which person may be without limitation to: a provider, 
family member, employer representative, or attorney. If the 
covered person chooses to be represented by an attorney, the 
insurer may also be represented by an attorney. | 

(2) An insurer shall convene a second-level grievance review panel for 
each request. The panel shall comprise persons who were not previ- 
ously involved in any matter giving rise to the second-level grievance, 
are not employees of the insurer or URO, and do not have a financial 
interest in the outcome of the review. A person who was previously 
involved in the matter may appear before the panel to present 

information or answer questions. All of the persons reviewing a 

second-level grievance involving a noncertification or a clinical issue 

shall be providers who have appropriate expertise, including at least 
one clinical peer. Provided, however, an insurer that uses a clinical 

peer on an appeal of a noncertification under G.S. 58-50-61 or on a 

first-level grievance review panel under this section may use one of 

the insurer’s employees on the second-level grievance review panel in 
the same matter if the second-level grievance review panel comprises 
three or more persons. 

(g) Second-Level Grievance Review Procedures. — An insurer’s procedures 
for conducting a second-level grievance review shall include: 

(1) The review panel shall schedule and hold a review meeting within 45 
days after receiving a request for a second-level review. 

(2) The covered person shall be notified in writing at least 15 days before 
the review meeting date. 

(3) The covered person’s right to a full review shall not be conditioned on 
the covered person’s appearance at the review meeting. 

(h) Second-Level Grievance Review Decisions. — An insurer shall issue a 
written decision to the covered person and, if applicable, to the covered 
person’s provider, within seven business days after completing the review 
meeting. The decision shall include: 

(1) The professional qualifications and licensure of the members of the 
review panel. | 

(2) A statement of the review panel’s understanding of the nature of the 
grievance and all pertinent facts. 

(3) The review panel’s recommendation to the insurer and the rationale 
behind that recommendation. 

(4) A description of or reference to the evidence or documentation consid- 

ered by the review panel in making the recommendation. i 


810 


§58-50-62 


ART. 50. GENERAL ACCIDENT AND HEALTH 


§58-50-62 


(5) In the review of a noncertification or other clinical matter, a written 
statement of the clinical rationale, including the clinical review 
criteria, that was used by the review panel to make the recommen- 


dation. 


(6) The rationale for the insurer’s decision if it differs from the review 


panel’s recommendation. 


(7) (Effective until July 1, 2002) A statement that the decision is the 
insurer's final determination in the matter. 

(7) (Effective July 1, 2002) A statement that the decision is the insurer’s 
final determination in the matter. In cases where the review con- 
cerned a noncertification and the insurer’s decision on the second- 
level grievance review is to uphold its initial noncertification, a 
statement advising the covered person of his or her right to request an 
external review and a description of the procedure for submitting a 
request for external review to the Commissioner of Insurance. 

(8) Notice of the availability of the Commissioner’s office for assistance, 
including the telephone number and address of the Commissioner’s 


office. 


(i) Expedited Second-Level Procedures. — An expedited second-level review 
shall be made available where medically justified as provided in G.S. 58-50- 
61(1), whether or not the initial review was expedited. The provisions of 
subsections (f), (g), and (h) of this section apply to this subsection except for the 


® following timetable: When a covered person is eligible for an expedited 


second-level review, the insurer shall conduct the review proceeding and 
communicate its decision within four days after receiving all necessary 
information. The review meeting may take place by way of a telephone 
conference call or through the exchange of written information. 

(j) No insurer shall discriminate against any provider based on any action 
taken by the provider under this section or G.S. 58-50-61 on behalf of a covered 


person. 


(k) Violation. — A violation of this section subjects an insurer to G.S. 
58-2-70. (1997-519, s. 4.2; 2001-417, ss. 8-11; 2001-446, s. 4.6.) 


Subsection (h)(7) Set Out Twice. — The 
first version of subsection (h)(7) set out above is 
effective until July 1, 2002. The second version 
of subsection (h)(7) set out above is effective 
July 1, 2002. 

Editor’s Note. — Session Laws 1997-519, s. 
5, provides: “This act becomes effective January 
1, 1998. Part II of this act [which added § 58- 
3-200] applies to all health benefit plans that 
are delivered, issued for delivery, or renewed on 
or after January 1, 1998. For the purposes of 
this act, renewal of a health benefit plan is 
presumed to occur on each anniversary of the 
date on which coverage was first effective on 
the person or persons covered by the health 
benefit plan. Insurers other than health main- 
tenance organizations that are subject to Part 
IV of this act [which added § 58-50-61, 58- 
50-62 and 90-21.22A and repealed § 58-50-60] 
have until July 1, 1998, to implement the 
procedures for grievances that are contained in 
Section 4.2 of Part IV of this act [which added 
§ 58-50-62]; provided, however, that insurers 
other than health maintenance organizations 
shall comply with the second-level grievance 
review procedures in Section 4.2 of Part IV of 


this act for appeals of noncertifications effective 
January 1, 1998.” 

Session Laws 2001-417, s. 14 is a severability 
clause. 

Session Laws 2001-446, s. 8 provides: “Noth- 
ing in this act obligates the General Assembly 
to appropriate funds to implement this act.” 

Session Laws 2001-446, s. 7 is a severability 
clause. 

Effect of Amendments. — Session Laws 
2001-417, ss. 8-11, effective October 1, 2001, in 
subsection (b), inserted the second sentence 
and divided the former final sentence into the 
last two sentences, deleting “except that an” at 
the beginning of the present last sentence; 
added subsection (b1); rewrote the introductory 
paragraph in subsection (e); inserted “Except 
as provided in subdivision (3) of this subsec- 
tion” at the beginning of the second sentence of 
subdivision (e)(1); in subdivision (e)(2), inserted 
“in clear terms” following “written decision” in 
the first sentence and inserted “Except as pro- 
vided in subdivision (3) of this subsection, if the 
decision is not in favor of the covered person” at 
the beginning of the third sentence; added 
subdivision (e)(3); and inserted the last sen- 
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tence in the introductory paragraph of subsec- that are in effect, delivered, issued for delivery, 
tion (f) or renewed on or after that date, added the last 


Session Laws 2001-446, s. 4.6, effective July sentence in subdivision (h)(7). 
1, 2002, and applicable to health benefit plans 


§ 58-50-63. (Effective until July 1, 2005) Additional cover- 
age mandates prohibited; exception. | 


(a) Notwithstanding any other provision of law to the contrary, except as 
otherwise provided in this section, an insurer shall not deliver, issue, or renew 
a health benefit plan after July 1, 2003, that includes any additional coverage 
requirements beyond those requirements in effect for health benefit plans on 
June 30, 2003. ny 

(b) Nothing in this section shall be construed to prohibit an employer from 
electing to expand coverage on any group or individual health benefit plan or 
policy covering the employer and the employees of the employer. | 

(c) As used in this section, the terms “insurer” and “health benefit plan” 
have the meaning applied in G.S. 58-3-167. (2001-453, s. 1.) 


Editor’s Note. — Session Laws 2001-453, s. | Commission shall make a progress report to the 
2, provides: “The Legislative Research Commis- 2001 General Assembly upon its reconvening in 
sion may study the issue of health insurance 2002, and shall make its final report to the 2003 
mandated benefits and the cost to employers General Assembly. Progress and final reports of 
and individuals of unfunded health insurance the Commission may include recommended leg- 
mandates. In conducting the study, the Com- _ islation.” 
mission shall consider cost-benefit analysis to Session Laws 2001-453, s. 3, makes this 
determine the cost-efficiency of mandated ben- section effective October 28, 2001, and provide 
efits, including any cost-benefit analysis per-  ¢hat it will expire on July 1, 2005. 
formed by the Department of Insurance. The 


ff 


§ 58-50-64: Reserved for future codification purposes. 
Part 3. Scope and Sanctions. 


§ 58-50-65. Certain policies of insurance not affected. 


(a) Nothing in Articles 50 through 55 of this Chapter applies to or affects 
any policy of liability or workers’ compensation insurance, except that the 
provisions of G.S. 58-50-56(g) and (h) apply to policies of workers’ compensa- 
tion insurance and to individual and group self-funded workers’ compensation 
insurance plans. If there is any conflict between managed care provisions of 
this Chapter and managed care provisions of Chapter 97 of the General 
Statutes with respect to workers’ compensation insurance, the provisions of 
Chapter 97 govern. 

(b) Nothing in Articles 50 through 55 of this Chapter shall apply to or in any 
way affect contracts supplemental to contracts of life or endowment insurance 
where such supplemental contracts contain no provisions except such as 
operate to safeguard such insurance against lapse or to provide special benefits 
therefor in the event that the insured shall be totally, or totally and perma- 
nently disabled by reason of accidental bodily injury or by sickness, nor to 
contracts issued as supplements to life insurance contracts or contracts of 
endowment insurance, and intended to increase the amount insured by such 
life or endowment contracts in the event that the death or disability of the 
insured shall result from accidental bodily injuries: Provided, that no such 
supplemental contracts shall be issued or delivered to any person in this State 
unless and until a copy of the form thereof has been submitted to and approved 
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by the Commissioner under such reasonable rules and regulations as he shall 
make concerning the provisions in such contracts, and their submission to and 
approval by him. 


(c) Nothing in Articles 50 through 55 of this Chapter shall apply to or in any 
way affect fraternal benefit societies. 

(d) The provisions of G.S. 58-51-5(5) and G.S. 58-51-15(a)(1), (4), and (10) 
may be omitted from railroad ticket policies sold only at railroad stations or at 
railroad ticket offices by railroad employees. (1911, c. 209, s. 5; 1913, c. 91, s. 
12; C.S., s. 6489; 1921, c. 136, s. 5; 1945, c. 385; 1947, c. 721; 1991, c. 636, s. 3; 


c. 720, ss. 4, 42; 1993 (Reg. Sess., 1994), c. 679, s. 10.4; 1995, c. 193, s. 42; 
1999-219, s. 4.1.) 


Editor’s Note. — The reference in subsec- 
tion (d) of this section to subdivision (5) of 
§ 58-51-5 initially referred to subdivision (5) of 
former § 58-250 (now § 58-51-5) as enacted in 
1913, which required that a brief description of 
the policy be printed on its first page and on its 
filing back in at least 14 point typeface. 


Session Laws 2001-446, s. 4.2(3), effective 
July 1, 2002, and applicable to health benefit 
plans that are in effect, delivered, issued for 
delivery, or renewed on or after that date, 
designates §§ 58-50-65 through 58-50-70 as 
Part 3 of Article 50, with the heading “Scope 
and Sanctions.” 


§ 58-50-70. Punishment for violation. 


Any company, association, society, or other insurer or any officer or agent 
thereof, which or who issues or delivers to any person in this State any policy 
in willful violation of Articles 50 through 55 of this Chapter, shall be guilty of 
a Class 3 misdemeanor and, upon conviction, shall be punished only by a fine 
of not more than five thousand dollars ($5,000) for each offense; and the 
Commissioner may revoke the license of any company, corporation, associa- 
tion, society, or other insurer of another state or country, or of the agent 
thereof, which or who willfully violates any provision of Articles 50 through 55 
of this Chapter. (1911, c. 209, s. 6; 1913, c. 91, s: 13; C.S., s. 6490; 1985, c. 666, 
S120, 1991, c. 720, ss. 4, 42; 1993, c. 539,.s 467, 1994. Exe Sess, 6:.245.Senl4(c)s) 


CASE NOTES 


Applicability of Former Rules of Evi- 
dence. — Former § 143-317(3) showed that 
former § 143-318 was intended to apply only to 
hearings which might result in a loss by a 
specific party of some legal right, duty or priv- 
ilege, such as hearings relating to the revoca- 


or of a specified insurance company or to the 
imposition of a fine or penalty upon an insur- 
ance agent or insurance company for violation 
of the Insurance Law. In re North Carolina 
Auto. Rate Admin. Office, 278 N.C. 302, 180 
S.E.2d 155 (1971) 


tion of the license of a specified insurance agent 


Part 4. Health Benefit Plan External Review. 


§ 58-50-75. (Effective July 1, 2002) Purpose, scope, and 
definitions. 


(a) The purpose of this Part is to provide standards for the establishment 
and maintenance of external review procedures to assure that covered persons 
have the opportunity for an independent review of an appeal decision uphold- 
ing a noncertification or a second-level grievance review decision upholding a 
noncertification, as defined in this Part. 

(b) This Part applies to all insurers that offer a health benefit plan and that 
provide or perform utilization review pursuant to G.S. 58-50-61, the Teachers’ 
and State Employees’ Comprehensive Major Medical Plan, and the Health 
Insurance Program for Children. With respect to second-level grievance review 
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decisions, this Part applies only to second-level grievance review decisions 
ertification decisions. 
Me eT alaition to the definitions in G.S. 58-50-61(a), as used in this Part: 

(1) “Covered benefits” or “benefits” means those benefits consisting of 
medical care, provided directly through insurance or otherwise and 
including items and services paid for as medical care, under the terms 
of a health benefit plan. 

(2) “Covered person” means a policyholder, subscriber, enrollee, or other 
individual covered by a health benefit plan. “Covered person includes 
another person, including the covered person’s health care provider, 
acting on behalf of the covered person. Nothing in this subdivision 
shall require the covered person’s health care provider to act on behalf 
of the covered person. Mier et 

(3) “Independent review organization” or “organization” means an entity 
that conducts independent external reviews of appeals of 
noncertifications and second-level grievance review decisions. (2001- 
446, s. 4.5.) 


Editor’s Note. — Session Laws 2001-446, s. Session Laws 2001-446, s. 8, makes this Part 
4.2(4), effective July 1, 2002, and applicable to effective July 1, 2002, and applicable to health 
health benefit plans that are in effect, deliv- benefit plans that are in effect, delivered, is- 
ered, issued for delivery, or renewed on or after sued for delivery, or renewed on or after that 
that date, designates § 58-50-75 through 58- date. 

50-95 as Part 4 of Article 50, with the heading Session Laws 2001-446, s. 8 provides: “Noth- 
“Health Benefit Plan External Review.” ing in this act obligates the General Assembly 


Session Laws 2001-446, s. 7 is a severability to appropriate funds to implement this act.” 
clause. 


§ 58-50-76: Reserved for future codification purposes. 


Editor’s Note. — Session Laws 2001-446, s. 
4.5, reserves this section for future codification 
purposes. 


§ 58-50-77. (Effective July 1, 2002) Notice of right to exter- 
nal review. : 


(a) An insurer shall notify the covered person in writing of the covered 
person’s right to request an external review and include the appropriate 
statements and information set forth in this section at the time the insurer 
sends written notice of: 

(1) A noncertification decision under G.S. 58-50-61; 

(2) Regents decision under G.S. 58-50-61 upholding a noncertification; 
an 

(3) A second-level grievance review decision under G.S. 58-50-62 uphold- 
ing the original noncertification. 

(b) The insurer shall include in the notice required under subsection (a) of 
this section for a notice related to a noncertification decision under G.S. 
58-50-61, a statement informing the covered person that if the covered person 
has a medical condition where the time frame for completion of an expedited 
review of an appeal decision involving a noncertification decision under G.S. 
58-50-61 would reasonably be expected to seriously jeopardize the life or health 
of the covered person or jeopardize the covered person’s ability to regain 
maximum function, then the covered person may file a request for an expedited 
external review under G.S. 58-50-82 at the same time the covered person files 
: request for an expedited review of an appeal involving a noncertification 

ecision under G.S. 58-50-61, but that the Commissioner will determine 
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whether the covered person shall be required to complete the expedited review 
of the grievance before conducting the expedited external review. 

(c) The insurer shall include in the notice required under subsection (a) of 
this section for a notice related to an appeal decision under G.S. 58-50-61, a 
statement informing the covered person that: 

(1) Ifthe covered person has a medical condition where the time frame for 
completion of an expedited review of a grievance involving an appeal 
decision under G.S. 58-50-61 would reasonably be expected to seri- 
ously jeopardize the life or health of the covered person or jeopardize 
the covered person’s ability to regain maximum function, the covered 
person may file a request for an expedited external review under G.S. 
58-50-82 at the same time the covered person files a request for an 
expedited review of a grievance involving an appeal decision under 
G.S. 58-50-62, but that the Commissioner will determine whether the 
covered person shall be required to complete the expedited review of 
the grievance before conducting the expedited external review. 

(2) If the covered person has not received a written decision from the 
insurer within 60 days after the date the covered person files the 
second- level grievance with the insurer pursuant to G.S. 58-50-62 
and the covered person has not requested or agreed to a delay, the 
covered person may file a request for external review under G.S. 
98-50-80 and shall be considered to have exhausted the insurer’s 
internal grievance process for purposes of G.S. 58-50-79. 

(d) The insurer shall include in the notice required under subsection (a) of 
this section for a notice related to a final second-level grievance review decision 
under G.S. 58-50-62, a statement informing the covered person that: 

(1) Ifthe covered person has a medical condition where the time frame for 
completion of a standard external review under G.S. 58-50-80 would 
reasonably be expected to seriously jeopardize the life or health of the 
covered person or jeopardize the covered person’s ability to regain 
maximum function, the covered person may file a request for an 
expedited external review under G.S. 58-50-82; or 

(2) If the second-level grievance review decision concerns an admission, 
availability of care, continued stay, or health care service for which 
the covered person received emergency services but has not been 
discharged from a facility, the covered person may request an expe- 
dited external review under G.S. 58-50-82. 

(e) In addition to the information to be provided under this section, the 
insurer shall include a copy of the description of both the standard and 
expedited external review procedures the insurer is required to provide under 
G.S. 58-50-93, including the provisions in the external review procedures that 
give the covered person the opportunity to submit additional information. 
(2001-446, s. 4.5.) 


§ 58-50-78: Reserved for future codification purposes. 


Editor’s Note. — Session Laws 2001-446, S. 
4.5, reserves this section for future codification 
purposes. 


§ 58-50-79. (Effective July 1, 2002) Exhaustion of internal 
grievance process. 


(a) Except as provided in G.S. 58-50-82, a request for an external review 
under G.S. 58-50-80 or G.S. 58-50-82 shall not be made until the covered 
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person has exhausted the insurer’s internal appeal and grievance processes 
under G.S. 58-50-61 and G.S. 58-50-62. 
(b) A covered person shall be considered to have exhausted the insurer’s 
internal grievance process for purposes of this section, if the covered person: 
(1) Has filed a second-level grievance involving a noncertification appeal 
decision under G.S. 58-50-61 and G.S. 58-50-62, and 
(2) Except to the extent the covered person requested or agreed to a delay, 
has not received a written decision on the grievance from the insurer 
within 60 days since the date the covered person filed the grievance 
with the insurer. 

(c) Notwithstanding subsection (b) of this section, a covered person may not 
make a request for an external review of a noncertification involving a 
retrospective review determination made under G.S. 58-50-61 until the cov- 
ered person has exhausted the insurer’s internal grievance process. 

(d) Arequest for an external review of a noncertification may be made before 
the covered person has exhausted the insurer’s internal grievance and appeal 
procedures under G.S. 58-50-61 and G.S. 58-50-62 whenever the insurer 
agrees to waive the exhaustion requirement. If the requirement to exhaust the 
insurer’s internal grievance procedures is waived, the covered person may file 
a request in writing for a standard external review as set forth in G.S. 58-50-80 
or may make a request for an expedited external review as set forth in G.S. 
58-50-82. In addition, the insurer may choose to eliminate the second-level 
grievance review under G.S. 58-50-62. In such case, the covered person may 
file a request in writing for a standard external review under G.S. 58-50-80 or 
may make a request for an expedited external review as set forth in G.S. 
58-50-82 within 60 days after receiving notice of an appeal decision upholding 
a noncertification. (2001-446, s. 4.5.) 


§ 58-50-80. (Effective July 1, 2002) Standard external re- 
view. 


(a) Within 60 days after the date of receipt of a notice under G.S. 58-50-77, 
a covered person may file a request for an external review with the Commis- 
sioner. 

(b) Upon receipt of a request for an external review under subsection (a) of 
this section, the Commissioner shall, within 10 business days, complete all of 
the following: 

(1) Notify and send a copy of the request to the insurer that made the 
decision which is the subject of the request. The notice shall include a 
request for any information that the Commissioner requires to 
conduct the preliminary review under subdivision (2) of this subsec- 
tion and require that the insurer deliver the requested information to 
the Commissioner within three business days of receipt of the notice. 

(2) Conduct a preliminary review of the request to determine whether: 
a. The individual is or was a covered person in the health benefit plan 

at the time the health care service was requested or, in the case 
of a retrospective review, was a covered person in the health 
benefit plan at the time the health care service was provided. 

b. The health care service that is the subject of the noncertification 
appeal decision or the second-level grievance review decision 
upholding a noncertification reasonably appears to be a covered 
Service under the covered person’s health benefit plan. | 

c. The covered person has exhausted the insurer’s internal appea 
and grievance processes under G.S. 58-50-61 and G.S. 58-50-62, 
unless the covered person is considered to have exhausted the 
isurer’s internal appeal or grievance process under G.S. 58-50- 
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79, or unless the insurer has waived its right to conduct an 
expedited review of the appeal decision. 
d. The covered person has provided all the information and forms 
required by the Commissioner that are necessary to process an 
_external review. 

(3) Notify in writing the covered person and the covered person’s provider 
who performed or requested the service whether the request is 
complete and whether the request has been accepted for external 
review. If the request is complete and accepted for external review, the 
notice shall include a copy of the information that the insurer 
provided to the Commissioner pursuant to subdivision (b)(1) of this 
section, and inform the covered person that the covered person may 
submit to the assigned independent review organization in writing, 
within seven days after the date of the notice, additional information 
and supporting documentation relevant to the initial denial for the 
organization to consider when conducting the external review. If the 
covered person chooses to send additional information to the assigned 
independent review organization, then the covered person shall at the 
same time and by the same means, send a copy of that information to 
the insurer. 

(4) Notify the insurer in writing whether the request for external review 
has been accepted. If the request has been accepted, the notice shall 
direct the insurer or its designee utilization review organization to 
provide to the assigned organization, within seven days of receipt of 
the notice, the documents and any information considered in making 
the noncertification appeal decision or the second-level grievance 
review decision. 

(5) Assign the review to an independent review organization approved 

~ under G.S. 58-50-85. The assignment shall be made using an alpha- 
betical list of the independent review organizations, systematically 

- assigning reviews on a rotating basis to the next independent review 
organization on that list capable of performing the review to conduct 
the external review. After the last organization on the list has been 
assigned a review, the Commissioner shall return to the top of the list 
to continue assigning reviews. 

(6) Forward to the review organization that was assigned by the Commis- 
sioner any documents that were received relating to the request for 
external review. : 

(c) If the finding of the preliminary review under subdivision (b)(2) of this 
section is that the request is not complete, the Commissioner shall request 
from the covered person the information or materials needed to make the 
request complete. The covered person shall furnish the Commissioner with the 
requested information or materials within 90 days after the date of the 
insurer’s decision for which external review is requested. __ . 

(d) If the finding of the preliminary review under subdivision (b)(2) of this 
section’is that the request is not accepted for external review, the Commis- 
sioner shall inform the covered person, the covered person’s provider who 
performed or requested the service, and the insurer in writing of the reasons 
for its nonacceptance. et , Lik 

(e) Failure by the insurer or its designee utilization review organization to 
provide the documents and information within the time specified in this 
subsection shall not delay the conduct of the external review. However, if the 
insurer or its utilization review organization fails to provide the documents 
and information within the time specified in subdivision (b)(4) of this section, 
the assigned organization may terminate the external review and make a 
decision to reverse the noncertification appeal decision or the second-level 
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erievance review decision. Within one business day of making the decision 
under this subsection, the organization shall notify the covered person, the 
insurer, and the Commissioner. a : 

(f) If the covered person submits additional information to the Commis- 
sioner pursuant to subdivision (b)(3) of this section, the Commissioner shall 
forward the information to the assigned review organization within two 
business days of receiving it and shall forward a copy of the information to the 
insurer. 

(g) Upon receipt of the information required to be forwarded under subsec- 
tion (f) of this section, the insurer may reconsider its noncertification appeal 
decision or second-level grievance review decision that is the subject of the 
external review. Reconsideration by the insurer of its noncertification appeal 
decision or second-level grievance review decision under this subsection shall 
not delay or terminate the external review. The external review shall be 
terminated if the insurer decides, upon completion of its reconsideration, to 
reverse its noncertification appeal decision or second-level grievance review 
decision and provide coverage or payment for the requested health care service 
that is the subject of the noncertification appeal decision or second-level 
grievance review decision. 

(h) Upon making the decision to reverse its noncertification appeal decision 
or second-level grievance review decision under subsection (g) of this section, 
the insurer shall notify the covered person, the organization, and the Commis- 
sioner in writing of its decision. The organization shall terminate the external 
review upon receipt of the notice from the insurer sent under this subsection. 

(i) The assigned organization shall review all of the information and 
documents received under subsections (b) and (f) of this section that have been 
forwarded to the organization by the Commissioner and the insurer. In 
addition, the assigned review organization, to the extent the documents or 
information are available, shall consider the following in reaching a decision: 

(1) The covered person’s medical records. 

(2) The attending health care provider’s recommendation. 

(3) Consulting reports from appropriate health care providers and other 
documents submitted by the insurer, covered person, or the covered 
person’s treating provider. 

(4) The most appropriate practice guidelines that are based on sound 
saa evidence and that are periodically evaluated to assure ongoing 
efficacy. 

(5) Any applicable clinical review criteria developed and used by the 
insurer or its designee utilization review organization. 

(6) Medical necessity, as defined in G.S. 58-3-200(b). 

(7) Any documentation supporting the medical necessity and appropriate- 
ness of the provider’s recommendation. 

The assigned organization shall review the terms of coverage under the 
covered person’s health benefit plan to ensure that the organization’s decision 
shall not be contrary to the terms of coverage under the covered person’s health 
pape! plan ae the insurer. ; 

€ assigned organization’s determination shall be based on the coverec 

person's medical condition at the time of the initial noncertification Henao 

(j) Within 45 days after the date of receipt by the Commissioner of the 
request for external review, the assigned organization shall provide written 
notice of its decision to uphold or reverse the honeertificatidna I decisi 
or second-level grievance review decision to the covered sae wenten 
as covered person’s provider who performed or requested the lnecviee aad the 
pound by any decane ma deison the assigned review organization is no 

usions reached during the insurer’s utilization 


See Abia ea insurer's internal grievance process under G.S. 58-50-61 
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(k) The organization shall include in the notice sent under subsection (j) of 
this section: 

(1) A general description of the reason for the request for external review. 

(2) The date the organization received the assignment from the Commis- 
sioner to conduct the external review. 

(3) The date the organization received information and documents sub- 
mitted by the covered person and by the insurer. 

(4) The date the external review was conducted. 

(5) The date of its decision. 

(6) The principal reason or reasons for its decision. 

(7) The clinical rationale for its decision. 

(8) References to the evidence or documentation, including the practice 
guidelines, considered in reaching its decision. 

(9) The professional qualifications and licensure of the clinical peer 
reviewers. 

(10) Notice to the covered person that he or she is not liable for the cost of 
the external review. 

(1) Upon receipt of a notice of a decision under subsection (k) of this section 
reversing the noncertification appeal decision or second-level grievance review 
decision, the insurer shall within three business days reverse the 
noncertification appeal decision or second-level grievance review decision that 
was the subject of the review and shall provide coverage or payment for the 
requested health care service or supply that was the subject of the 
noncertification appeal decision or second-level grievance review decision. In 
the event the covered person is no longer enrolled in the health benefit plan 
when the insurer receives notice of a decision under subsection (k) of this 
section reversing the noncertification appeal decision or second-level grievance 
review decision, the insurer that made the noncertification appeal decision or 
second-level grievance review decision shall be responsible under this section 
only for the costs of those services or supplies the covered person received or 
would have received prior to disenrollment if the service had not been denied 
when first requested. (2001-446, s. 4.5.) 


§ 58-50-81: Reserved for future codification purposes. 


Editor’s Note. — Session Laws 2001-446, s. 
4.5, reserves this section for future codification 
purposes. 


§ 58-50-82. (Effective July 1, 2002) Expedited external re- 
view. 


(a) Except as provided in subsection (g) of this section, a covered person may 
make a written or oral request for an expedited external review with the 
Commissioner at the time the covered person receives: __ 

(1) A noncertification decision under G.S. 58-50-61(f) if: 

a. The covered person has a medical condition where the time frame 
for completion of an expedited review of an appeal involving a 
noncertification set forth in G.S. 58-50-61(1) would be reasonably 
expected to seriously jeopardize the life or health of the covered 
person or would jeopardize the covered person's ability to regain 
maximum function; and . 

b. The covered person has filed a request for an expedited appeal 
under G.S. 58-50-61(1). 
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ee ee ee ar a tr ane norms 
(2) An appeal decision under G.S. 58-50-61(k) or (1) upholding a 

noncertification if: oes. 8 
a. The noncertification appeal decision involves a medical condition of 
the covered person for which the time frame for completion of an 
expedited second-level grievance review of a noncertification set 
forth in G.S. 58-50-62(i) would reasonably be expected to seri- 
ously jeopardize the life or health of the covered person or 
jeopardize the covered person’s ability to regain maximum func- 

tion; and 

b. The covered person has filed a request for an expedited second- 
level review of a noncertification as set forth in G.S. 58-50-61(1); 


or 

(3) A second-level grievance review decision under G.S. 58-60-62(h) or (i) 
upholding a noncertification: : 

a. If the covered person has a medical condition where the time frame 
for completion of a standard external review under G.S. 58-50-80 
would reasonably be expected to seriously jeopardize the life or 
health of the covered person or jeopardize the covered person’s 
ability to regain maximum function; or 

b. If the second-level grievance concerns a noncertification of an 
admission, availability of care, continued stay, or health care 
service for which the covered person received emergency services, 
but has not been discharged from a facility. 

(b) Within three days of receiving a request for an expedited external 
review, the Commissioner shall complete all of the following: 

(1) Notify the insurer that made the noncertification, noncertification 
appeal decision, or second-level grievance review decision which is the 
subject of the request that the request has been received and provide 
a copy of the request or verbally convey all of the information included 
in the request. The Commissioner shall also request any information 
from the insurer necessary to make the preliminary review set forth 
in G.S. 58-50-80(b)(2) and require the insurer to deliver the informa- 
tion not later than one day after the request was made. 

(2) Determine whether the request is eligible for external review and, if it 
is eligible, determine whether it is eligible for expedited review. 

a. For a request made pursuant to subdivision (a)(1) of this section 
that the Commissioner has determined meets the reviewability 
requirements set forth in G.S. 58-50-80(b)(2), determine, based on 
medical advice from a medical professional who is not affiliated 
with the organization that will be assigned to conduct the 
external review of the request, whether the request should be 
reviewed on an expedited basis because the time frame for 
completion of an expedited review under G.S. 58-50-61(1) would 
reasonably be expected to seriously jeopardize the life or health of 
the covered person or would jeopardize the covered person’s 
ability to regain maximum function. The Commissioner shall 
then inform the covered person, the covered person’s provider 
who performed or requested the service, and the insurer whether 
the Commissioner has accepted the covered person’s request for 
an expedited external review. If the Commissioner has accepted 
the covered person’s request for an expedited external review, 
then the Commissioner shall, in accordance with G.S. 58-50-80, 
assign an organization to conduct the review within the appro- 
priate time frame. If the Commissioner has not accepted the 
covered person’s request for an expedited external review, then 
the covered person shall be informed by the Commissioner that 
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the covered person must exhaust, at a minimum, the insurer’s 
internal appeal process under G.S. 58-50-61(1) before making 
another request for an external review with the Commissioner. 

b. For a request made pursuant to subdivision (a)(2) of this section 
that the Commissioner has determined meets the reviewability 
requirements set forth in G.S. 58-50-80(b)(2), the Commissioner 
shall determine, based on medical advice from a medical profes- 
sional who is not affiliated with the organization that will be 
assigned to conduct the external review of the request, whether 
the request should be reviewed on an expedited basis because the 
time frame for completion of an expedited review under G.S. 
58-50-62 would reasonably be expected to seriously jeopardize the 
life or health of the covered person or would jeopardize the 
covered person’s ability to regain maximum function. The Com- 
missioner shall then inform the covered person, the covered 
person’s provider who performed or requested the service, and the 
insurer whether the Commissioner has accepted the covered 
person’s request for an expedited external review. If the Commis- 
sioner has accepted the covered person’s request for an expedited 
external review, then the Commissioner shall, in accordance with 
G.S. 58-50-80, assign an organization to conduct the review 
within the appropriate time frame. If the Commissioner has not 
accepted the covered person’s request for an expedited external 
review,. then the covered person shall be informed by the Com- 
missioner that the covered person must exhaust the insurer’s 
internal grievance process under G.S. 58-50-62 before making 
another request for an external review with the Commissioner. 

c. For a request made pursuant to sub-subdivision (a)(3)a. of this 
section that the Commissioner has determined meets the 
reviewability requirements set forth in G.S. 58-50-80(b)(2), the 
Commissioner shall determine, based on medical advice from a 
medical professional who is not affiliated with the organization 
that will be assigned to conduct the external review of the 
request, whether the request should be reviewed on an expedited 
basis because the time frame for completion of a standard 
external review under G.S. 58-50-80 would reasonably be ex- 
pected to seriously jeopardize the life or health of the covered 
person or would jeopardize the covered person’s ability to regain 
maximum function. The Commissioner shall then inform the 
covered person, the covered person’s provider who performed or 
requested the service, and the insurer whether the review will be 
conducted using an expedited or standard time frame and shall, 
in accordance with G.S. 58-50-80, assign an organization to 
conduct the review within the appropriate time frame. 

d. For a request made pursuant to sub-subdivision (a)(3)b. of this 
section, that the Commissioner has determined meets the 
reviewability requirements set forth in G.S. 58-50-80(b)(2), the 
Commissioner shall, in accordance with G.S. 58-50-80, assign an 
organization to conduct the expedited review and inform the 
covered person, the covered person’s provider who performed or 
requested the service, and the insurer of its decision. _ 

(c) As soon as possible, but within the same day of receiving notice under 
subdivision (b)(2) of this section that the request has been assigned to a review 
organization, the insurer or its designee utilization review organization shall 
provide or transmit all documents and information considered in making the 
noncertification appeal decision or the second-level grievance review decision 
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to the assigned review organization electronically or by telephone or facsimile 
or any other available expeditious method. . 

(d) In addition to the documents and information provided or transmitted 
under subsection (c) of this section, the assigned organization, to the extent the 
information or documents are available, shall consider the following in 
reaching a decision: ; 

(1) The covered person’s pertinent medical records. _ 

(2) The attending health care provider’s recommendation. 

(3) Consulting reports from appropriate health care providers and other 
documents submitted by the insurer, covered person, or the covered 
person’s treating provider. 3 

(4) The most appropriate practice guidelines that are based on sound 
clinical evidence and that are periodically evaluated to assure ongoing 
efficacy. 

(5) Any aabeaple clinical review criteria developed and used by the 
insurer or its designee utilization review organization in making 
noncertification decisions. 

(6) Medical necessity, as defined in G.S. 58-3-200(b). 

(7) Any documentation supporting the medical necessity and appropriate- 
ness of the provider’s recommendation. 

The assigned organization shall review the terms of coverage under the 
covered person’s health benefit plan to ensure that the organization’s decision 
shall not be contrary to the terms of coverage under the covered person’s health 
benefit plan. 

The assigned organization’s determination shall be based on the covered 
person’s medical condition at the time of the initial noncertification decision. 

(e) As expeditiously as ‘the covered person’s medical condition or circum- 
stances require, but not more than four days after the date of receipt of the 
request for an expedited external review, the assigned organization shall make 
a decision to uphold or reverse the noncertification, noncertification appeal 
decision, or second-level grievance review decision and notify the covered 
person, the covered person’s provider who performed or requested the service, 
the insurer, and the Commissioner of the decision. In reaching a decision, the 
assigned organization is not bound by any decisions or conclusions reached 
during the insurer’s utilization review process or internal grievance process 
under G.S. 58-50-61 and G.S. 58-50-62. 

(f) If the notice provided under subsection (e) of this section was not in 
writing, within two days after the date of providing that notice, the assigned 
organization shall provide written confirmation of the decision to the covered 
person, the covered person’s provider who performed or requested the service, 
the insurer, and the Commissioner and include the information set forth in 
G.S. 98-50-80(m). Upon receipt of the notice of a decision under subsection (e) 
of this section that reverses the noncertification, noncertification appeal 
decision, or second-level grievance review decision, the insurer shall within 
one day reverse the noncertification, noncertification appeal decision, or 
second-level grievance review decision that was the subject of the review and 
shall provide coverage or payment for the requested health care service or 
supply that was the subject of the noncertification, noncertification appeal 
decision, or second-level grievance review decision. 


(g) An expedited external review shall not b i 
noncertifications. (2001-446, s. 45) all not be provided for retrospective 
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Editor’s Note. — Session Laws 2001-446, s. 
4.5, reserves this section for future codification 
purposes. 


§ 58-50-84. (Effective July 1, 2002) Binding nature of ex- 
ternal review decision. 


(a) An external review decision is binding on the insurer. 

(b) An external review decision is binding on the covered person except to 

the extent the covered person has other remedies available under applicable 
federal or State law. 
_ (c) Acovered person may not file a subsequent request for external review 
involving the same noncertification appeal decision or second-level grievance 
review decision for which the covered person has already received an external 
review decision under this Part. (2001-446, s. 4.5.) 


§ 58-50-85. (Effective July 1, 2002) Approval of indepen- 
dent review organizations. 


(a) The Commissioner shall approve independent review organizations 
eligible to be assigned to conduct external reviews under this Part to ensure 
that an organization satisfies the minimum qualifications established under 
G.S. 58-50-87. The Commissioner shall develop an application form for 
initially approving and for reapproving organizations to conduct external 
reviews. 

(b) Any organization wishing to be approved to conduct external reviews 
under this Part shall submit the application form and include with the form all 
documentation and information necessary for the Commissioner to determine 
if the organization satisfies the minimum qualifications established under G.S. 
58-50-87. Applicants must submit pricing information sufficient to demon- 
strate that if selected, the applicant’s total fee per review will not exceed 
commercially reasonable fees charged for similar services in the industry. The 
Commissioner shall not approve any independent review organization that 
either fails to provide sufficient pricing information or has fees that do not 
meet the guidelines established under this subsection. 

(c) The Commissioner may determine that accreditation by a nationally 
recognized private accrediting entity with established and maintained stan- 
dards for independent review organizations that meet the minimum qualifi- 
cations established under G.S. 58-50-87 will cause an independent review 
organization to be deemed to have met, in whole or in part, the requirements 
of this section and G.S. 58-50-87. A decision by the Commissioner to recognize 
an accreditation program for the purpose of granting deemed status may be 
made only after reviewing the accreditation standards and program informa- 
tion submitted by the accrediting body. An independent review organization 
seeking deemed status due to its accreditation shall submit original documen- 
tation issued by the accrediting body to demonstrate its accreditation. 

(d) An approval is effective for two years, unless the Commissioner deter- 
mines before expiration of the approval that the independent review organi- 
zation is not satisfying the minimum qualifications established under G:S. 
58-50-87. 

(e) Whenever the Commissioner determines that an independent review 
organization no longer satisfies the minimum requirements established under 
G.S. 58-50-87, the Commissioner shall terminate the approval of the indepen- 
dent review organization. (2001-446, s. 4.5.) 


§ 58-50-86: Reserved for future codification purposes. 
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Editor’s Note. — Session Laws 2001-446, S. 
4.5, reserves this section for future codification 


purposes. 


§ 58-50-87. (Effective July 1, 2002) Minimum qualifications 
for independent review organizations. 


(a) As a condition of approval under G.S. 58-50-85 to conduct external 
reviews, an independent review organization shall have and maintain written 
policies and procedures that govern all aspects of both the standard external 
review process and the expedited external review process set forth in GS. 
58-50-80 and G.S. 58-50-82 that include, at a minimum: 

(1) A quality assurance mechanism in place that ensures: : 

a. That external reviews are conducted within the specified time 
frames and required notices are provided in a timely manner. 

b. The selection of qualified and impartial clinical peer reviewers to 
conduct external reviews on behalf of the independent review 
organization and suitable matching of reviewers to specific cases. 

c. The confidentiality of medical and treatment records and clinical 
review criteria. 

d. That any person employed by or under contract with the indepen- 
dent review organization adheres to the requirements of this 
bane 

e. The independence and impartiality of the independent review 
organization and the external review process and limits the 
ability of any person to improperly influence the external review 
decision. 

(2) A toll-free telephone service to receive information on a 24-hour-day, 
seven-day-a-week basis related to external reviews that is capable of 
accepting or recording inquiries or providing appropriate instruction 
ve incoming telephone callers during other than normal business 

ours. 

(3) An agreement to maintain and provide to the Commissioner the 
information set out in G.S. 58-50-90. 

(4) A program for credentialing clinical peer reviewers. 

(5) An agreement to contractual terms or written requirements estab- 
lished by the Commissioner regarding the procedures for handling a 
review. 

(6) That the independent review organization consult with a medical 
doctor licensed to practice in North Carolina to advise the indepen- 
dent review organization on issues related to the standard of practice, 
technology, and training of North Carolina physicians with respect to 
the organization’s North Carolina business. 

_(b) All clinical peer reviewers assigned by an independent review organiza- 
tion to conduct external reviews shall be medical doctors or other appropriate 
health care providers who meet the following minimum qualifications: 

(1) Be an expert in the treatment of the covered person’s injury, illness, or 
medical condition that is the subject of the external review. 

(2) Be knowledgeable about the recommended health care service or 
treatment through recent or current actual clinical experience treat- 
ing patients with the same or similar injury, illness, or medical 
condition of the covered person. 

Ca Jeliethe covered person’s treating provider is a medical doctor, hold a 
nonrestricted license and, if a specialist medical doctor, a current 
certification by a recognized American medical specialty board in the 

(a) pce or Sie appropriate to the subject of the external review. 

- as Ae foie persons treating provider is not a medical doctor, hold 

icted license, registration, or certification in the same allied 
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health occupation as the covered person’s treating provider. 

(5) Have no history of disciplinary actions or sanctions, including loss of 
staff privileges or participation restrictions, that have been taken or 
are pending by any hospital, governmental agency or unit, or regula- 
tory body that raise a substantial question as to the clinical peer 
reviewer's physical, mental, or professional competence or moral 
character. 

(c) In addition to the requirements set forth in subsection (a) of this section, 
an independent review organization may not own or control, be a subsidiary of, 
or in any way be owned or controlled by, or exercise control with a health 
benefit plan, a national, State, or local trade association of health benefit plans, 
or a national, State, or local trade association of health care providers. 

(d) In addition to the requirements set forth in subsections (a), (b), and (c) of 
this section, to be approved under G.S. 58-50-85 to conduct an external review 
of a specified case, neither the independent review organization selected to 
conduct the external review nor any clinical peer reviewer assigned by the 
independent organization to conduct the external review may have a material 
professional, familial, or financial conflict of interest with any of the following: 

(1) The insurer that is the subject of the external review. 

(2) The covered person whose treatment is the subject of the external 
review or the covered person’s authorized representative. 

(3) Any officer, director, or management employee of the insurer that is 
the subject of the external review. 

(4) The health care provider, the health care provider’s medical group, or 
independent practice association recommending the health care ser- 
vice or treatment that is the subject of the external review. 

(5) The facility at which the recommended health care service or treat- 
ment would be provided. 

(6) The developer or manufacturer of the principal drug, device, proce- 
dure, or other therapy being recommended for the covered person 
whose treatment is the subject of the external review. 

(e) In determining whether an independent review organization or a clinical 
peer reviewer of the independent review organization has a material profes- 
sional, familial, or financial conflict of interest for purposes of subsection (d) of 
this section, the Commissioner shall take into consideration situations where 
the independent review organization to be assigned to conduct an external 
review of a specified case or a clinical peer reviewer to be assigned by the 
independent review organization to conduct an external review of a specified 
case may have an apparent professional, familial, or financial relationship or 
connection with a person described in subsection (d) of this section, but that 
the characteristics of that relationship or connection are such that they are not 
a material professional, familial, or financial conflict of interest that results in 
the disapproval of the independent review organization or the clinical peer 
reviewer from conducting the external review. (2001-446, s. 4.5.) 


§ 58-50-88: Reserved for future codification purposes. 


Editor’s Note. — Session Laws 200 1-446, Sh 
4.5, reserves this section for future codification 
purposes. 


§ 58-50-89. (Effective July 1, 2002) Hold harmless for Com- 
| missioner and independent review organiza- 
tions. 


The Commissioner or an independent review organization or clinical peer 
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reviewer working on behalf of an organization shall not-be lable for damages 
to any person for any opinions rendered during or upon completion of an 
external review conducted under this Part, unless the opinion was rendered in 
bad faith or involved gross negligence. (2001-446, s. 4.5.) 


§ 58-50-90. (Effective July 1, 2002) External review report- 
ing requirements. 


(a) An organization assigned under G.S. 58-50-80 or G.S. 58-50-82 to 
conduct an external review shall maintain written records in the aggregate 
and by insurer on all requests for external review for which it conducted an 
external review during a calendar year and submit a report to the Commis- 
sioner, as required under subsection (b) of this section. 

(b) Each organization required to maintain written records on all requests 
for external review under subsection (a) of this section for which it was 
assigned to conduct an external review shall submit to the Commissioner, at 
least annually, a report in the format specified by the Commissioner. 

(c) The report shall include in the aggregate and for each insurer: 

(1) The total number of requests for external review. 

(2) The number of requests for external review resolved and, of those 
resolved, the number resolved upholding the noncertification appeal 
decision or second-level grievance review decision and the number 
resolved reversing the noncertification appeal decision or second-level 
grievance review decision. 

(3) The average length of time for resolution. 

(4) A summary of the types of coverages or cases for which an external 
review was sought, as provided in the format required by the 
Commissioner. 

(5) The number of external reviews under G.S. 58-50-80 that were 
terminated as the result of a reconsideration by the insurer of its 
noncertification appeal decision or second-level grievance review 
decision after the receipt of additional information from the covered 
person. 

(6) Any other information the Commissioner may request or require. 

(d) The organization shall retain the written records required under this 
section for at least three years. 

(e) Each insurer shall maintain written records in the ageregate and for 
each type of health benefit plan offered by the insurer on all requests for 
external review of which the insurer receives notice from the Commissioner 
under this Part. The insurer shall retain the written records required under 
this section for at least three years. (2001-446, s. 4.5.) 


§ 58-50-91: Reserved for future codification purposes. 


Editor’s Note. — Session Laws 2001-446, s. 


4.5, reserves this section for future codification 
purposes. 


§ 58-50-92. (Effective July 1, 2002) Funding of external 
review. 


ny ane against which a request for a standard external review or an 
Sesianae eotenaal review 1s filed shall reimburse the Department of Insurance 
ae ze ees mateed by the organization in conducting the external review, 
; uding ane actually performed by the organization for a case that was 
erminated due to the insurer’s decision to reconsider a request and reverse its 
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noncertification decision, prior to the insurer notifying the organization of the 
reversal pursuant to 58-50-80(j), or when a review is terminated pursuant to 
G.S. 58-50-80(h) because the insurer failed to provide information to the 
review organization. (2001-446, s. 4.5.) 


§ 58-50-93. (Effective July 1, 2002) Disclosure require- 
ments. 


(a) Each insurer shall include a description of the external review proce- 

dures in or attached to the policy, certificate, membership booklet, outline of 
coverage, or other evidence of coverage it provides to covered persons. 
_ (b) The description required under subsection (a) of this section shall 
include a statement that informs the covered person of the right of the covered 
person to file a request for an external review of a noncertification, 
noncertification appeal decision or a second-level grievance review decision 
upholding a noncertification with the Commissioner. The statement shall 
include the telephone number and address of the Commissioner. 

(c) In addition to subsection (b) of this section, the statement shall inform 
the covered person that, when filing a request for an external review, the 
covered person will be required to authorize the release of any medical records 
of the covered person that may be required to be reviewed for the purpose of 
reaching a decision on the external review. (2001-446, s. 4.5.) 


§ 58-50-94. (Effective July 1, 2002) Selection of indepen- 
dent review organizations. 


(a) At least every two years, or more frequently if the Commissioner 
determines is needed to secure adequate selection of independent review 
organizations, the Commissioner shall prepare and publish requests for 
proposals from independent review organizations that want to be approved 
under G.S. 58-50-85. All proposals shall be sealed. The Commissioner shall 
open all proposals in public. 

(b) After the public opening, the Commissioner shall review the proposals, 
examining the costs and quality of the services offered by the independent 
review organizations, the reputation and capabilities of the independent 
review organizations submitting the proposals, and the provisions in GS. 
58-50-85 and G.S. 58-50-87. The Commissioner shall determine which pro- 
posal or proposals would satisfy the provisions of this Part. The Commissioner 
shall make his determination in consultation with an evaluation committee 
whose membership includes representatives of insurers subject to Part 4 of 
Article 50 of Chapter 58 of the General Statutes, health care providers, and 
insureds. In selecting the review organizations, in addition to considering cost, 
quality, and adherence to the requirements of the request for proposals, the 
Commissioner shall consider the desirability and feasibility of contracting with 
multiple review organizations and shall ensure that, for any given type of case 
involving highly specialized services and treatments, at least one review 
organization is available and capable of reviewing the case. 

(c) An independent review organization may seek to modify or withdraw a 
proposal only after the public opening and only on the basis that the proposal 
contains an unintentional clerical error as opposed to an error in judgment. An 
independent review organization seeking to modify or withdraw a proposal 
shall submit to the Commissioner a written request, with facts and evidence in 
support of its position, before the determination made by the Commissioner 
under subsection (b) of this section, but not later than two days after the public 
opening of the proposals. The Commissioner shall promptly review the 
request, examine the nature of the error, and determine whether to permit or 


deny the request. 
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(d) The provisions of Article 3C of Chapter 143 of the General Statutes do 
not apply to this Part. (2001-446, s. 4.5.) 


§ 58-50-95. (Effective July 1, 2002) Report by Commis- 
sioner. 


The Commissioner shall report semiannually to the Joint Legislative Health 
Care Oversight Committee regarding the nature and appropriateness of 
reviews conducted under this Part. The report, which shall be provided to the 
public upon request, should include the number of reviews, underlying issues 
in dispute, character of the reviews, dollar amounts in question, whether the 
review was decided in favor of the covered person or the health benefit plan, 
the cost of review, and any other information relevant to the evaluation of the 
effectiveness of this Part. (2001-446, s. 4.5.) | 


Part 5. Small Employer Group Health Insurance Reform. 


§ 58-50-100. Title and reference. 


This section and G.S. 58-50-105 through G.S. 58-50-150 are known and may 
be cited as the North Carolina Small Employer Group Health Coverage Reform 
Act, referred to in those sections as “this Act”. (1991, c. 630, s. 1.) 


Editor’s Note. — Session Laws 2001-446, s. that date, designates § 58-50-100 through 58- 
4,.2(5), effective July 1, 2002, and applicable to 50-156 as Part 5 of Article 50, with the heading 
health benefit plans that are in effect, deliv- “Small Employer Group Health Insurance Re- 
ered, issued for delivery, or renewed on or after form.” 


§ 58-50-105. Purpose and intent. 


The purpose and intent of this Act is to promote the availability of accident 
and health insurance coverage to small employers, to prevent abusive rating 
practices, to require disclosure of rating practices to purchasers, to establish 
rules for continuity of coverage for employers and covered individuals, and to 
improve the efficiency and fairness of the small group accident and health 
insurance marketplace. (1991, c. 630, s. 1.) 


Editor’s Note. — For meaning of the words 
“this Act” see § 58-50-100. 


§ 58-50-1100. Definitions. 


As used in this Act: 
(1) Repealed by Session Laws 2001-334, s. 12.1, effective August 3, 2001. 
(la) Actuarial certification” means a written statement by a member of 
the American Academy of Actuaries or other individual acceptable to 
the Commissioner that a small employer carrier is in compliance with 
the provisions of G.S. 58-50-130, and to the extent applicable, the 
provisions of Article 68 of this Chapter, based upon the person’s 
examination, including a review of the appropriate records and of the 
actuarial assumptions and methods used by the small employer 
Sees in establishing premium rates for applicable health benefit 
(1b) “Adjusted community rating” means a method used to develop carrier 
premiums which spreads financial risk across a large population and 
allows adjustments for the following demographic factors: age, gender, 
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family composition, and geographic areas, as determined pursuant to 

G.S. 58-50-130(b). 

(2) Repealed by Session Laws 1993, c. 529, s. 3.3. 

(3) “Basic health care plan” means a health care plan for small employers 
that is lower in cost than a standard health care plan and is required 
to be offered by all small employer carriers pursuant to G.S. 58-50-125 
a approved by the Commissioner in accordance with G.S. 58-50- 

(4) “Board” means the board of directors of the Pool. 

(5) “Carrier” means any person that provides one or more health benefit 
plans in this State, including a licensed insurance company, a prepaid 
hospital or medical service plan, a health maintenance organization 
(HMO), and a multiple employer welfare arrangement. 

(Sa) “Case characteristics” means the demographic factors age, gender, 
family size, and geographic location. 

(6), (7) Repealed by Session Laws 1993, c. 529, s. 3.3. 

(8) “Committee” means the Small Employer Carrier Committee as created 
by G.S. 58-50-120. 

(9) “Dependent” means the spouse or child of an eligible employee, subject 
to applicable terms of the health care plan covering the employee. 

(10) “Eligible employee” means an employee who works for a small 
employer on a full-time basis, with a normal work week of 30 or more 
hours, including a sole proprietor, a partner or a partnership, or an 
independent contractor, if included as an employee under a health 
care plan of a small employer; but does not include employees who 
work on a part-time, temporary, or substitute basis. 

(11) “Health benefit plan” means any accident and health insurance policy 
or certificate; nonprofit hospital or medical service corporation con- 
tract; health, hospital, or medical service corporation plan contract; 
HMO subscriber contract; plan provided by a MEWA or plan provided 
by another benefit arrangement, to the extent permitted by ERISA, 
subject to G.S. 58-50-115. Health benefit plan does not include 
benefits described in G.S. 58-68-25(b). 

(12) “Impaired insurer” has the same meaning as prescribed in GS. 
58-62-20(6) or G.S. 58-62-16(8). 

(13) Repealed by Session Laws 1993, c. 529, s. 3.3. 

(14) “Late enrollee” has the same meaning as defined in G.S. 58-68- 
30(b)(2); provided that the initial enrollment period shall be a period 
of at least 30 consecutive calendar days. In addition to the special 
enrollment provisions in G.S. 58-68-30(f), an eligible employee or 
dependent shall not be considered a late enrollee under a small 
employer health benefit plan if: 

a. Repealed by Session Laws 1998-211, s. 9, effective November 1, 
1998) 

1, 2. Repealed by Session Laws 1998-211, s. 9, effective Novem- 
ber 1, 1998. 
3, 4. Repealed by Session Laws 1993, c. 529, s. 3.3. 

b. The individual elects a different health benefit plan offered by the 
small employer during an open enrollment period; 

c. Repealed by Session Laws 1998-211, s. 9, effective November 1, 
1998. 

d. A court has ordered coverage be provided for a spouse or minor 
child under a covered employee’s health benefit plan and the 
request for enrollment for a spouse is made within 30 days after 
issuance of the court order. A minor child shall be enrolled in 
accordance with the requirements of G.S. 58-51-120; or 
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e. Repealed by Session Laws 1998-211, s. 9, effective November 1, 
1998. 

(15) Repealed by Session Laws 1993, c. 529, SHoV3% 

(16) “Pool” means the North Carolina Small Employer Health 
Reinsurance Pool created in G.S. 58-50-150. z 

(17) “Preexisting-conditions provision” means a preexisting-condition pro- 
vision as defined in G.S. 58-68-30. 

(18) “Premium” includes insurance premiums or other fees charged for a 
health benefit plan, including the costs of benefits paid or reimburse- 
ments made to or on behalf of persons covered by the plan. 

(19) “Rating period” means the calendar period for which premium rates 
established by a small employer carrier are assumed to be in effect, as 
determined by the small employer carrier. 

(20) “Risk-assuming carrier” means a small employer carrier electing to 
comply with the requirements set forth in G.S. 58-50-140. 

(21) “Reinsuring carrier” means a small employer carrier electing to 
comply with the requirements set forth in G.S. 58-50-145. 

(21a) “Self-employed individual” means an individual or sole proprietor 
who derives a majority of his or her income from a trade or business 
carried on by the individual or sole proprietor which results in taxable 
income as indicated on IRS form 1040, Schedule C or F and which 
generated taxable income in one of the two previous years. 

(22) “Small employer” means any individual actively engaged in business 
that, on at least fifty percent (50%) of its working days during the 
preceding calendar quarter, employed no more than 50 eligible em- 
ployees, the majority of whom are employed within this State, and is 
not formed primarily for purposes of buying health insurance and in 
which a bona fide employer-employee relationship exists. In determin- 
ing the number of eligible employees, companies that are affiliated 
companies, or that are eligible to file a combined tax return for 
purposes of taxation by this State, shall be considered one employer. 
Subsequent to the issuance of a health benefit plan to a small 
employer and for the purpose of determining eligibility, the size of a 
small employer shall be determined annually. Except as otherwise 
specifically provided, the provisions of this Act that apply to a small 
employer shall continue to apply until the plan anniversary following 
the date the small employer no longer meets the requirements of this 
definition. For purposes of this Act, the term small employer includes 
self-employed individuals. 

(23) “Small employer carrier” means any carrier that offers health benefit 
plans covering eligible employees of one or more small employers. 

(24) “Standard health care plan” means a health care plan for small 
employers required to be offered by all small employer carriers under 
G.S. 58-50-125 and approved by the Commissioner in accordance with 
G.S. 58-50-125. (1991, c. 630, s. 1; 1993, c. 408, ss. 1, 2; c. 529, s. 3.3; 


1993 (Reg. Sess., 1994), c. 569, s. 6; 1997-259, s. 2; 1998-211, s. 9: 
2001-334, ss. 12.1, 12.2.) 


ies Note. — For meaning of the words 2001-334, ss. 12.1, 12.2, effective August 3, 
Mone ee? sarees ' . 2001, repealed subdivision (1), defining “Ac- 
1on Laws 2001-334, s. 19 is aseverability countable health carrier,” and in subdivision 


clause i 
(14) b, deleted “through the Alliance or” preced- 
Effect of Amendments. — Session Laws ing “by the small employer.” 
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§ 58-50-112. Affiliated companies; HMOs. 


For the purposes of this Act, companies that are affiliated companies or that 
are eligible to file a consolidated tax return shall be treated as one carrier 
except that any insurance company, hospital service plan, or medical service 
plan that is an affiliate of an HMO located in North Carolina or any HMO 
located in North Carolina that is an affiliate of an insurance company, a health 
service corporation, or a medical service corporation may treat the HMO as a 
separate carrier and each HMO that operates only one HMO in a service area 
of North Carolina may be considered a separate carrier. (1991, c. 630, s. 1.) 


Editor’s Note. — For meaning of the words 
“this Act” see § 58-50-100. 


§ 58-50-113: Repealed by Session Laws 1993, c. 529, s. 3.4. 


§ 58-50-115. Health benefit plans subject to Act. 


(a) A health benefit plan is subject to this Act if it provides health benefits 
for small employers or self-employed individuals and if any of the following 
conditions are met: 

(1) Any part of the premiums or benefits is paid by a small employer or 
any covered individual is reimbursed, whether through wage or 
adjustments or otherwise, by a small employer for any portion of the 
premium; 

(2) The health benefit plan is treated by the employer or any of the 
covered self-employed individuals as part of a plan or program for the 
purpose of sections 106, 125, or 162 of the United States Internal 
Revenue Code; or 

(3) The small employer or self-employed individuals have permitted 
payroll deductions for the eligible enrollees for the health benefit 
plans. 

(b) Repealed by Session Laws 1993, c. 529, s. 3.5, effective January 1, 1995. 
(1991, c. 630, s. 1; 19938, c. 529, s. 3.5.) 


Editor’s Note. — For meaning of the words _ bill drafting format provided by § 120-20.1. It 
“this Act” see § 58-50-100. has been set out in the form above at the 
Subsection (a) of this section was amended by direction of the Revisor of Statutes. 
Session Laws 1993, c. 529, s. 3.5, in the coded 


§ 58-50-120. Small Employer Carrier Committee. 


(a) The Commissioner shall appoint the Small Employer Carrier Committee 
with fair representation of (i) risk-assuming carriers and reinsuring carriers; 
(ii) the insurance agent and small employer communities; and (111) consumers 
who are served by plans covered by this Act. Two-thirds of the Committee shall 
be appointed from among representatives of small employer carriers. 

(b) Subject to the Commissioner’s approval, the Committee shall recom- 
mend the form and level of coverages to be made available by small employer 
carriers in accordance with the provisions of G.S. 58-50-125(a). The Committee 
shall recommend benefit levels, cost-sharing factors, exclusions, and limita- 
tions for the basic and standard health care plans. One basic health care plan 
and one standard health care plan shall contain benefit and cost-sharing levels 
that are consistent with the basic method of operation and the benefit plans of 
HMOs, including any restrictions imposed by federal law. The Committee shall 
submit the plans to the Commissioner for approval within 180 days after the 
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Committee’s appointment according to this section. The plans may include cost 
containment features such as: utilization review of health care services, 
including review of medical necessity of hospital and physician services; case 
management benefit alternatives; selective contracting with hospitals, physi- 
cians, and other health care providers; reasonable benefit differentials appli- 
cable to participating and nonparticipating providers; and other managed care 
provisions. ean 

(c) To assure the broadest availability of health benefit plans to small 
employers, the Committee shall recommend for the Commissioner’s approval, 
market conduct and other requirements for carriers, agents, brokers, and 
third-party administrators, including requirements developed as a result of a 
request by the Commissioner, relating to the following: fo) . 

(1) Registration by each carrier with the Department of its intention to be 
a small employer carrier under this act. 

(2) Publication by the Department, the Committee, or the Pool of a list of 
all small employer carriers, including a potential requirement appli- 
cable to agents, brokers, third-party administrators, and carriers that 
no health benefit plan may be sold to a small employer by a carrier not 
so identified as a small employer carrier. 

(3) The availability of a broadly publicized toll-free telephone number for 
access by small employers to information concerning this Act. 

(4) To the extent deemed to be necessary by the Committee to assure the 
fair distribution of high-risk individuals and groups among carriers, 
periodic reports by carriers, agents, brokers, and third-party admin- 
istrators about health benefit plans issued; provided that reporting 
requirements shall be limited to information concerning case charac- 
teristics and numbers of health benefit plans in various categories 
marketed or issued to small employers. 

(5) Registration by agents, brokers, and third-party administrators of 
their intention to be such for health benefit plans marketed to small 
employers under this Act. 

(6) Methods concerning periodic demonstration by small employer carri- 
ers, agents, brokers, and third-party administrators that they are 
marketing and issuing health benefit plans to small employers in 
fulfillment of the purposes of this Act. 

(7) Establishing standards for those conditions under which a carrier 
would not be required to write business received from a particular 
agent or broker. 

(d) Within three years after September 1, 1991, the Committee shall 
conduct a study of the effectiveness of the provisions of this Act, recommend 
further improvements to achieve greater stability, accessibility, and 


affordability in the small employer marketplace, and submit it to the Commis- 
sioner (h99MeceooU acm) 


Editor’s Note. — For meaning of the words 
“this Act” see § 58-50-100. 


§ 58-50-125. Health care plans; formation; approval; offer- 
ings. 


F (a) To improve the availability and affordability of health benefits coverage 

4s small employers, the Committee shall recommend to the Commissioner two 
peas of coverage, one of which shall be a basic health care plan and the second 
of which shall be a standard health care plan. Each plan of coverage shall be 
me forms, one of which shall be in the form of insurance and the second of 
which shall be consistent with the basic method of operation and benefit plans 
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of HMOs, including federally qualified HMOs. On or before J anuary 1, 1992, 
the Committee shall file a progress report with the Commissioner. The 
Committee shall submit the recommended plans to the Commissioner for 
approval within 180 days after the appointment of the Committee under G.S. 
58-50-120. The Committee shall take into consideration the levels of health 
benefit plans provided in North Carolina, and appropriate medical and 
economic factors, and shall establish benefit levels, cost sharing, exclusions, 
and limitations. Notwithstanding subsection (c) of this section, in developing 
and approving the plans, the Committee and the Commissioner shall give due 
consideration to cost-effective and life-saving health care services and to 
cost-effective health care providers. The Committee shall file with the Com- 
missioner its findings and recommendations, and reasons for the findings and 
recommendations, if it does not provide for coverage by any type of health care 
provider specified in G.S. 58-50-30. The recommended plans may include cost 
containment features such as, but not limited to: preferred provider provisions; 
utilization review of medical necessity of hospital and physician services; case 
management benefit alternatives; or other managed care provisions. 

(b) After the Commissioner’s approval of the plans submitted by the 
Committee under subsection (a) of this section and in lieu of any contrary 
procedure established by this Chapter, any small employer carrier may certify 
to the Commissioner, in the form and manner prescribed by the Commissioner, 
that the basic and standard health care plans filed by the carrier are in 
substantial compliance with the provisions of the corresponding approved 
Committee plans. Upon receipt by the Commissioner of the certification, the 
carrier may use the certified plans unless their use is disapproved by the 
Commissioner. 

(c) Except as provided under Article 68 of this Chapter, the plans developed 

under this section are not required to provide coverage that meets the 
requirements of other provisions of this Chapter that mandate either coverage 
or the offer of coverage by the type or level of health care services or health care 
provider. 
_ (d) Within 180 days after the Commissioner’s approval under subsection (b) 
of this section, every small employer carrier shall, as a condition of transacting 
business in this State, offer small employers at least one basic and one 
standard health care plan. Every small employer that elects to be covered 
under such a plan and agrees to make the required premium payments and to 
satisfy the other provisions of the plan shall be issued such a plan by the small 
employer carrier. The premium payment requirements used in connection with 
basic and standard health care plans may address the potential credit risk of 
small employers that elect coverage in accordance with this subsection by 
means of payment security provisions that are reasonably related to the risk 
and are uniformly applied. 

If a small employer carrier offers coverage to a small employer, the small 
employer carrier shall offer coverage to all eligible employees of a small 
employer and their dependents. A small employer carrier shall not offer 
coverage to only certain individuals in a small employer group except in the 
case of late enrollees as provided in G.S. 58-50-130(a)(4). A small employer 
carrier shall not modify any health benefit plan with respect to a small 
employer, any eligible employee, or dependent through riders, endorsements, 
or otherwise, in order to restrict or exclude coverage for certain diseases or 
medical conditions otherwise covered by the health benefit plan. In the case of 
an eligible employee or dependent of an eligible employee who, before the 
effective date of the plan, was excluded from coverage or denied coverage by a 
small employer carrier in the process of providing a health benefit plan to an 
eligible small employer, the small employer carrier shall provide an opportu- 
nity for the eligible employee or dependent of an eligible employee to enroll in 
the health benefit plan currently held by the small employer. | 
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(e) No small employer carrier is required to offer coverage or accept 
applications under subsection (d) of this section: 

(1) From a group already covered under a health benefit plan except for 
coverage that is to begin after the group’s anniversary date, but this 
subsection shall not be construed to prohibit a group from seeking 
coverage or a small employer carrier from issuing coverage to a group 
before its anniversary date; or _ 91aty 

(2) If the Commissioner determines that acceptance of an application or 
applications would result in the carrier being declared an impaired 
insurer. 

(3) Repealed by Session Laws 1993, c. 529, s. 3.6. 

(f) Every small employer carrier shall fairly market the basic and standard 
health care plan to all small employers in the geographic areas in which the 
carrier makes coverage available or provides benefits. 

(g) No HMO operating as either a risk-assuming carrier or a reinsuring 
carrier is required to offer coverage or accept applications under subsection (d) 
of this section in the case of any of the following: 

(1) Toa group that is not physically located in the HMO’s approved service 
areas; 

(2) To an employee who does not reside within the HMO’s approved 
service areas; 

(3) Within an area, where the HMO can reasonably anticipate, and 
demonstrate, to the Commissioner’s satisfaction, that it will not have 
the capacity within that area and its network of providers to deliver 
services adequately to the enrollees of those groups because of its 
obligations to existing group contract holders and enrollees. 

An HMO that does not offer coverage pursuant to subdivision (3) of this 
subsection may not offer coverage in the applicable area to new employer 
groups with more than 49 eligible employees until the later of 90 days after 
that closure or the date on which the carrier notifies the Commissioner that it 
has regained capacity to deliver services to small employers. 

(h) The provisions of subsections (b), (d), and (g) and subdivision (e)(2) of 
this section apply to every health benefit plan delivered, issued for delivery, 
renewed, or continued in this State or covering persons residing in this State 
on or after the date the plan becomes operational, as determined by the 
Commissioner. For purposes of this subsection, the date a health benefit plan 
is continued is the anniversary date of the issuance of the health benefit plan. 
(1991, c. 630, s. 1; c. 761, s. 10; 1993, c. 529, s. 3.6; 1997-259. ss. 3, 4.) 


§ 58-50-130. Required health care plan provisions. 


_ (a) Health benefit plans covering small employers are subject to the follow- 
ing provisions: 

(1) to (4) Repealed by Session Laws 1997-259, s. 5, effective July 14, 1997. 

(4a) A carrier may continue to enforce reasonable employer participation 

and contribution requirements on small employers applying for cov- 

erage; however, participation and contribution requirements may 

vary among small employers only by the size of the small employer 

group and shall not differ because of the health benefit plan involved. 

In applying minimum participation requirements to a small employer, 

a small employer carrier shall not consider employees or dependents 

who have qualifying existing coverage in determining whether an 

applicable participation level is met. “Qualifying existing coverage” 

means benefits or coverage provided under: (i) Medicare, Medicaid 

and other government funded programs; or (ii) an employer-based 

health insurance or health benefit arrangement, including a self- 
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insured plan, that provides benefits similar to or in excess of benefits 
provided under the basic health care plan. 

(4b) Late enrollees may only be excluded from coverage for the greater of 
18 months or an 18-month preexisting-condition exclusion; however, if 
both a period of exclusion from coverage and a preexisting-condition 
exclusion are applicable to a late enrollee, the combined period shall 
not exceed 18 months. If a period of exclusion from coverage is 
applied, a late enrollee shall be enrolled at the end of that period in 
the health benefit plan held at the time by the small employer. 

(5) Notwithstanding any other provision of this Chapter, no small em- 
ployer carrier, insurer, subsidiary of an insurer, or controlled individ- 
ual of an insurance holding company shall act as an administrator or 
claims paying agent, as opposed to an insurer, on behalf of small 
groups which, if they purchased insurance, would be subject to this 
section. No small employer carrier, insurer, subsidiary of an insurer, 
or controlled individual of an insurance holding company shall pro- 
vide stop loss, catastrophic, or reinsurance coverage to small employ- 
ers that does not comply with the underwriting, rating, and other 
applicable standards in this Act. 

(6) If a small employer carrier offers coverage to a small employer, the 
small employer carrier shall offer coverage to all eligible employees of 
a small employer and their dependents. Asmall employer carrier shall 
not offer coverage to only certain individuals in a small employer 
group except in the case of late enrollees as provided in G.S. 58-50- 
130(a)(4). 

(7), (8) Repealed by Session Laws 1997-259, s. 5. 

(9) The health benefit plan must meet the applicable requirements of 
Article 68 of this Chapter. 

(b) For all small employer health benefit plans that are subject to this 
section, premium rates for health benefit plans subject to this section are 
subject to the following provisions: 

(1) Small employer carriers shall use an adjusted-community rating 
methodology in which the premium for each small employer can vary 
only on the basis of the eligible employee’s or dependent’s age as 
determined in accordance with subdivision (6) of this subsection, the 
gender of the eligible employee or dependent, number of family 
members covered, or geographic area as determined under subdivi- 
sion (7) of this subsection. Premium rates charged during a rating 
period to small employers with similar case characteristics for same 
coverage shall not vary from the adjusted community rate by more 
than twenty percent (20%) for any reason, including differences in 
administrative costs and claims experience. 

(2) Rating factors related to age, gender, number of family members 
covered, or geographic location may be developed by each carrier to 
reflect the carrier’s experience. The factors used by carriers are 
subject to the Commissioner’s review; : 

(3) Asmall employer carrier shall not modify the premium rate charged to 
a small employer or a small employer group member, including 
changes in rates related to the increasing age of a group member, for 
12 months from the initial issue date or renewal date, unless the 
group is composite rated and composition of the group changed by 
twenty percent (20%) or more or benefits are changed. The percentage 
increase in the premium rate charged to a small employer for a new 
rating period shall not exceed the sum of the following: 

a. The percentage change in the adjusted community rate as mea- 
sured from the first day of the prior rating period to the first day 
of the new rating period, and 
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b. Any adjustment, not to exceed fifteen percent (15%) annually, due 
to claim experience, health status, or duration of coverage of the 
employees or dependents of the small employer, and . 

c. Any adjustment because of change in coverage or change in case 
characteristics of the small employer group. 

(4), (5) Repealed by Session Laws 1995, c. 238, s. 1. 

(6) For the purposes of subsection (b) of this section, a small employer 
carrier shall, unless the small employer carrier uses composite rating, 
use the following age brackets: 

. Younger than 15 years; 

15 to 19 years; 

20 to 24 years; 

. 25 to 29 years; 

30 to 34 years; 

35 to 39 years; 

. 40 to 44 years; 

. 45 to 49 years; 

50 to 54 years; 

55 to 59 years; 

. 60 to 64 years; 

l. 65 years. 

Carriers may combine, but shall not split, complete age brackets for 

the purposes of determining rates under subsection (b) of this section. 

Small employer carriers shall be permitted to develop separate rates 

for individuals aged 65 years and older for coverage for which 

Medicare is the primary payor and coverage for which Medicare is not 

the primary payor. 

(7) For the purposes of subsection (b) of this section, a carrier shall not 
apply different geographic rating factors to the rates of small employ- 
ers located within the same county; and 

(8) The Department may adopt rules to administer this subsection and to 
assure that rating practices used by small employer carriers are 
consistent with the purposes of this subsection. Those rules shall 
include consideration of differences based on the following: 

a. Health benefit plans that use different provider network arrange- 
ments may be considered separate plans for the purposes of 
determining the rating in subdivision (1) of this subsection, 
provided that the different arrangements are expected to result in 
substantial differences in claims costs; 

b. Except as provided for in sub-subdivision a. of this subdivision, 
differences in rates charged for different health benefit plans 
shall be reasonable and reflect objective differences in plan 
design, but shall not permit differences in premium rates because 
of the case characteristics of groups assumed to select particular 
health benefit plans; and 

c. Small employer carriers shall apply allowable rating factors con- 
sistently with respect to all small employers. 

(c) Repealed by Session Laws 1998, c. 529, s. 3.7. 

oe In ueuen with the offering for sale of any health benefit plan to a 
smali employer, each small employer carrier shall make a reasonable disclo- 
sure, ce part of its solicitation and sales materials, of the following and shall 
provide this information to the small employer upon request: 

(1) Repealed by Session Laws L9OSMceb2ONSaOUT: 

(2) Provisions concerning the small employer carrier’s right to change 


premium rates and the factors other than claims experience that 
affect changes in premium rates. 


Wo 09 PhO AO om 


836 


§58-50-135 ART. 50. GENERAL ACCIDENT AND HEALTH §58-50-135 


(3) Provisions relating to renewability of policies and contracts. 

(4) Provisions affecting any preexisting conditions provision. 

(5) The benefits available and premiums charged under all health benefit 
plans for which the small employer is eligible. 

(e) Each small employer carrier shall maintain at its principal place of 
business a complete and detailed description of its rating practices and 
renewal underwriting practices, including information and documentation 
that demonstrate that its rating methods and practices are based upon 
commonly accepted actuarial assumptions and are in accordance with sound 
actuarial principles. 

(f) Each small employer carrier shall file with the Commissioner annually 
on or before March 15 an actuarial certification certifying that it is in 
compliance with this Act and that its rating methods are actuarially sound. 
The small employer carrier shall retain a copy of the certification at its 
principal place of business. 

(g) Asmall employer carrier shall make the information and documentation 
described in subsection (e) of this section available to the Commissioner upon 
request. Except in cases of violations of this Act, the information is proprietary 
and trade secret information and is not subject to disclosure by the Commis- 
sioner to persons outside of the Department except as agreed to by the small 
employer carrier or as ordered by a court of competent jurisdiction. Nothing in 
this section affects the Commissioner’s authority to approve rates before their 
use under G.S. 58-65-60(e) or G.S. 58-67-50(c). 

(h) The provisions of subdivisions (a)(1), (3), and (5) and subsections (b) 
through (g) of this section apply to health benefit plans delivered, issued for 
delivery, renewed, or continued in this State or covering persons residing in 
this State on or after January 1, 1992. The provisions of subdivisions (a)(2) and 
(4) of this section apply to health benefit plans delivered, issued for delivery, 
renewed, or continued in this State or covering persons residing in this State 
on or after the date the plan becomes operational, as designated by the 
Commissioner. For purposes of this subsection, the date a health benefit plan 
is continued is the anniversary date of the issuance of the health benefit plan. 
(1991, c. 630, s. 1; 1993, c. 408, s. 6; c. 529, ss. 3.2, 3.7; 1993 (Reg. Sess., 1994), 
c.569, ss. 7,8; c. 678, ss. 24, 25; 1995, c. 238, s. 1;-c. 507, s. 23A.1(b); 1995 (Reg. 
Sess., 1996), c. 669, s. 1; 1997-259, ss. 5, 6; 1998-211, ss. 9.1, 10; 1999-132, s. 
4.1; 2001-334, ss. 3, 12.3.) 


Editor’s Note. — For meaning of the words 
“this Act” see § 58-50-100. 

Session Laws 2001-334, s. 19 is a severability 
clause. 

Effect of Amendments. — Session Laws 
2001-334, s. 3, effective October 1, 2001, in the 
introductory language of subdivision (b)(3), 
substituted “A small employer carrier shall not. 
.. age of a group member” for “Small employer 
carriers shall not modify the rate for a small 
employer” at the beginning of the first sen- 


tence, and substituted “shall not” for “may not” 
in the second sentence thereof. 

Session Laws 2001-334, s. 12.3, effective Au- 
gust 3, 2001, deleted the former final sentence 
of subdivision (4a), which read: “An account- 
able health carrier shall not enforce participa- 
tion or contribution requirements on member 
small employers, as defined in G.S. 148- 
622(18), unless those requirements meet with 
the standards adopted by the State Health Plan 
Purchasing Alliance Board. ” 


§ 58-50-135. Elections by carriers. 


(a) Every small employer carrier shall elect either to become a risk- 
assuming carrier and comply with the provisions of G.5S. 58-50-140 or become 
a reinsuring carrier and comply with the provisions of G.S. 58-50-145. The 
election shall be binding for a five-year period except that a newly licensed 
carrier’s initial election shall be made for two years. The Commissioner may, 
for good cause, permit a carrier to modify its election during the five-year 


837 


§58-50-140 CH. 58. INSURANCE §58-50-145 


period. All carriers under common ownership or control must make the same 
election in this State; provided, however, that the Commissioner may, for good 
cause, permit an affiliated carrier to make a separate election. . 

(b) Asmall employer carrier that elects to stop participating as a reinsuring 
carrier and to become a risk-assuming carrier shall not reinsure or continue to 
reinsure any small employer health benefit plans under G.S. 58-50-145 and 
G.S. 58-50-150 as soon as the carrier becomes a risk-assuming carrier; 
however, a reinsuring carrier electing to become a risk-assuming carrier shall 
pay a prorated assessment based upon business issued as a reinsuring carrier 
for any part of the year that the business was reinsured. A small employer 
carrier that elects to stop participating as a risk-assuming carrier and to 
become a reinsuring carrier may reinsure small employer health benefit plans 
under the provisions of G.S. 58-50-145 and G.S. 58-50-150. 

(c) Any small employer carrier that stops writing, administering, or other- 
wise providing health benefit plans to employers in this State shall continue to 
be governed by this Act with respect to business conducted under this Act that 
was transacted before the effective date of termination and that remains in 
force. (1991, c. 630, s. 1; 1998-211, s. 11.) 


Editor’s Note. — For meaning of the words 
“this Act” see § 58-50-100. 


§ 58-50-140. Risk-assuming carriers. | 


(a) Any small employer carrier may elect to become a risk-assuming carrier 
upon application to and approval by the Commissioner. A small employer 
carrier shall not be approved as a risk-assuming carrier if the Commissioner 
finds that the carrier is not capable of assuming that status under the criteria 
set forth in subsection (b) of this section. The carrier shall provide public notice 
of its application to become a risk-assuming carrier. A small employer carrier’s 
application to be a risk-assuming carrier shall be approved unless disapproved 
by the Commissioner within 60 days after the carrier’s application. A small 
employer carrier that has had its application to be a risk-assuming carrier 
disapproved may request and shall be granted a public hearing within 60 days 
after the disapproval. 

(b) In determining whether or not to approve an application by a small 
employer carrier to become a risk-assuming carrier, the Commissioner shall 
consider the carrier’s financial condition and the financial condition of its 
parent or guaranteeing corporation, if any; its history of assuming and 
managing risk; its ability to assume and manage the risk of enrolling small 
employers without the protection of the reinsurance provided in G.S. 58-50- 


150; and its commitment to market fairly to all small employers in its service 
area. (1991, c. 630, s. 1.) 


§ 58-50-145. Reinsuring carriers. 


(a) Any small employer carrier may elect to operate under the provisions of 
this section and G.S. 58-50-150 as a reinsuring carrier. 

(b) Each reinsuring carrier shall conduct business with its members and 
subscribers, and administer claims for coverage reinsured by the Pool, in the 


Same manner as it would administer health claims that it writes without 
reinsurance. (1991, c. 630, s. 1.) 
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§ 58-50-149. Limit on cessions to the Reinsurance Pool. 


In addition to any individual or group previously reinsured in accordance 
with G.S. 58-50-150(g)(1), the Pool shall only reinsure a health benefit plan 
issued or delivered for original issue by a reinsuring carrier on or after October 
1, 1995, if the health benefit plan provides coverage to a small employer with 
no more than 25 eligible employees, including self-employed individuals. 
L1995,;c,014).8;.29,) 


§ 58-50-150. North Carolina Small Employer Health 
Reinsurance Pool. 


(a) There is created a nonprofit entity to be known as the North Carolina 
Small Employer Health Reinsurance Pool. All carriers issuing or providing 
health benefit plans in this State on and after January 1, 1992, except any 
tee BuBloyE carrier electing to be a risk-assuming carrier, are members of 
the Pool. 

(b) Within 30 days after January 1, 1992, the Commissioner shall give 
notice to all carriers of the time and place for the initial organizational 
meeting, which shall take place within 90 days after the notice from the 
Commissioner. The members shall select the initial Board, subject to the 
Commissioner’s approval. The Board shall consist of nine members. There 
shall be no more than two members of the Board representing any one carrier. 
In determining voting rights at the organizational meeting, each member shall 
be entitled to vote in person or by proxy. The voting rights to determine initial 
Board membership shall be weighted based upon net group health benefit plan 
premium derived from this State in the previous calendar year. Thereafter, 
voting rights shall be based on net group health benefit plan premium derived 
from small employer business. The Board shall at all times, to the extent 
possible, include at least one domestic insurance company licensed to transact 
accident and health insurance, one HMO, one nonprofit hospital or medical 
service plan. Six of the members of the Board shall be small employer carriers. 
In approving selection of the Board, the Commissioner shall assure that all 
members are fairly represented. 

(c) If the initial Board is not elected at the organizational meeting, the 
Commissioner shall appoint the initial Board within 30 days of the organiza- 
tional meeting. 

(d) As used in this section, “plan of operation” includes articles, bylaws, and 
operating rules of the Pool. Within 180 days after the appointment of the initial 
Board, the Board shall submit to the Commissioner a plan of operation and any 
amendments necessary or suitable to assume the fair, reasonable, and equi- 
table administration of the Pool. The Commissioner shall approve the plan of 
operation if it assures the fair, reasonable, and equitable administration of the 
Pool and provides for the proportionate basis in accordance with the provisions 
of subsections (h) through (0) of this section. The plan of operation shall become 
effective upon approval in writing by the Commissioner consistent with the 
date on which the coverage under this section shall be made available. If the 
Board fails to submit a suitable plan of operation within 180 days after its 
appointment, or at any time thereafter fails to submit suitable amendments to 
the plan of operation, the Commissioner shall adopt and promulgate a plan of 
operation or amendment, as appropriate. The Commissioner shall amend any 
plan of operation he adopts, as necessary, after a plan of operation is submitted 
by the Board and approved by the Commissioner. 

(e) The plan of operation shall establish procedures for, among other things: 

(1) Handling and accounting of assets and moneys of the Pool, and for an 
annual financial reporting to the Commissioner. 
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(2) 
(3) 


(4) 
(5) 


Filling vacancies on the Board, subject to the Commissioner's ap- 
roval. 

suldcuinie an administering carrier and setting forth the powers and 

duties of the administering carrier. i . 

Reinsuring risks in accordance with the provisions of this Act. 

Collecting assessments from members subject to assessment to pro- 

vide for claims reinsured by the Pool and for administrative expenses 

incurred or estimated to be incurred during the period for which the 

assessment is made. 


(6) Any additional matters in the Board’s discretion. 

(f) The Pool has the general powers and authority granted under the laws of 
this State to insurance companies licensed to transact accident and health 
insurance except the power to issue coverage directly to enrollees, and, in 
addition, the specific authority to do all of the following: 


(1) 


(2) 
(3) 


(4) 
(5) 
(6) 


(7) 


(8) 


(9) 


Enter into contracts that are necessary or proper to carry out the 
provisions and purposes of this Act, including the authority, with the 
Commissioner’s approval, to enter into contracts with similar pools of 
other states for the joint performance of common administrative 
functions, or with persons or other organizations for the performance 
of administrative functions. 

Sue or be sued, including taking any legal actions necessary or proper 
for recovery of any assessments for, on behalf of, or against members. 
Take any legal action necessary to avoid the payment of improper, 
incorrect, or fraudulent claims against the Pool or the coverage 
reinsured by the Pool. 

Issue various reinsurance policies in accordance with the require- 
ments of this section. 

Establish rules, conditions, and procedures pertaining to the 
reinsurance of members’ risks by the Pool. 

Establish appropriate rates, rate schedules, rate adjustments, rate 
classifications, and any other actuarial functions appropriate to the 
Pool’s operation. 

Assess members in accordance with the provisions of subsections (h) 
through (0) of this section; and make advance interim assessments 
that are reasonable and necessary for organizational and interim 
operating expenses. Any interim assessments shall be credited as 
offsets against any regular assessments due following the close of the 
Pool’s fiscal year. 

Appoint from among members appropriate legal, actuarial, and other 
committees that are necessary to provide technical assistance in the 
operation of the Pool, policy, and other contract design, and any other 
function within the Pool’s authority. 

Borrow money to effect the purposes of the Pool. Any notes or other 
evidence of indebtedness of the Pool not in default are legal invest- 
ments for members and may be carried as admitted assets. 


(g) Any member that elects to be a reinsuring carrier may cede, and the Pool 
shall reinsure the reinsuring carrier, subject to all of the following: 
(1) The Pool shall reinsure any basic and standard health care plan 


originally issued or delivered for original issue by a reinsuring carrier 
on or after January 1, 1992, under the requirements in G.S. 58-50- 
125(d). With respect to a basic or standard health care plan, the Pool 
shall reinsure the level of coverage provided and, with respect to other 
plans, the Pool shall reinsure the level of coverage provided in the 
basic or standard health care plan up to, but not exceeding, the level 
of coverage provided under either the basic or standard health care 
plans. Small group business of reinsuring carriers in force before 
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January 1, 1992, may not be ceded to the Pool until January 1, 1995, 
and then only if and when the Board determines that sufficient 
funding sources are available. 

(2) The Pool shall reinsure eligible employees or their dependents or 
entire small employer groups according to the following: 

a. With respect to eligible employees and their dependents who either 
(i) are employed by a small employer as of the date such 
employer’s coverage by the member begins or (ii) are hired after 
the beginning of the employer’s coverage by the member: The 
coverage may be reinsured within 60 days after the beginning of 
the eligible employees’ or dependents’ coverage under the plan. 

b. With respect to eligible employees and their dependents, when the 
entire employer group is eligible for reinsurance: A small em- 
ployer carrier may reinsure the entire employer group within 60 
days after the beginning of the group’s coverage under the plan. 

c. With respect to any person reinsured, no reinsurance may be 
provided for a reinsured employee or dependent until five thou- 
sand dollars ($5,000) in benefit payments have been made for 
services provided during a calendar year for that reinsured 
employee or dependent, which payments would have been reim- 
bursed through the reinsurance in the absence of the five thou- 
sand dollar ($5,000) deductible. The Boards shall review period- 
ically the amount of the deductible and adjust it for inflation. In 
addition, the member shall retain ten percent (10%) of the next 
fifty thousand dollars ($50,000) of benefit payments during a 
calendar year and the Pool shall reinsure the remainder; pro- 
vided that the members’ liability under this section shall not 
exceed ten thousand dollars ($10,000) in any one calendar year 
with respect to any one person reinsured. The amount of the 
member’s maximum liability shall be periodically reviewed by the 
Board and adjusted for inflation, as determined by the Board. 

d. Reinsurance may be terminated for each reinsured employee or 
dependent on any plan anniversary. 

e. Premium rates charged for reinsurance by the program to an HMO 
that is approved by the Secretary of Health and Human Services 
as a federally qualified health maintenance organization under 
42 U.S.C. § 300 et seq., shall be reduced to reflect the restrictions 
and requirements of 42 U.S.C. § 300 et seq. 

f. Every carrier subject to G.S. 58-50-130 shall apply its case man- 
agement and claims handling techniques, including but not 
limited to utilization review, individual case management, pre- 
ferred provider provisions, other managed care provisions or 
methods of operation, consistently with both reinsured and non- 
reinsured business. 

g. Except as otherwise provided in this section, premium rates 
charged by the Pool for coverage reinsured by the Pool for that 
classification or group with similar case characteristics and 
coverage shall be established as follows: 

1. One and one-half times the rate established by the Pool with 
respect to the eligible employees and their dependents of a 
small employer, all of whose coverage is reinsured with the 
Pool and who are reinsured in accordance with this section. 

9. Five times the rate established by the Pool with respect to an 
eligible employee or dependent who is reinsured in accor- 
dance with this section. 

(3) The Pool shall reinsure no more than the level of benefits provided in 
either the basic or standard health care plan established in accor- 

dance with G.S. 58-50-125. 
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(4) The Pool may issue different types and levels of reinsurance coverage, 
including stop-loss coverage; and the reinsurance premium shall be 
adjusted to reflect the type and level of reinsurance coverage issued. 

(5) The reinsurance premium shall also be adjusted to reflect cost con- 
tainment features of the plan of operation that have proven to be 
effective including, but not limited to: preferred provider provisions, 
utilization review of medical necessity of hospital and physician 
services, case management benefit alternatives, and other managed 
care provisions or methods of operation. iets . 

(h) Following the close of each fiscal year, the administering carrier shall 
determine the net premiums, the Pool expenses of administration, and the 
incurred losses for the year, taking into account investment income and other 
appropriate gains and losses. Health benefit plan premiums and benefits paid 
by a member that are less than an amount determined by the Board to justify 
the cost of collection shall not be considered for purposes of determining 
assessments. As used in this section, “net premiums” means health benefit 
plan premiums for insured plans but does not mean premiums or revenue 
received by a carrier for Medicare and Medicaid contracts. 

(i) Any net losses for the year shall be recouped by assessments of members 
as follows: 

(1) The Board shall determine an equitable assessment formula to recoup 
assessments of members that takes into consideration both overall 
market share of small employer carriers that are members of the Pool 
and the share of new business of the small employer carriers assumed 
during the preceding calendar year. For the first three years of 
operation of the Pool, if an assessment is based on an adjustment 
made, the assessment shall not be less than fifty percent (50%) nor 
more than one hundred fifty percent (150%) of the amount it would 
have been if the assessment were based on the proportional relation- 
ship of the small employer carrier’s total premiums for small em- 
ployer coverage written in the year to the total premiums of small 
employer coverage written by all small employer carriers in this State 
in the year. The Board shall also determine whether the assessment 
base used to determine assessments shall be made on a transitional 
basis or shall be permanent. In no event shall assessments exceed 
four percent (4%) of the total health benefit plan premium earned in 
this State from health benefit plans covering small employers of 
members during the calendar year coinciding or ending during the 
fiscal year of the Pool. The Board may change the assessment formula, 
including an assessment adjustment formula, if applicable, from time 
to time as appropriate. 

(2) Health benefit plan premiums and benefits paid by a member that are 
less than an amount determined by the Board to justify the cost of 
collection shall not be considered for purposes of determining assess- 
ments. For the purposes of this section, health benefit plan premiums 
earned by MEWAs and other benefit arrangements, to the extent 


permitted by ERISA, shall be established by adding paid health losses 
and administrative expenses. : 


(j) If the assessment level is inadequate, the 
thresholds, retention levels, or consider other forms of reinsurance. After the 
first three full years of operations the Board shall report to the Commissioner 
a experience, the effect on reinsurance and small group rates of individual 
ae ing, and recommendations on additional funding sources, if needed. If 
egisiative or other broader funding alternatives are not found, the Board may 
enter into negotiations with representatives of health care providers to resolve 
any deficit through reductions in future years’ payment levels for reinsured 


Board may adjust reinsurance 
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plans. Any such recommendations shall take into account the findings of the 
actuarial study provided for in this subsection. An actuarial study shall be 
undertaken within the first three years of the Pool’s operation to evaluate and 
measure the relative risks being assumed by differing types of small employer 
carriers as a result of this Act. The study shall be developed by three actuaries 
appointed by the Commissioner, with one representing risk assuming carriers, 
one representing reinsuring carriers, and one from within the Department. 

(kK) Subject to the approval of the Commissioner, the Board may make an 
adjustment to the assessment formula for any reinsuring carrier that is an 
HMO approved as a federally qualified HMO by the Secretary of Health and 
Human Services under 42 U.S.C. § 300 for restrictions placed on them other 
than those for which an adjustment has already been made in subsection (b)(2) 
or (b)(5) of this section that are not imposed on other small group carriers. 

(J) If assessments exceed actual losses and administrative expenses of the 
Pool, the excess shall be held at interest and used by the Board to offset future 
losses or to reduce Pool premiums. As used in this subsection, “future losses” 
includes reserves for incurred but not reported claims. 

(m) The Board shall determine annually each member’s proportion of 
participation in the Pool based on financial statements and other reports that 
the Board considers to be necessary and requires that the member files with 
the Board. All carriers shall report, to the Board, claims payments made and 
administrative expenses incurred in this State on an annual basis and on a 
form prescribed by the Commissioner. 

(n) The plan of operation shall provide for the imposition of an interest 
penalty for late payment of assessments. 

(0) The Board may abate or defer, in whole or in part, the assessment of a 
member if, in the Board’s opinion, payment of the assessment would endanger 
the member’s ability to fulfill its contractual obligations. In the event an 
assessment against a member is abated or deferred in whole or in part, the 
amount by which the assessment is abated or deferred may be assessed against 
the other members in a manner consistent with the basis for assessments set 
forth in this section. The member receiving the abatement or deferment shall 
remain liable to the Pool for the deficiency. 

(p) Neither the participation in the Pool as members, the establishment of 
rates, forms, or procedures, nor any other joint or collective action required by 
this Act shall be the basis of any legal action, criminal or civil liability, or 
penalty against the Pool or any of its members. 

(q) Any person or member made a party to any action, suit, or proceeding 
because the person or member serves or served on the Board or on a committee 
or is or was an officer or employee of the Pool shall be held harmless and be 
indemnified by the Pool against all liability and costs, including the amounts 
of judgments, settlements, fines, or penalties, and expenses and reasonable 
attorneys’ fees incurred in connection with the action, suit, or proceeding. 
However, the indemnification shall not be provided on any matter in which the 
person or member is finally adjudged in the action, suit, or proceeding to have 
committed a breach of duty involving gross negligence, dishonesty, willful 
misfeasance, or reckless disregard of the responsibilities of service or office. 
Costs and expenses of the indemnification shall be prorated among and paid 
for by all members. 

(r) The Pool is exempt from the taxes imposed by Article 8B of Chapter 105 
of the General Statutes. (1991, c. 630, s. 1; 1993, c. 408, s. 7.) 


Editor’s Note. — For meaning of the words with Illness: The Failure of Federal Health 
“this Act” see § 58-50-100. Law After McGann v. H & H Music Co.,” see 29 
Legal Periodicals. — For article, “Toward Wake Forest L. Rev. 781 (1994). 
Full Participation and Protection of the Worker 
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§ 58-50-151. (Recodified as § 58-51-116 effective July 1, 
? 2002) ERISA plans may not require Medicaid 
to pay first. 


An employee benefit plan as defined in ERISA shall not include any 
provision which, because an individual is provided or is eligible for benefits or 
service pursuant to a State plan under Title XIX of the Social Security Act 
(Medicaid), has the effect of limiting or excluding coverage or payment for any 
health care for that individual under the terms of the employee benefit plan, 
provided that the individual is one who would otherwise be covered or entitled 
to benefits or services under the employee benefit plan. (1993, c. 321, s. 238.1.) 


Section Recodified Effective July 1, 116 effective July 1, 2002, by Session Law 
2002. — This section is recodified as § 58-51- 2001-446, s. 4.3. . 


§ 58-50-155. Standard and basic health care plan cover- 
ages. 


(a) Notwithstanding G.S. 58-50-125(c), the standard health plan developed 
and approved under G.S. 58-50-125 shall provide coverage for all of the 
following: 

(1) Mammograms and pap smears at least equal to the coverage required 
by G.S. 58-51-57. 

(2) Prostate-specific antigen (PSA) tests or equivalent tests for the pres- 
ence of prostate cancer at least equal to the coverage required by G.S. 
58-51-58. 

(3) Reconstructive breast surgery resulting from a mastectomy at least 
equal to the coverage required by G.S. 58-51-62. 

(4) For a qualified individual, scientifically proven bone mass measure- 
ment for the diagnosis and evaluation of osteoporosis or low bone 
mass at least equal to the coverage required by G.S. 58-3-174. 

(5) Prescribed contraceptive drugs or devices that prevent pregnancy and 
that are approved by the United States Food and Drug Administra- 
tion for use as contraceptives, or outpatient contraceptive services at 
least equal to the coverage required by G.S. 58-3-178, if the plan 
covers prescription drugs or devices, or outpatient services, as appli- 
cable. The same exceptions and exclusions as are provided under G.S. 
aaa aus to standard plans developed and approved under G.S. 

(6) Colorectal cancer examinations and laboratory tests at least equal to 
the coverage required by G.S. 58-3-179. 

Sana (a2) Repealed by Session Laws 1999-197, s. 2, effective January 1, 


(b) Notwithstanding G.S. 58-50-125(c), in developing and approving the 
plans under G.S. 58-50-125, the Committee and Commissioner shall give due 
consideration to cost-effective and life-saving health care services and to 
cost-effective health care providers. (1991, c. 490, s. 5: 1998, c. 269, s. 4; 


1997-312, s. 4; 1997-456, s. 40(b); 1999-197, s. 2; 1999-231, ss. 2, 2.1; 1999-456, 
s. 15(b)-(d); 2001-116, s. 2.) 


Editor’s Note. — Session Laws 1997-312, s. 
6, provides: “Nothing in this act shall apply to 
specified accident, specified disease, hospital 
indemnity, or long-term care health insurance 
policies,” 

Session Laws 1999-197, s. 3, provided that 


this act applies to health benefit plans that are 
delivered, issued for delivery, or renewed on 
and after January 1, 2000. For purposes of 
Session Laws 1999-197, renewal of a health 
benefit plan is presumed to occur on each 
anniversary of the date on which coverage was 
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first effective on the person or persons covered 
by the health benefit plan. 

Session Laws 1999-231, s. 3, contains a 
severability clause. 

Session Laws 1999-231, s. 4, provides that 
this act applies to health benefit plans that are 
delivered, issued for delivery, or renewed on 
and after January 1, 2000. For purposes of 
Session Laws 1999-231, renewal of a health 
benefit policy, contract, or plan is presumed to 
occur on each anniversary of the date on which 
coverage was first effective on the person or 
persons covered by the health benefit plan. 

Session Laws 2001-116, s. 3, provides that: 
“This act becomes effective January 1, 2002, 
and applies to all health benefit plans that are 
delivered, issued for delivery, or renewed on 


ART. 51. NATURE OF POLICIES 


§58-51-1 


renewal of a health benefit plan is presumed to 
occur on each anniversary of the date on which 
coverage was first effective on the person or 
persons covered by the health benefit plan.” 

Effect of Amendments. — Session Laws 
1999-197, s. 2, effective January 1, 2000, re- 
wrote subsection (a), deleted subsections (al) 
and (a2), and deleted a final sentence in sub- 
section (b) regarding the effective date. 

Session Laws 1999-231, s. 2.1, effective Jan- 
uary 1, 2000, as amended by Session Laws 
1999-456, s. 15(c), and applicable to health 
benefit plans that are delivered, issued for 
delivery, or renewed on and after that date, 
added subdivision (a)(5). 

Session Laws 2001-116, s. 2, effective Janu- 
ary 1, 2002, added subdivision (a)(6). See edi- 


and after that date. For the purposes of this act, _ tor’s note for applicability. 


§ 58-50-156. Coverage of certain prescribed drugs for can- 
cer treatment. 


Notwithstanding G.S. 58-50-125(c), if the standard health plan developed 
and approved under G.S. 58-50-125 provides coverage for prescribed drugs 
approved by the federal Food and Drug Administration for the treatment of 
certain types of cancer, then coverage may not be excluded for any drug on the 
basis that the drug has been prescribed for the treatment of a type of cancer for 
which the drug has not been approved by the federal Food and Drug 
Administration. Coverage for such drugs shall be as required under G.S. 
58-51-59. (1993, c. 506, s. 4.4.) 


section has been set out in the form above at the 
direction of the Revisor of Statutes. 


Editor’s Note. — As enacted, this section 
contained a subsection (a) but no (b). This 


ARTICLE 51. 


Nature of Policies. 


§ 58-51-1. Form, classification and rates to be approved by 
Commissioner. 


No policy of insurance against loss or damage from the sickness or the bodily 
injury or death of the insured by accident shall be issued or delivered to any 
person in this State until a copy of the form thereof and of the classification of 
risks and the premium rates pertaining thereto have been filed with, and the 
forms approved by, the Commissioner. If the Commissioner shall notify, in 
writing, the company or other insurer which has filed such form that it does not 
comply with the requirements of law, specifying the reasons for his opinion, it 
shall be unlawful thereafter for any such insurer to issue any policy in such 
form. The action of the Commissioner in this regard shall be subject to review 
by any court of competent jurisdiction; but nothing in this Article shall be 
construed to give jurisdiction to any court not already having jurisdiction. 
(1911, c. 209, s. 1; 1913, c. 91, s. 1; C.S., s. 6477; 1945, c. 385; 19912 "oh ¢ 20a: 


4.) 
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§ 58-51-5. Form of policy. 


(a) No policy of accident and health insurance shall be delivered or issued 
for delivery to any person in this State unless: _ 

(1) The entire money and other considerations therefor are expressed 
therein; and 

(2) The time at which the insurance takes effect and terminates is 
expressed therein; and | . 

(3) It purports to insure only one person, except that a policy may insure, 
originally or by subsequent amendment, upon the application of an 
adult member of a family who shall be deemed the policyholder, any 
two or more eligible members of that family, including husband, wife, 
dependent children or any children under a specified age which shall 
not exceed 19 years and any other persons dependent upon the 
policyholder; and 

(4) The style, arrangement, and overall appearance of the policy, any 
endorsements, or attached papers give no undue prominence to any 
portion of the text. For the purpose of this subdivision, “text” includes 
all printed matter except the name and address of the insurer, the 
name or title of the policy, and captions and subcaptions. 

(5) The exceptions and reductions of indemnity are set forth in the policy 
and, except those which are set forth in G.S. 58-51-15, are printed, at 
the insurer’s option, either included with the benefit provision to 
which they apply, or under an appropriate caption such as “EXCEP- 
TIONS,” or “EXCEPTIONS AND REDUCTIONS,” provided that if an 
exception or reduction specifically applies only to a particular benefit 
of the policy, a statement of such exception or reduction shall be 
included with the benefit provision to which it applies; and 

(6) Each such form, including riders and endorsements, shall be identified 
by a form number in the lower left-hand corner of the first page 
thereof; and 

(7) It contains no provision purporting to make any portion of the charter, 
rules, constitution, or bylaws of the insurer a part of the policy unless 
such portion is set forth in full in the policy, except in the case of the 
incorporation of, or reference to, a statement of rates or classification 

_ of risks, or short-rate table filed with the Commissioner. 

(8) It contains no provision excluding from coverage claims that are 
subject to the Workers’ Compensation Act, Article 1 of Chapter 97 of 
the General Statutes, unless the exclusion extends to only specific 
medical charges for which the employee, employer, or carrier is liable 
or responsible according to a final adjudication of the claim under that 
Article or an order of the North Carolina Industrial Commission 
approving a settlement agreement entered into under that Article. 

(b) If any policy is issued by an insurer domiciled in this State for delivery 
to a person residing in another state, and if the official having responsibility for 
the administration of the insurance laws of such other state shall have advised 
the Commissioner that any such policy is not subject to approval or disap- 
proval by such official, the Commissioner may by ruling require that such 
policy meet the standards set forth in subsection (a) of this section and in G:S. 


98-51-15. (1913, c. 91, s. 2; C.8., s. 6478; 1945, c. 385: 1953, c. 1095. s. 1: 1979 
c. 755, s. 8; 2001-216, s. 4; 2001-487, 5 102(k)) ; , C. , 8. 1; 


Cross References. — For the Readable In- 
surance Policies Act, see § 58-38-1 et seq. 
Editor’s Note. — Session Laws 2001-216, s. 


6, provides: “The North Carolina Industrial 
Commission shall adopt any rules needed to 
implement this act.” 


846 


§58-51-10 


Session Laws 2001-216, s. 6.1, as added by 
Session Laws 2001-487, s. 102(a), contains a 
severability clause. 

Session Laws 2001-216, s. 7, as rewritten by 
2001-487, s. 102(b), makes the section effective 
June 15, 2001, and applicable to cases pending 
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§58-51-15 


a health benefit plan has intervened prior to 
that date. 

Effect of Amendments. — Session Laws 
2001-216, s. 4, effective June 15, 2001, added 
subdivision (a)(8). For applicability see editor’s 
note. 


on or after that date except those cases in which 


§ 58-51-10. Right to return policy and have premium re- 
funded. 


_ Every individual or family hospitalization policy, certificate, contract or plan 
issued for delivery in the State of North Carolina on and after July 1, 1961, 
must have printed thereon or attached thereto a notice stating substantially: 
“YOUR POLICY MAY NOT BE IN FORCE WHEN YOU HAVE A CLAIM! 
PLEASE READ! Your policy was issued based on the information entered in 
your application, a copy of which is attached to the policy. If, to the best of your 
knowledge and belief, there is any misstatement in your application or if any 
information concerning the medical history of any insured person has been 
omitted, you should advise the Company immediately regarding the incorrect 
or omitted information; otherwise, your policy may not be a valid contract. 
RIGHT TO RETURN POLICY WITHIN 10 DAYS. If for any reason you are not 
satisfied with your policy, you may return it to the Company within 10 days of 
the date you received it and the premium you paid will be promptly refunded.” 
If a policyholder or certificate holder or purchaser of a contract or plan returns 
same pursuant to such notice, coverage under such policy, certificate, contract 
or plan shall become void immediately upon the mailing or delivery of the 
contract, certificate, policy or plan to the insurance company at its home or 
branch office or to the agent through whom it was purchased. Coverage shall 
exist under such policy, certificate, contract or plan within said 10-day period 
until said mailing or delivery of the contract. (1955, c. 850, s. 10; 1961, c. 962.) 


and 66 of Chapter 58) to the same extent as to 
insurers under Articles 1 through 64 of this 
Chapter. 


Editor’s Note. — Section 12 of Session Laws 
1955, c. 850, which enacted this section, made 
it applicable to hospital and medical service 
corporations under Chapter 57 (now Articles 65 


§ 58-51-15. Accident and health policy provisions. 


(a) Required Provisions. — Except as provided in subsection (c) of this 
section each such policy delivered or issued for delivery to any person in this 
State shall contain the provisions specified in this subsection in the substance 
of the words that appear in this section. Such provisions shall be preceded 
individually by the caption appearing in this subsection or, at the option of the 
insurer, by such appropriate individual or group captions or subcaptions as the 
Commissioner may approve. 

(1) A provision in the substance of the following language: 

ENTIRE CONTRACT; CHANGES: This policy, including the en- 
dorsements and the attached papers, if any, constitutes the entire 
contract of insurance. No change in this policy shall be valid until 
approved by an executive officer of the insurer and unless such 
approval be endorsed hereon or attached hereto. No agent has 
authority to change this policy or waive any of its provisions. 

(2) A provision in the substance of the following language: 

TIME LIMIT ON CERTAIN DEFENSES: i 

a. After two years from the date of issue or reinstatement of this 
policy no misstatements except fraudulent misstatements made 
by the applicant in the application for such policy shall be used to 
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void the policy or deny a claim for loss incurred or disability (as 

defined in the policy) commencing after the expiration of such 

two-year period. mg 

The foregoing policy provision may be used in its entirety only 
in major or catastrophe hospitalization policies and major medi- 
cal policies each affording benefits of five thousand dollars 
($5,000) or more for any one sickness or injury; disability income 
policies affording benefits of one hundred dollars ($100.00) or 
more per month for not less than 12 months; and franchise 
policies. Other policies to which this section applies must delete 
the words “except fraudulent misstatements.” 

(The foregoing policy provision shall not be so construed as to affect 
any legal requirement for avoidance of a policy or denial of a claim 
during such initial two-year period, nor to limit the application of G.S. 
58-51-15(b), (1), (2), (3), (4) and (5) in the event of misstatement with 
respect to age or occupation or other insurance.) 

(A policy which the insured has the right to continue in force 
subject to its terms by the timely payment of premium: 

1. Until at least age 50 or, 

2. In the case of a policy issued after age 44, for at least five years 
from its date of issue, may contain in lieu of the foregoing the 
following provisions (from which the clause in parentheses 
may be omitted at the insurer’s option) under the caption 
“INCONTESTABLE.” 

After this policy has been in force for a period of two years 
during the lifetime of the insured (excluding any period during 
which the insured is disabled), it shall become incontestable as to 
the statements contained in the application.) 

b. This policy contains a provision limiting coverage for preexisting 
conditions. Preexisting conditions are covered under this policy 
_____________ (insert number of months or days, not to exceed one 
year) after the effective date of coverage. Preexisting conditions 
mean “those conditions for which medical advice, diagnosis, care, 
or treatment was received or recommended within the one-year 
period immediately preceding the effective date of the person’s 
coverage.” Credit for having satisfied some or all of the preexist- 
ing condition waiting periods under previous health benefits 
coverage shall be given in accordance with G.S. 58-68-30. 


(3) A provision in the substance of the following language: 


(4) A 


GRACE PERIOD: A grace period of __________ (insert a number 
not less than “7” for weekly premium policies, “10” for monthly 
premium policies and “31” for all other policies) days will be granted 
for the payment of each premium falling due after the first premium, 
during which grace period the policy shall continue in force. 

(A policy which contains a cancellation provision may add, at the 
end of the above provision, subject to the right of the insurer to cancel 
in accordance with the cancellation provision hereof. 

A policy in which the insurer reserves the right to refuse any 
renewal shall have, at the beginning of the above provision, 

_ Unless not less than five days prior to the premium due date the 
insurer has delivered to the insured or has mailed to his last address 
as shown by the record of the insurer written notice of its intention not 
to renew this policy beyond the period for which the premium has 
been accepted.) 

provision in the substance of the following language: 

: REINSTATEMENT: If any renewal premium be not paid within the 
ime granted the insured for payment, a subsequent acceptance of 


848 


§58-51-15 ART. 51. NATURE OF POLICIES §58-51-15 


premium by the insurer or by any agent duly authorized by the 
insurer to accept such premium, without requiring in connection 
therewith an application for reinstatement, shall reinstate the policy; 
provided, however, that if the insurer or such agent requires an 
application for reinstatement and issues a conditional receipt for the 
premium tendered, the policy will be reinstated upon approval of such 
application by the insurer, or, lacking such approval, upon the 
forty-fifth day following the date of such conditional receipt unless the 
insurer has previously notified the insured in writing of its disap- 
proval of such application. The reinstated policy shall cover only loss 
resulting from such accidental injury as may be sustained after the 
date of reinstatement and loss due to such sickness as may begin more 
than 10 days after such date. In all other respects the insured and 
insurer shall have the same rights thereunder as they had under the 
policy immediately before the due date of the defaulted premium, 
subject to any provisions endorsed hereon or attached hereto in 
connection with the reinstatement. Any premium accepted in connec- 
tion with a reinstatement shall be applied to a period for which 
premium has not been previously paid, but not to any period more 
than 60 days prior to the date of reinstatement. 

(The last sentence of the above provision may be omitted from any 
policy which the insured has the right to continue in force subject to 
its terms by the timely payment of premiums: 

a. Until at least age 50 or, 
b. In the case of a policy issued after age 44, for at least five years 
from its date of issue.) 
(5) A provision in the substance of the following language: 

NOTICE OF CLAIM: Written notice of claim must be given to the 
insurer within 20 days after the occurrence or commencement of any 
loss covered by the policy, or as soon thereafter as is reasonably 
possible. Notice given by or on behalf of the insured or the beneficiary 
to the insurer at____——-__:«(insert the location of such office as the 
insurer may designate for the purpose), or to any authorized agent of 
the insurer, with information sufficient to identify the insured, shall 
be deemed notice to the insurer. 

(In a policy providing a loss-of-time benefit which may be payable for 
at least two years, an insurer may at its option insert the following 
between the first and second sentences of the above provision: 

Subject to the qualifications set forth below, if the insured suffers 

loss of time on account of disability for which indemnity may be 

payable for at least two years, he shall, at least once in every six 
months after having given notice of claim, give to the insurer notice 
of continuance of said disability, except in the event of legal 
incapacity. The period of six months following any filing of proof by 
the insured or any payment by the insurer on account of such claim 
or any denial of liability in whole or in part by the insurer shall be 
excluded in applying this provision. Delay in the giving of such 
notice shall not impair the insured’s right to any indemnity which 
would otherwise have accrued during the period of six months 
preceding the date on which such notice is actually given.) 

(6) A provision in the substance of the following language: . 

: CLAIM FORMS: The insurer, upon receipt of a notice of claim, will 
furnish to the claimant such forms as are usually furnished by it for 
filing proofs of loss. If such forms are not furnished within 15 days 

. after the giving of such notice the claimant shall be deemed to have 
complied with the requirements of this policy as to proof of loss upon 


849 


§58-51-15 CH. 58. INSURANCE $58-51-15 


submitting, within the time fixed in the policy for filing proofs of loss, 
written proof covering the occurrence, the character and the extent of 
the loss for which claim is made. 

(7) A provision in the substance of the following language: _ 

PROOFS OF LOSS: Written proof of loss must be furnished to the 
insurer at its said office in the case of a claim for loss for which this 
policy provides any periodic payment contingent upon continuing loss 
within 180 days after the termination of the period for which the 
insurer is liable and in case of a claim for any other loss within 180 
days after the date of such loss. Failure to furnish such proof within 
the time required shall not invalidate nor reduce any claim if it was 
not reasonably possible to give proof within such time, provided such 
proof is furnished as soon as reasonably possible and in no event, 
except in the absence of legal capacity of the insured, later than one 
year from the time proof is otherwise required. 

(8) A provision in the substance of the following language: 

TIME OF PAYMENT OF CLAIMS: Indemnities payable under this 
policy for any loss other than loss for which this policy provides any 
period payment will be paid immediately upon receipt of due written 
proof of such loss. Subject to due written proof of loss, all accrued 
indemnities for loss for which this policy provides periodic payment 
will be paid _ (insert period for payment which must not 
be less frequently than monthly) and any balance remaining unpaid 
upon the termination of liability will be paid immediately upon receipt 
of due written proof. 

(9) A provision in the substance of the following language: 

PAYMENT OF CLAIMS: Indemnity for loss of life will be payable in 
accordance with the beneficiary designation and the provisions re- 
specting such payment which may be prescribed herein and effective 
at the time of payment. If no such designation or provision is then 
effective, such indemnity shall be payable to the estate of the insured. 
Any other accrued indemnities unpaid at the insured’s death may, at 
the option of the insurer, be paid either to such beneficiary or to such 
estate. All other indemnities will be payable to the insured. 

(The following provisions, or either of them, may be included with 
the foregoing provision at the option of the insurer: 

If any indemnity of this policy shall be payable to the estate of the 
insured, or to an insured or beneficiary who is a minor or otherwise 
not competent to give a valid release, the insurer may pay such 
indemnity, up to an amount not exceeding $____—————_—s(insert: an 
amount which shall not exceed three thousand dollars ($3,000)), to 
any relative by blood or connection by marriage of the insured or 
beneficiary who is deemed by the insurer to be equitably entitled 
thereto. Any payment made by the insurer in good faith pursuant to 
this provision shall fully discharge the insurer to the extent of such 
payment. 

Subject to any written direction of the insured in the application or 
otherwise all or a portion of any indemnities provided by this policy on 
account of hospital, nursing, medical, or surgical services, may at the 
insurer's option and unless the insured requests otherwise in writing 
not later than the time of filing proofs of such loss, be paid directly to 
the hospital or person rendering such services; but it is not required 
that the service be rendered by a particular hospital or person. ) 

(10) A SO in the substance of the following language: 
Pe aie hee ee ve AND AUTOPSY: The insurer at its 
pense shall have the right and opportunity to examine the 
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person of the insured when and as often as it may reasonably require 
during the pendency of a claim hereunder and to make an autopsy in 
case of death where it is not forbidden by law. 

(11) A provision in the substance of the following language: 

! LEGAL ACTIONS: No action at law or in equity shall be brought to 
recover on this policy prior to the expiration of 60 days after written 
proof of loss has been furnished in accordance with the requirements 
of this policy. No such action shall be brought after the expiration of 
three years after the time written proof of loss is required to be 
furnished. 

(12) A provision in the substance of the following language: 

CHANGE OF BENEFICIARY: Unless the insured makes an irre- 
vocable designation of beneficiary, the right to change of beneficiary is 
reserved to the insured and the consent of the beneficiary or benefi- 
ciaries shall not be requisite to surrender or assignment of this policy 
or to any change of beneficiary or beneficiaries, or to any other 
changes in this policy. 

(The first clause of this provision, relating to the irrevocable 
designation of beneficiary, may be omitted at the insurer’s option.) 

(b) Other Provisions. — Except as provided in subsection (c) of this section, 

no such policy delivered or issued for delivery to any person in this State shall 
contain provisions respecting the matters set forth below unless such provi- 
sions are in the substance of the words that appear in this section. Any such 
provision contained in the policy shall be preceded individually by the 
appropriate caption appearing in this subsection or, at the option of the 
insurer, by such appropriate individual or group captions or subcaptions as the 
Commissioner may approve. 
(1) A provision in the substance of the following language: 

CHANGE OF OCCUPATION: If the insured be injured or contract 
sickness after having changed his occupation to one classified by the 
insurer as more hazardous than that stated in this policy or while 
doing for compensation anything pertaining to an occupation so 
classified, the insurer will pay only such portion of the indemnities 
provided in this policy as the premium paid would have purchased at 
the rates and within the limits fixed by the insurer for such more 
hazardous occupation. If the insured changes his occupation to one 
classified by the insurer as less hazardous than that stated in this 
policy, the insurer, upon receipt of proof of such change of occupation, 
will reduce the premium rate accordingly, and will return the excess 
pro rata unearned premium from the date of change of occupation or 
from the policy anniversary date immediately preceding receipt of 
such proof, whichever is the more recent. In applying this provision, 
the classification of occupational risk and the premium rates shall be 
such as have been last filed by the insurer prior to the occurrence of 
the loss for which the insurer is liable or prior to date of proof of 
change in occupation with the state official having supervision of 
insurance in the state where the insured resided at the time this 
policy was issued; but if such filing was not required, then the 
classification of occupational risk and the premium rates shall be 
those last made effective by the insurer in such state prior to the 
occurrence of the loss or prior to the date of proof of change in 
occupation. 

(2) A provision in the substance of the following language: 

MISSTATEMENT OF AGE: If the age of the insured has been 

. misstated, all amounts payable under this policy shall be such as the 
premium paid would have purchased at the correct age. 
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(3) A provision in the substance of the following language: 

OTHER INSURANCE IN THIS INSURER: If an accident or health 
or accident and health policy or policies previously issued by the 
insurer to the insured be in force concurrently herewith, making the 
aggregate indemnity for ________ (insert type of coverage or cover- 
ages) in excess of $ ________ (insert maximum limit of indemnity 
or indemnities) the excess insurance shall be void and all premiums 
paid for such excess shall be returned to the insured or to his estate. 

Or, in lieu thereof: 

Insurance effective at any one time on the insured under a like 
policy or policies in this insurer is limited to the one such policy 
elected by the insured, his beneficiary or his estate, as the case may 
be, and the insurer will return all premiums paid for all other such 

olicies. 
(4) A provision in the substance of the following language: 

INSURANCE WITH OTHER INSURERS: If there be other valid 
coverage, not with this insurer, providing benefits for the same loss on 
a provision of service basis or on an expense incurred basis and of 
which this insurer has not been given written notice prior to the 
occurrence or commencement of loss, the only liability under any 
expense incurred coverage of this policy shall be for such proportion of 
the loss as the amount which would otherwise have been payable 
hereunder plus the total of the like amounts under all such other valid 
coverages for the same loss of which this insurer had notice bears to 
the total ike amounts under all valid coverages for such loss, and for 
the return of such portion of the premiums paid as shall exceed the 
pro rata portion for the amount so determined. For the purpose of 
applying this provision when other coverage is on a provision of 
service basis, the “like amount” of such other coverage shall be taken 
as the amount which the services rendered would have cost in the 
absence of such coverage. 

(If the foregoing policy provision is included in a policy which also 
contains the next following policy provision there shall be added to the 
caption of the foregoing provision the phrase “____—Ss~ EXPENSE 
INCURRED BENEFITS.” The insurer may, at its option, include in 
this provision a definition of “other valid coverage,” approved as to 
form by the Commissioner, which definition shall be limited in subject 
matter to coverage provided by organizations subject to regulation by 
insurance law or by insurance authorities of this or any other state of 
the United States or any province of Canada, and by hospital or 
medical service organizations, and to any other coverage the inclusion 
of which may be approved by the Commissioner. In the absence of 
such definition such term shall not include group insurance, automo- 
bile medical payments insurance, or coverage provided by hospital or 
medical service organizations or by union welfare plans or employer 
or employee benefit organizations. For the purpose of applying the 
foregoing policy provision with respect to any insured, any amount of 
benefit provided for such insured pursuant to any compulsory benefit 
statute (including any workers’ compensation or employer’s liability 
statute) whether provided by a governmental agency or otherwise 
shall in all cases be deemed to be “other valid coverage” of which the 
insurer has had notice. In applying the foregoing policy provisions no 
Rept liability coverage shall be included as “other valid cover- 

(5) A provision in the substance of the following language: 

INSURANCE WITH OTHER INSURERS: If hee be other valid 

coverage, not with this insurer, providing benefits for the same loss on 
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other than an expense incurred basis and of which this insurer has 
not been given written notice prior to the occurrence or commence- 
ment of loss, the only liability for such benefits under this policy shall 
be for such proportion of the indemnities otherwise provided hereun- 
der for such loss as the like indemnities of which the insurer had 
notice (including the indemnities under this policy) bear to the total 
amount of all like indemnities for such loss, and for the return of such 
portion of the premium paid as shall exceed the pro rata portion for 
the indemnities thus determined. 

(If the foregoing policy provision is included in a policy which also 
contains the next preceding policy provision there shall be added to 
the caption of the foregoing provision the phrase “___ OTHER 
BENEFITS.” The insurer may, at its option, include in this provision 
a definition of “other valid coverage,” approved as to form by the 
Commissioner, which definition shall be limited in subject matter to 
coverage provided by organizations subject to regulation by insurance 
law or by insurance authorities of this or any other state of the United 
States or any province of Canada, and to any other coverage the 
inclusion of which may be approved by the Commissioner. In the 
absence of such definition such term shall not include group insur- 
ance, or benefits provided by union welfare plans or by employer or 
employee benefit organizations. For the purpose of applying the 
foregoing policy provision with respect to any insured, any amount of 
benefit provided for such insured pursuant to any compulsory benefit 
statute (including any workers’ compensation or employer’s liability 
statute) whether provided by a governmental agency or otherwise 
shall in all cases be deemed to be “other valid coverage” of which the 
insurer has had notice. In applying the foregoing policy provision no 
third-party liability coverage shall be included as “other valid cover- 
age.”) 

(6) A provision in the substance of the following language: 

RELATION OF EARNINGS TO INSURANCE: If the total monthly 
amount of loss of time benefits promised for the same loss under all 
valid loss of time coverage upon the insured, whether payable on a 
weekly or monthly basis, shall exceed the monthly earnings of the 
insured at the time disability commenced or his average monthly 
earnings for the period of two years immediately preceding a disabil- 
ity for which claim is made, whichever is the greater, the insurer will 
be liable only for such proportionate amount of such benefits under 
this policy as the amount of such monthly earnings or such average 
monthly earnings of the insured bears to the total amount of monthly 
benefits for the same loss under all such coverage upon the insured at 
the time such disability commences and for the return of such part of 
the premiums paid during such two years as shall exceed the pro rata 
amount of the premiums for the benefits actually paid hereunder; but 
this shall not operate to reduce the total monthly amount of benefits 
payable under all such coverage upon the insured below the sum of 
two hundred dollars ($200.00) or the sum of the monthly benefits 
specified in such coverages, whichever is the lesser, nor shall it 
operate to reduce benefits other than those payable for loss of time. 

(The foregoing policy provision may be inserted only in a policy 
which the insured has the right to continue in force subject to its 
terms by the timely payment of premiums: 

a. Until at least age 50 or, 
_ b. In the case of a policy issued after age 44, for at least five years 
from its date of issue. 
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The insurer may, at its option, include in this-provision a definition 
of “valid loss of time coverage,” approved as to form by the Commis- 
sioner, which definition shall be limited in subject matter to coverage 
provided by governmental agencies or by organizations subject to 
regulation by insurance law or by insurance authorities of this or any 
other state of the United States or any province of Canada, or to any 
other coverage the inclusion of which may be approved by the 
Commissioner or any combination of such coverages. In the absence of 
such definition such term shall not include any coverage provided for 
such insured pursuant to any compulsory benefit statute (including 
any workers’ compensation or employer’s liability statute), or benefits 
provided by union welfare plans or by employer or employee benefit 
organizations. ) 

(7) A provision in the substance of the following language: 

UNPAID PREMIUM: Upon the payment of a claim under this 
policy, any premium then due and unpaid or covered by any note or 
written order may be deducted therefrom. 

(8) Repealed by Session Laws 1955, c. 886, s. 1. 

(9) A provision in the substance of the following language: 

CONFORMITY WITH STATE STATUTES: Any provision of this 
policy which, on its effective date, is in conflict with the statutes of the 
state in which the insured resides on such date is hereby amended to 
conform to the minimum requirements of such statutes. 

(10) A provision in the substance of the following language: 

ILLEGAL OCCUPATION: The insurer shall not be liable for any 
loss to which a contributing cause was the insured’s commission of or 
attempt to commit a felony or to which a contributing cause was the 
insured’s being engaged in an illegal occupation. 

(11) Repealed by Session Laws 2001-334, s. 4.1, effective October 1, 2001. 

(c) Inapplicable or Inconsistent Provisions. — If any provision of this section 
is in whole or in part inapplicable to or inconsistent with the coverage provided 
by a particular form of policy the insurer, with the approval of the Commis- 
sioner, shall omit from such policy any inapplicable provision or part of a 
provision, and shall modify any inconsistent provision or part of the provision 
in such manner as to make the provision as contained in the policy consistent 
with the coverage provided by the policy. 

(d) Order of Certain Policy Provisions. — The provisions which are the 
subject of subsections (a) and (b) of this section, or any corresponding 
provisions which are used in lieu thereof in accordance with such subsections, 
shall be printed in the consecutive order of the provisions in such subsections 
or, at the option of the insurer, any such provision may appear as a unit in any 
part of the policy, with other provisions to which it may be logically related, 
provided the resulting policy shall not be in whole or in part unintelligible, 
uncertain, ambiguous, abstruse, or likely to mislead a person to whom the 
policy is offered, delivered or issued. 

(e) Third-Party Ownership. — The word “insured,” as used in Articles 50 
through 55 of this Chapter shall not be construed as preventing a person other 
than the insured with a proper insurable interest from making application for 
and owning a policy covering the insured or from being entitled under such a 
policy to any indemnities, benefits and rights provided therein. 

(f) Requirements of Other Jurisdictions. 

(1) Any policy of a foreign or alien insurer, when delivered or issued for 
delivery to any person in this State, may contain any provision which 
1s not less favorable to the insured or the beneficiary than the 
provisions of Articles 50 through 55 of this Chapter and which is 


prescribed or required by the law of the state under which the insurer 
1S organized. 
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(2) Any policy of a domestic insurer may, when issued for delivery in any 
other state or country, contain any provision permitted or required by 
_the laws of such other state or country. 

(g) Filing Procedure. — The Commissioner may make such reasonable rules 
and regulations concerning the procedure for the filing or submission of 
policies subject to Articles 50 through 55 of this Chapter as are necessary, 
proper or advisable to the administration of Articles 50 through 55 of this 
Chapter. This provision shall not abridge any other authority granted the 
Commissioner by law. 


(h) Preexisting Condition Exclusion Clarification. —  Sub-subdivision 


(a)(2)b. of this section does not apply to: 

(1) Policies issued to eligible individuals under G.S. 58-68-60. 

(2) Excepted benefits as described in G.S. 58-68-25(b)(1), (2), and (4). 
(1953, c. 1095, s. 2; 1955, c. 850, s. 8; c. 886, s. 1; 1961, c. 432; 1979, c. 
759, ss. 9-12; 1983 (Reg. Sess., 1984), c. 1110, s. 18; 1987, c. 864, s. 42; 
1987 (Reg. Sess., 1988), c. 975, s. 2; 1991, c. 636, s. 3; c. 720, s. 35; 
1993, c. 506, s. 4; c. 553, s. 17; 1995, c. 507, s. 23A.1(g); 1995 (Reg. 
Sess., 1996), c. 742, s. 27; 1997-259, ss. 7, 7.1; 1999-351, s. 1; 2000-162, 


s. 4(d); 2001-334, s. 4.1.) 


Cross References. — For the Readable In- 
surance Policies Act, see § 58-38-1 et seq. As to 
liability of insurer for loss sustained in conse- 
quence of being intoxicated or under the influ- 
ence, see § 58-51-16. 

Editor’s Note. — Session Laws 2001-334, s. 
19 is a severability clause. 

Effect of Amendments. — Session Laws 
2000-162, s. 4(d), effective July 1, 2001, and 
applicable to claims received on or after that 
date, in subdivision (a)(7), substituted “180 
days” for “90 days” twice, inserted “of the in- 
sured” near the end and made two minor word- 
ing changes. 


Session Laws 2001-334, s. 4.1, effective Octo- 
ber 1, 2001, repealed subdivision (b)(11), relat- 
ing to intoxicants and narcotics. 

Legal Periodicals. — For comment on the 
1955 amendments, see 33 N.C.L. Rev. 555 
(1955): 

For note discussing interpretation of notice 
provisions in insurance contracts, in light of 
Great Am. Ins. Co. v. C.G. Tate Constr. Co., 303 
N.C. 387, 279 S.E.2d 769 (1981), see 61 N.C.L. 
Rev. 167 (1982). 


CASE NOTES 


Anti-subrogation Rule. — Commissioner’s 
promulgation of 11 N.C.A.C. 12.0319, prohibit- 
ing subrogation provisions in life or accident 
and health insurance contracts, supported by 
§ 58-2-40 (right to limit practices injurious to 
the public) and § 58-50-15(a) (prohibiting pro- 
visions less favorable to the insured), did not 
exceed his statutory authority, even though it 
may have changed state substantive law, and 
did not amount to an unconstitutional delega- 
tion of legislative powers because statutory 
provisions (§§ 58-2-40 and 58-50-15 and this 
section) and judicial review (available under 
Chapter 150B) offer adequate procedural safe- 
guards and support the delegation of power to 
the Commissioner. In re Ruling by N. C. 
Comm’r of Ins., 1384 N.C. App. 22, 517 S.E.2d 
134 (1999), cert. denied, appeal dismissed, 351 
N.C. 105, 540 S.E.2d 356 (1999). 

As to clause excluding from coverage 
death caused by intentional act of any 
person, see Patrick v. Pilot Life Ins. Co., 241 


N.C. 614, 86 S.E.2d 201 (1955), citing former 
§ 58-253(6). 

Accident did not occur “in the course of” 
the insured’s employment, where he had 
left the work area and had gone off to another 
area, totally unused in his business, to sleep for 
45 minutes and was injured by a falling ceiling 
fan. The fact that he also owned the sleeping 
area appears merely fortuitous and does not 
affect the result. Therefore, he was not ex- 
cluded from coverage by a policy provision 
excluding treatment of bodily injuries arising 
from or in the course of any employment. Dayal 
v. Provident Life & Accident Ins. Co., 71 N.C. 
App. 131, 321 S.E.2d 452 (1984). 

Applied in Hooks v. Colonial Life & Accident 
Ins. Co., 43 N.C. App. 606, 259 S.E.2d 567 
(1979). 

Quoted in F & D Co. v. Aetna Ins. Co., 305 
N.C. 256, 287 S.E.2d 867 (1982). 

Cited in Johnston County v. McCormick, 65 
N.C. App. 63, 308 S.E.2d 872 (1983). 
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§ 58-51-16. Intoxicants and narcotics. 


(a) Except for the payment of benefits for the necessary care and treatment 
of chemical dependency as provided by law, an accident and health insurer 
shall not be liable for any loss sustained or contracted in consequence of the 
insured’s being intoxicated or under the influence of any narcotic unless 
administered on the advice of a physician. . 

(b) The provision in subsection (a) of this section may not be used with 
respect to a medical expense policy. . 

(c) For purposes of this section, “medical expense policy” means an accident 
and health insurance policy that provides hospital, medical, and surgical 
expense coverage. (2001-334, s. 4.2.) 


Editor’s Note. — Session Laws 2001-334, s. Session Laws 2001-334, s. 19 is a severability 
21 makes this section effective October 1, 2001. clause. 


§ 58-51-20. Renewability of individual and blanket hospi- 
talization and accident and health insurance 
policies. 


(a) Every individual or blanket family hospitalization policy and accident 
and health policy, other than noncancelable or nonrenewable policies but 
including group, blanket and franchise policies, as defined in Articles 1 
through 64 of this Chapter, covering less than 10 persons, issued in North 
Carolina after January 1, 1956, shall include in substance the following 
provision: 

Renewability: This policy is renewable at the option of the policyholder 
unless sufficient notice of nonrenewal is given the policyholder in writing by 
the insurer. 

Sufficient notice shall be, during the first year of any policy, or during the 
first year following any lapse and reinstatement, a period of 30 days before the 
premium due date. After one continuous year of coverage and acceptance of 
premium for any portion of the second or subsequent year sufficient notice 
shall be a number of full months most nearly equivalent to one fourth the 
number of months of continuous coverage from the inception date of the policy, 
to the date of mailing of the notice: Provided no period of required notice shall 
exceed two years. 

_(b) No insurance company issuing individual or blanket family hospitaliza- 
tion or accident and health policies of insurance shall have the right to 
unilaterally restrict coverage, reduce benefits or increase rates upon any 
contract of hospitalization or accident and health insurance which is subject to 
the provisions of this section except as provided herein. 

(c) Any hospitalization or accident and health policy reissued or renewed in 
the name of the insured during the grace period shall be construed to be a 
continuation of the policy first issued. 

(d) The requirements of this section do not apply to a refusal or renewal 
because of a change of occupation of an insured to one classified by the insurer 
as uninsurable nor to an increase in rate due to a change of occupation of an 
insured to a more hazardous occupation. (1955, c. 886, s. 2; 1957, c. 1085, s. 2; 
1979, c. 755, s. 18; 1985, c. 666, s. 71; 1989, c. 485, s. 55; 1991, c. 644, s. 27.) 


Cross References. — For the Readable In- 
surance Policies Act, see § 58-38-1 et seq. 
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CASE NOTES 
Constitutionality. — See American Nat'l] from being locked in on inadequate rates, how- 


Ins. Co. v. Ingram, 63 N.C. App. 38, 303 S.E.2d 
649, cert. denied, 309 N.C. 819, 310 S.E.2d 348 
(1983). 

Purpose of Section. — This act was de- 
signed to curb the abuse, at that time, of 
companies collecting premiums, then mass can- 
celing of policies. In order to prevent companies 


§ 58-51-25. Policy coverage 


ever, the General Assembly provided a method 
whereby the company, after giving the proper 
notice of nonrenewal, could seek a rate in- 
crease. American Nat’l Ins. Co. v. Ingram, 63 
N.C. App. 38, 303 S.E.2d 649, cert. denied, 309 
N.C. 819, 310 S.E.2d 348 (1983). 


to continue as to mentally 


retarded or physically handicapped children. 


An individual or group accident and health insurance policy, hospital service 
policy, or medical service plan policy, delivered or issued for delivery in this 
State after July 1, 1969, which provides that coverage of a dependent child 
shall terminate upon attainment of the limiting age for dependent children 
specified in the policy or contract, shall also provide in substance that 
attainment of such limiting age shall not operate or terminate the coverage of 
such child while the child is and continues to be (i) incapable of self-sustaining 
employment by reason of mental retardation or physical handicap; and (11) 
chiefly dependent upon the policyholder or subscriber for support and main- 
tenance: Provided, proof of such incapacity and dependency is furnished to the 
insurer, hospital service plan corporation, or medical service plan corporation 
by. the policyholder or subscriber within 31 days of the child’s attainment of the 
limiting age and subsequently as may be required by the insurer or corpora- 
tion, but not more frequently than annually after the child’s attainment of the 
limiting age, (1969, c. 745, s. 1; 1971, c. 1126, s. 1.) 


§ 58-51-30. Policies to cover newborn infants, foster chil- 
dren, and adopted children. 


(a) As used in this section: 

(1) “Foster child” means a minor (i) over whom a guardian has been 
appointed by the clerk of superior court of any county in North 
Carolina; or (ii) the primary or sole custody of whom has been 
assigned by order of a court of competent jurisdiction; 

(2) “Placement in the foster home” means physically residing with a 
person appointed as guardian or custodian of a foster child as long as 
that guardian or sustodian has assumed the legal obligation for total 
or partial support of the foster child with the intent that the foster 
child reside with the guardian or custodian on more than a temporary 
or short-term basis. 

(3) “Placement for adoption” has the same meaning as defined in GS. 
58-51-125(a)(2). 

(b) Every health benefit plan, as defined in G.S. 58-3-167, that provides 
benefits for any sickness, illness, or disability of any minor child or that 
provides benefits for any medical treatment or service furnished by a health 
care provider or institution to any minor child shall provide the benefits for 
those occurrences beginning with the moment of the child’s birth if the birth 
occurs while the plan is in force. Every health benefit plan shall extend 
coverage to a newborn child without requirements for prior notification unless 
an additional premium charge to add the dependent is due. If an additional 
premium charge is due to cover the dependent, the health benefit plan shall 
cover the newborn child from the moment of birth if the newborn is enrolled 
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within 30 days after the date of birth. Foster children and adopted children 
shall be treated the same as newborn infants and eligible for coverage on the 
same basis upon placement in the foster home or placement for adoption. 
Every health benefit plan shall extend coverage to a foster child or adopted 
child without requirements for prior notification unless an additional premium 
charge to add the foster child or adopted child is due. If an additional premium 
charge is due to cover the foster child or adopted child, the health benefit plan 
shall cover the foster child or adopted child upon placement in the foster home 
or placement for adoption if the foster child or adopted child is enrolled within 
30 days after the placement in the foster home or placement for adoption. 

(c) Benefits in such plans shall be the same for congenital defects or 
anomalies as are provided for most sicknesses or illnesses suffered by minor 
children that are covered by the plans. Benefits for congenital defects or 
anomalies shall specifically include, but not be limited to, all necessary 
treatment and care needed by individuals born with cleft lip or cleft palate. 

(d) No plan shall be approved by the Commissioner under this Chapter that 
does not comply with this section. 

(e) This section applies to insurers governed by Articles 1 through 63 of this 
Chapter and to corporations governed by Articles 65, 66, and 67 of this 
Chapter. . 

() This section and G.S. 58-51-125 shall be construed in pari materia. (1973, 
c. 345, ss. 1, 2; 1981 (Reg. Sess., 1982), c. 1849; 1991, c. 644,.s. 12; 1993, c. 504, 
s. 32; c. 553, s. 18; 1993 (Reg. Sess., 1994), c. 644, s. 2; 2001-334, 5.5.) 


Editor’s Note. — Session Laws 2001-334, s. 
19 is a severability clause. 

Effect of Amendments. — Session Laws 
2001-334, s. 5, effective October 1, 2001, substi- 
tuted “infants, foster children, and adopted 
children” for “infants and children” at the end of 
the section catchline; added subdivision (a)(3); 


CASE 


Effect of Application for Policy After 
Birth. — Where a hospital, medical and surgi- 
cal expense policy issued to a named insured 
was in effect when she gave birth to a son, and 
the insured applied after the birth of her son to 
have the coverage of the policy extended to the 
son, and the policy was thereafter endorsed to 
extend coverage to the son, and the premium 
increased to reflect this new coverage, the pro- 


and in subsection (b), substituted “G.S. .58-3- 
167” for “G.S. 58-51-115(a)(1),” inserted the 
present second and third sentences; in the 
fourth sentence, inserted “and adopted chil- 
dren” and added “or placement for adoption” at 
the end thereof; and added the last two sen- 
tences. 


NOTES 


visions of this section did not cause the policy to 
extend coverage to insured’s son back to the 
moment of his birth, since this section applies 
only where there is a policy in effect at the birth 
of a child which provides coverage for the child. 
Norris v. Home Sec. Life Ins. Co., 42 N.C. App. 
719, 257 S.E.2d 647 (1979), decided prior to the 
2001 amendment. 


§ 58-51-35. Insurers and others to afford coverage to men- 
tally retarded and physically handicapped 


children. 


(a) No insurance company licensed in this State pursuant to the provisions 
of Articles 1 through 64 of this Chapter and no corporation governed by the 
provisions of Articles 65 and 66 of this Chapter shall refuse to issue or deliver 


any individual or group accide 
medical service plan policy in 
delivery in this State and which 


nt and health insurance policy. of hospital or 
this State which it is currently issuing for 
affords benefits or coverage for minor children 


of the applicant, by reason of the physical handicap or mental retardation of 


any minor children of the ap 
delivered in this State carry 


plicant; nor shall any such policy issued and 
a higher premium rate or charge or restrict or 
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exclude coverage or benefits by reason of said mental retardation or physical 
handicap. Provided, however, such policy may exclude benefits, otherwise 
payable for disability, hospitalization, or medical or other therapeutic expense 
directly and solely attributable to such mental retardation or such physical 
handicap. 

(b) The Commissioner shall revoke the license of any insurer or any 
corporation governed by the provisions of Articles 65 and 66 of this Chapter if 
it fails to comply with the provisions of this section. 

(c) The provisions of this section shall apply to corporations governed by the 
Pate of Articles 65 and 66 of this Chapter. (1973, c. 754, ss. 1, 2; 1991, c. 

, 8. A: 


CASE NOTES 


Cited in Johnston County v. McCormick, 65 
N.C. App. 68, 308 S.E.2d 872 (1983). 


§ 58-51-37. Pharmacy of choice. 


(a) This section shall apply to all health benefit plans providing pharma- 
ceutical services benefits, including prescription drugs, to any resident of 
North Carolina. This section shall also apply to insurance companies and 
health maintenance organizations that provide or administer coverages and 
benefits for prescription drugs. This section shall not apply to any entity that 
has its own facility, employs or contracts with physicians, pharmacists, nurses, 
and other health care personnel, and that dispenses prescription drugs from its 
own pharmacy to its employees and to enrollees of its health benefit plan; 
provided, however, this section shall apply to an entity otherwise excluded that 
contracts with an outside pharmacy or group of pharmacies to provide 
prescription drugs and services. This section shall not apply to any federal 
program, clinical trial program, hospital or other health care facility licensed 
pursuant to Chapter 131E or Chapter 122C of the General Statutes, when 
dispensing prescription drugs to its patients. 

(b) As used in this section: 

(1) “Copayment” means a type of cost sharing whereby insured or covered 
persons pay a specified predetermined amount per unit of service with 
their insurer paying the remainder of the charge. The copayment is 
incurred at the time the service is used. The copayment may be a fixed 
or variable amount. 

(2) “Contract provider” means a pharmacy granted the right to provide 
prescription drugs and pharmacy services according to the terms of 
the insurer. 

(3) “Health benefit plan” is as that term is defined in G.S. 58-50-110(11). 

(4) “Insurer” means any entity that provides or offers a health benefit 

lan. 

(5) erie? means a pharmacy registered with the North Carolina 
Board of Pharmacy. 

(c) The terms of a health benefit plan shall not: 

(1) Prohibit or limit a resident of this State, who is eligible for reimburse- 
ment for pharmacy services as a participant or beneficiary of a health 
benefit plan, from selecting a pharmacy of his or her choice when the 
pharmacy has agreed to participate in the health benefit plan accord- 
ing to the terms offered by the insurer; . 

(2) Deny a pharmacy the opportunity to participate as a contract provider 
under a health benefit plan if the pharmacy agrees to provide 
pharmacy services that meet the terms and requirements, including 
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terms of reimbursement, of the insurer under a health benefit plan, 
provided that if the pharmacy is offered the opportunity to partici- 
pate, it must participate or no provisions of G.S. 58-51-37 shall apply; 

(3) Impose upon a beneficiary of pharmacy services under a health benefit 
plan any copayment, fee, or condition that is not equally imposed upon 
all beneficiaries in the same benefit category, class, or copayment level 
under the health benefit plan when receiving services from a contract 
provider; ) ey 

(4) Impose a monetary advantage or penalty under a health benefit plan 
that would affect a beneficiary’s choice of pharmacy. Monetary advan- 
tage or penalty includes higher copayment, a reduction in reimburse- 
ment for services, or promotion of one participating pharmacy over 
another by these methods. 

(5) Reduce allowable reimbursement for pharmacy services to a benefi- 
ciary under a health benefit plan because the beneficiary selects a 
pharmacy of his or her choice, so long as that pharmacy has enrolled 
with the health benefit plan under the terms offered to all pharmacies 
in the plan coverage area; or | » 

(6) Require a beneficiary, as a condition of payment or reimbursement, to. 
purchase pharmacy services, including prescription drugs, exclusively 
through a mail-order pharmacy. 

(d) A pharmacy, by or through a pharmacist acting on its behalf as its 
employee, agent, or owner, may not waive, discount, rebate, or distort a 
copayment of any insurer, policy, or plan, or a beneficiary’s coinsurance portion 
of a prescription drug coverage or reimbursement and if a pharmacy, by or . 
through a pharmacist’s acting on its behalf as its employee, agent or owner, 
provides a pharmacy service to an enrollee of a health benefit plan that meets 
the terms and requirements of the insurer under a health benefit plan, the . 
pharmacy shall provide its’ pharmacy services to all enrollees of that health 
benefit plan on the same terms and requirements of the insurer. A violation of 
this subsection shall be a violation of the Pharmacy Practice Act subjecting the 
pharmacist as a licensee to disciplinary authority of the North Carolina Board 
of Pharmacy pursuant to G.S. 90-85.38. 

(e) At least 60 days before the effective date of any health benefit plan 
providing reimbursement to North Carolina residents for prescription drugs, 
which restricts pharmacy participation, the entity providing the health benefit 
plan shall notify, in writing, all pharmacies within the geographical coverage 
area of the health benefit plan, and offer to the pharmacies the opportunity to 
participate in the health benefit plan. All pharmacies in the geographical 
coverage area of the plan shall be eligible to participate under identical 
reimbursement terms for providing pharmacy services, including prescription 
drugs. The entity providing the health benefit plan shall, through reasonable 
means, on a timely basis, and on regular intervals in order to effectuate the 
purposes of this section, inform the beneficiaries of the plan of the names and 
locations of pharmacies that are participating in the plan as providers of 
pharmacy services and prescription drugs. Additionally, participating pharma- 
cies shall be entitled to announce their participation to their customers 
through a means acceptable to the pharmacy and the entity providing the 
health benefit plans. The pharmacy notification provisions of this section shall 
not apply when an individual or group is enrolled, but when the plan enters a 
particular county of the State. | Sy 2c8u baits 
Pes seit marketing incentives are allowed to pharmacies or other 
ee See ities providing services or benefits under a health benefit plan, 

ates or marketing incentives shall be offered on an equal basis to all 
papenages and other dispensing entities providing services or benefits under 
a health benefit plan when pharmacy services, including prescription drugs, 
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are purchased in the same volume and under the same terms of payment. 
Nothing in this section shall prevent a pharmaceutical manufacturer or 
wholesale distributor of pharmaceutical products from providing special 
prices, marketing incentives, rebates, or discounts to different purchasers not 
prohibited by federal and State antitrust laws. 

(g) Any entity or insurer providing a health benefit plan is subject to G.S. 
58-2-70. A violation of this section shall subject the entity providing a health 
benefit plan to the sanctions of revocation, suspension, or refusal to renew 
license in the discretion of the Commissioner pursuant to G.S. 58-3-100. 

(h) A violation of this section creates a civil cause of action for damages or 
injunctive relief in favor of any person or pharmacy aggrieved by the violation. 

(i) The Commissioner shall not approve any health benefit plan providing 
pharmaceutical services which does not conform to this section. 

) Any provision in a health benefit plan which is executed, delivered, or 
renewed, or otherwise contracted for in this State that is contrary to any 
provision of this section shall, to the extent of the conflict, be void. 

(k) It shall be a violation of this section for any insurer or any person to 
provide any health benefit plan providing for pharmaceutical services to 
residents of this State that does not conform to the provisions of this section. 
(99002293) /s/ 1") 


Editor’s Note. — The number of this section number in Session Laws 1993, c. 293, s. 1 
was assigned by the Revisor of Statutes, the having been 58-51-58. 


§ 58-51-38. Direct access to obstetrician-gynecologists. 


(a) Each health benefit plan shall allow each female plan participant or 
beneficiary age 13 or older direct access within the health benefit plan, without 
prior referral, to the health care services of an obstetrician-gynecologist 
participating in the health benefit plan, within the benefits provided under 
that health benefit plan pertaining to obstetrician-gynecologist services. 

For purposes of this section: 

(1) “Health benefit plan” means an HMO subscriber contract or any 
preferred provider, exclusive provider, or other managed care ar- 
rangement offered under a health benefit plan, as defined in G:S. 
58-50-110(11). 

(2) “Health care services” means the full scope of medically necessary 
services provided by the participating obstetrician-gynecologist in the 
care of or related to the female reproductive system and breasts, and 
in performing annual screening, counseling, and immunization for 
disorders and diseases in accordance with the most current published 
recommendations of the American College of Obstetricians and Gy- 
necologists, and includes services provided by nurse practitioners, 
physician’s assistants, and certified nurse midwives in collaboration 
with the obstetrician-gynecologist in the care of the participant or 
beneficiary. ; 

(3) “Benefits” are those medical services or other items to which an 
individual is entitled under the terms of her contract with a health 
benefit plan, as approved by the Department of Insurance. 

(b) Each health benefit plan shall inform female participants and beneficia- 
ries in writing of the provisions of this section. The information shall be 
provided in benefit handbooks and materials and enrollment materials. (1995, 


CEOS.t8) ols) 
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§ 58-51-40. Insurers and others to afford coverage for ac- 
tive medical treatment in tax-supported insti- 
tutions. 


(a) Whenever any policy of insurance governed by Articles 1 through 64 of 
this Chapter provides for benefits for charges of hospitals or physicians, the 
policy shall provide for payments of benefits for charges made for medical care 
rendered in or by duly licensed State tax-supported institutions, including 
charges for medical care of cerebral palsy, other orthopedic and crippling 
disabilities, mental and nervous diseases or disorders, mental retardation, 
alcoholism and drug or chemical dependency, and respiratory illness, on a 
basis no less favorable than the basis which would apply had the medical care 
been rendered in or by any other public or private institution or provider. The 
term “State tax-supported institutions” shall include community mental 
health centers and other health clinics which are certified as Medicaid 
providers. 

(b) No policy shall exclude payment for charges of a duly licensed State 
tax-supported institution because of its being a specialty facility for one 
particular type of illness nor because it does not have an operating room and 
related equipment for the performance of surgery, but it is not required that 
benefits be payable for domiciliary or custodial care, rehabilitation, training, 
schooling, or occupational therapy. 

(c) The restrictions and regulations of this section shall not apply to any 
policy which is individually underwritten or provided for a specific individual 
and the members of his family as a nongroup policy but shall apply to any 
group policy of insurance governed by Articles 1 through 64 of this Chapter. 
(1975).c, <845%sa1- 1981) cx816. ssiel 425) 


CASE NOTES 


Cited in Johnston County v. McCormick, 65 
N.C. App. 63, 308 S.E.2d 872 (1983). 


§ 58-51-45. Policies to be issued to any person possessing 
the sickle cell trait or hemoglobin C trait. 


No insurance company licensed in this State pursuant to the provisions of 
Articles 1 through 64 of this Chapter shall refuse to issue or deliver any policy 
(regardless of whether any of such policies shall be defined as individual, 
family, group, blanket, franchise, industrial or otherwise) which is currently 
being issued for delivery in this State, and which affords benefits or coverage 
for any medical treatment or service authorized or permitted to be furnished 
by a hospital, clinic, family health plan, neighborhood health plan, health 
maintenance organization, physician, physician’s assistant, nurse practitioner 
or any medical service facility or personnel by reason of the fact that the person 
to be insured possesses sickle cell trait or hemoglobin C trait, nor shall any 
such policy issued and delivered in this State carry a higher premium rate or 


charge by reason of the fact that th ; . . 
(1975, c. 599. s. 1.) e person to be insured possesses said trait. 


§ 58-51-50. Coverage for chemical dependency treatment. 


ne As used in this section, the term “chemical dependency” means the 
pate pela use or abuse of alcohol or other drugs in a manner or to a degree 
4 vhs uees an Impairment in personal, social or occupational functioning 
and which may, but need not, include a pattern of tolerance and withdrawal. 
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_ (ob) Every insurer that writes a policy or contract of group or blanket health 
insurance or group or blanket accident and health insurance that is issued, 
renewed, or amended on or after January 1, 1985, shall offer to its insureds 
benefits for the necessary care and treatment of chemical dependency that are 
not less favorable than benefits for physical illness generally. Except as 
provided in subsection (c) of this section, benefits for treatment of chemical 
dependency shall be subject to the same durational limits, dollar limits, 
deductibles, and coinsurance factors as are benefits for physical illness 
generally. 

(c) Every group policy or group contract of insurance that provides benefits 
for chemical dependency treatment and that provides total annual benefits for 
all illnesses in excess of eight thousand dollars ($8,000) is subject to the 
following conditions: 

(1) The policy or contract shall provide, for each 12-month period, a 
minimum benefit of eight thousand dollars ($8,000) for the necessary 
care and treatment of chemical dependency. 

(2) The policy or contract shall provide a minimum benefit of sixteen 
thousand dollars ($16,000) for the necessary care and treatment of 
chemical dependency for the life of the policy or contract. 

(d) Provisions for benefits for necessary care and treatment of chemical 
dependency in group policies or group contracts of insurance shall provide 
benefit payments for the following providers of necessary care and treatment 
of chemical dependency: 

(1) The following units of a general hospital licensed under Article 5 of 
General Statutes Chapter 131E: 

a. Chemical dependency units in facilities licensed after October 1, 
1984; 

b. Medical units; 

c. Psychiatric units; and 

(2) The following facilities or programs licensed after July 1, 1984, under 
Article 2 of General Statutes Chapter 122C: 

a. Chemical dependency units in psychiatric hospitals; 
b. Chemical dependency hospitals; 

c. Residential chemical dependency treatment facilities; 
d. Social setting detoxification facilities or programs; 

e. Medical detoxification or programs; and 

(3) Duly licensed physicians and duly licensed practicing psychologists 
and certified professionals working under the direct supervision of 
such physicians or psychologists in facilities described in (1) and (2) 
above and in day/night programs or outpatient treatment facilities 
licensed after July 1, 1984, under Article 2 of General Statutes 
Chapter 122C. 

Provided, however, that nothing in this subsection shall prohibit any policy or 
contract of insurance from requiring the most cost effective treatment setting 
to be utilized by the person undergoing necessary care and treatment for 
chemical dependency. ; . 

(e) Coverage for chemical dependency treatment as described in this section 
shall not be applicable to any group policy holder or group contract holder who 
rejects the coverage in writing. (1983 (Reg. Sess., 1984), c. 1110, s. 7; 1985, c. 
589, s. 43(a), (b); 1989, c. 175, s. 1; 1991, c. 720, s. 64.) 


§ 58-51-55. No discrimination against the mentally ill and 
chemically dependent. 


(a) Definitions. — As used in this section, the term: . 
(1) “Mental illness” has the same meaning as defined in G.S. 122C-3(21); 


and 


863 


§58-51-57 CH. 58. INSURANCE §58-51-57 


(2) “Chemical dependency” has the same meaning as defined in G.S. 

58-51-50 
with a diagnosis found in the Diagnostic and Statistical Manual of Mental 
Disorders DSM-3-R or the International Classification of Diseases ICD/9/CM, 
or a later edition of those manuals. . . 

(b) Coverage of Physical Illness. — No insurance company licensed in this 
State under this Chapter shall, solely because an individual to be insured has 
or had a mental illness or chemical dependency: 

(1) Refuse to issue or deliver to that individual any policy that affords 
benefits or coverages for any medical treatment or service for physical 
illness or injury; 

(2) Have a higher premium rate or charge for physical illness or injury 
coverages or benefits for that individual; or 

(3) Reduce physical illness or injury coverages or benefits for that indi- 
vidual. 

(c) Mental IlIness or Chemical Dependency Coverage Not Required. — 
Nothing in this section requires an insurer to offer coverage for mental illness 
or chemical dependency, except as provided in G.S. 58-51-50. 

(d) Applicability. — Subsection (b1) of this section applies only to group 
health insurance contracts, other than excepted benefits as defined in G.S. 
58-68-25, covering more than 50 employees. The remainder of this section 
applies only to group health insurance contracts covering 20 or more employ- 
ees. For purposes of this section, “group health insurance contracts” include 
MEWAs, as defined in G.S. 58-49-30(a). (1989, c. 369, s. 3; 1991, c. 720, s. 81; 
1997-259, s. 21; 1999-132, s. 4.2.) 


Editor’s Note. — Subdivision (bl) expired lesser lifetime or annual dollar limitations on 
by its own terms on October 1, 2001, and mental health benefits compared to physical 
concerned restrictions on policies imposing _ illness or injury benefits. 


§ 58-51-57. Coverage for mammograms and pap smears. 


(a) Every policy or contract of accident or health insurance, and every 
preferred provider benefit plan under G.S. 58-50-56, that is issued, renewed, or 
amended on or after January 1, 1992, shall provide coverage for pap smears 
and for low-dose screening mammography. The same deductibles, coinsurance, 
and other limitations as apply to similar services covered under the policy, 
contract, or plan shall apply to coverage for pap smears and low-dose screening 
mammography. 

(b) As used in this section, “low-dose screening mammography” means a 
radiologic procedure for the early detection of breast cancer provided to an 
asymptomatic woman using equipment dedicated specifically for 
mammography, including a physician’s interpretation of the results of the 
procedure. 


: e Coverage for low-dose screening mammography shall be provided as 
ollows: 

(1) One or more mammograms a year, as recommended by a physician, for 
any woman who is at risk for breast cancer. For purposes of this 
subdivision, a woman is at risk for breast cancer if any one or more of 
the following is true: 

a. The woman has a personal history of breast cancer; 
b. Bae a has a personal history of biopsy-proven benign breast 
@; 


9 . 
c. The woman’s mother, sister, or daughter has or has had breast 
cancer; or 


d. The woman has not given birth prior to the age of 30; 
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(2) One baseline mammogram for any woman 35 through 39 years of age, 
inclusive; 

(3) Amammogram every other year for any woman 40 through 49 years of 
age, inclusive, or more frequently upon recommendation of a physi- 
clan; and 

(4) Amammogram every year for any woman 50 years of age or older. 

_(d) Reimbursement for a mammogram authorized under this section shall 
be made only if the facility in which the mammogram was performed meets 
mammography accreditation standards. Mammography accreditation stan- 
dards shall be those established by the North Carolina Medical Care Commis- 
sion unless such standards are not in effect, in which case standards estab- 
lished by the United States Department of Health and Human Services for 
Medicare/Medicaid coverage of screening mammography shall apply until 
Medical Care Commission standards become effective. Facilities that do not 
meet required mammography accreditation standards shall so inform the 
patient or the patient’s legally responsible person prior to performing the 
mammogram. 

(e) Coverage for pap smears shall be provided for pap smears obtained once 
a year, or more frequently if recommended by a physician. Coverage shall 
include the examination, the laboratory fee, and the physician’s interpretation 
of the laboratory results. When the screening pap smear accreditation stan- 
dards. adopted by the North Carolina Medical Care Commission become 
effective, reimbursement for laboratory fees shall be made only if the labora- 
tory meets those standards. Facilities utilizing services of laboratories that do 
not meet accreditation standards for screening pap smears shall, prior to 
performing the pap smear examination, inform the patient or the patient’s 
legally responsible person that such laboratory fees will not be covered. (1991, 
c. 490, s..1; 1997-519, s. 3.3.) 


§ 58-51-58. Coverage for prostate-specific antigen (PSA) 
, tests. 


(a) Every policy or contract of accident and health insurance, and every 
preferred provider benefit plan under G.S. 58-50-56, that is issued, renewed, or 
amended on or after January 1, 1994, shall provide coverage for prostate- 
specific antigen (PSA) tests or equivalent tests for the presence of prostate 
cancer. The same deductibles, coinsurance, and other limitations as apply to 
similar services covered under the policy, contract, or plan shall apply to 
coverage for prostate-specific antigen (PSA) tests or equivalent tests for the 
presence of prostate cancer. 

(b) As used in this section, “prostate-specific antigen (PSA) tests or equiv- 
alent, tests for the presence of prostate cancer” means serological tests for 
determining the presence of prostate cytoplasmic protein (PSA) and the 
generation of antibodies to it, as a novel marker for prostatic disease. 

(c) Coverage for prostate-specific antigen (PSA) tests or equivalent tests for 
the presence of prostate cancer shall be provided when recommended by a 
physician. (1993, c. 269, s. 1; 1997-519, s. 3.4.) 


§ 58-51-59. Coverage of certain prescribed drugs for can- 
cer treatment. ' 


(a) No policy or contract of accident or health insurance, and no preferred 
provider benefit plan under G.S. 58-50-56, that is issued, renewed, or amended 
on or after January 1, 1994, and that provides coverage for prescribed drugs 
approved by the federal Food and Drug Administration for the treatment of 
certain types of cancer shall exclude coverage of any drug on the basis that the 
drug has been prescribed for the treatment of a type of cancer for which the 
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has not been approved by the federal Food and Drug Administration. The 

we however, i he be approved by the federal Food and Drug Administration 
and must have been proven effective and accepted for the treatment of the 
specific type of cancer for which the drug has been prescribed in any one of the 
following established reference compendia: 

(1) The American Medical Association Drug Evaluations; 

(2) The American Hospital Formulary Service Drug Information; or 

(3) The United States Pharmacopeia Drug Information. 

(b) Notwithstanding subsection (a) of this section, coverage shall not be 
required for any experimental or investigational drugs or any drug that the 
federal Food and Drug Administration has determined to be contraindicated 
for treatment of the specific type of cancer for which the drug has been 
prescribed. faces 

(c) This section shall apply only to cancer drugs and nothing in this section 
shall be construed, expressly or by implication, to create, impair, alter, limit, 
notify, enlarge, abrogate, or prohibit reimbursement for drugs used in the 
treatment of any other disease or condition. (1993, c. 506, s. 4.1; 1997-519, s. 
Bib?) 


Editor’s Note. — The number of this section number in Session Laws 1993, c. 506, s. 4 
was assigned by the Revisor of Statutes, the having been 58-51-58. 


§ 58-51-60. Meaning of term “preexisting conditions” in 
certain policies. 


At the time of issuing any new policy of individual or family hospitalization 
insurance or individual accident and health insurance to insureds over age 65, 
the term “preexisting conditions,” or its equivalent in said policy shall include 
only conditions specifically eliminated by rider. (1955, c. 850, s. 5.) 


Editor’s Note. — Section 12 of Session Laws der Chapter 57 (now Articles 65 and 66 of 
1955, c. 850, made this section applicable to Chapter 58) to the same extent as to insurers 
hospital and medical service corporations un- under Articles 1 through 64 of this Chapter. 


§ 58-51-61. Coverage for certain treatment for diabetes. 


(a) Every policy or contract of accident or health insurance, and every 
preferred provider benefit plan under G.S. 58-50-56, that is issued, renewed, or 
amended on or after October 1, 1997, shall provide coverage for medically 
appropriate and necessary services, including diabetes outpatient self-man- 
agement training and educational services, and equipment, supplies, medica- 
tions, and laboratory procedures used to treat diabetes. Diabetes outpatient 
selfmanagement training and educational services shall be provided by a 
physician or a health care professional designated by the physician. The 
insurer shall determine who shall provide and be reimbursed for the diabetes 
outpatient self-management training and educational services. The same 
deductibles, coinsurance, and other limitations as apply to similar services 
covered under the policy, contract, or plan shall apply to the diabetes coverage 
required under this section. 

(b) For the purposes of this section, “physician” is a person licensed to 


practice in this State under Article 1 ti 
Statutes. (1997-295, s. 1; 1997-519, 8 3.11) |) raptor 90 of the General 


oe nas 

° Editor SNote. a; Session Laws 1997-225. s. indemnity, or long-term care health insurance 
i provides: Nothing in this act shall apply to policies.” 

specified accident, specified disease, hospital 
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‘Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 469. 


§ 58-51-62. Coverage for reconstructive breast surgery fol- 
lowing mastectomy. 


(a) Every policy or contract of accident and health insurance, and every 
preferred provider benefit plan under G.S. 58-50-56 that provides coverage for 
mastectomy shall provide coverage for reconstructive breast surgery following 
a mastectomy. The coverage shall include coverage for all stages and revisions 
of reconstructive breast surgery performed on a nondiseased breast to estab- 
lish symmetry if reconstructive surgery on a diseased breast is performed, as 
well as coverage for prostheses and physical complications in all stages of 
mastectomy, including lymphademas. The same deductibles, coinsurance, and 
other limitations as apply to similar services covered under the policy, contract, 
or plan shall apply to coverage for reconstructive breast surgery. Reconstruc- 
tion of the nipple/areolar complex following a mastectomy is covered without 
regard to the lapse of time between the mastectomy and the reconstruction, 
subject to the approval of the treating physician. 

(b) As used in this section, the following terms have the meanings indicated: 

(1) “Mastectomy” means the surgical removal of all or part of a breast as 
a result of breast cancer or breast disease. 

(2) “Reconstructive breast surgery” means surgery performed as a result 
of a mastectomy to reestablish symmetry between the two breasts, 
and includes reconstruction of the mastectomy site, creation of a new 
breast mound, and creation of a new nipple/areolar complex. “Recon- 
structive breast surgery” also includes augmentation mammoplasty, 
reduction mammoplasty, and mastopexy of the nondiseased breast. 

(c) A policy, contract, or plan subject to this section shall not: 

(1) Deny coverage described in subsection (a) of this section on the basis 
that the coverage is for cosmetic surgery; 

(2) Deny to a woman eligibility or continued eligibility to enroll or to 
renew coverage under the terms of the contract, policy, or plan, solely 
for the purpose of avoiding the requirements of this section; 

(3) Provide monetary payments or rebates to a woman to encourage her to 
accept less than the minimum protections available under this 
section; 

(4) Penalize or otherwise reduce or limit the reimbursement of an 
attending provider because the provider provided care to an individ- 
ual participant or beneficiary in accordance with this section; or 

(5) Provide incentives, monetary or otherwise, to an attending provider to 
induce the provider to provide care to an individual participant or 
| beneficiary in a manner inconsistent with this section. 

(d) Written notice of the availability of the coverage provided by this section 
shall be delivered to every policyholder under an individual policy, contract, or 
plan and to every certificate holder under a group policy, contract, or plan upon 
initial coverage under the policy, contract, or plan and annually thereafter. The 
notice required by this subsection may be included as a part of any yearly 
informational packet sent to the policyholder or certificate holder. (1997-312, s. 
1; 1997-456, s. 40(a); 1997-519, s. 3.9; 1999-351, s. 3.1; 2001-334, s. 13.1.) 


Editor’s Note. — Session Laws 1997-312, s. Effect of Amendments. — Session Laws 
6, provides: “Nothing in this act shall apply to 2001-334, s. 13.1, effective August 3, 2001, in 
specified accident, specified disease, hospital subsection (d), rewrote the first sentence and 
indemnity, or long-term care health insurance added the second sentence. 
policies.” 

Session Laws 2001-334, s. 19 is a severability 
clause. 
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§ 58-51-65. Industrial sick benefit insurance defined. 


Industrial sick benefit insurance is hereby defined as that form of insurance 
for which premiums are payable weekly and which provides for the payment of 
a weekly indemnity on account of sickness or accident in addition to a benefit 
in case of death. Such death benefit shall not exceed one hundred and fifty 
dollars ($150.00). There shall be a provision for the payment of weekly 
premium, eighty percent (80%) of which shall be allocated for the purchase of 
sick and accident coverages and twenty percent (20%) thereof for the purchase 
of death benefits. (1945, c. 385.) 


CASE NOTES 


Cited in Johnston County v. McCormick, 65 
N.C. App. 63, 308 S.E.2d 872 (1983). 


§ 58-51-70. Industrial sick benefit insurance; provisions. 


Policies issued under the industrial sick benefit plan shall contain the 
substance of provisions contained in G.S. 58-51-15 and in addition shall 
contain the following: 

(1) A provision for grace for the payment of the additional premium or 
assessment or proportion thereof for such death benefits of not less 
than four weeks during which period the death benefit shall continue 
in force; 

(2) A provision for incontestability of the death benefit coverage after not 
more than two years except for 
a. Nonpayment of premiums, and 
b. Misstatement of age; 

(3) A provision that the death benefit is noncancellable by the company 
except for nonpayment of premium. 

The Commissioner may approve any form of certificate to be issued under 
the industrial sick benefit plan which omits or modifies any of the provisions 
hereinbefore required, if he deems such omission or modification suitable for 
the character of such insurance and not unjust to the persons insured 
thereunder. (1945, c. 385; 1953, c. 1095, s. 4: 1979) ¢. 755; 3.45 


Cross References. — For the Readable In- contracts, in light of Great Am. Ins. Co. v. C.G. 
surance Policies Act, see § 58-38-1 et seq. Tate Constr. Co., 303 N.C. 387, 279 S.E.2d 769 


_ Legal Periodicals. — For note discussing (1981), see 61 N.C.L. Rev. 167 (1982). 
interpretation of notice provisions in insurance 


CASE NOTES 


Cited in Johnston County v. McCormick, 65 
N.C. App. 63, 308 S.E.2d 872 (1983). 


§ 58-51-75. Blanket accident and health insurance de- 
fined. 

(a) Any policy or contract of insurance against death or injury resulting 
from accident or from accidental means which insures a group of persons 
conforming to the requirements of one of the following subdivisions (1) to (7), 
inclusive, shall be deemed a blanket accident policy. Any policy or contract 
which insures a group of persons conforming to the requirements of one of the 
following subdivisions (3), (5), (6) or (7) against total or partial disability, 
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excluding such disability from accident or from accidental means, shall be 
deemed a blanket health insurance policy. Any policy or contract of insurance 
which combines the coverage of blanket accident insurance and of blanket 
health insurance on such a group of persons shall be deemed a blanket accident 
and health insurance policy: 

(1) Under a policy or contract issued to any railroad, steamship, motorbus 
or airplane carrier of passengers, which shall be deemed the policy- 
holder, a group defined as all persons who may become such passen- 
gers may be insured against death or bodily injury either while, or as 
a result of, being such passengers. 

(2) Under a policy or contract issued to an employer, or the trustee of a 
fund established by the employer, who shall be deemed the policy- 
holder, covering any group of employees defined by reference to 
exceptional hazards incident to such employment, insuring such 
employee against death or bodily injury resulting while, or from, 
being exposed to such exceptional hazard. 

(3) Under a policy or contract issued to a college, school or other institu- 
tion of learning or to the head or principal thereof, who or which shall 
be deemed the policyholder. 

(4) Under a policy or contract issued in the name of any volunteer fire 
department, which shall be deemed the policyholder, covering all of 
the members of such department. 

(5) Under a policy or contract issued to and in the name of an incorporated 
or unincorporated association of persons having a common interest or 
calling, which association shall be deemed the policyholder, having 
not less than 25 members, and formed for purposes other than 
obtaining insurance, covering all of the members of such association. 

(6) Under a policy or contract issued to the head of a family, who shall be 
deemed the policyholder, whereunder the benefits thereof shall pro- 
vide for the payment by the insurer of amounts for expenses incurred 
by the policyholder on account of hospitalization or medical or surgical 
aid for himself, his spouse, his child or children, or other persons 
chiefly dependent on him for support and maintenance. 

(7) Under a policy or contract issued in the name of any municipal or 
county recreation commission or department which shall be deemed 
the policyholder. 

(b) All benefits under any blanket accident, blanket health or blanket 
accident and health insurance policy shall be payable to the person insured, or 
to his designated beneficiary or beneficiaries, or to his estate, except that if the 
person insured be a minor, such benefits may be made payable to his parent, 
guardian, or other person actually supporting him, or to a person or persons 
chiefly dependent upon him for support and maintenance. 

(c) Nothing contained in this section shall be deemed to affect the legal 
liability of policyholders for the death of or injury to, any such member of such 
group. (1945, c. 385; 1947, c. 721; 1953, c. 1095, s. 9; 1961, c. 603.) 


Legal Periodicals. — For comment on the 
1947 amendment, see 25 N.C.L. Rev. 437 
(1947). 


§ 58-51-80. Group accident and health insurance defined. 


(a) Any policy or contract of insurance against death or injury resulting 
from accident or from accidental means which covers more than one person 
except blanket accident policies as defined in G.S. 58-51-75, shall be deemed a 
group accident insurance policy. Any policy or contract which insures against 
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disablement, disease or sickness of the insured (excluding disablement which 
results from accident or from accidental means) and which covers more than 
one person, except blanket health insurance policies as defined in G.S. 
58-51-75, shall be deemed a group health insurance policy or contract. Any 
policy or contract of insurance which combines the coverage of group accident 
insurance and of group health insurance shall be deemed a group accident and 
health insurance policy. No policy or contract of group accident, group health 
or group accident and health insurance, and no certificates thereunder, shall 
be delivered or issued for delivery in this State unless it conforms to the 
requirements of subsection (b). 

(b) No policy or contract of group accident, group health or group accident 
and health insurance shall be delivered or issued for delivery in this State 
unless the group of persons thereby insured conforms to the requirements of 
the following subdivisions: 

(1) Under a policy issued to an employer, principal, or to the trustee of a 
fund established by an employer or two or more employers in the same 
industry or kind of business, or by a principal or two or more 
principals in the same industry or kind of business, which employer, 
principal, or trustee shall be deemed the policyholder, covering, except 
as hereinafter provided, only employees, or agents, of any class or 
classes thereof determined by conditions pertaining to employment, 
or agency, for amounts of insurance based upon some plan which will 
preclude individual selection. The premium may be paid by the 
employer, by the employer and the employees jointly, or by the 
employee; and where the relationship of principal and agent exists, 
the premium may be paid by the principal, by the principal and 
agents, jointly, or by the agents. If the premium is paid by the 
employer and the employees jointly, or by the principal and agents 
jointly, or by the employees, or by the agents, the group shall be 
structured on an actuarially sound basis. 

(la) Under a policy issued to an association or to a trust or to the trustee 
or trustees of a fund established, created, or maintained for the 
benefit of members of one or more associations. The association or 
associations shall have at the outset a minimum of 500 persons and 
shall have been organized and maintained in good faith for purposes 
other than that of obtaining insurance; shall have been in active 
existence for at least five years; and shall have a constitution and 
bylaws that provide that (i) the association or associations hold 
regular meetings not less than annually to further purposes of the 
members; (ii) except for credit unions, the association or associations 
collect dues or solicit contributions from members; and (iii) the 
members, other than associate members, have voting privileges and 
representation on the governing board and committees. The policy is 
subject to the following requirements: 

a. The policy may insure members of the association or associations, 
employees of the association or associations, or employees of 
members, or one or more of the preceding or all of any class or 
classes for the benefit of persons other than the employee’s 
employer. 

b. The premium for the policy shall be paid from funds contributed by 
the association or associations, or by employer members, or by 
both, or from funds contributed by the covered persons or from 
both the covered persons and the association, associations, or 
employer members. 

c. Repealed by Session Laws 1997-259, s. 8. 

(1b) Under a policy issued to a creditor as defined in G.S. 58-57-5 who 
shall be deemed the policyholder, to insure debtors as defined in G.S. 
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08-57-5 of the creditor to provide indemnity for payments becoming 

due on a specific loan or other credit transaction as defined in G.S. 

58-51-100, with or without insurance against death by accident, 

subject to the following requirements: 

a. The debtors eligible for insurance under the policy shall be all of 
the debtors of the creditor whose indebtedness is repayable in 
installments, or all of any class or classes thereof determined by 
conditions pertaining to the indebtedness or to the purchase 
giving rise to the indebtedness. The policy may provide that the 
term “debtors” shall include the debtors of one or more subsidiary 
corporations, and the debtors of one or more affiliated corpora- 
tions, proprietors or partnerships if the business of the policy- 
holder and of such affiliated corporations, proprietors or partner- 
ships is under common control through stock ownership, contract 
or otherwise. 

b. The premium for the policy shall be paid from the creditor’s funds, 
from charges collected from the insured debtors, or from both. A 
policy on which part or all of the premium is to be derived from 
the collection from the insured debtors or identifiable charges not 
required of uninsured debtors shall not include, in the class or 
classes of debtors eligible for insurance, debtors under obligations 
outstanding at its date of issue without evidence of individual 
insurability unless the group is structured on an actuarially 
sound basis. A policy on which no part of the premium is to be 
derived from the collection of such identifiable charges must 
insure all eligible debtors, or all except any as to whom evidence 
of individual insurability is not satisfactory to the insurer. 

c. The policy may be issued only if the group of eligible debtors is then 
receiving new entrants at the rate of at least 100 persons yearly, 
or may reasonably be expected to receive at least 100 new 
entrants during the first policy year, and only if the policy 
reserves to the insurer the right to require evidence of individual 
insurability if less than seventy-five percent (75%) of the new 
entrants become insured. 

d. Premiums for this coverage shall be actuarially equivalent to the 
rates authorized under Article 57 of Chapter 58 of the General 
Statutes for credit accident and health insurance. 

(2), (3) Repealed by Session Laws 1997-259, s. 8. 

(c) The term “employees” as used in this section shall be deemed to include, 
for the purposes of insurance hereunder, employees of a single employer, the 
officers, managers, and employees of the employer and of subsidiary or 
affiliated corporations of a corporation employer, and the individual propri- 
etors, partners, and employees of individuals and firms of which the business 
is controlled by the insured employer through stock ownership, contract or 
otherwise. Employees shall be added to the group coverage no later than 90 
days after their first day of employment. Employment shall be considered 
continuous and not be considered broken except for unexcused absences from 
work for reasons other than illness or injury. The term “employee” is defined as 
a nonseasonal person who works on a full-time basis, with a normal work week 
of 30 or more hours and who is otherwise eligible for coverage, but does not 
include a person who works on a part-time, temporary, or substitute basis. The 
term “employer” as used herein may be deemed to include the State of North 
Carolina, any county, municipality or corporation, or the proper officers, as 
such, of any unincorporated municipality or any department or subdivision of 
the State, county, such corporation, or municipality determined by conditions 
pertaining to the employment. 
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(d) The term “agents” as used in this section shall be deemed to include, for 
the purposes of insurance hereunder, agents of a single principal who are 
under contract to devote all, or substantially all, of their time in rendering 
personal services for such principal, for a commission or other fixed or 
ascertainable compensation. 

(e) The benefits payable under any policy or contract of group accident, 
group health and group accident and health insurance shall be payable to the 
employees, or agents, or to some beneficiary or beneficiaries designated by the 
employee or agent, other than the employer or principal, but if there is no 
designated beneficiary as to all or any part of the insurance at the death of the 
employee or agent, then the amount of insurance payable for which there is no 
designated beneficiary shall be payable to the estate of the employee or agent, 
except that the insurer may in such case, at its option, pay such insurance to 
any one or more of the following surviving relatives of the employee or agent: 
wife, husband, mother, father, child, or children, brothers or sisters; and except 
that payment of benefits for expenses incurred on account of hospitalization or 
medical or surgical aid, as provided in subsection (f), may be made by the 
insurer to the hospital or other person or persons furnishing such aid. Payment 
so made shall discharge the insurer’s obligation with respect to the amount of 
insurance so paid. 

(f) Any policy or contract of group accident, group health or group accident 
and health insurance may include provisions for the payment by the insurer of 
benefits to the employee or agent of the insured group, on account of 
hospitalization or medical or surgical aid for himself, his spouse, his child or 
children, or other persons chiefly dependent upon him for support and 
maintenance. 

(g) Any policy or contract of group accident, group health or group accident 
and health insurance may provide for readjustment of the rate of premium 
based on the experience thereunder at the end of the first year, or at any time 
during any subsequent year based upon at least 12 months of experience: 
Provided that any such readjustment after the first year shall not be made any 
more frequently than once every six months. Any rate adjustment must be 
preceded by a 45-day notice to the contract holder before the effective date of 
any rate increase or any policy benefit revision. A notice of nonrenewal shall be 
given to the contract holder 45 days prior to termination. Any refund under any 
plan for readjustment of the rate of premium based on the experience under 
group policies and any dividend paid under the policies may be used to reduce 
the employer’s or principal’s contribution to group insurance for the employees 
of the employer, or the agents of the principal, and the excess over the 
contribution by the employer, or principal, shall be applied by the employer, or 
principal, for the sole benefit of the employees or agents. 

(h) Nothing contained in this section applies to any contract issued by any 
corporation defined in Article 65 of this Chapter. (1945, c. 385; TOA TA Golah: 
1951, c. 282; 1953, c. 1095, ss. 6, 7; 1987, c. 752, s. LO LIGO, © Agoms. Lc. tae 
So Lee lo en O4A seat ace ole: 88; 1991 (Reg. Sess., 1992), c. 837, s. 4; 


1993, c. 408, ss. 3, 3.1; c. 409, s. 14; 1995, c. 507, ss. 23A.1(c), 23A.1(d): 
1997-259, ss. 8, 9; 2000-132, s. 1.) 


. Effect of Amendments. — Session Laws Legal Periodicals. — For comment on the 
2000-132, s. 1, effective on and after July 1, 1947 amendment, see 25. N.C.L. Rev. 437 
2000, added subdivision (b)(1b). (1947). 
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CASE NOTES 


Applied in Stainback v. Investor’s Consol. Cited in Johnston County v. McCormick, 65 


criecohen 64 N.C. App. 197, 306 S.E.2d 532 N.C. App. 63, 308 S.E.2d 872 (1983). 


§ 58-51-81. Group accident and health insurance for pub- 
lic school students. 


(a) Notwithstanding G.S. 58-51-80, a policy of group accident, health, or 
accident and health insurance may be delivered or issued to a local board of 
education or to any of its schools, as policyholder, covering only students for 
amounts of insurance based upon some plan that will preclude individual 
selection. The premium may be paid by the board, jointly by the board and the 
students or any other persons on behalf of the students, or by the students and 
any other persons on behalf of the students. In addition to the authority 
granted in G.S. 115C-47(6), any board may establish fees for the payment of 
premiums by or on behalf of the covered students. 

(b) Entities subject to Articles 65 and 67 of this Chapter may provide their 
products in the same manner described in subsection (a) of this section. (1993 
(Reg. Sess., 1994), c. 716, s. 1.) 


§ 58-51-85. Group or blanket accident and health insur- 
. ance; approval of forms and filing of rates. 


No policy of group or blanket accident, health or accident and health 
insurance shall be delivered or issued for delivery in this State unless the form 
of the policy contracts including the master policy contract, the individual 
certificates thereunder, the applications for the contract, and a schedule of the 
premium rates pertaining to such form or forms, have been filed with and the 
forms approved by the Commissioner. (1945, c. 385; 1991, c. 720, s. 34.) 


§ 58-51-90. Definition of franchise accident and health 
insurance. 


Accident and health insurance on a franchise plan is hereby declared to be 
that form of accident and health insurance issued to five or more employees of 
any corporation, copartnership or individual employer or any governmental 
corporation, agency or department thereof, or 10 or more members of any trade 
or professional association or of a labor union or of any other association where 
such association or union has a constitution or bylaws and is formed in good 
faith for purposes other than that of obtaining insurance, where such persons, 
with or without their dependents, are issued the same form of an individual 
policy varying only as to amounts and kinds of coverage applied for by such 
persons, under an arrangement whereby the premiums on such policies may 
be paid to the insurer periodically by the employer, with or without payroll 
deductions, or by the association for its members, or by some designated person 
acting on behalf of such employer or association. The provisions of this section 
shall not be construed so as to repeal G.S. 58-51-75 and 58-51-80 or any parts 
thereof. (1947, c. 721; 1961, c. 646.) 


Legal Periodicals. — For brief comment on 
this section, see 25 N.C.L. Rev. 438 (1947). 


873 


§58-51-95 | CH. 58. INSURANCE - ~ §58-51-95 


§ 58-51-95. Approval by Commissioner of forms, classifica- 
tion and rates; hearing; exceptions. 


(a) No policy of insurance against loss or expense from the sickness, or from 
the bodily injury or death by accident of the insured shall be issued or delivered 
to any person in this State nor shall any application, rider or endorsement be 
used in connection therewith until a copy of the form thereof and of the 
classification of risks and the premium rates, or, in the case of cooperatives or 
assessment companies the estimated cost pertaining thereto, have been filed 
with the Commissioner. 

(b) No such policy shall be issued, nor shall any application, rider or 
endorsement be used in connection therewith, until the expiration of 90 days 
after it has been so filed unless the Commissioner shall sooner give his written 
approval thereto. 

(c) The Commissioner may within 90 days after the filing of any such form, 
disapprove such form 

(1) If the benefits provided therein are unreasonable in relation to the 

premium charged, or | : 

(2) If it contains a provision or provisions which are unjust, unfair, 

inequitable, misleading, deceptive or encourage misrepresentation of 
such policy. 

(d) If the Commissioner shall notify the insurer which has filed any such 
form that it does not comply with the provisions of this section or sections, it 
shall be unlawful thereafter for such insurer to issue such form or use it in 
connection with any policy. In such notice the Commissioner shall specify the 
reasons for his disapproval and state that a hearing will be granted within 20 
days after request in writing by the insurer. 

(e) The Commissioner may at any time, after a hearing of which not less 
than 20 days’ written notice shall have been given to the insurer, withdraw his 
approval of any such form on any of the grounds stated in this section. It shall 
be unlawful for the insurer to issue such form or use it in connection with any 
policy after the effective date of such withdrawal of approval. The notice of any 
hearing called under this paragraph shall specify the matters to be considered 
at such hearing and any decision affirming disapproval or directing with- 
drawal of approval under this section shall be in writing and shall specify the 
reasons therefor: Provided, that the provisions of this section shall not apply to 
workers’ compensation insurance, accidental death or disability benefits issued 
supplementary to life insurance or annuity contracts, medical expense benefits 
under liability policies or to group accident and health insurance. 

) An insurer may increase rates chargeable on policies subject to this 
section, other than noncancellable policies, with the approval of the Commis- 
sioner if the Commissioner finds that the rates are not excessive, not 
inadequate, and not unfairly discriminatory; and exhibit a reasonable rela- 
tionship to the benefits provided by the policies. The approved rates shall be 
guaranteed by the insurer, as to the policyholders affected by the rates, for a 
period of not less than 12 months; or as an alternative to the insurer giving the 
guarantee, the approved rates may be applicable to all policyholders at one 
time if the insurer chooses to apply for that relief with respect to those policies 
no more frequently than once in any 12-month period. The rates shall be 
pbb cople to all policies of the same type; provided that no rate increase may 

ecome effective for any policy unless the insurer has given the policyholder 
written notice of the rate revision 45 days before the effective date of the 
Fea The policyholder must then pay the revised rate in order to continue 

a Ee icy in force. The Commissioner may adopt reasonable rules, after notice 
reps nee es to require the submission of supporting data and such informa- 

1on as the Commissioner considers necessary to determine whether the rate 
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revisions meet these standards. In adopting the rules under this subsection, 
the Commissioner may require identification of the types of rating methodol- 
ogies used by filers and may also address issue age or attained age rating, or 
both; policy reserves used in rating; and other recognized actuarial principles 
of the NAIC, the American Academy of Actuaries, and the Society of Actuaries. 
(1951, c. 784; 1979, c. 755, s. 15; 1989, c. 485, s. 56; 1991, c. 636, s. 3; c. 720, s. 
4; 2001-334, s. 17.3.) 


Cross References. — For the Readable In- 
surance Policies Act, see § 58-38-1 et seq. 

Editor’s Note. — Session Laws 2001-334, s. 
19 is a severability clause. 

Effect of Amendments. — Session Laws 
2001-334, s. 17.3, effective August 3, 2001, 


rewrote subsection (f), making stylistic changes 
throughout and adding the final sentence, be- 
ginning “In adopting the rules under this sub- 
section.” 

Legal Periodicals. — For brief comment on 
this section, see 29 N.C.L.: Rev. 398 (1951). ° 


§ 58-51-100. Credit accident and health insurance. 


Credit accident and health insurance is declared to be insurance against 
death or personal injury by accident or by any specified kind or kinds of 
accident, and insurance against sickness, ailment, or bodily injury of a debtor 
who may be indebted to any person, firm, or corporation extending credit to 
such debtor. The amount of credit accident and health insurance written shall 
not exceed the installment payment. (1953, c. 1096, s. 2; 1961, c. 1071.) - 


CASE NOTES 


Legislative Intent. — The legislature in- 
tended to provide for uniformity of coverage by 
requiring that all policies of “credit accident 
and health insurance” issued in the State of 
North Carolina cover “death or personal injury 
by accident” as well as “sickness, ailment or 
bodily injury.” Newbold v. Globe Life Ins. Co., 50 
N.C. App. 628, 274 S.E.2d 905 (1981). 

One Type of Insurance Defined by Sec- 
tion. — The phrase “against death or personal 
injury by accident” and the phrase “against 
sickness, ailment or bodily injury” are conjunc- 
tive and together define one type of insurance. 
Newbold v. Globe Life Ins. Co., 50 N.C. App. 
628, 274 S.E.2d 905 (1981). 

Coverage of Credit, Accident and Health 
Insurance Policies. — In an action to recover 
on a policy of credit life and disability insurance 


issued by defendant, where defendant alleged 
that no charge was made for life insurance but 
only for disability insurance and therefore that 
the death of plaintiff’s decedent. was not the 
event against which the policy insured, the 
trial court properly entered judgment for plain- 
tiff, since all policies of “credit, accident and 
health insurance” issued in the State of North 
Carolina cover “death or personal injury by 
accident” as well as “sickness, ailment or bodily 
injury.” Newbold v. Globe Life Ins. Co., 50 N.C. 
App. 628, 274 S.E.2d 905 (1981). 

Applied in Community Bank v. McKenzie, 
32 N.C. App. 68, 230 S.E.2d 788 (1977). 

Cited in State ex rel. Comm’ of Ins. v. 
Integon Life Ins. Co., 28 N.C. App. 7, 220 S.E.2 
409 (1975). ; 


§ 58-51-105. Hospitalization insurance defined. 


Hospitalization insurance is declared to be any form of accident and health 
insurance which provides indemnity or payment for expenses incurred due to 
or in connection with hospitalization of the insured, or his dependents. (1953, 


c. 1096, s. 3.) 
§ 58-51-110. Renewal, discontinuance, or replacement of 
group health insurance. | 


(a) This section applies to group accident, group health, or group accident 
and health policies or certificates that are delivered, issued for delivery, 
renewed, or used in this State which provide hospital, surgical, or major 
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medical expense insurance, or any combination of these coverages, on an 
expense incurred or service basis. It specifically includes a certificate issued 
under a policy that was issued to a trust located out of this State, but which 
includes participating employers located in this State. Renewal of these 
policies or certificates is presumed to occur on the anniversary date that the 
coverage was first effective on the employees of the employer. | herd 
(b) Whenever a contract described in subsection (a) of this section is 
replaced by another group contract within 15 days of termination of coverage 
of the previous group contract, the liability of the succeeding insurer for 
insuring persons covered under the previous group contract is: | 
(1) Each person who is eligible for coverage in accordance with the 
succeeding insurer’s plan of benefits, regardless of any other provi- 
sions of the new group contract relating to active employment or 
hospital confinement or pregnancy, shall be covered by the succeeding 
insurer’s plan of benefits; and 
(2) Each person not covered under the succeeding insurer’s plan of 
benefits in accordance with subdivision (b)(1) of this section must 
nevertheless be covered by the succeeding insurer if that person was 
validly covered, including benefit extension, under the prior plan on 
the date of discontinuance and if the person is a member of the class 
of persons eligible for coverage under the succeeding insurer’s plan. 
(1989, c. 775, s. 3; 1991, c. 720, s. 88; 1991 (Reg. Sess., 1992), c. 837, 
s. 4; 2001-334, s. 6.) nee 


Editor’s Note. — Session Laws 2001-334, s. tuted “benefits, regardless ...shall be covered” 
19 is a severability clause. for “benefits with respect to classes eligible and 

Effect of Amendments. — Session Laws activity at work and nonconfinement rules 
2001-334, s. 6, effective October 1, 2001, substi- must be covered” in subdivision (b)(1). - 


§ 58-51-115. Coordination of benefits with Medicaid. 


(a) As used in this section and in G.S. 58-51-120 and G.S. 58-51-125: 

(1) “Health benefit plan” means any accident and health insurance policy 
or certificate; a nonprofit hospital or medical service corporation 
contract; a health maintenance organization subscriber contract; a 
plan provided by a multiple employer welfare arrangement; the 
Teachers’ and State Employees’ Comprehensive Major Medical Plan 
under Chapter 135 of the General Statutes; or a plan provided by 
another benefit arrangement. “Health benefit plan” does not mean a 
Medicare supplement policy as defined in G.S. 58-54-1(5). 

(2) “Health insurer” means any health insurance company subject to 
Articles 1 through 63 of this Chapter, including a multiple employee 
welfare arrangement, and any corporation subject to Articles 65 and 
67 of this Chapter; a group health plan, as defined in section 607(1) of 
the Employee Retirement Income Security Act of 1974; and the 
Teachers’ and State Employees’ Comprehensive Major Medical Plan 
under Chapter 135 of the General Statutes. 

(b) No health insurer shall take into account that an individual is eligible 
for or is provided medical assistance in this or any other state under 42 U.S.C. 
§ 1396a (section 1902 of the Social Security Act) in insuring that individual or 
making payments under its health benefit plan for benefits to that individual 


or on that individual’s behalf. (1993 (R ; 
s. 43: 1999-293, s. 9.) (Reg. Sess., 1994), c. 644, s. 1; 1995, c. 193, 
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§58-51-120 


OPINIONS OF ATTORNEY GENERAL 


Medical Child Support Provisions. — 
The medical child support enforcement provi- 
sions of House Bill 1563, 1993 (Reg. Sess. 1994) 
N.C. Session Laws Ch. 644, are inapplicable to 
the North Carolina Teachers’ and State Em- 
ployees’ Comprehensive Major Medical Plan 
and the governmental entities whose employ- 
ees and retirees, along with their dependents, 
are eligible for coverage under the Plan or its 
HMO option. Medical child support orders 


nonetheless may be enforced directly against 
State employees and retirees who fail to enroll, 
or maintain coverage for, their eligible depen- 
dent children under the State Health Plan in 
accordance with the provisions of §§ 50-13.4(f), 
50-13.9 and 50-13.11. See opinion of Attorney 
General to Patricia Crawford, Associate Gen- 
eral Counsel, University of North Carolina at 
Chapel Hill, — N.C.A.G. — (August 10, 1995). 


§ 58-51-116. (Section effective July 1, 2002) ERISA plans 
may not require Medicaid to pay first. 


An employee benefit plan as defined in ERISA shall not include any 
provision which, because an individual is provided or is eligible for benefits or 
service pursuant to a State plan under Title XIX of the Social Security Act 
(Medicaid), has the effect of limiting or excluding coverage or payment for any 
health care for that individual under the terms of the employee benefit plan, 
provided that the individual is one who would otherwise be covered or entitled 
to benefits or services under the employee benefit plan. (1998, c. 321, s. 238.1; 


2001-446, s. 4.3.) 


Section Effective July 1, 2002. — This 
section was formerly numbered § 58-50-151. It 
was recodified as § 58-51-116 by Session Laws 
2001-446, s. 4.3, effective July 1, 2002, and 
applicable to health benefit plans that are in 
effect, delivered, issued for delivery, or renewed 
on or after that date. Until July 1, 2002, see 
§ 58-50-151. 


Session Laws 2001-446, s. 7, is a severability 
clause. 

Session Laws 2001-446, s. 8, provides that 
nothing in this act obligates the General As- 
sembly to appropriate funds to implement this 
act. 


§ 58-51-120. Coverage of children. 


(a) No health insurer shall deny enrollment of a child under the health 
benefit plan of the child’s parent on any of the following grounds: 
(1) The child was born out of wedlock. 
(2) The child is not claimed as a dependent on the parent’s federal income 


tax return. 


(3) The child does not reside with the parent or in the insurer’s service 


area. 


(b) If a parent is required by a court or administrative order to provide 
health benefit plan coverage for a child, and the parent is eligible for family 
health benefit plan coverage through a health insurer, the health insurer: 

(1) Must allow the parent to enroll, under the family coverage, a child who 
is otherwise eligible for the coverage without regard to any enrollment 


season restrictions. 


(2) Must enroll the child under family coverage upon application of the 
child’s other parent or the Department of Health and Human Services 
in connection with its administration of the Medical Assistance or 
Child Support Enforcement Program if the parent is enrolled but fails 
to make application to obtain coverage for the child. 

(3) May not disenroll or eliminate coverage of the child unless the health 
insurer is provided satisfactory written evidence that: 

a. The court or administrative order is no longer in effect; or 
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b. The child is or will be enrolled in comparable health benefit plan 
coverage through another health insurer, which coverage will 
take effect not later than the effective date of disenrollment. 

(c) Ifa child has health benefit plan coverage through the health insurer of 
a noncustodial parent, that health insurer shall do all of the following: 

(1) Provide such information to the custodial parent as may be necessary 
for the child to obtain benefits through that coverage. 

(2) Permit the custodial parent (or the health care provider, with the 
custodial parent’s approval) to submit claims for covered services 
without the approval of the noncustodial parent. 

(3) Make payments on claims submitted in accordance with subdivision 
(2) of this subsection directly to the custodial parent, the provider, or 
the Department of Health and Human Services. 

(d) No health insurer may impose requirements on any State agency that 
has been assigned the rights of an individual eligible for medical assistance 
under Medicaid and covered for health benefits from the insurer that are 
different from requirements applicable to an agent or assignee of any other 
individual so covered. (19938 (Reg. Sess., 1994), c. 644, s. 1; 1997-443, s. 
11A.118(a).) 


§ 58-51-125. Adopted child coverage. 


(a) Definitions. — As used in this section: | 

(1) “Child” means, in connection with any adoption or placement for 
adoption of the child, an individual who has not attained 18 years of 
age as of the date of the adoption or placement for adoption. 

(2) “Placement for adoption” means the assumption and retention by a 
person of a legal obligation for total or partial support of a child in 
anticipation of the adoption of the child. The child’s placement with a 
person terminates upon the termination of such legal obligations. 

(b) Coverage Effective Upon Placement for Adoption. — If a health benefit 
plan provides coverage for dependent children of persons covered by the plan, 
the plan shall provide benefits to dependent children placed with covered 
persons for adoption under the same terms and conditions that apply to the 
natural, dependent children of covered persons, irrespective of whether the 
adoption has become final. 

(c) Restrictions Based on Preexisting Conditions at Time of Placement for 
Adoption Prohibited. — A health benefit plan may not restrict coverage under 
the plan of any dependent child adopted by a covered person, or placed with a 
covered person for adoption, solely on the basis of any preexisting condition of 
the child at the time that the child would otherwise become eligible for 
coverage under the plan, if the adoption or placement for adoption occurs while 


the covered person is eligible for coverage under the plan. (1993 (Reg. Sess., 
1994), c. 644, s. 1.) 


§ 58-51-130. Standards for disability income insurance 
policies. 


(a) Definitions. — As used in this section: 

(1) “Disability income insurance policy” or “policy” means a policy of 
accident and health insurance that provides payments when the 
insured is unable to work because of illness, disease, or injury. 

(2) pone includes the certificates referred to in subsection (b) of this 

ection. 
_ (b) Applicability. — This section applies to all policies used in this State, 
including certificates issued under group policies that are used in this State. 
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This section also applies to a certificate issued under a policy issued and 
delivered to a trust or to an association outside of this State and covering 
persons residing in this State. 

(c) Disclosure Standards. — Every disability income insurance policy shall 
include provisions, where applicable, addressing: 

(1) Terms of renewability. 

(2) Initial and subsequent conditions of eligibility. 
(3) Nonduplication of coverage. 

(4) Preexisting conditions. 

(5) Probationary periods. 

(6) Elimination periods. 

(7) Requirements for replacement. 

(8) Recurrent conditions. 

(9) Definitions of terms. 

(d) Preexisting Conditions. — If an insurer does not seek a prospective 
insured’s medical history in the application or enrollment process, the insurer 
shall not deny a claim for disabilities that commence more than 24 months 
after the effective date of the insured person’s coverage on the grounds the 
disability is caused by a preexisting condition. A policy shall not define a 
preexisting condition more restrictively than “a condition for which medical 
advice, diagnosis, care, or treatment was received or recommended within the 
24-month period immediately preceding the effective date of coverage of the 
insured person.” 

(e) Exceptions. — Nothing in this section prohibits an insurer from: 

(1) Using an application or enrollment form designed to elicit the medical 
history of a prospective insured. 

(2) Underwriting based on answers on the form according to the insurer’s 
established standards. 

(3) Contesting the answers in accordance with G.S. 58-51-15(a)(2)a. 

(f) Required Provisions. — Each policy shall include: 

(1) A description of the principal benefits and coverage provided in the 
olicy. 
(2) Astatement of the exceptions, reductions, and limitations contained in 
the policy. 
(3) A statement of the renewal provisions, including any reservation by 
the insurer of a right to change premiums. 

(g) Other Applicable Provisions. — G.S. 58-51-95(f) applies to individual 
policies and G.S. 58-51-80(g) applies to group policies. 

(h) Other Income Sources. — If a policy contains a provision that provides 
for integration of benefits with other income sources, it shall include a 
definition of what is considered other income sources and a complete descrip- 
tion of how benefits will be reduced by other income sources, if at all. No 
disability income policy shall provide that the amount of any disability benefit 
paid to the insured shall be reduced by reason of any cost-of-living increase, 
designated as such under the federal Social Security Act, if the cost-of-living 
increase occurs during the period for which benefits are payable. (1999-351, s. 
2.) 
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ARTICLE 952. 
Joint Action to Insure Elderly. 


§ 58-52-1. Definitions. 


Wherever used in this Article, the following terms shall have the respective 
meanings hereinafter set forth or indicated, unless the context otherwise 
requires: 

(1) “Association” means a voluntary unincorporated association formed 
for the sole purpose of enabling joint and cooperative action to provide 
accident and health insurance in accordance with this Article in this 
or any other State having legislation enabling the issuance of insur- 
ance of the type provided in this Article. 

(2) “Insurer” means any insurance company which is authorized under 
Articles 1 through 64 of this Chapter to transact accident and health 
insurance business in this State. (1963, c. 1125.) 


§ 58-52-5. Joint action to insure persons 65 years of age or 
over and their spouses permitted; associations 
of insurers; individual and group policies. 


Notwithstanding any other provisions of Articles 1 through 64 of this 
Chapter or any other law which may be inconsistent herewith, any insurer 
may join with one or more other insurers to plan, develop, underwrite, offer, 
sell and provide to or for any resident person of this State, or of another state 
if permitted by the laws of such other state, who is 65 years of age or over and 
to the spouse of such person, insurance against financial loss from accident or 
sickness, or both. Such insurance may also cover an employer’s nonresident 
employees and nonresident retired employees 65 years of age or older and their 
spouses, provided such employees are regularly employed within this State or 
were so employed at the time of their retirement. Such insurance may be 
offered, issued and administered through an association of two or more 
insurers which association is formed for the purpose of offering, selling, issuing 
and administering such insurance, and may be in the form of a policy insuring 
a resident who is 65 years of age or older, and the spouse of such resident, if 
any, or in the form of a group policy insuring residents 65 years of age or older 
and the spouses of such residents, or in both forms. On such insurance each 
insurer shall be severally liable for a percentage of the risks determined under 
the articles of association of the association. The insurer members of such 
association may agree with respect to premium rates, policy provisions, 
commission rates and other matters within the scope of this Article. (1963, c. 
1125; 1965, c. 677; 1991, c. 720, s. 72.) 


§ 58-52-10. Regional plans authorized. 


If “over 65” accident and health insurance plans exist or hereafter come into 
existence in other states pursuant to legislative authority similar to that 
herein given, North Carolina insurers may jointly participate with insurers of 
such other states in forming a regional plan to carry out the purposes of this 
Article. Any association formed for the operation of a regional plan shall be 
exempt from the provisions of G.S. 58-3-85 and may engage in business in 


North Carolina through its i 
licensed: (1963-2 Ne : insurer members only, without being separately 
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§ 58-52-15. Forms and rate manuals subject to § 58-51-1; 
disapproval of rates. 


The forms of the policies, applications, certificates or other evidence of 
insurance coverage and the rate manual showing rates, rules and classification 
of risks applicable thereto shall be subject to the applicable provisions of G.S. 
58-51-1. The Commissioner may disapprove the premium rates for such 
insurance, or any class thereof, if he finds that such rates are by reasonable 
assumptions excessive in relation to the benefits provided. In determining 
whether such rates by reasonable assumptions are excessive in relation to the 
benefits provided, the Commissioner shall give due consideration to past and 
prospective claim experience on such insurance, or other comparable insur- 
ance, within and outside this State, and to fluctuations in such claim 
experience, to a reasonable risk charge, to contribution to surplus and 
contingency funds, to past and prospective expenses, both within and outside 

this State, and to all other relevant factors within and outside this State, 
including any differing operating methods of the insurers joining in the issue 
of such insurance. In the event of any such disapproval, the decision of the 
Commissioner shall be subject to review under G.S. 58-2-75. In exercising the 
powers conferred by this section, the Commissioner shall not be bound by any 
other requirements of Articles 1 through 64 of this Chapter with respect to 
standard provisions required to be included in the forms of the policies, 
applications, certificates or other evidence of insurance coverage filed with the 
Commissioner. (1963, c. 1125.) 


§ 58-52-20. Organization of associations of insurers; pow- 
Node ers; annual statements; mutual insurers may 
participate. 


An association formed for the purposes of this Article shall adopt articles of 
association for the organization, administration and regulation of its affairs, 
which articles of association and any amendments thereto shall be filed within 
30 days of adoption of same with the Commissioner. Such association may 
establish requirements for membership of insurers, hold title to property, incur 
expenses for advertising, soliciting and administering such insurance, includ- 
ing payment of salary or compensation to persons employed by it, enter into 
contracts, limit the liability of and among its members, and shall be subject to 
the provisions of G.S. 1-69.1. 

Such association shall file annually with the Commissioner, on such date 
and in such form as the Commissioner may prescribe, a statement with respect 
to its operations. . o 

For the purpose of implementing joint action of insurers in furnishing 
accident and health insurance coverage to persons 65 years of age and older 
and their spouses, in accordance with the intent of this Article as expressed 
herein, insurers operating on a mutual plan, or on any other membership 
basis, may participate in such a plan, and the persons insured through the 
plan shall not be entitled to membership in any such insurer nor shall they be 
entitled to any dividend rights, voting rights, or any other rights peculiar to 
mutual insurance policyholders and participants in membership insurance 
plans. (1963, c. 1125; 1991, c. 720, s. 4.) 


§ 58-52-25. No additional licensing required. 


Accident and health insurance authorized by this Article and offered by or 
through an association formed for the purpose of this Article may be solicited 
and offered directly by such association, any insurer member of such associa- 
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tion, and by or through any person authorized by the Department to sell 
accident and health insurance in this State, without any additional license 
being required. (1963, c. 1125; 1991, c. 720, s. 60.) 


ARTICLE 53. 


Group Health Insurance Continuation and Conversion 
Privileges. 


Part 1. Continuation. 


§ 58-53-1. Definitions. 


As used in this Article, the following terms have the meanings specified: 
(1) “Group policy” means a group accident and health insurance policy 

issued by an insurance company and a group contract issued by a 

service corporation or health maintenance organization or similar 

corporation or organization. 

“Individual policy” or “converted policy” means an individual health 

insurance policy issued by an insurance company or an individual 

contract issued by a service corporation or health maintenance 
organization or similar corporation or organization. 

(3) “Insurance” and “insured” refer to coverage under a group policy, 
individual policy or converted policy on a premium-paying basis, and 
do not include coverage provided by reason of a disability extension. 

(4) “Insurer” means the entity issuing a group policy or an individual or 
converted policy. 

(5) “Medicare” means Title XVIII of the United States Social Security Act 
as added by the Social Security Amendments of 1965 or as later 
amended or superseded. 

(5a) “Member” or “employee” includes an insured spouse or dependent of 
a member or of an employee. 

(6) “Premium” includes any premium or other consideration payable for 

_ coverage under a group or individual policy. 

(7) “Reasonable and customary” means the most frequently used level of 
charge made for the supplies or for a specific service in the geographic 
subarea in which such supplies or services are received, of like kind or 
by physicians, or other practitioners, with similar qualifications. 
(1981,.c. 706, s..1; 1983, c. 142, s. 1; 1997-259, s. 10.) 


(2 


— 


§ 58-53-5. Continuation of group hospital, surgical, and 
major medical coverage after termination of 
employment or membership. 


A group policy delivered or issued for delivery in this State that insures 
employees or members for hospital, surgical or major medical insurance on an 
expense Incurred or service basis under this Chapter, other than for specific 
diseases or for accidental injuries only, shall provide that employees or 
members whose coverage under the group policy would otherwise terminate 
because of termination of active employment or membership, or termination of 
membership in the eligible class or classes under the policy, shall be entitled to 
sea their hospital, surgical, and medical insurance under that group 
ae icy, for themselves and their eligible spouses and dependents with respect to 
whom they were insured on the date of termination, subject to all of the group 
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policy’s terms and conditions and to the conditions specified in this Part. 
Provided, the terms and conditions set forth in this Part are intended as 
minimum requirements and shall not be construed to impose additional or 
different requirements upon those group hospital, surgical, or major medical 
plans that provide continuation benefits equal to or better than those required 
in this Part. (1981, c. 706, s. 1; 1997-259, s. 11.) 


§ 58-53-10. Eligibility. 


Continuation shall only be available to an employee or member who has 
been continuously insured under the group policy, or for similar benefits under 
any other group policy that it replaced, during the period of three consecutive 
months immediately before the date of termination. The employee or member 
may elect continuation for a period of not fewer than 60 days after the date of 
termination or loss of eligibility. The employee or member shall make the first 
contribution upon the election to continue coverage, and the coverage shall be 
retroactive to the date of termination or loss of eligibility. (1981, c. 706, s. 1; 
2001-334, s. 7.1.) 


Editor’s Note. — Session Laws 2001-334, s. 2001-334, s. 7.1, effective October 1, 2001, sub- 
19 is a severability clause. stituted “before” for “prior to” in the first sen- 
Effect of Amendments. — Session Laws tence, and added the last two sentences. 


§ 58-53-15. Exception. 


_ Continuation shall not be available for any person who is or could be covered 
by any other arrangement of hospital, surgical, or medical coverage for 
individuals in a group, whether insured or uninsured, within 31 days imme- 
diately following the date of termination; or whose insurance terminated 
because he failed to pay any required contribution for the insurance. (1981, c. 
706, s. 1.) 


§ 58-53-20. Benefits not included. 


Continuation is not required to include dental, vision care, or prescription 
drug benefits, or any other benefits provided under the group policy in addition 
to its hospital, surgical, or major medical benefits. (1981, c. 706, s. 1.) 


§ 58-53-25. Notification to employee. 


In addition to the notification requirement set forth in G.S. 58-53-40, 
notification may be included on insurance identification cards or may be given 
by the employer, orally or in writing as a part of the exit process from the 
employment. (1981, c. 706, s. 1.) 


§ 58-53-30. Payment of premiums. 


An employee or member electing continuation must pay to the group 
policyholder or his employer, in advance, the amount of contribution required 
by the policyholder or employer, but not more than one hundred two percent 
(102%) of the full group rate for the insurance applicable under the group 
policy on the due date of each payment. The employee or member may not be 
required to pay the amount of the contribution less often than monthly. In 
order to be eligible for continuation of coverage, the employee or member must 
make a written election of continuation, on a form furnished by the group 
policyholder or by the insurer. (1981, c. 706, s. 1;-1999-273, s. 1; 2001-334, s: 


7.2.) 
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Editor’s Note. — Session Laws 2001-334, s. “policyholder, and pay the first contribution, in 
19 is a severability clause. advance, to the policyholder or employer on or 

Effect of Amendments. — Session Laws before the date on which employee's or mem- 
2001-334, s. 7.2, effective October 1, 2001, sub- ber’s insurance would otherwise terminate” at 
stituted “policyholder or by the insurer” for the end of the section. 


§ 58-53-35. Termination of continuation. 


(a) Continuation of insurance under the group policy for any person shall 
terminate on the earliest of the following dates: 

(1) The date 18 months after the date the employee’s or member's 
insurance under the policy would otherwise have terminated because 
of termination of employment or members; 

(2) The date ending the period for which the employee or member last 
makes his required contribution, if he discontinues his contributions; 

(3) The date the employee or member becomes or is eligible to become 
covered for similar benefits under any arrangement of coverage for 
individuals in a group, whether insured or uninsured; 

(4) The date on which the group policy is terminated or, in the case of a 
multiple employer plan, the date his employer terminates participa- 
tion under the group master policy. When this occurs the employee or 
member shall have the privilege described in G.S. 58-53-45 if the date 
of termination precedes that on which his actual continuation of 
insurance under that policy would have terminated. The insurer that 
insured the group before the date of termination shall make a 
converted policy available to the employee or member. 

(b) Notwithstanding subdivision (a)(4) of this section, if the employer 
replaces the group policy with another group policy, the employee is entitled to 
continue under the successor group policy for any unexpired period of contin- 
uation to which the employee is entitled. (1981, c. 706, s. 1; 1983, c. 142, s. 2; 
1993, ¢..529, s. 3.8; 1997-259} s/ 12.) 


Legal Periodicals. — For survey of 1981 
administrative law, see 60 N.C.L. Rev. 1165 
(1982). 


§ 58-53-40. Notification. 


_A notification of the continuation privilege shall be included in each 
individual certification of coverage. (1981, c. 706, s. 1.) 


Part 2. Conversion. 


§ 58-53-45. Right to obtain individual policy upon termi- 


nation of group hospital, surgical or major 
medical coverage. 


A group policy delivered or issued for delivery in this State that insures 
employees or members for hospital, surgical, or medical insurance on an 
expense incurred or service basis under Articles 1 through 67 of this Chapter 
other than for specific diseases or for accidental injuries only, shall provide that 
an employee or member whose insurance under the group policy has been 
terminated shall be entitled to have a converted policy issued to him by the 
insurer under whose group policy he was last insured, without evidence of 
insurability, subject to the terms and conditions specified in this Part. 
Provided, the terms and conditions set forth in this Part are intended as 
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minimum requirements and shall not be construed to impose additional or 
different requirements upon those group hospital, surgical, or major medical 
plans already in force, or hereafter placed into effect, that provide conversion 
benefits equal to or better than those required in this Part. (1981, c. 706, s. 1.) 


§ 58-53-50. Restrictions. 


A converted policy shall not be available to an employee or member if 
termination of his insurance under the group policy occurred because: 

(1) Of termination of employment or membership and either he was not 
entitled to continuation of group coverage under Part 1 of this Article 
or failed to elect such continuation; 

(2) He failed to make timely payment of any required contribution for the 
cost of continuation of insurance; 

(3) He had not been continuously covered under the group policy or for 
similar benefits under any other group policy that it replaced during 
the period of three consecutive months immediately prior to termina- 
tion of active employment ending with such termination; 

(4) The group policy terminated or an employer’s participation termi- 
nated, and the insurance is replaced by similar coverage under 
another group policy within 31 days of date of termination; or 

(5) He failed to continue his insurance for the entire maximum period of 
18 months following termination of active employment as provided for 
in Part 1 of this Article, unless that failure to continue was because of 
change of insurer by the employer and the change of insurer was 
consummated during the one year continuation period. In that event 
the employee or member shall be entitled to be issued a converted 
policy by the insurer that provided the group policy to the employer 
before the change of insurer. (1981, c. 706, s. 1; 1983, c. 142, s. 3; 1993 
(Reg. Sess., 1994), c. 569, s. 9; 1997-259, s. 13.) 


§ 58-53-55. Time limit. 


In order to be eligible for conversion, written application and the first 
premium payment for the converted policy must be made to the insurer not 
later than 31 days after the date of termination of insurance provided under 
Part 1 of this Article. The effective date of the converted policy shall be the day 
following the later of: 

(1) The termination of insurance under the group policy when it is not 
replaced by one providing similar coverage within 31 days of the 
termination date of the immediately prior group plan; or 

(2) The termination of the period of continued coverage under the group 
policy or policies. (1981, c. 706, s. 1; 1993 (Reg. Sess., 1994), c. 569, s. 
10; 1997-259, s. 14.) 


§ 58-53-60. Premium. 


(a) The premium for the converted policy or group conversion trust certifi- 
cate shall be determined in accordance with the insurer’s table of premium 
rates applicable to the age and class of risk to be covered under that policy and 
to the type and amount of insurance provided. 

(b) All insurers licensed to do business in this State, who issue conversion 
policies or group conversion trust certificates under this Part, have the right to 
increase that element of the premium that applies to hospital room and board 
benefit increases provided for in G.S. 58-53-95(5) by an amount proportionate 
to the increase promulgated by the Commissioner. Such premium increases 
shall be filed with the Commissioner. 
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(c) All premium rates and adjustments to premium rates for converted 
policies or group conversion trust certificates shall be reasonable and must be 
filed with and approved by the Commissioner prior to use. A premium rate 
shall be deemed to be reasonable if the insurer demonstrates that the premium 
charged is expected to produce an incurred loss ratio to earned premiums of not 
less than sixty percent (60%) for all policies or group conversion trust 
certificates providing similar benefits offered and issued by the insurer. If an 
insurer experiences an incurred loss ratio of greater than eighty percent (80%) 
for all such policies, it shall be deemed reasonable for that insurer to increase 
premium rates to a level that will produce a prospective incurred loss ratio of 
no greater than eighty percent (80%), and the insurer shall file such new rates 
with the Commissioner not more often than once a year. (1981, c. 706, s. 1; 
1983, c. 669; 1995, c. 517, s. 30.) 


§ 58-53-65. Coverage. 


The converted policy shall cover the employee or member and his eligible 
dependents who were covered by the group policy on the date of termination of 
insurance. At the option of the insurer, a separate converted policy may be 
issued to cover any such eligible dependent. (1981, c. 706, s. 1.) 


§ 58-53-70. Exclusions. 


An insurer shall not be required to issue a converted policy covering any 
person if such person is or can be covered by Medicare. Furthermore, an 
insurer shall not be required to issue a converted policy covering any person if: 

(1)a. Such person is covered for similar benefits by another hospital, 
surgical, medical or major medical expense insurance policy, or 
hospital or medical service subscriber contract or medical practice 
or other prepayment plan, or by any other plan or program; 

b. Such person is or could be covered for similar benefits, whether or 
not covered for such benefits, under any arrangement of coverage 
for individuals in a group, whether insured or uninsured; or 

c. Similar benefits are provided for or available to such person, 
whether or not covered for such benefits, by reason of any State or 
federal law; and 

(2) The benefits under sources of the kind referred to in subdivision (1)a 
of this section for such person, or benefits provided or available under 
sources of the kind referred to in subdivisions (1)b and (1)c of this 
section for such person, together with the converted policy’s benefits 
would result in overinsurance according to the insurer’s standards for 
overinsurance; or 

(3) An enrollee’s enrollment in a health maintenance organization has 
been terminated for cause in accord with the terms of the enrollee’s 
evidence of coverage or the health maintenance organization’s con- 

tract with the group. (1981, c. 706, s. 1; 1991, c. 195, s. 2.) 


§ 58-53-75. Information. 


es converted policy may provide that an insurer may at any time request 
information of an insured policyholder with respect to any person covered 
thereunder as to whether he is covered for the similar benefits described in 
G.S. 58-53-70(1)a or is or could be covered for the similar benefits described in 
G.S. 58-53-70()b and 58-53-70(1)c. The converted policy may provide that as 
of any premium due date an insurer may refuse to renew the policy or the 
coverage of any insured person for the following reasons only: 
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(1) Either those similar benefits for which such person is or could be 
covered, together with the converted policy’s benefits, would result in 
overinsurance according to the insurer’s standards for overinsurance, 
or the policyholder of the converted policy fails to provide the 
requested information; 

(2) Fraud or material misrepresentation in applying for any benefits 
under the converted policy; 

(3) Eligibility of any insured person for coverage under Medicare, or 
under any other State or federal law providing benefits substantially 

_ similar to those provided by the converted policy; or 

(4) Termination of an enrollee’s enrollment in a health maintenance 
organization for cause in accord with the terms of the enrollee’s 
evidence of coverage or the health maintenance organization’s con- 
tract with the group. (1981, c. 706, s. 1; 1991, c. 195, s. 3.) 


§ 58-53-80. Excess benefits. 


An insurer shall not be required to issue a converted policy providing 
benefits in excess of the equivalent value of hospital, surgical, or major medical 


persian under the group policy from which conversion is made. (1981, c. 706, 
ee 


§ 58-53-85. Preexisting conditions. 


The converted policy shall not exclude, as a preexisting condition, any 
condition covered by the group policy. However, the converted policy may 
provide for a reduction of its hospital, surgical or medical benefits by the 
amount of any such benefits payable under the group policy after the 
individual’s insurance terminates thereunder. The converted policy may also 
provide that during the first policy year the benefits payable under the 
converted policy, together with the benefits payable under the group policy, 
shall not exceed those that would have been payable had the individual’s 
insurance under the group policy remained in force and effect. (1981, c. 706, s. 
1.) 


§ 58-53-90. Basic coverage plans. 


(a) Subject to the provisions of this Article, if the group insurance policy 
from which conversion is made insures the employee or member for basic 
hospital and surgical expense insurance, the employee or member shall be 
entitled to obtain a converted policy providing, at his option, coverage on an 
expense incurred basis under any of the following plans: 

(1) Plan A: 

a. Hospital room and board daily expense benefits in a maximum 
dollar amount approximating the average semiprivate rate 
charged in the major metropolitan area of this State, for a 
maximum duration of 70 days; 

b. Miscellaneous hospital expense benefits up to a maximum amount 
of 10 times the hospital room and board daily expense benefits; 
and 

c. Surgical expense benefits according to a surgical procedures sched- 
ule consistent with those customarily offered by the insurer under 
group or individual health insurance policies and providing a 
maximum benefit of eight hundred dollars ($800.00). 

(2) Plan B: ; 

Identical to Plan A, except that (i) the maximum hospital room and 

board daily expense benefit is seventy-five percent (75%) of the 
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corresponding Plan A maximum and (ii) the surgical schedule maxi- 
mum is six hundred dollars ($600.00). 

(3) Plan C: 
Identical to Plan A, except that (i) the maximum hospital room and 
board daily expense benefit is fifty percent (50%) of the corresponding 
Plan A maximum and (11) the surgical schedule maximum is four 
hundred dollars ($400.00). . 

(b) The maximum dollar amount for the maximum hospital room and board 
daily expense benefit of Plan A shall be determined by the Commissioner and 
may be redetermined by him from time to time as to converted policies issued 
subsequent to such redetermination. Such redetermination shall not be made 
more often than once in three years. The Plan A maximum, and the corre- 
sponding maximums in Plans B and C, shall be rounded to the nearest 
multiple ten dollars ($10.00), provided that rounding may be to the next higher 
or lower multiple of ten dollars ($10.00) if otherwise exactly midway between. 
(TOSI cerUGiceels) 


§ 58-53-95. Major medical plans. 


Subject to the provisions of this Article, if the group policy from which 
conversion is made insures the employee or member for major medical expense 
insurance, the employee or member shall be entitled to obtain a converted 
policy providing catastrophic or major medical coverage under a plan meeting 
the following requirements: 
(1) Amaximum benefit at least equal to either, at the option of the insurer, 
a. A maximum payment per covered person for all covered medical 
expenses incurred during that person’s lifetime, equal to the 
lesser of the maximum benefit provided under the group policy or 
one hundred thousand dollars ($100,000); or 

b. A maximum payment for each unrelated injury or sickness, equal 
to the lesser of the maximum benefit provided under the group 
policy or one hundred thousand dollars ($100,000). 

(2) Payment of benefits at the rate of eighty percent (80%) of covered 
medical expenses that are in excess of the deductible, until twenty 
percent (20%) of such expenses in a benefit period reaches one 
thousand dollars ($1,000), after which benefits will be paid at the rate 
of one hundred percent (100%) during the remainder of such benefit 
period. Payment of benefits for outpatient treatment of mental illness, 
if provided in the converted policy, may be at a lesser rate but not less 
than fifty percent (50%). 

(3) A deductible for each benefit period which, at the option of the insurer, 
shall be G) the sum of the benefits deductible and one hundred dollars 
($100.00), or (ii) the corresponding deductible in the group policy. The 
term “benefits deductible,” as used in this Part, means the value of 
any benefits provided on an expense incurred basis that are provided 
with respect to covered medical expenses by any other group or 
individual hospital, surgical, or medical insurance policy or medical 
practice or other prepayment plan, or any other plan, or program 
whether insured or uninsured, or by reason of any State or federal law 
and if, pursuant to G.S. 58-53-100, the converted policy provides both 
basic hospital or surgical coverage and major medical coverage, the 
value of such basic benefits. 

If the maximum benefit is determined by subdivision (1)a of this 
section, the insurer may require that the deductible be satisfied 
during a period of not less than three months if the deductible is one 
hundred dollars ($100.00) or less, and not less than six months if the 
deductible exceeds one hundred dollars ($100.00). 
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(4) The benefit period shall be each calendar year when the maximum 
benefit is determined by subdivision (1)a of this section or 24 months 
piaen the maximum benefit is determined by subdivision (1)b of this 
section. 

(5) The term “covered medical expenses,” as used in this Part, shall 
include, in the case of hospital room and board charges, at aminimum 
the lesser of the dollar amount in G.S. 58-53-90(a)(1) and the average 
semiprivate room and board rate for the hospital in which the 
individual is confined, and at a minimum twice such amount for 
charges in an intensive care unit. Any surgical procedures schedule 
shall be consistent with those customarily offered by the insurer 
under group or individual health insurance policies and must provide 
at ene a os thousand two hundred dollar ($1,200) maximum. (1981, 
& Rist? 


§ 58-53-100. Alternative plans. 


At the option of the insurer, such plans of benefits set forth in G.S. 58-53-90 
and 58-53-95 may be provided under one policy. Instead of providing the plans 
of benefits set forth in G.S. 58-53-90 and 58-53-95, the insurer may elect to 
provide a policy of comprehensive medical expense benefits without first dollar 
coverage. Said policy shall conform to the requirements of G.S. 58-53-95; 
provided, however, that an insurer electing to provide such a policy shall make 
available the following deductible options: one hundred dollars ($100.00), five 
hundred dollars ($500.00), and one thousand dollars ($1,000). Alternatively, 
such a policy may provide for deductible options equal to the greater of the 
benefits deductible and the amount specified in the preceding sentence. (1981, 
Grit 06; 180015) 


§ 58-53-105. Insurer option. 


The insurer may, at its option, offer alternative plans for group health 
conversion in addition to those required by this Part. Furthermore, if any 
insurer customarily offers individual policies on a service basis, that insurer 
may, in lieu of converted policies on an expense incurred basis, make available 
converted policies on a service basis which, in the opinion of the Commissioner 
satisfy the intent of this Part. (1981, c. 706, s. 1.) 


§ 58-53-110. Other conversion provisions. 


(a) If coverage would in any event have been continued under the group 
policy on an employee following his retirement prior to the time he is or could 
be covered by Medicare and provided he would have been eligible for contin- 
uation under the group policy as specified in G.S. 58-53-10, the employee or 
member may elect, in lieu of such continuation of group insurance, to have the 
same conversion rights as would apply had that insurance terminated at 
retirement. Con 

(b) The converted policy may provide for reduction or termination of 
coverage of any person upon his eligibility for coverage under Medicare or 
under any other State or federal law providing for benefits similar to those 
provided by the converted policy. 

-(c) Subject to the conditions set forth in this subsection, the conversion 
privilege shall also be available (i) to the surviving spouse, if any, at the death 
of the employee or member, with respect to the spouse and any eligible children 
whose coverage under the group policy terminates by reason of such death, or 
if the group policy provides for continuation of dependents’ coverage following 
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the employee’s or member’s death, at the end of such continuation, or (11) to the 
spouse of the employee or member upon termination of coverage of the spouse 
because the spouse becomes ineligible because of divorce, separation, or 
otherwise, while the employee or member remains insured under the group 
policy, with respect to the spouse and such children whose coverage under the 
eroup policy terminates at the same time, or (iii) to a child solely with respect 
to himself upon termination of his coverage by reason of ceasing to be an 
eligible family member under the group policy, if a conversion privilege is not 
otherwise provided above with respect to such termination. ord 

(d) The insurer may elect to provide group insurance coverage in lieu of the 
issuance of a converted individual policy, notwithstanding the maximum 
period of group continuation specified in G.S. 58-53-35(1). 

(e) A notification of the conversion privilege shall be included in each 
certificate of coverage. 

(f) A converted policy which is delivered outside this State may be on a form 
which could be delivered in such other jurisdiction as a converted policy had 
the group policy been issued in that jurisdiction. (1981, c. 706, s. 1; 1983, c. 668, 
st) 


§ 58-53-115. Article inapplicable to certain plans. 


The provisions of this article shall not apply to hospital, surgical or major 
medical plans offered by employers on a self-insured basis. (1981, c. 706, s. 2.) 


ARTICLE 54. 


Medicare Supplement Insurance Minimum Standards. 


§ 58-54-1. Definitions. 


Unless the context clearly indicates otherwise, the following words, as used 
in this Article, have the following meanings: 

(1) “Applicant” means (i) in the case of an individual Medicare supple- 
ment policy or subscriber contract, the person who seeks to contract 
for insurance benefits; and (ii) in the case of a group Medicare 
Shae ta policy or subscriber contract, the proposed certificate 

older. 

(2) “Certificate” means any certificate issued under a group Medicare 
supplement policy, which certificate has been delivered or issued for 
delivery in this State. 

(3) “Insurer” includes entities subject to Articles 65 through 67 of this 
Chapter. 

(4) “Medicare” means the “Health Insurance for the Aged Act”, Title XVIII 
of the Social Security Amendments of 1965, as then constituted or 
later amended. 

(5) “Policy? means a Medicare supplement policy, which is a group or 
individual policy of accident and health insurance under Articles 1 
through 64 of this Chapter, a subscriber contract under Articles 65 
and 66 of this Chapter, or an evidence of coverage under Article 67 of 
this Chapter, other than a policy issued pursuant to a contract under 
section 1876 or section 1833 of the federal Social Security Act (42 
U.S.C. § 1395 et seq.), or an issued policy under a demonstration 
project authorized pursuant to amendments to the federal Social 
Security Act, that is advertised, marketed, or designed primarily as a 
supplement to reimbursements under Medicare for the hospital, 
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medical, or surgical expenses of persons eligible for Medicare. (1989, 
c. 729, s. 1; 1991 (Reg. Sess., 1992), c. 815, s. 1; 1993, c. 553, s. 19.) 


§ 58-54-5. Applicability and scope. 


(a) Except as otherwise specifically provided, this Article, applies to: 

(1) All policies delivered or issued for delivery in this State on or after 
August 7, 1989; and 

(2) All certificates issued under group policies that have been delivered or 
issued for delivery in this State on or after August 7, 1989. 

(b) This Article does not apply to an insurance contract of one or more 
employers or labor organizations, or of the trustees of a fund established by one 
or more employers or labor organizations, or combination thereof, for employ- 
ees or former employees or a combination thereof, or for members or former 
members, or a combination thereof, of the labor organizations. 

(c) This Article does not prohibit or apply to insurance contracts or health 
care benefit plans, including group conversion policies, that are provided to 
Medicare eligible persons and that are not marketed or held out to be Medicare 
supplement policies or benefit plans. (1989, c. 729, s. 1.) 


§ 58-54-10. Standards for policy provisions. 


(a) No policy in force in this State shall contain benefits that duplicate 
benefits provided by Medicare. 

(b) The Commissioner shall adopt rules to establish specific standards for 
provisions of policies. Such standards shall be in addition to and in accordance 
with applicable State law. No requirement of State law relating to minimum 
required policy benefits, other than the minimum standards contained in th ) 
Article, applies to policies. The standards may include without limitation to: 
terms of renewability; initial and subsequent conditions of eligibility; 
nonduplication of coverage; probationary periods; benefit limitations, excep- 
tions, and reductions; elimination periods; requirements for replacement; 
recurrent conditions; and definitions of terms. 

(c) The Commissioner may adopt rules that specify prohibited policy provi- 
sions not otherwise specifically authorized by State law that, in the opinion of 
the Commissioner, are unjust, unfair, or unfairly discriminatory to any person 
insured or proposed for coverage under a policy. 

(d) Notwithstanding any other provision of State law, a policy may not deny 
a claim for losses incurred more than six months from the effective date of 
coverage for a preexisting condition. A policy may not define a preexisting 
condition more restrictively than a condition for which medical advice was 
given or treatment was recommended by or received from a physician within 
six months before the effective date of coverage. 

(e) Repealed by Session Laws 1991 (Regular Session, 1992), c. 815, s. 3. 
(1989, c. 729, s. 1; 1991, c. 490, s. 6; 1991 (Reg. Sess., 1992), c. 815, s. 3.) 


§ 58-54-15. Minimum standards for benefits, marketing 
practices, compensation arrangements, re- 
porting practices, and claims payments. 

The Commissioner shall adopt rules to establish minimum standards for 
benefits, marketing practices, compensation arrangements, reporting prac- 
tices, and claims payments under policies. (1989, c. 729, s. 1; 1989 (Reg. Sess., 
1990), c. 941, s. 8; 1993, c. 504, s. 38.) 
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§ 58-54-20. Loss ratio standards and filing requirements. 


(a) Every insurer providing group Medicare supplement insurance benefits 
to a resident of this State pursuant to G.S. 58-54-5 shall file a copy of the 
master policy and any certificate used in this State in accordance with the 
filing requirements and procedures applicable to group policies issued in this 
State. 

(b) Policies shall return to policyholders benefits that are reasonable in 
relation to the premium charged. The Commissioner shall adopt rules to 
establish minimum standards for loss ratios of policies on the basis of incurred 
claims experience, or incurred health care expenses where coverage is provided 
by a health maintenance organization on a service rather than reimbursement 
basis, and earned premiums in accordance with accepted actuarial principles 
and practices. Every insurer providing policies or certificates in this State shall 
annually file its rates, rating schedules, and supporting documentation to 
demonstrate that it is in compliance with the applicable loss ratio standards of 
this State. All filings of rates and rating schedules shall demonstrate that the 
actual and expected losses in relation to premiums comply with the require- 
ments of this Article. Ki 

(c) No insurer shall provide compensation to its agents or other producers 
that is greater than the renewal compensation that would have been paid on 
an existing policy if the existing policy is replaced by another policy with the 
same insurer where the new policy benefits are substantially similar to the 
benefits under the old policy and the old policy was issued by the same insurer 
or insurer group. (1989, c. 729, s. 1; 1991 (Reg. Sess., 1992), c. 815, s. 4.) 


§ 58-54-25. Disclosure standards. 


(a) In order to provide for full and fair disclosure in the sale of policies, no 
policy or certificate shall be delivered in this State unless an outline of 
coverage is delivered to the applicant at the time application is made. 

(b) The Commissioner shall prescribe the format and content of the outline 
of coverage required by subsection (a) of this section. For purposes of this 
section, “format” means style, arrangement, and overall appearance, including 
such items as the size, color, and prominence of type and arrangement of text 
and captions. Such outline of coverage shall include: | 

(1) A usseupuon of the principal benefits and coverage provided in the 
policy; 

(2) Astatement of the exceptions, reductions, and limitations contained in 
the policy; 

(3) A statement of the renewal provisions, including any reservation by 
the insurer of a right to change premiums; and 

(4) A statement that the outline of coverage is a summary of the policy 
issued or applied for and that the policy should be consulted to 
determine governing contractual provisions. 

(c) The Commissioner may prescribe by rule a standard form and. the 
contents of an informational brochure for persons eligible for Medicare, which 
1s intended to improve the buyer’s ability to select the most appropriate 
coverage and improve the buyer’s understanding of Medicare. Except in the 
case of direct response insurance policies, the Commissioner may require by 
rule that the information brochure be provided to any prospective insured 
eligible for Medicare concurrently with delivery of the outline of coverage. With 
respect to direct response insurance policies, the Commissioner may require by 
rule that the prescribed brochure be provided upon request to any prospective 


insured eligible for Medicare, but in no event later than the time of policy 
delivery. 
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(d) The Commissioner may adopt rules for captions or notice requirements, 
determined to be in the public interest and designed to inform prospective 
insureds that particular insurance coverages are not Medicare supplement 
coverages, for all accident and health insurance policies sold to persons eligible 
for Medicare, other than: Medicare supplement policies; disability income 
policies; basic, catastrophic, or major medical expense policies; or single 
premium, nonrenewable policies. 

(e) The Commissioner may further adopt rules to govern the full and fair 
disclosure of the information in connection with the replacement of accident 
and health insurance policies, subscriber contracts, or certificates by persons 
eligible for Medicare. 

(f) No insurer shall use attained age as a structure or methodology for its 
Medicare supplement insurance rates unless the structure or methodology is 
fully disclosed to the applicant at the time of application or to the insured at 
the time of delivery if the purchase is by mail order. All types of solicitation 
materials shall clearly indicate that the premiums are based on attained age, 
which means that those premiums will increase each year. The Commissioner 
shall prescribe by rule the format and content of the attained age rating 
disclosure notice. The notice shall include: 

(1) Astatement that attained age rating means that rates increase as the 
insured ages or by the age group in which the insured is. 

(2) An illustration based on actual attained age that states the dollar 
amount of premium increase for the insured over a period of not less 
than 10 policy years and that displays the life expectancy of the 
insured at the beginning of the period. 

(3) A statement that premiums for other Medicare supplement policies 
that are on issue age bases do not increase as the insured ages. 

(4) Astatement that other Medicare supplement policies that are on issue 
age bases should be compared to policies on attained age bases. (1989, 
C2928. 1:199) (Reg. sess., 1992),,c.. 815, si2: 1998-211 s.412°) 


§ 58-54-30. Notice of free examination. 


Policies or certificates shall have a notice prominently printed on the first 
page of the policy or certificate or attached thereon stating in substance that 
the applicant has the right to return the policy or certificate within 30 days of 
its delivery and to have the premium refunded if, after examination of the 
policy or certificate, the applicant is not satisfied for any reason. Any refund 
made pursuant to this section shall be paid directly to the applicant by the 
insurer in a timely manner. (1989, c. 729, s. 1.) 


§ 58-54-35. Filing requirements for advertising. 


Every insurer providing Medicare supplement insurance or benefits in this 
State shall provide a copy of any Medicare supplement advertisement intended 
for use in this State whether through written, radio, or television medium to 
the Commissioner for review or approval by the Commissioner. (1989, c. 729, 
s. 1.) 


§ 58-54-40. Penalties. 


In addition to any other applicable penalties for violations of Articles 1 
through 64 or 65 and 66 or 67 of this Chapter, the Commissioner may require 
any person that has violated or is violating any provision of this Article or any 
rule adopted under this Article to either (i) cease marketing any policy or 
certificate in this State that is related directly or indirectly to a violation or (ii) 
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take such actions as are necessary to comply with this Article or such rules. 
(1989, c. 729, s. 1.) 


§ 58-54-45. By reason of disability. 


(a) In addition to any rule adopted under this Article that is directly or 
indirectly related to open enrollment, an insurer shall at least make standard- 
ized Medicare Supplement Plans A, C, and J available to persons eligible for 
Medicare by reason of disability before age 65. This action shall be taken 
without regard to medical condition, claims experience, or health status. To be 
eligible, a person must submit an application during the six-month period 
beginning with the first month the person first enrolls in Medicare Part B. 

(b) Persons eligible for Medicare by reason of disability before age 65 who 
are enrolled in a managed care plan and whose coverage under the managed 
care plan is terminated through cancellation, nonrenewal, or disenrollment 
have the guaranteed right to purchase Medicare Supplement Plans A and C 
from any insurer within 63 days after the date of termination or disenrollment. 

(c) An insurer may develop premium rates specific to the disabled popula- 
tion. No insurer shall discriminate in the pricing of the Medicare supplement 
plans referred to in this section because of the health status, claims experience, 
receipt of health care, or medical condition of an applicant where an applica- 
tion for the plan is submitted during an open enrollment or is submitted within 
63 days after the managed care plan is terminated. The rates and any 
applicable rating factors for the Medicare supplement plans referred to in this 
section shall be filed with and approved by the Commissioner. (1998-211, s. 13; 
2001-334, ss. 10.1, 10.2.) 

Editor’s Note. — Session Laws 1998-211, s. Effect of Amendments. — Session Laws 
39, made this section effective November 1, 2001-334, s. 10.1, effective October 1, 2001, 
1998, and provided that this section would inserted the subsection (a) designation; in sub- 
expire on November 1, 2001. Session Laws _ section (a), substituted “Plans A, C, and J” for 
2001-334, s. 10.2 deleted the sunset provision. “Plan A”; and added subsections (b) and (c). 


Session Laws 2001-334, s. 19 is a severability 
clause. 


§ 58-54-50. Rules for compliance with federal law and 
regulations. 


The Commissioner may adopt temporary rules necessary to conform Medi- 
care supplement policies and certificates to the requirements of federal law 
and regulations, including: 

(1) Requiring refunds or credits if the policies or certificates do not meet 
loss ratio requirements. 

(2) Eevabee ae a uniform methodology for calculating and reporting loss 
ratios. 

(3) Assuring public access to policies, premiums, and loss ratio informa- 
tion of issuers of Medicare supplement insurance. 

(4) Establishing standards for Medicare Select policies and certificates. 

(5) Any other changes required by Congress or the U.S. Department of 


Health and Human Services, or any successor agency. (1998-211, s. 13; 
2001-334, s. 11.1.) 


Editor’s Note. — Session Laws 2001-334, s. inserted “temporary” preceding “rules” in the 


19 is a severability clause introductor ; ivisi 
y paragraph; and added subdivision 
Effect of Amendments. — Session Laws (5), 


2001-334, s. 11.1, effective August 3, 2001, 
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ARTICLE 55. 


Long-Term Care Insurance. 


§ 58-55-1. Short title. 


aaa ab may be cited as the “Long-Term Care Insurance Act”. (1987, c. 
We, 


§ 58-55-5. Dual options. 


(a) No policy that conditions the eligibility of benefits on prior hospitaliza- 
tion may be delivered or issued for delivery in this State unless the insurer or 
other entity offering that policy also offers a policy that does not condition 
eligibility of benefits on such a requirement. 

(b) Policies that were delivered, issued for delivery, or renewed on and after 
October 1, 1989, that did not condition the eligibility of benefits on prior 
hospitalizations shall be amended, upon the insured’s written request, to 
condition eligibility of benefits on prior hospitalization, provided that the 
insured receives the appropriate reduction in premium. (1991, c. 644, s. 24.) 


§ 58-55-10. Purposes. 


The purposes of this Article are to promote the public interest, to promote 
the availability of long-term care insurance policies, to protect applicants for 
long-term care insurance from unfair or deceptive sales or enrollment prac- 
tices, to establish standards for long-term care insurance, to facilitate public 
understanding and comparison of long-term care insurance policies, and to 
facilitate flexibility and innovation in the development of long-term care 
insurance coverage. (1987, c. 331, s. 1.) 


§ 58-55-15. Scope. 


This Article applies to long-term care insurance policies in this State. This 
Article does not supersede the obligations of any person subject to its 
provisions to comply with other applicable laws and rules if those laws and 
rules do not conflict with this Article. The laws and rules established to govern 
Medicare supplement insurance policies shall not apply to long-term care 
insurance. A policy that is not advertised, marketed, or offered as long-term 
care insurance or nursing home insurance is not subject to this Article. (1987, 
c. 331, s. 1; 1991, c. 720, s. 84.) 


§ 58-55-20. Definitions. 


As used in this Article: 

(1) “Applicant” means: 

a. In the case of an individual long-term care insurance policy, the 
person who seeks to contract for benefits; and 

b. In the case of a group long-term care insurance policy, the proposed 
certificate holder. 

(2) “Certificate” means any certificate issued under a group long-term 
care insurance policy, which policy has been delivered or issued for 
delivery in this State. . 

(3) “Group long-term care insurance” means a long-term care insurance 
policy that is delivered or issued for delivery in this State and issued 


to: 
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a. One or more employers or labor organizations, or to a trust or to 
the trustees of a fund established by one or more employers or 
labor organizations, or both, for employees or former employees 
or both, or for members or former members or both, of the 
employers or labor organizations; or 

b. Any professional, trade, or occupational association for its mem- 
bers or former or retired members, or all, if such association: 

(i) Comprises individuals all of whom are or were actively en- 
gaged in the same profession, trade, or occupation; and 

(ii) Has been maintained in good faith for purposes other than 
obtaining insurance; or 
c. An association or to a trust or to the trustee or trustees of a fund 
established, created, or maintained for the benefit of members of 
one or more associations. Prior to advertising, marketing, or 
offering such policy within this State, the association or associa- 
tions, or the insurer of the association or associations, shall file 
evidence with the Commissioner that the association or associa- 
tions have at the outset a minimum of 100 persons and have been 
organized and maintained in good faith for purposes other than 
that of obtaining insurance; have been in active existence for at 
least one year; and have a constitution and bylaws which provide 
that (i) the association or associations hold regular meetings not 
less than annually to further purposes of the members, (11) except 
for credit unions, the association or associations collect dues or 
solicit contributions from members, and (iii) the members have 
voting privileges and representation on the governing board and 
committees. Ninety days after such filing the association or 
associations will be deemed to have satisfied such organizational 
requirements, unless the Commissioner makes a finding that the 
association or associations do not satisfy those organizational 
requirements. 
d. A group other than as described in subdivisions (3)a., (3)b., and 
(3)c. of this section, subject to a finding by the Commissioner that: 
(i) The issuance of the group policy is not contrary to the best 
interest of the public; 

(ii) The issuance of the group policy would result in economies of 
acquisition or administration; and 

(ii) The benefits are reasonable in relation to the premiums 
charged. 

(4) “Long-term care insurance” means any policy or certificate advertised, 
marketed, offered, or designed to provide coverage for not less than 12 
consecutive months for each covered person on an expense incurred, 
indemnity, prepaid, or other basis, for one or more necessary or 
medically necessary diagnostic, preventive, therapeutic, rehabilita- 
tive, maintenance, or personal care services, provided in a setting 
other than an acute care unit of a hospital. “Long-term care insur- 
ance” includes group and individual policies whether issued by 
insurers, fraternal benefit societies, nonprofit health, hospital, and 
medical service corporations, prepaid health plans, health mainte- 
nance organizations, or any similar organization. “Long-term care 
Insurance” does not include any policy that is offered primarily to 
provide basic Medicare supplement coverage, basic hospital expense 
coverage, basic medical-surgical expense coverage, hospital confine- 
ment indemnity coverage, major medical expense coverage, disability 
income protection coverage, accident only coverage, specified disease 
or specified accident coverage, or limited benefit health coverage. 
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(5) “Policy” means any policy, contract, certificate, subscriber agreement, 
rider, or endorsement delivered or issued for delivery in this State by 
an insurer, fraternal benefit society, nonprofit health, hospital or 
medical service corporation, prepaid health plan, health maintenance 


Be aighection or any similar organization. (1987, c. 331, s. 1; c. 864, s. 


§ 58-55-25. Limits of group long-term care insurance. 


No group long-term care insurance coverage may be offered to a resident of 
this State under a group policy issued in another state to a group described in 
G.S. 58-55-20(3)d, unless the Commissioner or the insurance regulator of the 
other state having statutory and regulatory long-term care insurance require- 
ments substantially similar to those adopted in this State has made a 
A atta that such requirements have been met. (1987, c. 331, s. 1; 1991, 
c. 720, s. 44. 


§ 58-55-30. Disclosure and performance standards for 
long-term care insurance. 


-(a) The Commissioner may adopt rules that include standards for full and 
fair disclosure setting forth the manner, content, and required disclosures for 
the sale of long-term care insurance policies, terms of renewability, initial and 
subsequent conditions of eligibility, nonduplication of coverage provisions, 
coverage of dependents, pre-existing conditions, termination of insurance, 
probationary periods, limitations, exceptions, reductions, elimination periods, 
requirements for replacement, recurrent conditions, and definitions of terms. 

(b) No long-term care insurance policy may: 

(1) Be cancelled, nonrenewed, or otherwise terminated on the grounds of 
the age or the deterioration of the mental or physical health of the 
insured individual or certificate holder; or 

(2) Contain a provision establishing a new waiting period in the event 
existing coverage is converted to or replaced by a new or other form 
within the same company, except with respect to an increase in 
benefits voluntarily selected by the insured individual or group 
policyholder; or 

(3) Provide coverage for skilled nursing care only or provide significantly 
more coverage for skilled care in a facility than coverage for lower 
levels of care. 

(c) Pre-existing condition: 

(1) No long-term care insurance policy, other than that issued to a group 
defined in G.S. 58-55-20(3)a, shall use a definition of “pre-existing 
condition” that is more restrictive than the following: “pre-existing 
condition” means a condition for which medical advice or treatment 
was recommended by, or received from a provider of health care 
services, within six months preceding the effective date of coverage of 
an insured person. 

(2) No long-term care insurance policy, other than that issued to a group 
defined in G.S. 58-55-20(3)a, shall exclude coverage for a loss or 
confinement that is the result of a pre-existing condition unless such 
loss or confinement begins within six months following the effective 
date of coverage of an insured person. 

(d) Except as provided in G.S. 58-55-5, no long-term care insurance policy 
may be delivered or issued for delivery in this State if it: 

(1) Conditions eligibility for any benefits on a prior hospitalization re- 
quirement; or 
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(2) Conditions eligibility for benefits provided in an institutional care 
setting on the receipt of a higher level of institutional care. 

(d1) Except as provided in G.S. 58-55-5, any long-term care insurance policy 
containing any limitations or conditions for eligibility other than those 
prohibited by law shall describe in a separate paragraph of the policy, to be 
entitled “Limitations or Conditions on Eligibility for Benefits”, the limitations 
or conditions, including any required number of days of confinement. __ 

(d2) A long-term care insurance policy that contains a benefit advertised, 
marketed, or offered as home health care or a home care benefit may not 
condition receipt of benefits on a prior institutionalization requirement. 

(d3) A long-term care insurance policy that conditions eligibility for 
noninstitutional benefits on the prior receipt of institutional care shall not 
require a prior institutional stay of more than 30 days for which benefits are 

aid. 
5 (e) The Commissioner may adopt rules establishing loss ratio standards for 
long-term care insurance policies, provided that a specific reference to long- 
term care insurance policies is contained in the rules. 

(f) An individual long-term care insurance policy holder has the right to 
return the policy within 30 days of its delivery and to have the premium 
refunded if, after examination of the policy, the policyholder is not satisfied for 
any reason. Individual long-term care insurance policies shall have a notice 
prominently printed on the first page of the policy or attached thereto stating 
in substance that unless the policyholder has received benefits under the 
policy, the policyholder has the right to return the policy within 30 days of its 
delivery and to have the premium refunded if, after examination of the policy, 
the policyholder is not satisfied for any reason. 

(g) A person insured under a long-term care insurance policy issued pursu- 
ant to a direct response has the right to return the policy within 30 days of its 
delivery and to have the premium refunded if, after examination, the insured 
person is not satisfied for any reason. Long-term care insurance policies issued 
pursuant to a direct response solicitation shall have a notice prominently 
printed on the first page or attached thereto stating in substance that unless 
the insured person has received benefits under the policy, the insured person 
shall have the right to return the policy within 30 days of its delivery and to 
have the premium refunded if after examination the insured person is not 
satisfied for any reason. 

(h) An outline of coverage shall be delivered to an applicant for an individ- 
ual long-term care insurance policy at the time of application for an individual 
policy. In the case of direct response solicitations, the insurer shall deliver the 
outline of coverage upon the applicant’s request; but regardless of request shall 
make such delivery no later than at the time of policy delivery. Such outline of 
coverage shall include: 

(1) A cose buon of the principal benefits and coverage provided in the 
policy; 

(2) A statement of the principal exclusions, reductions, and limitations 
contained in the policy; 

(3) A statement of the renewal provisions, including any reservation in 
the policy of a right to change premiums; and 

(4) A statement that the outline of coverage is a summary of the policy 
issued or applied for, and that the policy should be consulted to 

determine governing contractual provisions. 

G) A certificate issued pursuant to a group long-term care insurance policy, 
which policy is delivered or issued for delivery in this State, shall include: 

(1) A cescHntion of the principal benefits and coverage provided in the 
policy; 

(2) A statement of the principal exclusions, reductions, and limitations 
contained in the policy; and 
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(3) A statement that the group master policy determines governing 
contractual provisions. | 

(j) No policy or certificate may be advertised, marketed, or offered as 
long-term care or nursing home insurance unless it complies with the provi- 
sions of this Article. 

(k) The Commissioner shall adopt rules to establish minimum standards for 
marketing practices and compensation arrangements for long-term care insur- 
ance. (1987, c. 331, s. 1; 1989, c. 207, ss. 1-4; 1989 (Reg. Sess., 1990), c. 941, s. 
9; 1991, c. 720, ss. 45, 86; c. 721, s. 85; 1993, c. 504, s. 39; c. 553, s. 20.) 


§ 58-55-31. Additional requirements. 


(a) No policy shall be used in this State unless it provides for an offer of 
nonforfeiture, which shall not be less than an offer of reduced paid-up 
insurance benefits, extended term insurance benefits, or a shortened benefit 
period. No policy shall pay a cash surrender value unless the dividends or 
belinda are applied as a reduction of future premiums or an increase in future 

enefits. 

(b) The Commissioner shall adopt rules to provide for annual reports by 
insurers of the number of claims denied, number of rescissions, and the 
percentage of sales involving the replacement of policies. 

(c) No policy shall be used in this State unless the insurer has developed a 
financial or personal asset suitability test to determine whether or not issuing 
long-term care insurance to an applicant is appropriate. For purposes of this 
section: 

(1) All insurers except those issuing life insurance that accelerates the 
death benefit for long-term care shall use the financial or suitability 
form and format standards as developed and adopted by the NAIC. A 
personal long-term care worksheet and disclosure notice of issues an 
applicant should know before buying long-term care insurance shall 
be completed and provided before an application is taken. 

(2) Each applicant that does not meet the recommended financial or 
personal asset suitability test criteria shall receive a letter of notifi- 
cation and shall be given an option to waive the results of the financial 
suitability test and proceed with the purchase of the policy. 

(d) The Commissioner shall adopt standards to handle consumer complaints 
about noncompliance with State requirements. (1997-259, s. 15.) 


§ 58-55-35. Facilities, services, and conditions defined. 


(a) Whenever long-term care insurance provides coverage for the facilities, 
services, or physical or mental conditions listed below, unless otherwise 
defined in the policy and certificate, and approved by the Commissioner, such 
facilities, services, or conditions are defined as follows: 

(1) “Adult care home” shall be defined in accordance with the terms of G.S. 
131D-2(a)(3). 

(la) “Adult day care program” shall be defined in accordance with the 
provisions of G.S. 131D-6(b). 

(2) “Chore” services include the performance of tasks incidental to activ- 
ities of daily living that do not require the services of a trained 
homemaker or other specialist. Such services are provided to enable 
individuals to remain in their own homes and may include such 
services as: assistance in meeting basic care needs such as meal 
preparation; shopping for food and other necessities; running neces- 
sary errands; providing transportation to essential service facilities; 
care and cleaning of the house, grounds, clothing, and linens. 
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(3) “Combination home” shall be defined in accordance with the terms of 
G.S. 131E-101(1). 

(4) Repealed by Session Laws 1995, c. 535, s. a 

(5) “Family care home” shall be defined in accordance with the terms of 
G.S. 1381D-2(a)(5). 

(6) Renumbered. 

(7) Repealed by Session Laws 1995, c. 535, s. 3. 

(8) “Home health services” shall be defined in accordance with the terms 
of G.S. 131E-136(3). 

(9) “Homemaker services” means supportive services provided by qualli- 
fied para-professionals who are trained, equipped, assigned, and 
supervised by professionals within the agency to help maintain, 
strengthen, and safeguard the care of the elderly in their own homes. 
These standards must, at a minimum, meet standards established by 
the North Carolina Division of Social Services and may include: 
Providing assistance in management of household budgets; planning 
nutritious meals; purchasing and preparing foods; housekeeping 
duties; consumer education; and basic personal and health care. 

(10) “Hospice” shall be defined in accordance with the terms of G.S. 
131E-176(13a). 

(11) “Intermediate care facility” shall be defined in accordance with the 
terms of G.S. 131E-176(14b). 

(12) “Nursing home” shall be defined in accordance with the terms of G.S. 
131E-101(6). 

(13) “Respite care, institutional” means provision of temporary support to 
the primary caregiver of the aged, disabled, or handicapped individual 
by taking over the tasks of that person for a limited period of time. The 
insured receives care for the respite period in an institutional setting, 
such as a nursing home, family care home, rest home, or other 
appropriate setting. 

(14) “Respite care, non-institutional” means provision of temporary sup- 
port to the primary caregiver of the aged, disabled, or handicapped 
individual by taking over the tasks of that person for a limited period 
of time in the home of the insured or other appropriate community 
location. 

(15) “Skilled Nursing Facility” shall be defined in accordance with the 
terms of G.S. 1381E-176(23). 

(16) “Supervised living facility for developmentally disabled adults” 
means a residential facility, as defined in G.S. 122C-3(14), which has 
two to nine developmentally disabled adult residents. 

(b) Whenever long-term care insurance provides coverage for organic brain 
disorder syndrome, progressive dementing illness, or primary degenerative 
dementia, such phrases shall be interpreted to include Alzheimer’s Disease. 
Clinical diagnosis of “organic brain disorder syndrome”, “progressive 
dementing illness”, and “primary degenerative dementia” must be accepted as 
evidence that such conditions exist in an insured when a pathological diagno- 
sis cannot be made; provided that such medical evidence substantially docu- 
ments the diagnosis of the condition and the insured received treatment for 
such condition. 

(c) All long-term care insurance policies must be filed with and approved by 
the Commissioner before they can be used in this State and are subject to the 
provisions of Article 38 of this Chapter. (1987, c. 331, s. 1; 1989, c. 207, ss. 5, 6: 
1991, c. 721, s. 85; 1995, c. 535, s. 3; 2001-209, s. 4.) 


Editor’s Note. — The subdivision (a)(la) subsection (a) were assigned by the Revisor of 
designation and the order of subdivisions in Statutes. 
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Section 131D-2(a)(3), referred to in subdivi- 
sion (a)(1), was repealed by Session Laws 1995, 
CADGD25 15. 

The reference in subdivision (a)(15) above to 
§ 131E-176(23) should probably now be 
§ 131E-176(17a). 

Effect of Amendments. — Session Laws 


ART. 56. THIRD PARTY ADMINISTRATORS 


§58-56-2 


2001-209, s. 4, effective June 15, 2001, rewrote 
subdivision (a)(6), which read: “Group home for 
developmentally disabled adults’ shall be de- 
fined in accordance with the terms of G.S. 
131D-2(a)(6).” Subdivision (a)(6) was renum- 
bered as (a)(16) at the direction of the Revisor of 
Statutes. 


§ 58-55-50. Rules for compliance with federal law and 
regulations. 


The Commissioner may adopt temporary rules necessary to conform long- 
term care policies and certificates to the requirements of federal law and 
regulations, including any changes required by Congress or the U.S. Depart- 
ees of Health and Human Services, or any successor agencies. (2001-334, s. 


Editor’s Note. — Session Laws 2001-334, s. 
21, makes this section effective August 3, 2001. 


Session Laws 2001-334, s. 19 is a severability 
clause. 


ARTICLE 56. 
Third Party Administrators. 


§ 58-56-1: Repealed by Session Laws 1991, c. 627, s. 2. 


§ 58-56-2. Definitions. 


The following definitions apply in this Article: 

(1) Affiliate. Any person who, directly or indirectly, through one or more 
intermediaries, controls, is controlled by, or is under common control 
with a specified entity or person. 

(2) Control. Defined in G.S. 58-19-5(2). 

(3) Insurance. Any coverage offered or provided by an insurer. 

(4) Insurer. A person who undertakes to provide life or health insurance or 
benefits in this State that are subject to this Chapter. The term 
“insurer” does not include a bona fide employee benefit plan estab- 
lished by an employer, an employee organization, or both, for which 
the insurance laws of this State are preempted pursuant to the 
Employee Retirement Income Security Act of 1974. 

(5) Third party administrator. A person who directly or indirectly solicits 
or effects coverage of, underwrites, collects charges or premiums from, 
or adjusts or settles claims on residents of this State, or residents of 
another state from offices in this State, in connection with life or 
health insurance or annuities, except any of the following: 

a. An employer on behalf of its employees or the employees of one or 
more of its affiliates. 

b. A union on behalf of its members. 

c. An insurer that is licensed under Articles 1 through 67 of this 
Chapter or that is acting as an insurer with respect to a policy 
lawfully issued and delivered by it and pursuant to the laws of a 
state in which the insurer is licensed to write insurance. 

d. An agent or broker who is licensed by the Commissioner to sell life 
or health insurance and whose activities are limited exclusively 
to the sale of insurance. 
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e. A creditor on behalf of its debtors with respect to insurance 
covering a debt between the creditor and its debtors. 

f. A trust and its trustees, agents, and employees acting pursuant to 
the trust established in conformity with 29 U.S.C. § 186. 

g. A trust exempt from taxation under section 501(a) of the Internal 
Revenue Code and its trustees and employees acting pursuant to 
the trust, or a custodian and the custodian’s agents or employees 
acting pursuant to a custodian account that meets the require- 
ments of section 401(f) of the Internal Revenue Code. 

h. A financial institution subject to supervision or examination by 
federal or state banking authorities, or a mortgage lender, to the 
extent the financial institution or mortgage lender collects and 
remits premiums to licensed insurance agents or authorized 
insurers in connection with loan payments. 

i. An attorney-at-law who adjusts or settles claims in the normal 
course of business as an attorney-at-law and who does not collect 
charges or premiums in connection with life or health insurance 
or annuities. 

j. An adjuster licensed by the Commissioner whose activities are 
limited to adjustment of claims. 

k. A person who acts solely as a TPA of one or more bona fide 
employee benefit plans established by an employer, an employee 
organization, or both, for which the insurance laws of this State 
are preempted pursuant to the Employee Income Security Act of 
1974. The person shall comply with the requirements of G.S. 
58-56-51(f). 

/. Aperson licensed as a managing general agent in this State, whose 
activities are limited exclusively to the scope of activities con- 
veyed under the license. 

(6) TPA. A third party administrator. 

(7) Underwriting. This term includes the acceptance of employer or 
individual applications for coverage of individuals in accordance with 
the written rules of the insurer, the planning and coordination of an 
insurance program, and the ability to procure bonds and excess 
insurance. (1991, c. 627, s. 1.) 


§ 58-56-5: Reserved for future codification purposes. 


§ 58-56-6. Written agreement necessary. 


(a) No TPA may act as a TPA without a written agreement between the TPA 
and the insurer. The written agreement shall be retained as part of the official 
records of both the insurer and the TPA for the duration of the agreement and 
for five years thereafter. The agreement shall contain all provisions required 
by this Article, to the extent those requirements apply to the functions 
performed by the TPA. 

(b) The agreement shall include a statement of duties that the TPA is 
expected to perform on behalf of the insurer and the kinds of insurance the 
TPA is to be authorized to administer. The agreement shall provide for 
underwriting or other standards pertaining to the business underwritten by 
the insurer. 

(c) The insurer or TPA may, with written notice, terminate the agreement 
for cause as provided in the agreement. The insurer may suspend the 
underwriting authority of the TPA during the pendency of any dispute 
regarding the cause for termination of the agreement. The insurer must fulfill 
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any lawful obligations with respect to policies affected by the agreement, 
regardless of any dispute between the insurer and the TPA. (1991, c. 627, s. 1.) 


§ 58-56-10: Repealed by Session Laws 1991, c. 627, s. 2. 


§ 58-56-11. Payment to TPA. 


If an insurer uses the services of a TPA, the payment to the TPA of any 
premiums or charges for insurance by or on behalf of the insured party is 
considered payment to the insurer. The payment of return premiums or claim 
payments forwarded by the insurer to the TPA is not considered payment to 
the insured party or claimant until the payments are received by the insured 
party or claimant. This section does not limit any right of the insurer against 
the TPA resulting from the failure of the TPA to make payments to the insurer, 
insured parties, or claimants. (1991, c. 627, s. 1.) 


§ 58-56-15: Repealed by Session Laws 1991, c. 627, s. 2. 


§ 58-56-16. Records to be kept. 


(a) Every TPA shall maintain and make available to the insurer complete 
books and records of all transactions performed on behalf of the insurer. The 
books and records shall be maintained in accordance with prudent standards 
of insurance record keeping and must be maintained for a period of at least five 
years after the date of their creation. 

(b) The Commissioner shall have access to books and records maintained by 
a TPA for the purposes of examination, audit, and inspection. The Commis- 
sioner shall keep confidential any trade secrets contained in those books and 
records, including the identity and addresses of policyholders and certificate 
holders, except that the Commissioner may use the information in any judicial 
or administrative proceeding instituted against the TPA. 

(c) The insurer shall own the records generated by the TPA pertaining to the 
insurer, but the TPA shall retain the right to continuing access to books and 
records to permit the TPA to fulfill all of its contractual obligations to insured 
parties, claimants, and the insurer. 

(d) In the event the insurer and the TPA cancel their agreement, notwith- 
standing the provisions of subsection (a) of this section, the TPA may, by 
written agreement with the insurer, transfer all records to a new TPA rather 
than retain them for five years. In this case, the new TPA shall acknowledge, 
in writing, that it is responsible for retaining the records of the prior TPA as 
required in subsection (a) of this section. (1991, c. 627, s. 1.) 


§ 58-56-20: Repealed by Session Laws 1991, c. 627, s. 2. 


§ 58-56-21. Approval of advertising. 


A TPA may use only the advertising pertaining to the business underwritten 
by an insurer that has been approved in writing by the insurer in advance of 
its use. (1991, c. 627, s. 1.) 
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§ 58-56-25: Repealed by Session Laws 1991, c. 627, s. 2. 


§ 58-56-26. Responsibilities of the insurer. 


(a) If an insurer uses the services of a TPA, the insurer is responsible for 
determining the benefits, premium rates, underwriting criteria, and claims 
payment procedures applicable to the coverage and for securing reinsurance, if 
any. The rules pertaining to these matters must be provided, in writing, by the 
insurer to the TPA. The responsibilities of the TPA as to any of these matters 
shall be set forth in the agreement between the TPA and the insurer. 

(b) It is the sole responsibility of the insurer to provide for competent 
administration of its programs. 

(c) In cases where a TPA administers benefits for more than 100 certificate 
holders on behalf of an insurer, the insurer shall, at least semiannually, 
conduct a review of the operations of the TPA. At least one semiannual review 
shall be an on-site audit of the operations of the TPA. (1991, c. 627, s. 1.) 


§ 58-56-30: Repealed by Session Laws 1991, c. 627, s. 2. 


§ 58-56-31. Premium collection and payment of claims. 


(a) All insurance charges or premiums collected by a TPA on behalf of or for 
an insurer, and the return of premiums received from that insurer, shall be 
held by the TPA in a fiduciary capacity. These funds shall be immediately 
remitted to the person entitled to them or shall be deposited promptly in a 
fiduciary account established and maintained by the TPA in a federally or 
State insured financial institution. The agreement between the TPA and the 
insurer shall require the TPA to periodically render an accounting to the 
insurer detailing all transactions performed by the TPA pertaining to the 
business underwritten by the insurer. 

(b) If charges or premiums deposited in a fiduciary account have been 
collected on behalf of or for one or more insurers, the TPA shall keep records 
clearly recording the deposits in and withdrawals from the account on behalf 
of each insurer. The TPA shall keep copies of all the records and, upon request 
of an insurer, shall furnish the insurer with copies of the records pertaining to 
the deposits and withdrawals. 

_ (c) The TPA shall not pay any claim by withdrawals from a fiduciary account 
in which premiums or charges are deposited. Withdrawals from this account 
shall be made only as provided in the agreement between the TPA and the 
insurer. The agreement shall address, but not be limited to, the following: 
(1) Remittance to an insurer entitled to remittance. 
(2) Deposit in an account maintained in the name of the insurer. 
(3) Transfer to and deposit in a claims-paying account, with claims to be 
paid as provided in subsection (d) of this section. 
(4) Payment to a group policyholder for remittance to the insurer entitled 
to the remittance. 
(5) Payment to the TPA of its commissions, fees, or charges. 
(6) Remittance of a return premium to the person entitled to the return 


premium. 
(d) All claims paid by the TPA from funds collected on behalf of or for an 


insurer shall be paid only on drafts or checks of and as authorized by the 
insurer, (1991, c.627,s. 1.) 
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§ 58-56-35: Repealed by Session Laws 1991, c. 627, s. 2. 


§ 58-56-36. Compensation to the TPA. 


A TPA shall not enter into any agreement or understanding with an insurer 
that makes the amount of the TPA’s commissions, fees, or charges contingent 
upon savings effected in the adjustment, settlement, and payment of losses 
covered by the insurer’s obligations. This section does not prohibit a TPA from 
receiving performance-based compensation for providing hospital or other 
auditing services and does not prevent the compensation of a TPA from being 
based on premiums or charges collected or the number of claims paid or 
processed. (1991, c. 627, s. 1.) 


§ 58-56-40: Repealed by Session Laws 1991, c. 627, s. 2. 


§ 58-56-41. Notice to covered individuals; disclosure of 
charges and fees. | 


(a) When the services of a TPA are used, the TPA shall provide a written 
notice approved by the insurer to covered individuals advising them of the 
identity of, and relationship among, the TPA, the policyholder, and the insurer. 

(b) When a TPA collects funds, the reason for collection of each item must be 
identified to the insured party and each item must be shown separately from 
any premium. Additional charges may not be made for services to the extent 
the services have been paid for by the insurer. 

(c) The TPA shall disclose to the insurer all charges, fees and commissions 
received from all services in connection with the provision of administrative 
services for the insurer, including any fees or commissions paid by insurers 
providing reinsurance. (1991, c. 627, s. 1.) 


§ 58-56-45: Repealed by Session Laws 1991, c. 627, s. 2. 


§ 58-56-46. Delivery of materials to covered individuals. 


Any policies, certificates, booklets, termination notices, and other written 
communications delivered by the insurer to the TPA for delivery to insured 
parties or covered individuals shall be delivered by the TPA promptly after 
receipt of instructions from the insurer to deliver them. (1991, c. 627, s. 1.) 


§ 58-56-50: Repealed by Session Laws 1991, c. 627, s. 2. 


§ 58-56-51. License required. 


(a) No person shall act as, offer to act as, or hold himself or herself out as a 
TPA in this State without a valid TPA license issued by the Commissioner. 
Licenses shall be renewed annually. 

(b) Each application for the issuance or renewal of a license shall be made 
upon a form prescribed by the Commissioner and shall be accompanied by a 
nonrefundable filing fee of one hundred dollars ($100.00) and evidence of 
maintenance of a fidelity bond, errors and omissions liability insurance, or 
other security, of a type and in an amount to be determined by rules of the 
Commissioner. Applications for issuance of licenses shall include or be accom- 
panied by the following information and documents: 
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(1) All organizational documents of the TPA, including any articles of 
incorporation, articles of association, partnership agreement, trade 
name certificate, or trust agreement, any other applicable documents, 
and all amendments to these documents. 

(2) The bylaws, rules, regulations, or similar documents regulating the 
internal affairs of the TPA. 

(3) The names, addresses, official positions, and professional qualifica- 
tions of the individuals who are responsible for the conduct of affairs 
of the TPA, including all (4) members of the board of directors, board 
of trustees, executive committee, or other governing board or commit- 
tee, (ii) the principal officers in the case of a corporation or the 
partners or members in the case of a partnership or association, (iii) 
all shareholders holding directly or indirectly ten percent (10%) or 
more of the voting securities of the TPA, and (iv) any other person who 
exercises control or influence over the affairs of the TPA. 

(4) Annual financial statements or reports for the two most recent years 
that prove that the applicant is solvent and any other information the 
Commissioner may require in order to review the current financial 
condition of the applicant. 

(5) A general description of the business operations, including informa- 
tion on staffing levels and activities proposed in this State and 
nationwide. The description must provide details setting forth the 
TPA’s capability for providing a sufficient number of experienced and 
qualified personnel in the areas of claims processing, record keeping, 
and underwriting. 

(6) If the applicant will be managing the solicitation of new or renewal 
business, evidence that it employs or has contracted with an agent 
licensed by this State for soliciting and taking applications. Any 
applicant that intends to directly solicit insurance contracts or to 
otherwise act as an insurance agent must provide proof of having a 
license as an insurance agent in this State. 

(7) Any other pertinent information required by rules of the Commis- 
sioner. 

The information required by subdivisions (1) through (7) of this subsection, 
including any trade secrets, shall be kept confidential; provided that the 
Commissioner may use that information in any judicial or administrative 
proceeding instituted against the TPA. Applications for renewals of licenses 
shall include or be accompanied by any changes in the information required by 
subdivisions (1) through (7) of this subsection. 

(c) Each applicant shall make available for inspection by the Commissioner 
ne of all contracts with insurers or other persons using the services of the 

(d) The Commissioner may refuse to issue a license if the Commissioner 
determines that the TPA, or any individual responsible for the conduct of 
affairs of the TPA as defined in subdivision (b)(3) of this section, 1s not 
competent, trustworthy, financially responsible in accordance with subsection 
(b) of this section, or of good personal and business reputation, or has had an 
pene or a TPA license denied, suspended, or revoked for cause by any 

ate. 

(e) A TPA is not required to be licensed as a TPA in this state if all of the 
following conditions are met: 

(1) The TPA’s principal place of business is in another state. 

(2) The TPA is not soliciting business as a TPA in this State. 

(3) In the case of any group policy or plan of insurance serviced by the 
TRAS no more than either five percent (5%) or 100 certificate holders, 
whichever is fewer, reside in this State. 
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(f) A person is not required to be licensed as a TPA in this State if the person 
provides services exclusively to one or more bona fide employee benefit plans 
each of which is established by an employer, an employee organization, or both, 
and for which the insurance laws of this State are preempted pursuant to the 
Employee Retirement Income Security Act of 1974. Persons who are not 
required to be licensed shall register with the Commissioner annually, verify- 
ing their status as described in this subsection. 

(g) A TPA shall notify the Commissioner of any material change in its 
ownership, control, or other fact or circumstance affecting its qualification for 
a license in this State, within 10 business days after the change. 

(h) No bonding shall be required by the Commissioner of any TPA whose 
business is restricted solely to benefit plans that are either fully insured by an 
authorized insurer or that are bona fide employee benefit plans established by 
an employer, any employee organization, or both, for which the insurance laws 
of this State are preempted pursuant to the Employee Retirement Income 
Security Act of 1974. (1991, c. 627, s. 1.) 


§ 58-56-55: Repealed by Session Laws 1991, c. 627, s. 2. 


§ 58-56-56. Waiver of application for license. 


Upon request from a TPA, the Commissioner may waive the application 
requirements of G.S. 58-56-51(b) if the TPA has a valid license as a TPA issued 
in a state that has standards for TPAs that are at least as stringent as those 
contained in this Article. (1991, c. 627, s. 1.) 


§ 58-56-60: Repealed by Session Laws 1991, c. 627, s. 2. 
§ 58-56-61: Reserved for future codification purposes. 


§ 58-56-65. Committee on Third Party Administrators. 


The Commissioner is authorized to appoint a Committee on Third Party 
Administrators in conformance with the provisions of G.S. 58-2-30. (1987, c. 
676, s. 1.) 


§ 58-56-66. Grounds for suspension or revocation of li- 
cense. 


(a) The Commissioner shall, after notice and opportunity for hearing, 
suspend or revoke the license of a TPA if the Commissioner finds that either of 
the following apply to the TPA: 

(1) The TPA is using methods or practices in the conduct of its business 
that render its further transaction of business in this State hazardous 
| or injurious to insured persons or the public. 
(2) The TPA has failed to pay any judgment rendered against it in this 
State within 60 days after the judgment has become final. 

(b) The Commissioner may, after notice and opportunity for hearing, sus- 
pend or revoke the license of a TPA if the Commissioner finds that any of the 
following apply to the TPA: ae 

(1) The TPA has violated a rule or an order of the Commissioner or any 
provision of this Chapter. . 

(2) The TPA has refused to be examined or to produce its accounts, 
records, and files for examination, or any of its officers has refused to 
give information with respect to its affairs or has refused to perform 
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any other legal obligation as to that examination, when required by 
the Commissioner. 

(3) The TPA has, without just cause, refused to pay proper claims or 
perform services arising under its contracts or has, without just cause, 
caused covered individuals to accept less than the amount due them 
or caused covered individuals to employ attorneys or bring suit 
against the TPA to secure full payment or settlement of the claims. 

(4) The TPA is an affiliate of or under the same general management, 
interlocking directorate, or ownership as another TPA or insurer that 
unlawfully transacts business in this State without having a license. 

(5) The TPA at any time fails to meet any qualification for which issuance 
of the license could have been refused had the failure then existed and 
been known to the Commissioner at the time of the application. 

(6) The TPA has been convicted of, or has entered a plea of guilty or nolo 
contendere to, a felony without regard to whether judgment was 
withheld. 

(7) The TPA is under suspension or revocation in another state. 

(c) The Commissioner may without advance notice or hearing immediately 
suspend the license of any TPA if the Commissioner finds that any of the 
following apply to the TPA: 

(1) The TPA is insolvent or financially impaired. “Financially impaired” 
means that the TPA is unable or potentially unable to fulfill its 
contractual obligations. 

(2) A proceeding for receivership, conservatorship, rehabilitation, or other 
delinquency proceeding regarding the TPA has been commenced in 
any state. 

(3) The financial condition or business practices of the TPA otherwise pose 
an imminent threat to the public health, safety, or welfare of the 
residents of this State. (1991, c. 627, s. 1.) 


ARTICLE 57. 


Regulation of Credit Insurance. 


§ 58-57-1. Application of Article. 


All credit life insurance, all credit accident and health insurance, all credit 
property insurance, all credit insurance on credit card balances, all family 
leave credit insurance, and all credit unemployment insurance written in 
connection with direct loans, consumer credit installment sale contracts of 
whatever term permitted by G.S. 25A-33, leases, or other credit transactions 
shall be subject to the provisions of this Article, except credit insurance written 
in connection with direct loans of more than 15 years’ duration. The provisions 
of this Article shall be controlling as to such insurance and no other provisions 
of Articles 1 through 64 of this Chapter shall be applicable unless otherwise 
specifically provided; nor shall such insurance be subject to the provisions of 
this Article where the issuance of such insurance is an isolated transaction on 
the part of the insurer not related to an agreement or a plan for insuring 


debtors of the creditor. (1975, c. 660, s. 1: 1987 Z We: 
s. 1; 1999-351, s. 5.2.) ) Fotsaeel bs , C2826388. 11231993 re: 226; 


CASE NOTES 


Applied in Newbold v. Globe Life Ins. Co., 50 
N.C. App. 628, 274 S.E.2d 905 (1981). 


908 


§58-57-5 ART. 57. CREDIT LIFE INSURANCE, ETC. §58-57-5 


§ 58-57-5. Definitions. 


As used in this Article, unless the context requires otherwise, the following 
words or terms shall have the meanings herein ascribed to them, respectively: 

(1) Repealed by Session Laws 1991, c. 720, s. 6. 

(2) “Credit accident and health insurance” means insurance on a debtor to 
provide indemnity for payments becoming due on a specific loan or 
other credit transaction as defined in G.S. 58-51-100, with or without 
insurance against death by accident. 

(2a) “Credit insurance agent” means an agent of an insurance company 
licensed in this State who is authorized to solicit, negotiate or effect 
credit life insurance, credit accident and health insurance, credit 
unemployment insurance, credit property insurance, or any of them, 
but only to the extent as is authorized and limited in this Article. 

(3) “Credit life insurance” means insurance on the life of a debtor 
pursuant to or in connection with a specific loan or other credit 
transaction as defined in G.S. 58-58-10. 

(4) Recodified as G.S. § 58-57-5(2a) (See Note.) 

(4a) “Credit transaction” means any transaction by the terms of which the 
repayment of money loaned or loan commitment made, or payment for 
goods, services, or properties sold or leased, is to be made at a future 
date or dates. 

(4b) “Credit unemployment insurance” means insurance on a debtor in 
connection with a specified loan or other credit transaction to provide 
payment to a creditor of the debtor for the installment payments or 
other periodic payment becoming due while the debtor is involuntarily 
unemployed as defined in the policy. 

(5) “Creditor” means any lender of money or vendor or lessor of goods, 
services, property, rights or privileges, including any person that 
directly or indirectly provides credit in connection with any such sale 
or lease, for which payment is arranged through a credit-related 
transaction; or any successor to the right, title or interest of any such 
lender, vendor, lessor, or person extending credit, and an affiliate, 
associate, or subsidiary of any of them, or any director, officer, or 
employee of any of them or any other person in any way associated 
with any of them. 

(6) “Debtor” means a borrower of money or a purchaser or lessee of goods, 
services, property, rights or privileges for which payment is arranged 
through a credit transaction. 

(6a) “Family leave credit insurance” means insurance on a debtor in 
connection with a specified loan or other credit transaction to provide 
payment to a creditor of the debtor for the installment payments or 
other periodic payments becoming due when the debtor suffers a loss 
of income because of a voluntary, employer-approved leave of absence 
for qualifying events specified in G.S. 58-57-115(d). 

(7) “Indebtedness” means the total amount payable for the term of the 
loan by debtor to creditor in connection with a loan or other credit 
transaction, including principal, interest, allowable charges, and any 
premiums authorized hereunder. 

(7a) “Joint accident and health coverage” means credit accident and 
health insurance covering two or more debtors; provided that only one 
monthly benefit, as defined in G.S. 58-57-15(b), shall be payable each 
month on a specific indebtedness regardless of the number of debtors 
insured. 

(8) “Joint life coverage” means credit life insurance covering two or more 
lives, the entire amount of insurance being payable upon the death of 
the first insured debtor to die. 
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(9) “Lease” means a contract whereby the lessee of a “motor vehicle,” as 
defined in G.S. 20-4.01(23), contracts to pay as compensation for use 
a sum substantially equivalent to or in excess of the aggregate value 
of the property, but not exceeding the term of years in G.S. 58-57-1. 
(10) “Open-end credit” means credit extended by a creditor under an 


agreement in which: 


a. The creditor reasonably contemplates repeated transactions; 

b. The creditor imposes a finance charge from time to time on an 
outstanding unpaid balance; and 

c. The amount of credit that may be extended to the debtor during the 
term of the agreement (up to any limit set by the creditor) is 
generally made available to the extent that any outstanding 


balance is repaid. 


“Open-end credit” includes credit card balances. 

(11) “Truncated coverage” means a credit insurance benefit with a term of 
insurance coverage that is less than the term of the credit transaction. 
(1975, c. 660, s. 1; 1987, c. 826, ss. 2, 3; 1991, c. 720, s. 6; 1993, c. 226, 
s. 2: 1995, c. 193, 8.45; c. 208; s. 1; 1999-351s.°5°3") 


Editor’s Note. — The number of subsections 


(2a), (10) and (11) were assigned by the Revisor 


of Statutes to preserve alphabetical order, the 


numbers previously having been (4), (11) and 
(10), respectively. 


CASE NOTES 


Coverage of Credit Accident and Health 
Insurance. — The legislature intended to pro- 
vide for uniformity of coverage by requiring 
that all policies of “credit accident and health 
insurance” issued in the State of North Caro- 
lina cover “death or personal injury by acci- 
dent” as well as “sickness, ailment or bodily 
injury.” Newbold v. Globe Life Ins. Co., 50 N.C. 
App. 628, 274 S.E.2d 905 (1981), 

In an action to recover on a policy of credit 
life and disability insurance issued by defen- 
dant, where defendant alleged that no charge 


was made for life insurance but only for disabil- 
ity insurance and therefore that the death of 
plaintiff's decedent was not the event against 
which the policy insured, the trial court prop- 
erly entered judgment for plaintiff, since all 
policies of “credit, accident and health insur- 
ance” issued in the State of North Carolina 
cover “death or personal injury by accident” as 
well as “sickness, ailment or bodily injury.” 
Newbold v. Globe Life Ins. Co., 50 N.C. App. 
628, 274 S.E.2d 905 (1981). 


§ 58-57-10. Forms of insurance which are authorized. 


Credit life insurance and credit accident and health insurance shall be 


issued only in the following forms: 


(1) Individual policies of life insurance issued to debtors on the term plan; 
(2) Individual policies of accident and health insurance issued to debtors 
on a term plan or disability benefit provisions in individual policies of 


credit life insurance; 


(3) Group policies of life insurance issued to creditors providing insurance 
upon the lives of debtors on the term plan; 

(4) Group policies of accident and health insuraice issued to creditors on 
a term plan insuring debtors or disability benefit provisions in group 


1 


credit life insurance policies to provide such coverage. (1975, c. 660, s. 


CASE NOTES 


Applied in Newbold v. Globe Life Ins. Co., 50 
N.C. App. 628, 274 S.E.2d 905 (1981). 
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§ 58-57-15. Amount. 


(a) Credit Life Insurance. — 

(1) The amount of credit life insurance shall not exceed the amount of 
unpaid indebtedness as it exists from time to time, less any unearned 
interest or finance charges; provided, however, that if the amount of 
credit insurance is based on a predetermined schedule, the amount of 
credit insurance shall not exceed the scheduled amount of unpaid 
indebtedness, less any unearned interest or finance charges, plus an 
amount equal to three monthly installments or the equivalent thereof. 

(2) Notwithstanding the provisions of the above subdivision, insurance on 
seasonal credit line commitments (such as may be found in agricul- 
tural credit transactions) not exceeding one year in duration may be 
written up to the amount of the loan commitment on a nondecreasing 
or level term plan. 

(3) Notwithstanding this or any other section, insurance on education 
credit transaction commitments may be written for the amount of 
such commitment. 

(b) Credit Accident and Health and Credit Unemployment Insurance. — 
The total amount of indemnity payable by credit accident and health or credit 
unemployment insurance in the event of disability or unemployment, as 
defined in the policy, shall not exceed the indebtedness; and the amount of each 
monthly benefit shall not exceed the indebtedness divided by the number of 
months in the term of the loan. A daily benefit equal in amount to one thirtieth 
of the scheduled monthly payment is permissible. For open-end credit trans- 
actions, the total amount of indemnity payable shall not exceed the amount of 
unpaid indebtedness at the time disability or unemployment begins, including 
interest and insurance charges that would accrue on that indebtedness using 
the creditor’s minimum payment schedule. The periodic indemnity may exceed 
the creditor’s minimum payment amount. (1975, c. 660, s. 1; 1981, c. 759, s. 1; 
hod seGn 226). 8s; .C.i000,.8. 10.) 


§ 58-57-20. Term; termination prior to scheduled maturity. 


Except as otherwise provided in this section, the term of any credit life 
insurance or credit accident and health insurance shall, subject to acceptance 
by the insurer, commence on the date when the debtor becomes obligated to the 
creditor, except that, where a group policy provides coverage with respect to 
existing obligations, the insurance on a debtor with respect to such indebted- 
ness shall commence on the effective date of the policy. For credit insurance 
offered to the debtor subsequent to the date the debtor becomes obligated to the 
creditor, the term of the insurance shall, subject to the acceptance by the 
insurer, commence not more than 30 days following the insurer’s receipt of the 
debtor’s request for the insurance. The term of such insurance shall not extend 
more than 15 days beyond the maturity date of the indebtedness or final 
installment thereof; but the term of the insurance may be less than the term 
of the indebtedness to provide truncated coverage in connection with transac- 
tions having initial terms of more than 60 months or consistent with any age 
or other termination provisions contained in the policy. If the indebtedness is 
discharged due to prepayment, the insurance in force shall be terminated 
unless otherwise requested by the insured in writing. If the indebtedness is 
discharged due to renewal or refinancing prior to such maturity date, the 
insurance in force shall be terminated before any new insurance may be issued 
in connection with the renewed or refinanced indebtedness. In all cases of 
termination prior to scheduled maturity, a refund shall be paid or credited as 
provided in G.S. 58-57-50. (1975, c. 660, s. 1; 1991, c. 720, s. 30; 1993, c. 226, 
s. 4.) 
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§ 58-57-25. Insurance to be evidenced by individual pol- 
icy; notice of proposed insurance or certifi- 
cate; required and prohibited provisions; 
when debtor to receive copy. 


(a) All individual credit insurance sold shall be evidenced by an individual 
policy. All group insurance sold where any part of the premium is paid by the 
debtors or by the creditors from identifiable charges collected from the insured 
debtors shall be evidenced by a certificate of insurance. 

(b) Each individual policy or certificate of credit insurance shall set forth the 
name and home-office address of the insurer, the identity of the insured debtor 
by name or otherwise, the premium or amount of payment, if any, by the debtor 
separately for each type of credit insurance if not disclosed in other documents 
furnished to the debtor, a description of the coverage including the amount and 
term thereof, and any exceptions, limitations or restrictions, and shall state 
that the benefits shall be paid to the creditor to reduce or extinguish the 
unpaid indebtedness, and wherever the amount of insurance may exceed the 
unpaid indebtedness, that any such excess shall be payable to a beneficiary 
other than the creditor named by the debtor, or to his estate. For open-end 
credit, the premium shall be disclosed as the monthly amount charged for each 
one hundred dollars ($100.00) or one thousand dollars ($1,000) of outstanding 
indebtedness. 

(c) No individual policy of credit insurance and no group policy of credit 
insurance shall be delivered or issued for delivery in this State unless each 
contains in substance all of the following provisions: 

(1) In each policy there shall be a provision that the policy, or the policy 
and application therefor, if any, or if a copy of the application is 
endorsed upon or attached to the policy when issued, shall constitute 
the entire insurance contract between the parties, and that all 
statements made by the creditor or by the individual debtors shall, in 
the absence of fraud, be deemed representations and not warranties. 

(2) In each such policy there shall be a provision that the validity of the 
policy shall not be contested, except for nonpayment of premiums, 
after it has been in force for two years from its date of issue; and that 
no statement made by any person insured under the policy relating to 
his insurability shall be used in contesting the validity of the insur- 
ance with respect to which such statement was made after such 
insurance has been in force on such insured for a period of two years 
during such person’s lifetime, and prior to the date on which the claim 
thereunder arose. Provided, however, that unless the insured writes 
his own age on the form and signs a statement that he has done so, 
there shall be no denial of claims grounded on the debtor’s age. 
Provided further, if the indebtedness is paid by renewal or refinancing 
prior to the scheduled maturity date, the effective date of the coverage 
with respect to any policy provision shall be deemed to be the first 
date on which the debtor became insured under the policy covering 
the original prior indebtedness that was renewed or refinanced, at 
least to the extent of the amount and term of the coverage outstanding 
at the time of renewal and refinancing of the debt. 

(3) In each such policy there shall be a provision that when a claim for the 
death, disability, or unemployment of the insured arises thereunder, 
settlement shall be made upon receipt of due proof of such death, 

__ disability, or unemployment. 

(4) On the face of each such policy there shall be placed a title which shall 
briefly and accurately describe the nature and form of the policy. 
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(5) Each such policy, including rider and endorsement, shall be identified 
by a form number in the lower left-hand corner of the first page 
thereof, and no restriction, condition or provision in or endorsed on 
such policy shall be valid unless such provision or condition is printed 
in type as large as 10-point type, one-point leaded. 

(6) In each such policy there shall be a provision that the insured debtor 
shall have the right to rescind the insurance policy or certificate of 
insurance upon giving written notice to the insurer within 30 days 
from the date the insured debtor received such policy or certificate. 

_ (d) No individual policy of credit insurance and no group policy of credit 
insurance shall be delivered or issued for delivery in this State if it contains 
any provision: 
_ (1) Limiting the time within which any action at law or in equity may be 
commenced to less than three years after the cause of action accrues; 


or 

(2) To the effect that the agent soliciting the insurance is the agent of the 
person insured under the policy, or making the acts or representations 
of such agent binding upon the person so insured under the policy. 

(e) If said individual policy or certificate of group insurance is not delivered 
to the debtor at the time the debtor requests credit insurance or mailed to the 
debtor within 30 days thereafter, a written notification must be furnished to 
the debtor within the 30-day period, which notification shall set forth the 
following: 

(1) The name and home-office address of the insurer; 

(2) The identity of the debtor, by name or otherwise; 

(3) The premium or identifiable charge to the debtor, if any, separately for 
each type of credit insurance; 

(4) The amount and term of the coverage provided, if possible, otherwise 
a clear description of the means of determining the amount and time 
of expiry; 

(5) A brief description of the coverage provided; 

(6) A statement that, if the insurance is declined by the insurer or 
otherwise does not become effective, any premium or identifiable 
charge will be refunded or credited to the debtor; and 

(7) A statement that, upon acceptance by the insurer, the insurance 
coverage provided shall become effective as specified in G.S. 58-57-20. 

Any portion of the information required in said notification may be furnished 
by other documents, if copies of such documents are attached to said notifica- 
tion. If an insurance policy or certificate of insurance is not delivered to the 
insured debtor at the time the debtor requests credit insurance, the debtor 
shall be given the right to rescind the insurance policy or certificate of 
insurance upon giving written notice to the insurer within 30 days from the 
date the insured debtor receives such policy or certificate. (1975, c. 660, s. 1; 
1981, c. 759, s. 3; 1993, c. 226, s. 5.) 


§ 58-57-30. Forms to be filed with Commissioner; approval 
| or disapproval by Commissioner. 


(a) All forms of policies, certificates of insurance, notices of proposed 
insurance, endorsements and riders intended for use in this State shall be filed 
with the Commissioner. 

(b) The Commissioner shall, within 90 days after the filing of any such 
policies, certificates of insurance, notices of proposed insurance, endorsements 
and riders, disapprove any such form if it contains provisions which are 
contrary to, or not in accordance with, any provision of this Article, Article 38 
of this Chapter, or of any rule or regulation promulgated thereunder. Unless 
disapproved in writing within such 90 days, a form shall be deemed approved. 
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(c) If the Commissioner notifies the insurer that the form is disapproved, it 
is unlawful thereafter for such insurer to issue or use such form for a period of 
60 days, or until the Commissioner has issued a final order after hearing, 
whichever is earlier. In such notice, the Commissioner shall specify the reason 
for his disapproval and state that a hearing will be granted within 20 days 
after request in writing by the insurer. No such policy, certificate of insurance, 
notice of proposed insurance, endorsement or rider shall be issued or used until 
the expiration of 30 days after it has been so filed, unless the Commissioner 
shall give his prior written approval thereto. : 

(d) The Commissioner may, at any time after a hearing held not less than 20 
days after written notice to the insurer, withdraw his approval of any such 
form on any ground set forth in subsection (b) above. The written notice of such 
hearing shall state the reason for the proposed withdrawal. 

(e) No insurer shall issue such forms or use them after the effective date of 
such withdrawal. (1975, c. 660, s. 1; 1979, c. 755, s. 16.) 


Cross References. — For the Readable In- 
surance Policies Act, see § 58-38-1 et seq. 


§ 58-57-35. General premium rate standard. 


(a) Benefits provided by credit life, credit accident and health and credit 
unemployment insurance written under this Article shall be reasonable in 
relation to the premium charge. This requirement is conclusively presumed to 
be satisfied if the premium rates to be charged for credit life and credit accident 
and health insurance are no greater than those premium rates set forth in G.S. 
58-57-40, 58-57-45, and 58-57-105 for benefits as described in those sections. If 
an insurer files premium rates for all or part of its business that are greater 
than those premium rates to which this conclusive presumption applies, the 
greater rates may be disapproved by the Commissioner if the insurer fails to 
demonstrate that the benefits are reasonable in relation to the premium rates 
filed for the group or groups of insureds to which the premium rates would 
apply and which groups shall meet credibility standards established by the 
Commissioner. In making this determination, the Commissioner shall give due 
consideration to the past and prospective loss experience of the group or groups 
of insureds to which the rates would apply, to reasonable costs and expenses 
attributable to the insurer and creditor making the coverage available and to 
other relevant factors, including a fair return to the insurer and creditor. These 
premium rates shall be allowed to be applied only to the group or groups with 
respect to which the rate filing is made and approved. The premium rates for 
credit unemployment insurance shall be filed with and approved by the 
Commissioner. The amount charged to a debtor for any credit life, credit 
accident and health, or credit unemployment insurance shall not exceed the 
premiums charged by the insurer, as computed at the time the charge to the 
debtor is determined. | 

(b) The premium or cost of credit life, disability, or unemployment insur- 
ance, when written by or through any lender or other creditor, its affiliate, 
associate or subsidiary shall not be deemed as interest or charges or consid- 
eration or an amount in excess of permitted charges in connection with the 
loan or credit transaction and any gain or advantage to any lender or other 
creditor, its affiliate, associate or subsidiary, arising out of the premium or 
commission or dividend from the sale or provision of such insurance shall not 
ee a eager of a a law, general or special, civil or criminal, of 

ate, or of any rule, regulation or order i 
authority of this State: or soo ey Ee 

(c) If premiums are to be determined according to the age of the insured 

debtor or by age brackets, an insurer may determine premium rates on a basis 
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actuarially equivalent with the rates provided in G.S. 58-57-35, but such rates 
LORE aN with and approved by the Commissioner. (1975, c. 660, s. 1; 1993, 
G nS..6. 


§ 58-57-40. Credit life insurance rate standards. 


(a) The premium rate standards set forth below are applicable to plans of 
credit life insurance with or without requirements for evidence of insurability: 
(1) Which contain no exclusions or no exclusions other than suicide; and 
(2) Which contain no age restrictions, or only age restrictions not making 
ineligible for the coverage 

a. Debtors under 65 at the time the indebtedness is incurred; or 

b. Debtors who will not have attained age 66 on the maturity date of 
the indebtedness. 

(b) Rates for use with forms which are more restrictive in any material 
respect shall reflect such variations in the form or lower rates to the extent 
that a significant difference in claim cost can reasonably be anticipated unless 
the insurer demonstrates that such lower rate is not appropriate. 

(c) If premiums are payable in one sum in advance, for decreasing term life 
insurance on indebtedness repayable in substantially equal monthly install- 
ments, a premium rate not exceeding sixty-five cents (65¢) per one hundred 
dollars ($100.00) of initial insured indebtedness per year is authorized. 
Effective January 1, 1995, a premium rate not exceeding sixty cents (60¢) per 
one hundred dollars ($100.00) of indebtedness per year is authorized. Effective 
January 1, 1996, a premium rate not exceeding fifty-five cents (55¢) per one 
hundred dollars ($100.00) of indebtedness per year is authorized. Effective 
January 1, 1997, a premium rate not exceeding fifty cents (50¢) per one 
hundred dollars ($100.00) of indebtedness per year is authorized. 

(d) The premium rate of joint life coverage shall not exceed one and 
two-thirds (1 24) the permitted single life rate. 

(e) For level term life insurance, a premium rate of one dollar and twenty- 
five cents ($1.25) per one hundred dollars ($100.00) per year is authorized. 
Effective January 1, 1995, a premium rate of one dollar and twenty cents 
($1.20) per one hundred dollars ($100.00) per year is authorized. Effective 
January 1, 1996, a premium rate of one dollar and fifteen cents ($1.15) per one 
hundred dollars ($100.00) per year is authorized. Effective January 1, 1997, a 
premium rate of one dollar and ten cents ($1.10) per one hundred dollars 
($100.00) per year is authorized. 

(f) For policies for which monthly premiums are charged on a basis of the 
then-outstanding balances, a monthly premium per one thousand dollars 
($1,000) of outstanding balances is authorized, based on the following formula: 


Opn = 20 Se 
n+ 1 
where SP py = Single premium rate per one hundred dollars ($100.00) of initial 
insured indebtedness repayable in n equal monthly installments. 
, Opn = Monthly outstanding balance premium rate per one thousand dollars 
($1,000). 
-n = Original repayment period, in months. 

(f1) Notwithstanding the premium rates otherwise set forth in this section 
for credit life insurance, the premium rates for such insurance written in 
connection with direct loans with contractual commitments of more than 10 
years’ duration shall be filed with and approved by the Commissioner. Such 
premium rates shall exhibit a reasonable relationship to the benefits provided. 

(g) For credit life insurance on a basis other than the foregoing, premiums 
charged shall be actuarially equivalent. . 

(h) In addition to the premium rate authorized, a charge may also be made 
for a nonrefundable origination fee per credit life insurance transaction as set 


forth below: 
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Insured Indebtedness Fee Permitted 
less than $250.00 none 
$250.00 or more but $1.00 

less than $500.00 
$500.00 or more $3.00 


No third or subsequent origination fee may be charged in connection with a 
third or subsequent refinancing within any twelve-month period. (1975, c. 660, 
s. 1; 1987, c. 826, ss. 4,5, 13; 1991, c. 720, s. 91,1993, c.-226,"s: 1-) 


§ 58-57-45. Credit accident and health insurance rate 
standards. 


(a) The rate standards set forth below shall be applicable for contracts 
which contain a provision excluding or denying claim for disability resulting 
from preexisting illness, disease or physical condition, for which the debtor 
received medical advice, consultation, or treatment within the six-month 
period immediately preceding the effective date of the debtor’s coverage and if 
said disability occurs within the six-month period immediately following such 
date, but contain no other provision which excludes or restricts liability in the 
event of disability caused in a certain specified manner, except that they may 
contain provisions excluding or restricting coverage in the event of normal 
pregnancy; intentionally self-inflicted injuries; sickness resulting from intoxi- 
cation, addiction to alcohol or narcotics, or from the use thereof unless 
administered on the advice of a physician; flight in nonscheduled aircraft; war; 
military service; and may contain the same age restrictions as those mentioned 
for credit life insurance in G.S. 58-57-40. Provided, if the indebtedness is paid 
by renewal or refinancing prior to the scheduled maturity date, the effective 
date of the coverage with respect to any policy provision shall be deemed to be 
the first date on which the debtor became insured under the policy covering the 
original prior indebtedness that was renewed or refinanced, at least to the 
extent of the amount and term of the coverage outstanding at the time of 
renewal and refinancing of the debt. 

(b) A policy of credit accident and health insurance shall include a definition 
of “disability” providing that during the first 12 months of disability the 
insured shall be unable to perform the duties of his occupation at the time the 
disability occurred (or his previous occupation if the person is unemployed or 
retired at the time the disability occurs), and thereafter the duties of any 
occupation for which the insured is reasonably fitted by education, training, or 
experience. 

(c) Any policy to which the rates below apply may require the debtor to be 
gainfully employed on the effective date of the insurance. Provided, however, 
that unless the insured writes the name of his employer on the application and 
signs a statement that he is employed, there shall be no denial of claims 
grounded on the insured’s failure to be employed on the effective date of the 
insurance. 

(d) If premiums are payable in one sum in advance for the entire duration 
of the indebtedness, for insurance with a preexisting exclusion as defined 
above, the following premiums are authorized: 
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Single Premium Rates per $100.00 of 
Initial Insured Indebtedness 


No. of Nonretroactive Retroactive 

Months Benefits Benefits 

in which 

Indebtedness 14-Day 30-Day 7-Day 14-Day 30-Day 

is 

Repayable 
12 1.40 5 2.60 2.10 1.40 
24 1.90 1.40 3.50 2.85 1.90 
36 2.40 1.90 4.35 3.65 2.40 
48 2.85 2.40 SOAS 4.40 Abe 
60 Sy 285 6.10 20 Mais, 
Uhre o.oo B20 5.95 3.85 
84 4.30 3.85 6.70 4.30 
96 4.80 4.30 150 4.80 
108 DIZo 4.80 Or2D eon) 
120 5.75 Spas 9.00 Se 


For terms other than the above, premiums shall be prorated. 

(e) For policies for which monthly premiums are charged on a basis of the 
then-outstanding balances, a monthly premium per one thousand dollars 
($1,000) of outstanding balances is authorized, based on the following formula: 


Opn 204 SPy 


n+ 1 
where SP y = Single premium rate per one hundred dollars ($100.00) of initial 
indebtedness repayable in n equal monthly installments. 
ayy = Monthly outstanding balance premium rate per one thousand dollars 
($1,000). 
n = Original repayment period, in months. 

(e1) Notwithstanding the premium rates otherwise set forth in this section 
for credit accident and health insurance, the premium rates for such insurance 
written in connection with direct loans with contractual commitments of more 
than 10 years’ duration shall be filed with and approved by the Commissioner. 
Such premium rates shall exhibit a reasonable relationship to the benefits 

rovided. 
i (f) Premium rate standards for other benefit plans and for indebtedness 
repayable in installments other than as indicated above shall be actuarially 
consistent with the above rate standards. 

(g) In addition to the premium rate authorized, a charge may also be made 
for a nonrefundable origination fee per credit accident and health insurance 
transaction as set forth below: 


Insured Indebtedness Fee Permitted 

less than $250.00 none 

$250.00 or more but $1.00 
less than $500.00 

$500.00 or more $3.00 


No third or subsequent origination fee may be charged in connection with a 
third or subsequent refinancing within any twelve-month period. 

(h) The premium rates for joint accident and health coverage shall not 
exceed one and two-thirds (1 24) times the permitted single accident and health 
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rate. (1975, c. 660, s. 1; 1981, c. 759, ss. 2, 4-6, 9; 1987, c. 826, ss. 6, 7, 14; 1993, 
c. 226, s. 8.) 


§ 58-57-50. Premium refunds or credits. 


(a) Each individual policy or group certificate shall provide that in the event 
of termination of the insurance prior to the scheduled maturity date of 
indebtedness, any refund of an amount paid by the debtor for insurance shall 
be paid or credited promptly to the person entitled thereto. | 

(b) The refund of premiums for decreasing term credit life insurance in 
transactions of 60 months duration or less and the refund of premiums for 
single interest credit property insurance and single interest physical damage 
insurance shall be equal to the amount computed by the sum of digits formula 
known as the “Rule of 78.” The refund of premiums for decreasing term credit 
life insurance in transactions of more than 60 months duration shall be equal 
to the premium that would be charged for the remaining term and amount of 
coverage in the policy. The refund of premiums for level term credit life 
insurance and dual interest credit property insurance and dual interest 
physical damage insurance shall be equal to the pro rata unearned gross 
premiums. 

(c) The refund of premiums in the case of credit accident and health 
insurance shall be equal to one-half the amount computed by the sum-of-digits 
formula commonly known as the “Rule of 78” plus one-half the amount of the 
pro rata unearned gross premium. 

In lieu thereof the refund may be computed by the “Pure Premium” method. 
The refund is computed from the schedule of credit accident and health 
premiums and is equal to the premium from that schedule which would be 
charged for such insurance in the amount of the total remaining benefits for 
the remaining term of the indebtedness outstanding on the date of termina- 
tion. 

a iy a refund need be made if the amount thereof is less than one dollar 
00). 

(e) If a creditor requires a debtor to make any payment for credit life 
insurance or credit accident and health insurance and an individual policy or 
group certificate of insurance is not issued, the creditor shall immediately give 
written notice to such debtor and shall promptly make an appropriate credit to 
the account. (1975, c. 660, s. 1; 1981, c. 759, s. 8; 1989, c. 485, s. 7.) 


§ 58-57-55. Issuance of policies. 


All policies of credit life insurance and credit accident and health insurance 
shall be delivered or issued for delivery in this State only by an insurer 
authorized to do an insurance business therein, and shall be issued only 
through holders of licenses or authorizations issued by the Commissioner. The 
enrollment of debtors under a group policy issued to a creditor and authorized 


under this Article shall not constitute the issuance of a policy of insurance. 
(1975, c. 660, s. 1.) 


§ 58-57-60. Claims. 


fee All claims shall be promptly reported to the insurer or its designated 
calm representative, and the insurer shall maintain adequate claim files. All 


claims shall be settled as soon as possible and in accordance with the terms of 
the insurance contract. 


(b) All claims shall be paid either by 


drat é 
check of the insurer or by electronic fun SN UE ON Bae rag OD 


ds transfer or be paid by such other 
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specified method upon the direction of the beneficiary who is entitled thereto 
pursuant to the policy provisions. 

(c) No plan or arrangement shall be used whereby any person, firm or 
corporation other than the insurer or its designated claim representative shall 
be authorized to settle or adjust claims. The creditor shall not be designated as 
claim representative for the insurer in adj usting claims; provided, that a group 
policyholder may, by arrangement with the group insurer, draw drafts, 
electronic funds transfers, or checks in payment of claims due to the group 
pomeusna der apPiaet to audit and review by the insurer. (1975, c. 660, s. 1; 1993, 
Ci asi LO; 


§ 58-57-65. Existing insurance; choice of insurer. 


Credit life insurance and credit accident and health insurance may not be 
required of any borrower by any creditor. When credit property insurance is 
required for any indebtedness, the debtor shall be notified in writing of the 
option of furnishing the required amount of insurance through existing policies 
owned or controlled by him or of procuring and furnishing the required 
coverage through any insurer authorized to transact an insurance business 
within this State. (1975, c. 660, s. 1; 1987, c. 826, s. 8.) 


§ 58-57-70. Enforcement. 


The Commissioner may, after notice and hearing, issue rules and regulations 
necessary for the implementation of this Article. Whenever the Commissioner 
finds that there has been a violation of this Article or any rules or regulations 
issued pursuant thereto, and after written notice thereof and hearing given to 
the insurer or other person authorized or licensed by the Commissioner, he 
shall set forth the details of his findings together with an order for compliance 
by a specified date. Such order shall be binding on the insurer and other person 
authorized or licensed by the Commissioner on the date specified unless sooner 
withdrawn by the Commissioner or a stay thereof has been ordered by a court 
of competent jurisdiction. The provisions of G.S. 58-57-20 through 58-57-50 
shall not be operative until 90 days after June 18, 1975, and the Commissioner 
in his discretion may extend by not more than an additional 90 days the initial 
period within which the provisions of said sections shall not be operative. 
(1975, c. 660, s. 1.) 


§ 58-57-75. Judicial review. 


Any party to the proceeding affected by an order of the Commissioner shall 
be entitled to judicial review by following the procedure set forth in G.S. 
58-2-75 through 58-2-90. (1975, c. 660, s. 1.) 


§ 58-57-80. Penalties. 


In addition to any other penalty provided by law, any person, firm or 
corporation which willfully violates an order of the Commissioner after it has 
become final, and while such order is in effect, shall, upon proof thereof to the 
satisfaction of the court, forfeit and pay to the State of North Carolina a sum 
not to exceed one thousand dollars ($1,000) which may be recovered in a civil 
action, except that if such violation is found to be willful, the amount of such 
penalty shall be a sum not to exceed five thousand dollars ($5,000). The 
Commissioner, in his discretion, may revoke or suspend the license of the 
person, firm or corporation guilty of such willful violation. Such order for 
suspension or revocation shall be upon notice and hearing, and shall be subject 
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to judicial review as provided in G.S, 58-57-75. Any creditor who requires 
credit life insurance or credit accident and health insurance, or both, in excess 
of the amounts set forth in G.S. 58-57-15 or who violates the provisions of G.S. 
58-57-65 shall be guilty of a Class 3 misdemeanor, the penalty for which shall 
only be a fine of two thousand dollars ($2,000) for each such occurrence or 
violation. (1975, c. 660, s. 1; 1985, c. 666, s. 32; 1993, c. 539, s. 468; 1994, Ex. 
Sess., c. 24, s. 14(c); 1998-215, s. 87; 1999-132, s. 9.3.) 


§ 58-57-85: Repealed by Session Laws 2001-223, s. 3.6, effective June 15, 
2001. 


Editor’s Note. — Session Laws 2001-223, s. 
27 is a severability clause. 


§ 58-57-90. Credit property insurance; personal house- 
hold property coverage. 


(a) As used in this Article, the term “single interest credit property” 
insurance means insurance of the personal household property of the debtor 
against loss, with the creditor as sole beneficiary; and the term “dual credit 
property” insurance means insurance of personal household property of the 
debtor, with the creditor as primary beneficiary and the debtor as beneficiary 
of proceeds not paid to the creditor. For the purpose of this Article, “personal 
household property” means household furniture, furnishings and appliances 
designed for household use and not used by the debtor in a business trade or 
profession. 

(b) Premium rates charged shall not exceed eighty-seven cents (87¢) per 
year per one hundred dollars ($100.00) of insured value for single interest 
credit property insurance and shall not exceed one dollar and thirty-one cents 
($1.31) per year per one hundred dollars ($100.00) of insured value for dual 
interest credit property insurance. The insured value shall not exceed the 
lesser of the value of the property or the amount of the initial indebtedness. 

In addition to the premium rate authorized, a charge may also be made for 
a nonrefundable origination fee per credit property insurance transaction as 
set forth below: 


Insured Value Fee Permitted 
less than $250.00 none 
$250.00 or more but $1.00 

less than $500.00 
$500.00 or more $3.00 


No third or subsequent origination fee may be charged in connection with the 
third or subsequent refinancing within any twelve-month period. 

The Department shall collect data on credit property insurance written in 
North Carolina, including but not limited to: the amount of coverage written, 
direct premiums, earned premiums, dividends and retrospective rate credits 
paid, direct losses paid, direct losses incurred, commissions paid, loss ratios 
and policy provisions. (1981, c. 759, s. 7; 1987, c. 826, s. 9; 1995, c 226;nslells 
1993 (Reg. Sess., 1994), ¢. TZ0 S425) 
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§ 58-57-95. Rebate of premiums on credit life and credit 
accident and health insurance; retention of 
funds by agent. 


It shall be unlawful for any insurance carrier, or officer, agent or represen- 
tative of an insurance company writing credit life and credit accident and 
health insurance, as defined in G.S. 58-58-10 and G.S. 58-51-100, or combina- 
tion credit life, accident and health, hospitalization and disability insurance in 
connection with loans, to permit any agent or representative of such company 
to retain any portion of funds received for the payment of losses incurred, or to 
be incurred, under such policies of insurance issued by such company, or to pay, 
allow, permit, give or offer to pay, allow, permit or give, directly or indirectly, as 
an inducement to insurance, or after insurance has been effected, any rebate, 
discount, abatement, credit or reduction of the premium, to any loan agency, 
_ insurance agency or broker, or to any creditor of the debtor on whose account 
the insurance was issued, or to any person, firm or corporation which received 
a commission or fee in connection with the issuance of such insurance: 
Provided, that this section shall not prohibit the payment of commissions to a 
licensed insurance agent or agency or limited representative on the sale of a 
policy of credit life and credit accident and health insurance, or combination 
credit life, accident and health, hospitalization and disability insurance in 
connection with loans. (1955, c. 1341, s. 1; 1987, c. 629, s. 8.) 


CASE NOTES 


A bank could not have legally made a_ any agent to pay any rebate or to refund any 
refund of money which had gone, even premiums without the consent of the policy- 
through its hands, to an insurance company as holders. Huski-Bilt, Inc. v. First-Citizens Bank 
premiums on credit life insurance. Itis unlaw- & Trust Co., 271 N.C. 662, 157 S.E.2d 352 
ful for an insurance company writing credit life (1967). 
insurance in connection with a loan to permit 


§ 58-57-100. Credit property insurance; automobile phys- 
ical damage insurance. 


(a) Single interest or dual interest physical damage insurance may be 
written on nonfleet private passenger motor vehicles, as defined in G.S. 
58-40-10, that are used as collateral for loans made under Article 15 of Chapter 
53 of the General Statutes. Automobile physical damage insurance as de- 
scribed in this section is a form of credit property insurance, as referred to in 
G.S. 53-189. It is subject to the following conditions: 

(1) Such insurance may be written only on a motor vehicle on which there 
is a valid inspection sticker. 

(2) If a motor vehicle is already insured and the lender is named loss 

_ payee and that insurance continues in force, then no other physical 
damage insurance may be written. 

(3) Notification must be given orally and in writing to the borrower that 
he has the option to provide his own insurance coverage at any point 
during the term of the loan. 

(4) The creditor must have either a first or second lien on the motor 
vehicle to be insured. 

(5) The amount of insurance coverage may not exceed the lesser of (1) the 
principal amount of the loan plus allowable charges, excluding inter- 
est, plus two scheduled installment payments or (ii) the actual fair 
market value of the collateral at the time the insurance is written. 
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(6) When a creditor accepts other collateral in addition to a motor vehicle 
as herein defined, the combined insurance on all collateral may not 
exceed the initial indebtedness of the loan. _ . 

(b) Policy forms, rates, rating plans, and classifications for single or dual 
interest nonfleet private passenger motor vehicle physical damage insurance 
shall be filed with the Commissioner in accordance with Articles 40 and 41 of 
this Chapter. Every insurer writing such insurance shall, on or before April 1 
of each year, file a supplemental financial statement in such form and detail 
that the Commissioner prescribes that will enable the Commissioner to review 
and analyze the filings made under this subsection. (1989, c. 485, s. 13; 1989 
(Reg. Sess., 1990), c. 1021, s. 2; 1993 (Reg. Sess., 1994); c..720,.s. 1.) 


§ 58-57-105. Credit insurance on credit card balances. 


(a) Credit card facilities may be used for the solicitation, negotiation, or 
payment of premiums for credit insurance on the unpaid balance of any credit 
card account pursuant to G.S. 58-3-145. Solicitation or negotiation for credit 
insurance on credit card account balances may not be made by unsolicited 
telephone calls or facsimile transmissions. 

(b) If credit life insurance premiums are charged through a credit card 
facility or if credit life insurance premiums are payable on the then out- 
standing balances on revolving charge account contracts defined in G.S. 
25A-11, a premium not exceeding seventy-four cents (74¢) per one thousand 
dollars ($1,000) of insured indebtedness per month is authorized. The pre- 
mium rate for joint credit life insurance may not exceed one and two-thirds 
(12/3) the permitted single credit life insurance premium rate. (1993, c. 226, s. 
9; c. 504, s. 46; 1999-365, s. 2.) 


§ 58-57-107: Recodified as § 58-3-147 by Session Laws 1993, c. 504, s. 40. 


Editor’s Note. — Session Laws 1993, c. 226, Session Laws 1993, c. 504, s. 40, effective July 
s. 9, effective June 28, 1993, added new § 58- 24, 1993. 
57-107, which was recodified as § 58-3-147 by 


§ 58-57-110. Credit unemployment insurance rate stan- 
dards; policy provisions. 


(a) Each year the Commissioner shall prescribe a minimum incurred loss 
ratio standard requirement to develop a premium rate reasonable in relation 
to the benefits provided by credit unemployment insurance coverage. The 
following requirements must be met: 

(1) Coverage is provided or offered, with or without underwriting, to all 
debtors regardless of age who are working for salary, wages, or other 
employment income for at least 30 hours per week and have done so 
for 12 consecutive months: 

(2) Coverage sets forth a definition of involuntary unemployment as a loss 
of employment income that may include, but is not limited to, loss 
caused by layoff, general strike, termination of employment, or 
lockout; 

(3) Coverage does not contain any exclusion except: debts with irregular 
monthly payments; voluntary forfeiture of salary, wages, or other 
employment income; resignation; retirement; sickness, disease, or 
normal pregnancy; or loss of income due to termination as a result of 
willful misconduct that is a violation of some established, definite rule 


of conduct, a forbidden act, or willful dereliction of duty, or. criminal 
misconduct. 
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(b) The Commissioner may approve other policy provisions and coverages 
consistent with the purposes of unemployment coverage. 

(c) Joint coverage rates for credit unemployment insurance shall be one and 
two-thirds (1 3) times the approved single rate of coverage. (1993, c. 226, s. 9.) 


§ 58-57-115. Family leave credit insurance standards; pol- 
icy provisions. 


(a) Definitions. — As used in this section: 

(1) “Foster child” means a minor (i) over whom a guardian has been 
appointed by the clerk of superior court of any county in North 
Carolina; or (ii) the primary or sole custody of whom has been 
assigned by order of a court of competent jurisdiction. 

(2) “Immediate family member” means a spouse, child (natural, adopted, 
or foster), or parent of the insured person. 

(3) “Placement in the foster home” means physically residing with the 
insured person appointed as the guardian or custodian of a foster 
child or children as long as the insured person has assumed the legal 
obligation for total or partial support of the foster child or children 
with the intent that the foster child or children reside with the 
insured person on more than a temporary or short-term basis. 

(b) Coverage. — Insurers may provide coverage for loss of income because of 
a voluntary, employer-approved leave of absence granted upon the occurrence 
of any of the qualifying events in subsection (d) of this section. The insured 
person shall not be required to meet any federal requirements in order to 
qualify for benefits provided by this coverage. Benefits shall be paid to the 
creditor to reduce the insured person’s indebtedness. 

(c) Eligibility. — Coverage may be provided or offered to any debtor who has 
not yet reached his or her 71st birthday and has been working for wages for at 
least 30 hours per week for the past five consecutive weeks. 

(d) Qualifying Events. — Benefits shall be paid only for the following 
qualifying events: 

(1) An accident involving sickness of, or incapacitation of, an immediate 
family member that requires the insured person to attend to the 
family member’s needs. 

(2) Birth of a child or children of the insured person. 

(3) Adoption of a child or children of the insured person. 

(4) Placement in the foster home of a foster child or children. 

(5) The insured person’s principal residence is in a federally declared 
disaster area. 

(6) The insured person is called to active military duty. 

(7) The insured person is called to petit or grand jury duty. 

(e) Exclusions. — Coverage shall not contain any exclusions except: 

(1) Retirement of the insured person from employment. 

(2) Voluntary resignation of the insured person from employment. 

(3) Seasonal unemployment of the insured person. 

(4) Involuntary unemployment of the insured person. 

(5) Disability of the insured person. iee j 

(6) Employment termination because of willful or criminal misconduct of 
the insured person. 

(f) Notice. — The insurer shall send a notice to the insured person at the 
insured person’s home address to inform the insured person that benefits have 
been paid, including the dates and the amount of payment. The notice shall be 
sent to the insured person within 60 days after the last day of the benefit 

eriod. 
Hl (g) Minimum Amounts. — The minimum monthly benefit amount shall be 
level for the entire benefit period. The minimum monthly benefit amount shall 
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equal or exceed the minimum monthly payment required by the creditor, plus 
the premium charge for the coverage attributable to the benefit period. 

(h) Miscellaneous Provisions. — Any waiting period for benefits shall not 
exceed 30 days. The insured shall provide satisfactory evidence of employer 
approval of qualified leave. Lump-sum benefits may be paid. Refunds of 
unearned single premiums shall be equal to the pro rata unearned gross 
premium. 

(i) Rates. — Premium rates shall be actuarially demonstrated to generate a 
sixty percent (60%) incurred loss ratio. Joint coverage rates shall be one and 
two-thirds (1 24) times the approved single rate. Rates shall be filed for 
approval before they can be used. . x 

(j) Reports. — By March 31 of each year every insurer writing family leave 
coverage shall file a statistical report of the past calendar year’s actuarial 
experience for that coverage. The report shall demonstrate the actual experi- 
ence loss ratio for the calendar year and shall include the: number of insureds, 
total earned premium, total number of incurred claims, total incurred claims, 
total number of incurred claims for each qualifying event, average monthly 
benefit per claim for each qualifying event, and premium refunds. (1999-351, 
Se osle) 


ARTICLE 58. 


Life Insurance and Viatical Settlements. 
Part 1. General Provisions. 


§ 58-58-1. Definitions; requisites of contract. 


All corporations or associations doing business in this State, under any 
charter or statute of this or any other state, involving the payment of money or 
other thing of value to families or representatives of policy and certificate 
holders or members, conditioned upon the continuance or cessation of human 
life, or involving an insurance, guaranty, contract, or pledge for the payment of 
endowments or annuities, or who employ agents to solicit such business, are 
life insurance companies, in all respects subject to the laws herein made and 
provided for the government of life insurance companies, and shall not make 
any such insurance, guaranty, contract, or pledge in this State with any citizen, 
or resident thereof, which does not distinctly state the amount of benefits 
payable, the manner of payment, the consideration therefor and such other 


provisions as the Commissioner may require. (1899, c. 54, s. 55; Rev., s. 47 13; 
C.S., s. 6455; 1945, c. 379.) 


Editor’s Note. — Session Laws 2001-436, s.. 58-1 to 58-58-40 in Part 1, $$ 58-58-45 to 
ib effective April 1, 2002, rewrote the heading to 58-58-65 in Part 2, §§ 58-58-70 to 58-58-120 in 
Article 58, which formerly read: “General Reg- Part 3, and §§ 58-58-125 to 58-58-170 in Part 


ulations of Business Life Insurance.” 4, reserving §§ 58-58-175. to 58-58-195 for fu- 
Session Laws 2001-436, s. 2, effective April1, ture codification purposes. 
2002, divided Article 58 into Parts 1 to 4, Session Laws 2001-436, .s.,-17,.. is. -a 


assigning a Part head to each Part, with §§ 58- severability clause. 
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§ 58-58-5. Industrial life insurance defined. 


Industrial life insurance is hereby declared to be that form of life insurance 
under which the premiums are payable monthly or oftener, provided the face 
amount of insurance stated in the policy does not exceed one thousand dollars 
($1,000) and the words “Industrial Policy” are printed upon the policy as a part 
of the descriptive matter. (1945, c. 379; 1947, c. 721.) 


§ 58-58-10. Credit life insurance defined. 


Credit life insurance is declared to be insurance upon the life of a debtor who 
may be indebted to any person, firm, or corporation extending credit to said 
debtor. Credit life insurance may include the granting of additional benefits in 
the event of total and permanent disability of the debtor. (1953, c. 1096, s. 1.) 


CASE NOTES 


Insurable Interest Requirement as Pub- 
lic Policy. — The long established public policy 
of this State prevents one who lacks a legally 
recognized insurable interest in the life of an- 
other from taking out and enforcing for his own 
benefit a policy of insurance on such other 
person’s life. Newsome v. Prudential Ins. Co. of 
Am., 4 N.C. App. 161, 166 S.E.2d 487 (1969). 

Creditor has an insurable interest in 
debtor’s life. Hatley v. Johnston, 265 N.C. 73, 
143 S.E.2d 260 (1965). 

Credit life insurance, as between credi- 
tor and insured debtor, is collateral secu- 
rity. Hatley v. Johnston, 265 N.C. 73, 148 
S.E.2d 260 (1965). 

And Payment of Debt with Credit Life 
Insurance Is Payment by Debtor. — Credit 
life insurance, as between the creditor and 
insured debtor, is collateral security. Conse- 
quently, payment of the debt with credit life 
insurance, when the insured authorizes the 
creditor to procure the policy and pays the 
premium himself, is payment by the insured 
debtor, just as payment with any collateral 
security is payment by the owner thereof. 
Newsome v. Prudential Ins. Co. of Am., 4 N.C. 
App. 161, 166 S.E.2d 487 (1969). 

Payment of the debt with credit life insur- 
ance, when the insured authorizes the creditor 
to procure the policy and pays the premium 
himself, is payment by the insured debtor, just 
as payment with any collateral security is pay- 
ment by the owner thereof. The presence of an 
assuming grantee, who has no right to change 
the beneficiary under the policy, and therefore 
no claim of ownership, would not alter that 
result. Hatley v. Johnston, 265 N.C. 73, 143 
S.E.2d 260 (1965). 

Insurer Not Secondarily Liable on Debt. 
— As between the creditor and the insured 
debtor the credit life insurance is collateral 
security, but this does not place the defendant 
insurance company in the position of a surety 
or in any sense render it secondarily liable on 


the debt. Newsome v. Prudential Ins. Co. of 
Am., 4.N.C. App. 161, 166 S.E.2d 487 (1969). 

Credit life insurance, as between the creditor 
and the insured debtor, is collateral security, 
but this does not place the insurance company 
in the position of a surety or in any sense 
render it secondarily liable on the debt, the 
insurance company becoming liable solely be- 
cause, for a premium paid to it, it assumed the 
risk of the debtor’s continued life and his death 
occurs while the insurance policy is in effect. 
Newsome v. Prudential Ins. Co. of Am., 4 N.C. 
App. 161, 166 S.E.2d 487 (1969). 

When Liability Established. — Liability of 
the insurer under a credit life insurance policy 
is established at the moment of the insured 
debtor’s death, and payment thereafter of the 
debt to the creditor, thereby terminating the 
creditor’s insurable interest in the life of the 
debtor, does not terminate the insurer’s liabil- 
ity under its policy of insurance. Newsome v. 
Prudential Ins. Co. of Am., 4. N.C. App. 161, 166 
S.E.2d 487 (1969). 

Insurer is liable upon its policy of credit life 
insurance where the creditor repossesses the 
mortgaged chattel subsequent to the insured 
debtor’s death, notwithstanding the policy pro- 
vided that it should terminate automatically 
upon repossession of the chattel, since insurer’s 
liability under the policy became fixed when the 
debtor died before repossession of the chattel 
occurred. Newsome v. Prudential Ins. Co. of 
Am., 4.N.C. App. 161, 166 S.E.2d 487 (1969). 

Beneficiary May Enforce Terms of Con- 
tract. — North Carolina has long recognized 
the right of one for whose benefit a contract has 
been made to sue to enforce its terms, even 
though he is not directly a party to the contract. 
Newsome v. Prudential Ins. Co. of Am., 4 N.C. 
App. 161, 166 S.E.2d 487 (1969). 

When a creditor named as beneficiary of a 
credit life insurance policy effects payment of 
its indebtedness after the death of the insured 
debtor by repossessing the chattel purchased 
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by the debtor under a conditional sales con- 
tract, thereby giving up its rights in the pro- 
ceeds of the policy, the credit life insurance 
policy becomes one for the benefit of the in- 
sured, collectible by his executors or adminis- 
trators. Newsome v. Prudential Ins. Co. of Am., 
4.N.C. App. 161, 166 S.E.2d 487 (1969). 

The creditor who is named as beneficiary 
loses all interest in the proceeds of the policy 
upon payment of the indebtedness, and the 
policy then becomes one for the benefit of the 
insured, collectible by his executors or admin- 
istrators. Newsome v. Prudential Ins. Co. of 
Am., 4.N.C. App. 161, 166 S.E.2d 487 (1969). 

Action by Debtor’s Administratrix to Re- 
cover Policy Proceeds. — The fact that the 
insured debtor’s estate is not named directly as 
beneficiary in a credit life insurance policy is no 
bar to the right of the insured’s administratrix 
to maintain an action upon the policy, since one 
for whose benefit a contract has been made may 
sue to enforce its terms even though he is not 
directly a party to the contract, the credit life 
insurance being for the benefit of insured’s 
estate in that the proceeds of the policy are, by 
contractual and statutory provision, to be ap- 
plied to discharge an indebtedness of the es- 
tate. Newsome v. Prudential Ins. Co. of Am., 4 
N.C. App. 161, 166 S.E.2d 487 (1969). 

When the debt to the creditor is satisfied 
subsequent to the insured debtor’s death by 
repossession of the mortgaged chattel, the debt- 
or’s estate becomes subrogated to the rights of 
the creditor as beneficiary under the credit life 
insurance policy as against the insurer, and the 
debtor’s administratrix may maintain an action 
against the insurer to recover the proceeds of 
the policy. Newsome v. Prudential Ins. Co. of 
Am., 4.N.C. App. 161, 166 S.E.2d 487 (1969). 

Creditor Not Entitled to Proceeds Fol- 
lowing Repossession After Debtor’s Death. 
— Creditor relinquished its rights in the pro- 
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ceeds of a credit life insurance policy when, 
following the death of the insured debtor, it 
effected payment of its indebtedness by repos- 
session of the chattel purchased by debtor un- 
der a conditional sales contract, and the credi- 
tor could not thereafter collect and retain for its 
own account the proceeds of the credit life 
insurance policy, since it no longer had an 
insurable interest in the life of the debtor. 
Newsome v. Prudential Ins. Co. of Am., 4 N.C. 
App. 161, 166 S.E.2d 487 (1969). 

Nothing in statutes grants to Commis- 
sioner express or implied authority to set 
rates for credit life insurance. State ex rel. 
Comm’ of Ins. v. Integon Life Ins. Co., 28 N.C. 
App. 7, 220 S.E.2d 409 (1975). 

The conspicuous absence of express rate- 
making authority with regard to credit life 
insurance, when such authority existed with 
regard to credit accident and health insurance, 
manifests the fact that no such authority has 
been conferred. State ex rel. Comm’r of Ins. v. 
Integon Life Ins. Co., 28 N.C. App. 7, 220 S.E.2d 
409 (1975). 

Nor Does Companies’ Acquiescence 
Raise Such Authority. — Contention that 
acquiescence by companies writing credit life 
insurance in rates set by prior Commissioners 
of Insurance gave present Commissioner the 
authority to fix credit life rates was untenable. 
State ex rel. Comm’r of Ins. v. Integon Life Ins. 
Co., 28 N.C. App. 7, 220 S.E.2d 409 (1975). 

Former Statute Inapplicable. — Since 
former § 54-260.2 applied only to credit acci- 
dent and health insurance as defined in § 58- 
51-100, it had no application to credit life 
insurance, and could not be seen as granting 
implied authority to set credit life rates. State 
ex rel. Comm’r of Ins. v. Integon Life Ins. Co., 28 
N.C. App. 7, 220 S.E.2d 409 (1975). 

Quoted in Newbold v. Globe Life Ins. Co., 50 
N.C. App. 628, 274 S.E.2d 905 (1981). 


§ 58-58-15. Any type of survivorship fund in life insurance 
contract prohibited. 


No life insurance company shall hereafter deliver in this State, as a part of 


or in combination with any insurance, endowment or annuity contract, any 
agreement or plan, additional to the rights, dividends, and benefits arising out 
of any such insurance, endowment or annuity contract, which provides for the 
accumulation of profits over a period of years and for payment of all or any part 
of such accumulated profits only to members or policyholders of a designated 
group or class who continue as members or policyholders until the end of a 
specified period of years. Nor shall any such company deliver in this State any 
individual life insurance policy which provides that on the death of anyone not 
specifically named therein, the owner or beneficiary of the policy shall receive 
the payment or granting of anything of value. ( Ue ko Fy Ome bs yay 
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§ 58-58-20. Tie-in sales with life insurance prohibited. 


No life insurance company shall hereafter deliver in this State, as a part of 
or in combination with any insurance, endowment or annuity contract, any 
agreement or plan, additional to the rights, dividends, and benefits arising out 
of any such insurance, endowment, or annuity contract which provides for the 
sale, solicitation, or delivery of any stock or shares of stock in the company 
issuing the policy or in any other insurance company or other corporation, or 
benefit certificate, securities, or any special advisory board contract, or other 
contracts or resolutions of any kind promising returns and profits, or dividends 
equivalent to stock dividends as an inducement to or in connection with the 
sale of the insurance or to the taking of the policy. Nothing herein contained 
shall be construed as prohibiting any participating insurer from distributing to 
its policyholders dividends, savings or the unused or unabsorbed portion of 
_ premiums and premium deposits. (1957, c. 752.) 


§ 58-58-22. Individual policy standard provisions. 


No policy of individual life insurance shall be delivered in this State unless 
it contains in substance the following provisions, or provisions that in the 
Commissioner’s opinion are more favorable to the person insured: 

(1) Grace period. — A provision that the insured is entitled to a grace 
period of 31 days for the payment of any premium due except the first, 
during which grace period the death benefit coverage shall continue in 
force. The policy may provide that if a claim arises under the policy 
during the grace period, the amount of any premium due or overdue 
may be deducted from any amount payable under the policy in 
settlement. 

(2) Incontestability. — A provision that the validity of the policy shall not 
be contested, except for nonpayment of premium, once it has been in 
force for two years after its date of issue; and that no statement made 
by any person insured under the policy about that person’s insurabil- 
ity shall be used during the person’s lifetime to contest the validity of 
the policy after the insurance has been in force for two years. 

(3) Misstatement of age or gender. — A provision specifying an equitable 
adjustment of premiums or benefits, or both, to be made if the age or 
gender of the person insured has been misstated; the provision to 
contain a clear statement of the method of adjustment to be used. 

(4) Suicide. — A provision that may not limit payment of benefits for a 
period more than two years after the date of issue of the policy because 
of suicide and that provides for at least the return of premiums paid 
on the policy if there is suicide during the two-year period. 

(5) Reinstatement. — A provision that, unless the policy has been surren- 
dered for its cash surrender value, or its cash surrender value has 
been exhausted, the policy will be reinstated at any time within five 
years after the date of premium default upon written application 
therefor, the production of evidence of insurability satisfactory to the 
insurer, the payment of all overdue premiums, and the payment of 
reinstatement of any other indebtedness to the insurer upon the 
policy, all with interest at the rate specified. (1995, c. 517, s. 31(a).) 


§ 58-58-23. Standard provisions for annuity and pure en- 
dowment contracts. 


No annuity or pure endowment contract, except a reversionary or 
survivorship annuity and except a group annuity contract, shall be delivered or 
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issued for delivery in this State unless it contains in substance the following 
provisions or provisions that in the opinion of the Commissioner are more 
favorable to the holders of the contracts: ; 

(1) Grace period. — A provision for a grace period of not less than 31 days 
within which any stipulated payment to the insurer falling due after 
the first payment may be made. During the grace period, the contract 
shall continue in full force. If a claim arises under the contract 
because of death before the expiration of the grace period and before 
the overdue payment to the insurer is made, the amount of the 
payments, with interest on any overdue payments, may be deducted 
from any amount payable under the contract. 

(2) Incontestability. — If any statements are required as a condition of 
issue, there shall be a provision that the contract shall be incontest- 
able during the lifetime of the person or of each of the persons as to 
whom the statements are required after it has been in force for a 
period of two years after its date of issue, except for nonpayment of 
stipulated payments to the insurer. 

(3) Misstatements of age or gender. — A provision that if the age or gender 
of any person upon whose life the contract is made has been mis- 
stated, the amount payable or benefits accruing under the contract 
shall be such as the stipulated payment or payments to the insurer 
would have been according to the correct age or gender; and if the 
insurer makes an overpayment because of the misstatement, that 
amount with interest at the rate specified in the contract may be 
charged against any current or subsequent payment by the insurer 
under the contract. 

(4) Reinstatement. — A provision that the contract may be reinstated at 
any time within’one year after a default in making stipulated 
payments to the insurer, unless the cash surrender value has been 
paid; but all overdue stipulated payments and any indebtedness to the 
insurer on the contract shall be paid or reinstated with interest at a 
rate specified in the contract. When applicable, the insurer may also 
require evidence of insurability satisfactory to the insurer. (1995, c. 
517, s. 31(a).) 


§ 58-58-25. Policies to be issued to any person possessing 
the sickle cell trait or hemoglobin C trait. 


No insurance company licensed in this State pursuant to the provisions of 
Articles 1 through 64 of this Chapter shall refuse to issue or deliver any policy 
of life insurance authorized thereunder solely by reason of the fact that the 
person to be insured possesses sickle cell trait or hemoglobin C trait; nor shall 
any such policy issued and delivered in this State carry a higher premium rate 
or charge by reason of the fact that the person to be insured possesses said 
traits. The term “sickle cell trait” is defined as the condition wherein the major 
natural hemoglobin components present in the blood of the individual are 
hemoglobin A (normal) and hemoglobin S (sickle hemoglobin) as defined by 
standard chemical and physical analytic techniques, including electrophoresis, 
and the proportion of hemoglobin A is greater than the proportion of hemoglo- 
bin S or one natural parent of the individual is shown to have only normal 
hemoglobin components (hemoglobin A, hemoglobin A2, hemoglobin F) in the 
normal proportions by standard chemical and physical analytic tests. The term 
es abi C trait” is defined as the condition wherein the major natural 
geen components present in the blood of the individual are hemoglobin 

(normal) and hemoglobin C as defined by standard chemical and physical 
analytic techniques, including electrophoresis, and the proportion of hemoglo- 


928 


§58-58-30 


ART. 58. LIFE INSURANCE AND VIATICAL SETTLEMENTS 


§58-58-30 


bin A is greater than the proportion of hemoglobin C or one natural parent of 
the individual is shown to have only normal hemoglobin components (hemo- 
globin A, hemoglobin A2, hemoglobin F) in the normal proportions by standard 
chemical and physical analytic tests. (1975, c. 600, s. 1.) 


§ 58-58-30. Soliciting agent represents the company. 


A person who solicits an application for insurance upon the life of another, in 
any controversy relating thereto between the insured or his beneficiary and the 
company issuing a policy upon such application, is the agent of the company 
and not of the insured. (1907, c. 958, s. 1; C.S., s. 6457.) 


CASE NOTES 


Legislative Intent. — This section was en- 
acted by the General Assembly as a protective 
measure for consumers of insurance services. 
Its import is obviously to expand the class of 
persons capable of binding insurers to enforce- 
able insurance obligations, and to prevent in- 
surers who obtain consideration from persons 
solicited on their behalf, from relying on the 
purportedly ultra vires actions of their agents 
to deny liability to beneficiaries. Northern Nat'l 
Life Ins. Co. v. Lacy J. Miller Mach. Co., 63 N.C. 
App. 424, 305 S.E.2d 568 (1983), aff’d, 311 N.C. 
62, 316 S.E.2d 256 (1984). 

This section establishes a conclusive 
presumption of an agency relationship once 
“solicitation” on the part of the agent is found. 
Northern Nat'l] Life Ins. Co. v. Lacy J. Miller 
Mach. Co., 63 N.C. App. 424, 305 S.E.2d 568 
(1983) ait'd,’ 311 N.C..'62, 316 S.B.2d 256 
(1984). 

“Solicit” Defined. — The word “solicit” is 
not defined in § 58-1-5; nor does the term 
appear to have been authoritatively construed 
in the reported decisions of the appellate courts 
of this State. Its meaning must be discerned, 
therefore, by application of fundamental prin- 
ciples of statutory construction. Northern Nat 
Life Ins. Co. v. Lacy J. Miller Mach. Co., 63 N.C. 
App. 424, 305 S.E.2d 568 (1983), aff’d, 311 N.C. 
62, 316 S.E.2d 256 (1984). 

The term “solicit” must be interpreted to 
further the intent of the Legislature and, ab- 
sent a special definition, must be given its 
ordinary meaning. Northern Nat'l Life Ins. Co. 
v. Lacy J. Miller Mach. Co., 311 N.C. 62, 316 
S.E.2d 256 (1984). 

Where there is evidence that a person ac- 
tively participated in the placement of a life 
insurance policy by approaching corporate of- 
ficers with information about the policy, obtain- 
ing and completing blank applications for the 
policy, collecting premiums, distributing poli- 
cies, and collecting a commission, there is am- 
ple evidence that the person has “solicited” an 
application for insurance upon the life of an- 
‘ other within the meaning of this section. North- 
ern Nat’l Life Ins. Co. v. Lacy J. Miller Mach. 


Co., 311 N.C. 62, 316 S.E.2d 256 (1984). 

This section does not attempt to pre- 
scribe the extent of the agent’s authority 
or to convert a special or limited agency into 
one with general powers. Fountain & 
Herrington, Inc. v. Mutual Life Ins. Co., 55 F.2d 
120 (4th Cir. 1932). See also Provident Mut. 
Life Ins. Co. v. Parsons, 70 F.2d 863 (4th Cir. 
1934); cert. denied, 293 U5. D520 D0 9 CL, Yo, 
79 L. Ed. 678 (1934). 

Broker as Agent of Insurer. — Where a 
broker “solicits” within the meaning of this 
section, he is deemed an agent of the insurer in 
situations covered by that statute. Northern 
Nat] Life Ins. Co. v. Lacy J. Miller Mach. Co., 
311 N.C. 62, 316 S.E.2d 256 (1984). 

Liability of Insurer for Delay of Agent. — 
If defendant’s agent wrongfully failed to deliver 
policy within a reasonably short time after its 
receipt, during which time plaintiff’s intestate 
was in good health and ready, able, and willing 
to pay the premium on delivery, as stipulated, 
and plaintiff’s intestate thereafter became ill, 
the defendant could not withhold delivery so as 
to release it from responsibility. American Trust 
Co. v. Life Ins. Co., 173 N.C. 558, 92 S.E. 706 
(1917); Fox v. Volunteer State Life Ins. Co., 185 
N.C. 121, 116 S.E. 266 (1923). 

When Knowledge of Agent Imputed to 
Company. — In the absence of fraud or collu- 
sion between the insured and the agent, the 
knowledge of the agent when acting within the 
scope of the powers entrusted to him will be 
imputed to the company, even though a direct 
stipulation to the contrary appears in the policy 
or the application for the same. However, when 
it clearly appears that an insurance agent and 
the insured participated in a fraud by inserting 
false answers with respect to material facts in 
an application for insurance, the knowledge of 
the agent will not be imputable to his principal. 
Thomas-Yelverton Co. v. State Capital Life Ins. 
Coi;' 238° N.C. 278, 77 S.B 24692 (1963); 
Faircloth v. Ohio Farmers Ins. Co., 253 N.C. 
522, 117 S.E.2d 404 (1960); McCrimmon v. 
North Carolina Mut. Life Ins. Co., 69 N.C. App. 
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683, 317 S.E.2d 709, cert. denied, 312 N.C. 84, 
322 S.E.2d 175 (1984). 

Responsibility of Insured for False An- 
swers Inserted by Agent in Application. — 
The rule that the insured is not responsible for 
false answers in the application where they 
have been inserted by the agent through mis- 
take, negligence, or fraud is not absolute, and 
applies only if the insured is justifiably igno- 
rant of the untrue answers, has no actual or 
implied knowledge thereof, and has been guilty 
of no bad faith or fraud. Jones v. Home Sec. Life 
Ins: Co:, 254°N:C 407. 219 Si 20a oC196 Ly 

When the agent of the insurance company 
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having reason to know what answers the agent 
is supplying, the insurance company will be 
equitably estopped to rely on the falsity or 
inaccuracy supplied by its own. agent in any 
effort to defeat liability on the policy. Northern 
Nat’l Life Ins. Co. v. Lacy J. Miller Mach. Co., 
63 N.C. App. 424, 305 S.E.2d 568 (1983), aff’d, 
311 N.C. 62, 316 S.E.2d 256 (1984). 

If an application for insurance containing 
material misrepresentations is filled in by the 
agent before being signed by the applicant, 
these are material misrepresentations of the 
applicant which bar recovery. McCrimmon v. 
North Carolina Mut. Life Ins. Co., 69 N.C. App. 


683, 317 S.E.2d 709, cert. denied, 312 N.C. 84, 
322 S.E.2d 175 (1984). 


answers questions for the applicant on an ap- 
plication for insurance, without the applicant 


§ 58-58-35. Discrimination between insurants forbidden. 


A life insurance company doing business in this State shall not make any 
distinction or discrimination in favor of individuals between insurants of the 
same class and equal expectation of life in the amount of payment of premiums 
or rates charged for policies of life or endowment insurance, or in the dividends 
or other benefits payable thereon, or in any of the terms and conditions of the 
contracts it makes; nor shall any such company or any agent thereof make any 
contract of insurance or agreement as to such contract other than as plainly 
expressed in the policy issued thereon, nor pay or allow as inducement to 
insurance any rebate of premium payable on the policy, or any special favor or 
advantage in the dividends or other benefit to accrue thereon, or any valuable 
consideration or inducement whatever not specified in the policy contract of 
insurance; nor give, sell, or purchase, or offer to give, sell, or purchase as 
inducement to insurance or in connection therewith any stocks, bonds, or other 
securities of any insurance company or other corporation, association, or 
partnership, or any dividends or profits to accrue therein, or anything of value 
whatsoever not specified in the policy. (1899, c. 54, s. 57; 1903, c. 438, ss. 5, 10; 
Rey., Ss. 4775; 1911, ¢. 196.5. 7:,C.S...s. 6458)) 


CASE NOTES 


Purpose of Section. — The purpose of this 
section is to prevent discrimination among pol- 
icyholders of like class and expectancy, and, in 
aid and furtherance of this desirable purpose, 
to secure publicity by requiring that all the 
stipulations of the contract and all agreements 
between the insurant and the company in ref- 
erence thereto shall be plainly expressed in the 
policy. Smathers v. Bankers Life Ins. Co., 151 
N.C. 98, 65 S.E. 746 (1909). 

The purpose of this section is to require all of 
the contract between the parties to be set forth 
in the policy and to afford protection to the 
policyholder. The purpose is to require the 
parties to incorporate in the insurance contract 
anything pertaining to its validity at the time it 
1s written. New York Life Ins. Co. v. Guyes, 22 F. 
Supp. 454 (M.D.N.C. 1938), aff'd, 99 F2d 303 
(4th Cir. 1938). 

The prohibition of discrimination is a 
restriction applicable to the insurer, and 


the statute purports to operate upon insurance 
companies alone. Robinson v. Security Life & 
Annuity Co., 163 N.C. 415, 79 S.E. 681 (1913). 

Exercise of an option given by a mutual 
life insurance company to one of its poli- 
cyholders of greater value than that given to 
the others was an illegal and void discrimina- 
tion, prohibited by our statute and general 
principles of law. Graham v. Mutual Life Ins. 
Co.,-176 N.C; 313, 97 S.B.. 6.1918): 

This section does not invalidate con- 
tracts of insurance made in violation of its 
provisions. Security Life & Annuity Co. v. 
Costner, 149 N.C. 293, 63 S.E. 304 (1908); 
Robinson v. Security Life & Annuity Co., 163 
N.C. 415, 79 S.E. 681 (1913). 

And Insured May Recover for Cancella- 
tion of Policy. — Where the insured has, in 
good faith, entered into a policy contract with 
the company whereby he has secured a policy 
at a reduced rate of premium, the parties are 
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not in pari delicto; and he may recover dam- 
ages, upon the cancellation by the company of 
his policy, for its discrimination forbidden by 
the statute. Robinson v. Security Life & Annu- 
ity Co., 163 N.C. 415, 79 S.E. 681 (1913). 

Transactions up to the issuance of a life 
policy merge therein upon its issuance and 
acceptance by the insured. Floars v. Aetna Life 
Ins. Co., 144 N.C. 232, 56 S.E. 915 (1907): 
Graham v. Mutual Life Ins. Co., 176 N.C. 313, 
97 S.E. 6 (1918); New York Life Ins. Co. v. 
Guyes, 22 F. Supp. 454 (M.D.N.C. 1938), aff’d, 
99 F.2d 308 (4th Cir. 1938). 

And Collateral Agreements Are Not 
Binding Unless Included in Policy. — Un- 
der this section, the terms and conditions of the 
insurance must be plainly expressed in the 
policy as issued, and collateral agreements 
with local agents are not binding unless in- 
cluded in the policy. Graham v. Mutual Life Ins. 
Co., 176 N.C. 313, 97 S.E. 6 (1918). 

Prohibited Collateral Agreement Not 
Enforceable. — A policyholder cannot enforce 
against the insurance company a severable 
collateral agreement to his policy contract of 
life insurance which is prohibited by this stat- 
‘ute, upon the principle that the law was not 
passed for the benefit of the company resisting 
recovery, but for the protection of the policy- 
holders, when it appears that the agreement 
was executory in character and gave him a 
preference over the general body of policyhold- 
ers for whose benefit the statute was passed. In 
such cases, the parties are in pari delicto. 
Smathers v. Bankers Life Ins. Co., 151 N.C. 98, 
65 S.E. 746 (1909). 

When a collateral agreement delivered 
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to insured with his policy provided for the 
reduction of premiums to be paid thereon, 
and was claimed to be the sole inducement 
moving him to take the policy, it was necessary 
for these inducements so claimed to be specified 
in the policy contract. Otherwise the collateral 
agreement would be prohibited by the statute 
and not enforceable. Smathers v. Bankers Life 
Ins. Co., 151 N.C. 98, 65 S.E. 746 (1909). 

Agreement for Earlier Effective Date. — 
It would seem that an agreement by a local 
agent that the policy would be in effect from the 
date of application and payment of the first 
premium, where the policy provided it would be 
effective from delivery, would be in contraven- 
tion of this section. Jones v. Gate City Life Ins. 
Co., 216 N.C. 300, 4 S.E.2d 848 (1939). 

A valid policy of life insurance is sever- 
able from an invalid collateral agreement 
made at one and the same time, respecting a 
benefit prohibited by the statute. Security Life 
& Annuity Co. v. Costner, 149 N.C. 293, 63 S.E. 
304 (1908). 

And Insurer May Recover on Note Given 
in Payment of Policy. — When the insured 
has given his note for the premiums on his life 
insurance policy, and has received for one year, 
in this manner, the benefits of the insurance, he 
cannot avoid paying his note upon the ground 
of his having collaterally contracted with the 
company for the deduction of a certain amount 
by way of renewal commissions in violation of 
the provisions of this section. Security Life & 
Annuity Co. v. Costner, 149 N.C. 293, 63 S.E. 
304 (1908); Smathers v. Bankers Life Ins. Co., 
151 N.C. 98, 65 S.E. 746 (1909). 


§ 58-58-40. Misrepresentations of policy forbidden. 


No life insurance company doing business in this State, and no officer, 
director, solicitor, or other agent thereof, shall make, issue, or circulate, or 
cause to be made, issued, or circulated any estimate, illustration, circular, or 
statement of any sort misrepresenting the terms of the policy issued by it or 
the dividends or share of surplus to be received thereon, or shall use any name 
or title of any policy or class of policies misrepresenting the true nature 
thereof. Nor shall any such company, agent, or broker make any misrepresen- 
tation to any person insured in said company or in any other insurer or 
governmental agency for the purpose of inducing or tending to induce such 
person to lapse, forfeit, or surrender his said insurance. (1918, c. 95; C.S., s. 


6459; 1947,.c. 721.) 


Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 
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§ 58-58-42: Repealed by Session Laws 2001-436, s. 5, effective April 1, 
2002. | 


Cross References. — As to viatical settle- 
ments, see now § 58-58-200 et seq. 


Part 2. Financial Provisions. 


§ 58-58-45. Financial Provisions. 


The valuation of the reserves on the policies and bonds of every life 
insurance company incorporated by the laws of this State shall be based upon 
any recognized standard of valuation and mortality table as the Commissioner 
should deem best for the security of the business and the safety of the persons 
insured. The Commissioner shall annually value or cause to be valued the 
reserves on all policies and annuities of each domestic company and may 
accept the valuation of such reserves made by the company upon such evidence 
of its correctness as he may require. Upon this valuation being made by the 
Commissioner and a certificate thereof furnished by him, each company shall 
pay to such officer, to defray the expenses thereof, the sum of one cent (1¢) for 
every thousand dollars ($1,000) of the whole amount insured by its policies so 
valued. The reserve fund hereinbefore provided for shall not be available for or 
used for any other purpose than the discharge of policy obligations, but is a 
trust fund to be held and expended only for the benefit of policyholders. In case 
of the insolvency of the company, the reserve on outstanding policies may, with 
the consent of the Commissioner, be used for the reinsurance of its policies to 
the extent of their pro rata part thereof. (1903, c. 536, s. 4; 1905, c. 410; Rev., 
s/ 4777; 1907 c.. 1000,s" 7: C:5. 7's) 6461 1945623795 


Editor’s Note. — Session Laws 2001-436, s. 58-58-120 in Part 3, and §§ 58-58-125 to 58-58- 
2, effective April 1, 2002, divided Article 58 into 170 in Part 4, reserving §§ 58-58-175 to 58-58- 
Parts 1 to 4, assigning a Part head to each Part, 195 for future codification purposes. 
with §§ 58-58-1 to 58-58-40 in Part 1, §§ 58- Session Laws 2001-436, s. 17, is a 
58-45 to 58-58-65 in Part 2, §§ 58-58-70 to severability clause. 


§ 58-58-50. Standard Valuation Law. 


(a) This section shall be known as the Standard Valuation Law. 

(b) The Commissioner shall annually value, or cause to be valued, the 
reserve liabilities (hereinafter called reserves) for all outstanding life insur- 
ance policies and. annuity and pure endowment contracts of every life insur- 
ance company doing business in this State, except that in the case of an alien 
company, such valuation shall be limited to its United States business, and 
may certify the amount of such reserves, specifying the mortality table or 
tables, rate or rates of interest and methods (net level premium method or 
other) used in the calculation of such reserves. Group methods and approxi- 
mate averages for fractions of a year or otherwise may be used in calculating 
such reserves and the valuation made by the company may be accepted by the 
Commissioner upon such evidence of its correctness as the Commissioner may 
require. In lieu of the valuation of the reserves herein required of any foreign 
or alien company, he may accept any valuation made, or caused to be made, by 
the insurance supervisory official of any state or other jurisdiction when such 
valuation complies with the minimum standard herein provided and if the 
official of such state or jurisdiction accepts as sufficient and valid for all legal 
ay oes the certificate of valuation of the Commissioner when such certificate 
states the valuation to have been made in a specified manner according to 
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which the aggregate reserves would be at least as large as if they had been 
computed in the manner prescribed by the law of that state or jurisdiction. 

(c)(1) Except as otherwise provided in subdivisions (3) and (4) of this 

subsection, the minimum standard for the valuation of all such 

policies and contracts issued before the effective date of this section 

shall be that provided by the laws in effect immediately before that 

date, except that the minimum standard for the valuation of annuities 

and pure endowments purchased under group annuity and pure 

endowment contracts issued before that date shall be that provided by 

the laws in effect immediately before that date but replacing the 

interest rates specified in such laws by an interest rate of five percent 

(5%) per annum, and five and one-half percent (5 12%) interest for 

single premium life insurance policies. 

(2) Except as otherwise provided in subdivisions (3) and (4) of this 
subsection, the minimum standards for the valuation of all such 
policies and contracts issued on or after the effective date of this 
section shall be the Commissioner’s reserve valuation methods de- 
fined in subsections (d), (d-1) and (g), five percent (5%) interest for 
group annuity and pure endowment contracts and three and one-half 
percent (3 42%) interest for all other policies and contracts, or, in the 
case of policies and contracts other than annuity and pure endowment 
contracts, issued on or after July 1, 1975, four percent (4%) interest for 
such policies issued prior to April 19, 1979, and four and one-half 
percent (4 12%) interest for such policies issued on or after April 19, 
1979, and the following tables: 

a. For all ordinary policies of life insurance issued on the standard 
basis, excluding any disability and accidental death benefits in 
such policies — the Commissioner’s 1941 Standard Ordinary 
Mortality Table for such policies issued prior to the operative date 
of subdivision (e)(2) of G.S. 58-58-55, the Commissioner’s 1958 
Standard Ordinary Mortality Table for such policies issued on or 
after the operative date of subdivision (e)(2) of G.S. 58-58,55 prior 
to the operative date of subdivision (e)(4) of G.S. 58-58-55, 
provided that for any category of such policies issued on female 
risks, all modified net premiums and present values referred to in 
this section may be calculated according to an age not more than 
six years younger than the actual age of the insured; and, for such 
policies issued on or after the operative date of subdivision (e)(4) 
of G.S. 58-58-55, (i) the Commissioner’s 1980 Standard Ordinary 
Mortality Table, or (ii) at the election of the company for any one 
or more specified plans of life insurance, the Commissioner’s 1980 
Standard Ordinary Mortality Table with Ten-Year Select Mortal- 
ity Factors, or (iii) any ordinary mortality table, adopted after 
1980 by the NAIC, that is approved by regulation promulgated by 
the Commissioner for use in determining the minimum standard 
of valuation for such policies; 

b. For all industrial life insurance policies issued on the standard 
basis, excluding any disability and accidental death benefits in 
such policies — the 1941 Standard Industrial Mortality Table for 
such policies issued prior to the operative date of subdivision 
(e)(3) of G.S. 58-58-55 and for such policies issued on or after such 
operative date the Commissioner’s 1961 Standard Industrial 
Mortality Table or any industrial mortality table, adopted after 
1980 by the NAIC, that is approved by regulation promulgated by 
the Commissioner for use in determining the minimum standard 
of valuation for such policies; 
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c. For individual annuity and pure endowment contracts, excluding 
any disability and accidental death benefits in such policies — the 
1937 Standard Annuity Mortality Table or, at the option of the 
company, the Annuity Mortality Table for 1949, Ultimate, or any 
modification of either of these tables approved by the Commis- 
sioner; 

d. For group annuity and pure endowment contracts, excluding any 
disability and accidental death benefits in such policies — the 
Group Annuity Mortality Table for 1951, any modification of such 
table approved by the Commissioner, or, at the option of the 
company, any of the tables or modifications of tables specified for 
individual annuity and pure endowment contracts; 

e. For total and permanent disability benefits in or supplementary to 
ordinary policies or contracts — for policies or contracts issued on 
or after January 1, 1966, the tables of Period 2 disablement rates 
and the 1930 to 1950 termination rates of the 1952 Disability 
Study of the Society of Actuaries, with due regard to the type of 
benefit or any tables of disablement rates and termination rates, 
adopted after 1980 by the NAIC, that are approved by regulation 
promulgated by the Commissioner for use in determining the 
minimum standard of valuation for such policies; for policies or 
contracts issued on or after January 1, 1961, and prior to January 
1, 1966, either such tables or, at the option of the company, the 
Class (3) Disability Table (1926); and for policies issued prior to 
January 1, 1961, the Class (3) Disability Table (1926). Any such 
table shall, for active lives, be combined with a mortality table 
permitted for calculating the reserves for life insurance policies; 

f. For accidental death benefits in or supplementary to policies — for 
policies issued on or after January 1, 1966, the 1959 Accidental 
Death Benefits Table or any accidental death benefits table, 
adopted after 1980 by the NAIC, that is approved by regulation 
promulgated by the Commissioner for use in determining the 
minimum standard of valuation for such policies; for policies 
issued on or after January 1, 1961, and prior to January 1, 1966, 
either such table or, at the option of the company, the Inter- 
Company Double Indemnity Mortality Table; and for policies 
issued prior to January 1, 1961, the Inter-Company Double 
Indemnity Mortality Table. Either table shall be combined with a 
mortality table permitted for calculating the reserves for life 
insurance policies; 

g. For group life insurance, life insurance issued on the substandard 
basis and other special benefits — such tables as may be approved 
by the Commissioner. 

(3) Except as provided in subdivision (4) of this subsection, the minimum 
standard for the valuation of all individual annuity and pure endow- 
ment contracts issued on or after the operative date of this subdivision 
(3), as defined herein, and for all annuities and pure endowments 
purchased on or after such operative date under group annuity and 
pure endowment contracts, shall be the Commissioner’s reserve 
valuation methods defined in subsections (d) and (d-1) and the 
following tables and interest rates: ) 

a. For individual annuity and pure endowment contracts issued prior 
to April 19, 1979, excluding any disability and accidental death 
benefits in such contracts — the 1971 Individual Annuity Mor- 
tality Table, or any modification of this table approved by the 
Commissioner, and six percent (6%) interest for single premium 
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immediate annuity contracts, and four percent (4%) interest for 
all other individual annuity and pure endowment contracts; 

b. For individual single premium immediate annuity contracts issued 
on or after April 19, 1979, excluding any disability and accidental 
death benefits in such contracts — the 1971 Individual Annuity 
Mortality Table or any individual annuity mortality table, 
adopted after 1980 by the NAIC, that is approved by regulation 
promulgated by the Commissioner for use in determining the 
minimum standard of valuation for such contracts, or any modi- 
fication of these tables approved by the Commissioner, and seven 
and one-half percent (7 12%) interest; 

c. For individual annuity and pure endowment contracts issued on or 
after April 19, 1979, other than single premium immediate 
annuity contracts, excluding any disability and accidental death 
benefits in such contracts — the 1971 Individual Annuity Mor- 
tality Table or any individual annuity mortality table, adopted 
after 1980 by the NAIC, that is approved by regulation promul- 
gated by the Commissioner for use in determining the minimum 
standard of valuation for such contracts, or any modification of 
these tables approved by the Commissioner, and five and one-half 
percent (5 12%) interest for single premium deferred annuity and 
pure endowment contracts and four and one-half percent (4 42%) 
interest for all other such individual annuity and pure endow- 
ment contracts; 

d. For all annuities and pure endowments purchased prior to April 
19, 1979, under group annuity and pure endowment contracts, 
excluding any disability and accidental death benefits purchased 
under such contracts — the 1971 Group Annuity Mortality Table, 
or any modification of this table approved by the Commissioner, 
and six percent (6%) interest; 

e. For all annuities and pure endowments purchased on or after April 
19, 1979, under group annuity and pure endowment contracts, 
excluding any disability and accidental death benefits purchased 
under such contracts — the 1971 Group Annuity Mortality Table 
or any group annuity mortality table, adopted after 1980 by the 
NAIC, that is approved by regulation promulgated by the Com- 
missioner for use in determining the minimum standard of 
valuation for such annuities and pure endowments, or any 
modification of these tables approved by the Commissioner, and 
seven and one-half percent (7 42%) interest. 

After July 1, 1975, any company may file with the Commissioner a 
written notice of its election to comply with the provisions of this 
subdivision (3) after a specified date before January 1, 1979, which 
shall be the operative date of this subdivision for such company, 
provided, a company may elect a different operative date for individ- 
ual annuity and pure endowment contracts from that elected for 
group annuity and pure endowment contracts. If a company makes no 
such election, the operative date of this subdivision for such company 
shall be January 1, 1979. 

(4)a. Applicability of This Subdivision. The interest rates used in deter- 
mining the minimum standard for the valuation of: 
1. All life insurance policies issued in a particular calendar year, 
on or after the operative date of subdivision (e)(4) of G.S. 
58-58-55, 
2. All individual annuity and pure endowment contracts issued 
in a particular calendar year on or after January 1, 1982, 
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3. All annuities and pure endowments purchased in a particular 
calendar year on or after January 1, 1982, under group 
annuity and pure endowment contracts, and 

4. The net increase, if any, in a particular calendar year after 
January 1, 1982, in amounts held under guaranteed interest 
contracts 

shall be the calendar year statutory valuation interest rates as 

defined in this subdivision. 

' b. Calendar Year Statutory Valuation Interest Rates. 

1. The calendar year statutory valuation interest rates, I shall be 
determined as follows and the results rounded to the nearer 
one-quarter of one percent (14 of 1%): 

I. For life insurance, 


1=.03 plus W (R, - .03) plus 2(R, - .09): 


If. For single premium immediate annuities and for annuity 
benefits involving life contingencies arising from other 
annuities with cash settlement options and from guar- 
anteed interest contracts with cash settlement options, 
[=.03 plus W (R - .03) 

where R, is the lesser of R and .09, 

R, is the greater of R and .09, 

R is the reference interest rate defined in this subdivision, 

and W is the weighting factor defined in this subdivision, 

If. For other annuities with cash settlement options and 
guaranteed interest contracts with cash settlement op- 
tions, valued on an issue year basis, except as stated in 
II above, the formula for life insurance stated in I above 
shall apply to annuities and guaranteed interest con- 
tracts with guarantee durations in excess of 10 years and 
the formula for single premium immediate annuities 
stated in IT above shall apply to annuities and guaran- 
teed interest contracts with guarantee duration of 10 
years or less, 

IV. For other annuities with no cash settlement options and 
for guaranteed interest contracts with no cash settle- 
ment options, the formula for single premium immediate 
annuities stated in II above shall apply, 

V. For other annuities with cash settlement options and 
guaranteed interest contracts with cash settlement op- 
tions, valued on a change in fund basis, the formula for 
single premium immediate annuities stated in II above 
shall apply. 

2. However, if the calendar year statutory valuation interest rate 
for any life insurance policies issued in any calendar year 
determined without reference to this sentence differs from 
the corresponding actual rate for similar policies issued in 
the immediately preceding calendar year by less than one- 
half of one percent (% of 1%), the calendar year statutory 
valuation interest rate for such life insurance policies shall 
be equal to the corresponding actual rate for the immediately 
preceding calendar year. For purposes of applying the imme- 
diately preceding sentence, the calendar year statutory val- 
uation interest rate for life insurance policies issued in a 
calendar year shall be determined for 1980 (using the refer- 
ence interest rate defined for 1979) and shall be determined 
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for each subsequent calendar year regardless of when subdi- 
_ vision (e)(4) of G.S. 58-58-55 becomes operative. 
c. Weighting Factors. 
1. The weighting factors referred to in the formulas stated above 
are given in the following tables: 
I. Weighting Factors for Life Insurance: 


Guarantee 

Duration Weighting 
(Years) Factors 

10 or less 75,8) 

More than 10, but not more than 20 A5 

More than 20 gate 


For life insurance, the guarantee duration is the 
maximum number of years the life insurance can remain 
in force on a basis guaranteed in the policy or under 
options to convert to plans of life insurance with pre- 
mium rates or nonforfeiture values or both which are 
guaranteed in the original policy; 


II. Weighting factor for single premium immediate annuities 


Il. 


and for annuity benefits involving life contingencies 
arising from other annuities with cash settlement op- 
tions and guaranteed interest contracts with cash settle- 
ment options: 
.80 

Weighting factors for other annuities and for guaranteed 
interest contracts, except as stated in II. above, shall be 
as specified in tables (i), (1), and (ii1) below, according to 
the rules and definitions in (iv), (v) and (vi) below: 

(i) For annuities and guaranteed interest contracts val- 

ued on an issue year basis: 


Guarantee Weighting Factor 
Duration For Plan Type 
(Years) A B C 

5 or less: 80 .60 .50 
More than 5, but not 

more than 10: P/U ee 
More than 10, but not 

more than 20: (OD a eoUeera 
More than 20: ibs visti ben 232, 

(i) For annuities and Plan Type 

guaranteed interest A B C 


contracts valued on 

a change in fund basis, 
the factors shown in 
(i) above increased 


by: 1b eeoo ls 
(iii) For annuities and Plan Type 
guaranteed interest A B C 


contracts valued 

on an issue year 

basis (other than 

those with no cash 
settlement options) 
which do not 
guarantee interest on 
considerations received 
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more than one year 

after issue or 

purchase and for 

annuities and 

guaranteed interest 

contracts valued 

on a change in fund 

basis which do not 

guarantee interest 

rates on considerations 

received more than 12 

months beyond the 

valuation date, the 

factors shown in (i) 

or derived in (11) 

increased by: AU als). AU 
For other annuities with cash settlement options 
and guaranteed interest contracts with cash settle- 
ment options, the guarantee duration is the number 
of years for which the contract guarantees interest 
rates in excess of the calendar year statutory valu- 
ation interest rate for life insurance policies with 
guarantee duration in excess of 20 years. For other 
annuities with no cash settlement options and for 
guaranteed interest contracts with no cash settle- 
ment options, the guarantee duration is the number 
of years from the date of issue or date of purchase to 
the date annuity benefits are scheduled to com- 
mence. 


(v) Plan type as used in the above tables is defined as 


follows: 


Plan Type A: At any time policyholder may withdraw 


funds only (1) with an adjustment to 
reflect changes in interest rates or asset 
values since receipt of the funds by the 
insurance company, or (2) without such 
adjustment but in installments over five 
years or more, or (3) as an immediate life 
annuity, or (4) no withdrawal permitted. 


Plan Type B: Before expiration of the interest rate 


guarantee, policyholder may withdraw 
funds only (1) with an adjustment to 
reflect changes in interest rates or asset 
values since receipt of the funds by the 
insurance company, or (2) without such 
adjustment but in installments over five 
years or more, or (3) no withdrawal per- 
mitted. At the end of interest rate guar- 
antee, funds may be withdrawn without 
such adjustment in a single sum or in- 
stallments over less than five years. 


Plan Type C: Policyholder may withdraw funds before 


expiration of interest rate guarantee in a 
single sum or installments over less than 
five years either (1) without adjustment 
to reflect changes in interest rates or 
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asset values since receipt of the funds by 
the insurance company, or (2) subject 
only to a fixed surrender charge stipu- 
lated in the contract as a percentage of 
the fund. 

(vi) A company may elect to value guaranteed interest 
contracts with cash settlement options and annu- 
ities with cash settlement options on either an issue 
year basis or on a change in fund basis. Guaranteed 
interest contracts with no cash settlement options 
and other annuities with no cash settlement options 
must be valued on an issue year basis. As used in 
this section, an issue year basis of valuation refers to 
a valuation basis under which the interest rate used 
to determine the minimum valuation standard for 
the entire duration of the annuity or guaranteed 
interest contract is the calendar year valuation 
interest rate for the year of issue or year of purchase 
of the annuity or guaranteed interest contract, and 
the change in fund basis of valuation refers to a 
valuation basis under which the interest rate used 
to determine the minimum valuation standard ap- 
plicable to each change in the fund held under the 
annuity or guaranteed interest contract is the cal- 
endar year valuation interest rate for the year of the 
change in the fund. 


d. Reference Interest Rate. 
1. The reference interest rate referred to in paragraph b of this 
subdivision shall be defined as follows: 
I. For all life insurance, the lesser of the average over a 


period of 86 months and the average over a period of 12 
months, ending on June 30 of the calendar year next 
preceding the year of issue, of Moody’s Corporate Bond 
Yield Average — Monthly Average Corporates, as pub- 
lished by Moody’s Investors Service, Inc. 


II. For single premium immediate annuities and for annuity 


Il. 


benefits involving life contingencies arising from other 
annuities with cash settlement options and guaranteed 
interest contracts with cash settlement options, the 
average over a period of 12 months, ending on June 30 of 
the calendar year of issue or year of purchase, of Moody’s 
Corporate Bond Yield Average — Monthly Average 
Corporates, as published by Moody’s Investors Service, 
Inc. 

For other annuities with cash settlement options and 
guaranteed interest contracts with cash settlement op- 
tions, valued on a year of issue basis, except as stated in 
II above, with guarantee duration in excess of 10 years, 
the lesser of the average over a period of 36 months and 
the average over a period of 12 months, ending on June 
30 of the calendar year of issue or purchase, of Moody’s 
Corporate Bond Yield Average — Monthly Average 
Corporates, as published by Moody’s Investors Service, 
Inc. 


IV. For other annuities with cash settlement options and 


guaranteed interest contracts with cash settlement op- 
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tions, valued on a year of issue basis, except as stated in 
II above, with guarantee duration of 10 years or less, the 
average over a period of 12 months, ending on June 30 of 
the calendar year of issue or purchase, of Moody’s Cor- 


porate Bond Yield Average — Monthly Average 
Corporates, as published by Moody’s Investors Service, 
Inc. 


V. For other annuities with no cash settlement options and 
for guaranteed interest contracts with no cash settle- 
ment options, the average over a period of 12 months, 
ending on June 30 of the calendar year of issue or 
purchase, of Moody’s Corporate Bond Yield Average — 
Monthly Average Corporates, as published by Moody’s 
Investors Service, Inc. 

VI. For other annuities with cash settlement options and 
guaranteed interest contracts with cash settlement op- 
tions, valued on a change in fund basis, except as stated 
in II above, the average over a period of 12 months, 
ending on June 30 of the calendar year of the change in 
the fund, of Moody’s Corporate Bond Yield Average — 
Monthly Average Corporates, as published by Moody’s 
Investors Service, Inc. 

e. Alternative Method for Determining Reference Interest Rates. 
1. In the event that Moody’s Corporate Bond Yield Average — 

Monthly Average Corporates is no longer published by 
Moody’s Investors Service, Inc., or in the event that the NAIC 
determines that Moody’s Corporate Bond Yield Average — 
Monthly Average Corporates as published by Moedy’s Inves- 
tors Service, Inc., is no longer appropriate for the determina- 
tion of the reference interest rate, than an alternative 
method for determination of the reference interest rate, 
which is adopted by the NAIC and approved by regulation 
promulgated by the Commissioner, may be substituted. 

(d) Except as otherwise provided in subsections (d-1) and (g), reserves 
according to the Commissioner’s reserve valuation method, for the life insur- 
ance and endowment benefits of policies providing for a uniform amount of 
insurance and requiring the payment of uniform premiums, shall be the 
excess, if any, of the present value, at the date of valuation, of such future 
guaranteed benefits provided for by such policies, over the then present value 
of any future modified net premiums therefor. The modified net premiums for 
any such policy shall be such uniform percentage of the respective contract 
premiums for such benefits that the present value, at the date of issue of the 
policy, of all such modified net premiums shall be equal to the sum of the then 
present value of such benefits provided for by the policy and the excess of (1) 
and (2), as follows: 

(1) Anet level annual premium equal to the present value, at the date of 
issue, of such benefits provided for after the first policy year, divided 
by the present value, at the date of issue, of an annuity of one per 
annum payable on the first and each subsequent anniversary of such 
policy on which a premium falls due; provided, however, that such net 
level annual premium shall not exceed the net level annual premium 
on the 19-year premium whole life plan for insurance of the same 
amount at an age one year higher than the age at issue of such policy. 

(2) Anet one year term premium for such benefits provided for in the first 

_ policy year. rei sy el 

Provided that for any life insurance policy issued on or after January 1, 1985, 

for which the contract premium in the first policy year exceeds that of the 
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second year and for which no comparable additional benefits are provided in 
the first year for such excess and which provides an endowment benefit or a 
cash surrender value of a combination thereof in an amount greater than such 
excess premium, the reserve according to the Commissioner’s reserve valua- 
tion method as of any policy anniversary occurring on or before the assumed 
ending date defined herein as the first policy anniversary on which the sum of 
any endowment benefit and any cash surrender value then available is greater 
than such excess premium shall, except as otherwise provided in subsection 
(g), be the greater of the reserve as of such policy anniversary calculated as 
described in the first paragraph of this subsection and the reserve as of such 
policy anniversary calculated as described in that paragraph, but with (i) the 
value defined in subparagraph (1) of that paragraph being reduced by fifteen 
percent (15%) of the amount of such excess first year premium, (ii) all present 
values of benefits and premiums being determined without reference to 
premiums or benefits provided for by the policy after the assumed ending date, 
(iii) the policy being assumed to mature on such date as an endowment, and 
(iv) the cash surrender value provided on such date being considered as an 
endowment benefit. In making the above comparison the mortality and 
interest bases stated in subdivisions (2) and (4) of subsection (c) shall be used. 

Reserves according to the Commissioner’s reserve valuation method for: (i) 
life insurance policies providing for a varying amount of insurance or requiring 
the payment of varying premiums; (ii) group annuity and pure endowment 
contracts purchased under a retirement plan or plan of deferred compensation, 
established or maintained by an employer (including a partnership or sole 
proprietorship) or by an employee organization, or by both, other than a plan 
providing individual retirement accounts or individual retirement annuities 
under section 408 of the Internal Revenue Code, as now or hereafter amended; 
(iii) disability and accidental death benefits in all policies and contracts; and 
(iv) all other benefits, except life insurance and endowment benefits in life 
insurance policies and benefits provided by all other annuity and pure 
endowment contracts, shall be calculated by a method consistent with the 
principles of this subsection except that any extra premiums charged because 
of impairments or special hazards shall be disregarded in the determination of 
modified net premiums. 

(d-1) This subsection shall apply to all annuity and pure endowment 
contracts other than group annuity and pure endowment contracts purchased 
under a retirement plan or plan of deferred compensation, established or 
maintained by an employer (including a partnership or sole proprietorship) or 
by an employee organization, or by both, other than a plan providing individ- 
val retirement accounts or individual retirement annuities under section 408 
of the Internal Revenue Code, as now or hereafter amended. 

Reserves according to the Commissioner’s annuity reserve method for 
benefits under annuity or pure endowment contracts, excluding any disability 
and accidental death benefits in such contracts, shall be the greatest of the 
respective excesses of the present values, at the date of valuation, of the future 
guaranteed benefits, including guaranteed nonforfeiture benefits, provided for 
by such contracts at the end of each respective contract year, over the present 
value, at the date of valuation, of any future valuation considerations derived 
from future gross considerations, required by the terins of such contract, that 
become payable prior to the end of such respective contract year. The future 
guaranteed benefits shall be determined by using the mortality table, if any, 
and the interest rate, or rates, specified in such contracts for determining 
guaranteed benefits. The valuation considerations are the portions of the 
respective gross considerations applied under the terms of such contracts to 
determine nonforfeiture values. 

(e) In no event shall a company’s aggregate reserves for all life insurance 
policies, excluding disability and accidental death benefits, issued on or after 
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the effective date of this section, be less than the aggregate reserves calculated 
in accordance with the methods set forth in subsections (d), (d-1), (g) and (h) of 
this section and the mortality table or tables and rate or rates of interest used 
in calculating nonforfeiture benefits for such policies. In no event shall the 
aggregate reserves for all policies, contracts, and benefits be less than the 
aggregate reserves determined by the qualified actuary to be necessary to 
render the opinion required by subsection (i) of this section. 

(f) Reserves for all policies and contracts issued before the effective date of 
this section may be calculated, at the option of the company, according to any 
standards that produce greater aggregate reserves for those policies and 
contracts than the minimum reserves required by the laws in effect immedi- 
ately before that date. 

Reserves for any category of policies, contracts or benefits as established by 
the Commissioner, issued on or after the effective date of this section may be 
calculated, at the option of the company, according to any standards that 
produce greater aggregate reserves for such category than those calculated 
according to the minimum standard herein provided, but the rate or rates of 
interest used for policies and contracts, other than annuity and pure endow- 
ment contracts, shall not be higher than the corresponding rate or rates of 
interest used in calculating any nonforfeiture benefits provided for therein. 

Any such company that adopts any standard of valuation producing greater 
aggregate reserves than those calculated according to the minimum standard 
herein provided may, with the approval of the Commissioner, adopt any lower 
standard of valuation, but not lower than the minimum herein provided. 
Provided, however, that for the purposes of this section, the holding of 
additional reserves previously determined by a qualified actuary to be neces- 
sary to render the opinion required by subsection (c) of this section shall not be 
deemed to be the adoption of a higher standard of valuation. 

(g) Ifin any contract year the gross premium charged by any life insurance 
company on any policy or contract is less than the valuation net premium for 
the policy or contract calculated by the method used in calculating the reserve 
thereon but using the minimum valuation standards of mortality and rate of 
interest, the minimum reserve required for such policy or contract shall be the 
greater of either the reserve calculated according to the mortality table, rate of 
interest, and method actually used for such policy or contract, or the reserve 
calculated by the method actually used for such policy or contract but using the 
minimum valuation standards of mortality and rate of interest and replacing 
the valuation net premium by the actual gross premium in each contract year 
for which the valuation net premium exceeds the actual gross premium. The 
minimum valuation standards of mortality and rate of interest referred to in 
this subsection are those standards stated in subdivisions (1), (2) and (4) of 
subsection (c). 

Provided that for any life insurance policy issued on or after J anuary 1, 1985, 
for which the gross premium in the first policy year exceeds that of the second 
year and for which no comparable additional benefit is provided in the first 
year for such excess and which provides an endowment benefit or a cash 
surrender value or a combination thereof in an amount greater than such 
excess premium, the foregoing provisions of this subsection (g) shall be applied 
as if the method actually used in calculating the reserve for such policy were 
the method described in subsection (d), ignoring the second paragraph of 
subsection (d). The minimum reserve at each policy anniversary of such a 
policy shall be the greater of the minimum reserve calculated in accordance 
with subsection (d), including the second paragraph of that subsection, and the 
minimum reserve calculated in accordance with this subsection (g). 

(h) In the case of _any plan of life insurance which provides for future 
premium determination, the amounts of which are to be determined by the 
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insurance company based on then estimates of future experience, or in the case 
of any plan of life insurance or annuity which is of such a nature that the 
minimum reserves cannot be determined by the methods described in subsec- 
tions (d), (d-1), and (g), the reserves which are held under any such plan must: 

(1) Be appropriate in relation to the benefits and the pattern of premiums 
for that plan, and 

(2) Be computed by a method which is consistent with the principles of 
this Standard Valuation Law, as determined by regulations promul- 

. gated by the Commissioner. 

Gi) Every life insurance company doing business in this State shall annually 
submit the opinion of a qualified actuary as to whether the reserves and 
related actuarial items held in support of the policies and contracts specified by 
the Commissioner by rule are computed appropriately, are based on assump- 
tions that satisfy contractual provisions, are consistent with previously re- 
ported amounts, and comply with applicable laws of this State. The Commis- 
sioner by rule shall define the specifics of this opinion and add any other items 
deemed to be necessary to its scope. Every life insurance company, except as 
exempted by or pursuant to rule, shall also annually include in the opinion 
required by this subsection, an opinion of the same qualified actuary as to 
whether the reserves and related actuarial items held in support of the policies 
and contracts specified by the Commissioner by rule, when considered in light 
of the assets held by the company with respect to the reserves and related 
actuarial items, including but not limited to the investment earnings on the 
assets and the considerations anticipated to be received and retained under 
the policies and contracts, make adequate provision for the company’s obliga- 
tions under the policies and contracts, including but not limited to the benefits 
under and expenses associated with the policies and contracts. The Commis- 
sioner may provide by rule for a transition period for establishing any higher 
reserves that the qualified actuary may deem to be necessary in order to render 
the opinion required by this subsection. 

(j) Each opinion required by subsection (i) of this section shall be governed 
by the following provisions: 

(1) A memorandum, in form and substance acceptable to the Commis- 
sioner as specified by rule, shall be prepared to support each actuarial 
opinion. 

(2) If the insurance company fails to provide a supporting memorandum 
at the request of the Commissioner within a period specified by rule or 
the Commissioner determines that the supporting memorandum 
provided by the insurance company fails to meet the standards 
prescribed by the rules or is otherwise unacceptable to the Commis- 
sioner, the Commissioner may engage a qualified actuary at the 
expense of the company to review the opinion and the basis for the 
opinion and prepare such supporting memorandum as is required by 
the Commissioner. : 

(3) The opinion shall be submitted with the annual statement reflecting 
the valuation of such reserve liabilities for each year ending on or 
after December 31, 1994. As Oe 

(4) The opinion shall apply to all business in force including individual 
and group health insurance plans, in form and substance acceptable 
to the Commissioner as specified by rule. 

(5) The opinion shall be based on standards adopted from time to time by 
the actuarial standards board and on such additional standards as the 
Commissioner may by rule prescribe. . . 

(6) In the case of an opinion required to be submitted by a foreign or alien 
company, the Commissioner may accept the opinion filed by that 
company with the insurance supervisory official of another state if the 
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Commissioner determines that the opinion reasonably meets the 
requirements applicable to a company domiciled in this State. 

(7) For the purposes of this section, “qualified actuary” means a member 
in good standing of the American Academy of Actuaries who meets the 
requirement set forth in such rules. | 

(8) Except in cases of fraud or willful misconduct, the qualified actuary 
shall not be liable for damages to any person (other than the 
insurance company and the Commissioner) for any act, error, omis- 
sion, decision, or conduct with respect to the actuary’s opinion. 

(9) Disciplinary action by the Commissioner against the company or the 
qualified actuary shall be defined in rules by the Commissioner. 

(10) Any memorandum in support of the opinion, and any other material 
provided by the company to the Commissioner in connection there- 
with, shall be kept confidential by the Commissioner and shall not be 
made public and shall not be subject to subpoena, other than for the 
purpose of defending an action seeking damages from any person by 
reason of any action required by this section or by rules adopted under 
this section; provided, however, that the memorandum or other 
material may otherwise be released by the Commissioner (i) with the 
written consent of the company or (ii) to the American Academy of 
Actuaries upon request stating the memorandum or other material is 
required for the purpose of professional disciplinary proceedings and 
setting forth procedures satisfactory to the Commissioner for preserv- 
ing the confidentiality of the memorandum or other material. Once 
any portion of the confidential memorandum is cited by the company 
in its marketing or is cited before any governmental agency other 
than a state insurance department or is released by the company to 
the news media, all portions of the confidential memorandum shall be 
no longer confidential. 

(k) The Commissioner shall adopt rules containing the minimum standards 
applicable to the valuation of health plans. The Commissioner may also adopt 
rules for the purpose of recognizing new annuity mortality tables for use in 
determining reserve liabilities for annuities and may adopt rules that govern 
minimum valuation standards for reserves of life insurance companies. In 
adopting these rules, the Commissioner may consider model laws and regula- 
tions promulgated and amended from time to time by the NAIC. 

a The Commissioner may adopt rules for life insurers for the following 
matters: 

(1) Reserves for contracts issued by insurers. 

(2) Optional smoker/nonsmoker mortality tables permitted for use in 
determining minimum reserve liabilities and nonforfeiture benefits. 

(3) Optional blended gender mortality tables permitted for use in deter- 
mining nonforfeiture benefits for individual life policies. 

(4) Optional tables acceptable for use in determining reserves and mini- 
mum cash surrender values and amounts of paid-up nonforfeiture 
benefits. 

In adopting these rules, the Commissioner may consider model laws and 
regulations promulgated and amended from time to time by the NAIC. (1945, 
c. 379; 1959, c. 484, s. 1; 1961, c. 255, ss. il ca hie RS Keys yeu Cigar fsb tees iceiad ew RE Wes aa) Lela 
Ss. 1; 1979, c. 409, ss. 1-6; 1981, c. 761, ss. 1-5; 1985, c. 666, s. 46; 1991, c. 720, 
s. 19; 1993, c. 452, ss. 52-56: INES KS AS EAT 8S bee on of 0) Ua hs 3 Gey Wy leg) 


Editor’s Note. — Session Laws 2001-334, s. 2001-334, s. 17.1, effective August 3, 2001, 
19 is a severability clause. added subsection (J). ” 
Effect of Amendments. — Session Laws 
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§ 58-58-55. Standard nonforfeiture provisions. 


(a) This section shall be known as the Standard Nonforfeiture Law for Life 
Insurance. 

(b) In the case of policies issued on or after the operative date of this section, 
as defined in subsection (h), no policy of life insurance, except as stated in 
subsection ae shall be delivered or issued for delivery in this State unless it 
shall contain in substance the following provisions, or corresponding provi- 
sions which in the opinion of the Commissioner are at least as favorable to the 
defaulting or surrendering policyholder as are the minimum requirements 
hereinafter specified and are essentially in compliance with subsection (f1) of 
this section: 

(1) That, in the event of default in any premium payment after premiums 
have been paid for at least one full year in the case of ordinary 
insurance or three full years in the case of industrial insurance, the 
company will grant, upon proper request not later than 60 days after 
the due date of the premium in default, a paid-up nonforfeiture 
benefit on a plan stipulated in the policy, effective as of such due date, 
of such amount as may be hereinafter specified. In lieu of such 
stipulated paid-up nonforfeiture benefit, the company may substitute, 
upon proper request not later than 60 days after the due date of the 
premium in default, an actuarially equivalent alternative paid-up 
nonforfeiture benefit which provides a greater amount or longer 
period of death benefits or, if applicable, a greater amount or earlier 
payment of endowment benefits. 

(2) That, upon surrender of the policy within 60 days after the due date of 
any premium payment in default after premiums have been paid for 
at least three full years in the case of ordinary insurance or five full 
years in the case of industrial insurance, the company will pay, in lieu 
of any paid-up nonforfeiture benefit, a cash surrender value of such 
amount as may be hereinafter specified. 

(3) That a specified paid-up nonforfeiture benefit shall become effective as 
specified in the policy unless the person entitled to make such election 
elects another available option not later than 60 days after the due 
date of the premium in default. Nothing herein shall prevent the use 
of an automatic premium loan provision. 

(4) That, if the policy shall have become paid up by completion of all 
premium payments or if it is continued under any paid-up 
nonforfeiture benefit which became effective on or after the third 
policy anniversary in the case of ordinary insurance or the fifth policy 
anniversary in the case of industrial insurance, the company will pay, 
upon surrender of the policy within 30 days after any policy anniver- 
sary, a cash surrender value of such amount as may be hereinafter 
specified. ’ 

(5) In the case of policies which cause on a basis guaranteed in the policy 
unscheduled changes in benefits or premiums, or which provide an 
option for changes in benefits or premiums other than a change to a 
new policy, a statement of the mortality table, interest rate, and 
method used in calculating cash surrender values and the paid-up 
nonforfeiture benefits available under the. policy. In the case of all 
other policies, a statement of the mortality table and interest rate 
used in calculating the cash surrender values and the paid-up 
nonforfeiture benefits available under the policy, together with a table 
showing the cash surrender value, if any, and paid-up nonforfeiture 
benefit, if any available under the policy on each policy, anniversary 
either during the first 20 policy years or during the term of the policy, 
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whichever is shorter, such values and benefits to be calculated upon 
the assumption that there are no dividends or paid-up additions 
credited to the policy and that there is no indebtedness to the 
company on the policy. | 
(6) A statement that the cash surrender values and the paid-up 
~ nonforfeiture benefits available under the policy are not less than the 
minimum values and benefits required by or pursuant to the insur- 
ance law of the state in which the policy is delivered; an explanation 
of the manner in which the cash surrender values and the paid-up 
nonforfeiture benefits are altered by the existence of any paid-up 
additions credited to the policy or any indebtedness to the company on 
the policy; if a detailed statement of the method of computation of the 
values and benefits shown in the policy is not stated therein, a 
statement that such method of computation has been filed with the 
Commissioner in which the policy is delivered; and a statement of the 
method to be used in calculating the cash surrender value and paid-up 
nonforfeiture benefit available under the policy on any policy anni- 
versary beyond the last anniversary for which such values and 
benefits are consecutively shown in the policy. 

Any of the foregoing provisions or portions thereof not applicable by reason 
of the plan of insurance may, to the extent inapplicable, be omitted from the 
policy. 

The company shall reserve the right to defer the payment of any cash 
surrender value for a period of six months after demand therefor with 
surrender of the policy. 

(c) Any cash surrender value available under the policy in the event of 
default in a premium payment due on any policy anniversary, whether or not 
required by subsection (b), shall be an amount not less than the excess, if any, 
of the present value, on such anniversary, of the future guaranteed benefits 
which would have been provided for by the policy, including any existing 
paid-up additions, if there had been no default, over the sum of (i) the then 
present value of the adjusted premiums as defined in subsection (e), corre- 
sponding to premiums which would have fallen due on and after such 
Sa ay and (ii) the amount of any indebtedness to the company on the 
policy. 

Provided, however, that for any policy issued on or after the operative date 
of subdivision (4) of subsection (e) as defined therein, which provides supple- 
mental life insurance or annuity benefits at the option of the insured and for 
an identifiable additional premium by rider or supplemental policy provision, 
the cash surrender value referred to in the first paragraph of this subsection 
shall be an amount not less than the sum of the cash surrender value as 
defined in such paragraph for an otherwise similar policy issued at the same 
age without such rider or supplemental policy provision and the cash surren- 
der value as defined in such paragraph for a policy which provides only the 
benefits otherwise provided by such rider or supplemental policy provision. 

Provided, further, that for any family policy issued on or after the operative 
date of subdivision (4) of subsection (e) as defined therein, which defines a 
primary insured and provides term insurance on the life of the spouse of the 
primary insured expiring before the spouse’s age 71, the cash surrender value 
referred to in the first paragraph of this subsection shall be an amount not less 
than the sum of the cash surrender value as defined in such paragraph for an 
otherwise similar policy issued at the same age without such term insurance 
on the life of the spouse and cash surrender value as defined in such paragraph 
for a policy which provides only the benefits otherwise provided by such term 
insurance on the life of the spouse. 

Any cash surrender value available within 30 days aiver any policy anniver- 
sary under any policy paid up by completion of all premium payments or any 
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policy continued under any paid-up nonforfeiture benefit, whether or not 
required by subsection (b), shall be an amount not less than the present value, 
on such anniversary, of the future guaranteed benefits provided for by the 
policy, including any existing paid-up additions, decreased by any indebted- 
ness to the company on the policy. 

(d) Any paid-up nonforfeiture benefit available under the policy in the event 
of default in a premium payment due on any policy anniversary shall be such 
that its present value as of such anniversary shall be at least equal to the cash 
surrender value then provided for by the policy or, if none is provided for, at 
least equal to that cash surrender value which would have been required by 
_this section in the absence of the condition that premiums shall have been paid 
for at least a specified period. 

(e)(1) This subdivision (1) of subsection (e) shall not apply to policies issued 
on or after the operative date of subdivision (4) of subsection (e) as 
defined therein. Except as provided in the third paragraph of this 
subdivision, the adjusted premiums for any policy shall be calculated 
on an annual basis and shall be such uniform percentage of the 
respective premiums specified in the policy for each policy year, 
excluding any extra premiums charged because of impairments or 
special hazards, that the present value, at the date of issue of the 
policy, of all such adjusted premiums shall be equal to the sum of (i) 
the then present value of the future guaranteed benefits provided for 
by the policy; (ii) two percent (2%) of the amount of insurance, if the 
insurance be uniform in amount, or of the equivalent uniform amount, 
as hereinafter defined, if the amount of insurance varies with dura- 
tion of the policy; (iii) forty percent (40%) of the adjusted premium for 
the first policy year; (iv) twenty-five percent (25%) of either the 
adjusted premium for the first policy year or the adjusted premium for 
a whole life policy of the same uniform or equivalent uniform amount 
with uniform premiums for the whole of life issued at the same age for 
the same amount of insurance, whichever is less. Provided, however, 
that in applying the percentages specified in (i11) and (iv) above, no 
adjusted premium shall be deemed to exceed four percent (4%) of the 
amount of insurance or uniform amount equivalent thereto. The date 
of issue of a policy for the purpose of this subsection shall be the date 
as of which the rated age of the insured is determined. 

In the case of a policy providing an amount of insurance varying 
with duration of the policy, the equivalent uniform amount thereof for 
the purpose of this section shall be deemed to be the uniform amount 
of insurance provided by an otherwise similar policy containing the 
same endowment benefit or benefits, if any, issued at the same age 
and for the same term, the amount of which does not vary with 
duration and the benefits under which have the same present value at 
the date of issue as the benefits under the policy, provided, however, 
that in the case of a policy providing a varying amount of insurance 
issued on the life of a child under age 10, the equivalent uniform 
amount may be computed as though the amount of insurance pro- 
vided by the policy prior to the attainment of age 10 were the amount 
provided by such policy at age 10. ea | 

The adjusted premiums for any policy providing term insurance 
benefits by rider or supplemental policy provision shall be equal to (i) 
the adjusted premiums for an otherwise similar policy issued at the 
game age without such term insurance benefits, increased, during the 
period for which premiums for such term insurance benefits are 
payable, by (ii) the adjusted premiums for such term insurance, the 

' foregoing items (i) and (ii) being calculated separately and as specified 
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in the first two paragraphs of this subsection except that, for the 
purposes of (ii), (iii) and (iv) of the first such paragraph, the amount of 
insurance or equivalent uniform amount of insurance used in the 
calculation of the adjusted premiums referred to in (ii) of this 
paragraph shall be equal to the excess of the corresponding amount 
determined for the entire policy over the amount used in the calcula- 
tion of the adjusted premiums in (i). . 

Except as otherwise provided in subdivisions (2) and (3) of this 
subsection, all adjusted premiums and present values referred to in 
this section shall for all policies of ordinary insurance be calculated on 
the basis of the Commissioner’s 1941 Standard Ordinary Mortality 
Table, provided that for any category of ordinary insurance issued on . 
female risks, adjusted premiums and present values may be calcu- 
lated according to an age not more than three years younger than the 
actual age of the insured, and such calculations for all policies of 
industrial insurance shall be made on the basis of the 1941 Standard 
Industrial Mortality Table. All calculations shall be made on the basis 
of the rate of interest, not exceeding three and one-half percent (3 42%) 
per annum, specified in the policy for calculating cash surrender 
values and paid-up nonforfeiture benefits. Provided, however, that in 
calculating the present value of any paid-up term insurance with 
accompanying pure endowment, if any, offered as a nonforfeiture 
benefit, the rates of mortality assumed may not be more than one 
hundred and thirty percent (130%) of the rates of mortality according 
to such applicable table. Provided, further, that for insurance issued 
on a substandard basis, the calculation of any such adjusted premi- 
ums and present values may be based on such other table of mortality 
as may be specified by the company and approved by the Commis- 
sioner. 

(2) This subdivision (2) of subsection (e) shall not apply to ordinary 
policies issued on or after the operative date of subdivision (4) of 
subsection (e) as defined therein. In the case of ordinary policies 
issued on or after the operative date of this subdivision (2) as defined 
herein, all adjusted premiums and present values referred to in this 
section shall be calculated on the basis of the Commissioner’s 1958 
Standard Ordinary Mortality Table and the rate of interest specified 
in the policy for calculating cash surrender values and paid-up 
nonforfeiture benefits, provided that such rate of interest shall not 
exceed three and one-half percent (3 42%) per annum except that a 
rate of interest not exceeding four percent (4%) per annum may be 
used for policies issued on or after July 1, 1975, and prior to April 19, 
1979, and a rate of interest not exceeding five and one-half percent (5 
'’2%) per annum may be used for policies issued on or after April 19, 
1979, and, provided that for any category of ordinary insurance issued 
on female risks, adjusted premiums and present values may be 
calculated according to an age not more than six years younger than 
the actual age of the insured; provided, however, that in calculating 
the present value of any paid-up term insurance with accompanying 
pure endowment, if any, offered as a nonforfeiture benefit, the rates of 
mortality assumed may be not more than those shown in the Com- 
missioner’s 1958 Extended Term Insurance Table. Provided, further, 
that for insurance issued on a substandard basis, the calculation of 
any such adjusted premiums and present values may be based on 
such other table of mortality as may be specified by the company and 
approved by the Commissioner. 

After May 12, 1959, any company may filewith the Commissioner 
a written notice of its election to comply with the provisions of this 
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subdivision (2) after a specified date before January 1, 1966. After the 
filing of such notice, then upon such specified date (which shall be the 
operative date of this subdivision (2) for such company), this subdivi- 
sion (2) shall become operative with respect to the ordinary policies 
thereafter issued by such company. If a company makes no such 
election, the operative date of this subdivision (2) for such company 
shall be January 1, 1966. 

(3) This subdivision (3) of subsection (e) shall not apply to industrial 
policies issued on or after the operative date of subdivision (4) of 
subsection (e) as defined therein. In the case of industrial policies 
issued on or after the operative date of this subdivision (3) as defined 
herein, all adjusted premiums and present values referred to in this 
section shall be calculated on the basis of the Commissioner’s 1961 
Standard Industrial Mortality Table and the rate of interest specified 
in the policy for calculating cash surrender values and paid-up 
nonforfeiture benefits, provided that such rate of interest shall not 
exceed three and one-half percent (3 42%) per annum except that a 
rate of interest not exceeding four percent (4%) per annum may be 
used for policies issued on or after July 1, 1975, and prior to April 19, 
1979, and a rate of interest not exceeding five and one-half percent (5 
42%) per annum may be used for policies issued on or after April 19, 
1979; provided, however, that in calculating the present value of any 
paid-up term insurance with accompanying pure endowment, if any, 
offered as a nonforfeiture benefit, the rates of mortality assumed may 
be not more than those shown in the Commissioner’s 1961 Industrial 
Extended Term Insurance Table. Provided, further, that for insurance 
issued on a substandard basis, the calculation of any such adjusted 
premiums and present values may be based on such other table of 
mortality as may be specified by the company and approved by the 
Commissioner. 

After June 11, 1963, any company may file with the Commissioner 
a written notice of its election to comply with the provisions of this 
subdivision (3) after a specified date before January 1, 1968. After the 
filing of such notice, then upon such specified date (which shall be the 
operative date of this subdivision (3) for such company), this subdivi- 
sion (3) shall become operative with respect to the industrial policies 
thereafter issued by such company. If a company makes no such 
election, the operative date of this subdivision (3) for such company 
shall be January 1, 1968. 

(4)a. This subdivision shall apply to all policies issued on or after the 
operative date of this subdivision (4) of subsection (e) as defined 
herein. Except as provided in paragraph g of this subdivision, the 
adjusted premiums for any policy shall be calculated on an 
annual basis and shall be such uniform percentage of the respec- 
tive premiums specified in the policy for each policy year, exclud- 
ing amounts payable as extra premiums to cover impairments or 
special hazards and also excluding any uniform annual contract 
charge or policy fee specified in the policy in a statement of the 
method to be used in calculating the cash surrender values and 
paid-up nonforfeiture benefits, that the present value, at the date 
of issue of the policy, of all adjusted premiums shall be equal to 
the sum of (i) the then present value of the future guaranteed 
benefits provided for by the policy; (ii) one percent (1%) of either 
the amount of insurance, if the insurance be uniform in amount, 
or the average amount of insurance at the beginning of each of the 
first 10 policy years; and (iii) one hundred twenty-five percent 


949 


§58-58-55 


CH. 58. INSURANCE  - §58-58-55 


(125%) of the nonforfeiture net level premium as hereinafter 
defined. Provided, however, that in applying the percentage 
specified in (iii) above no nonforfeiture net level premium shall be 
deemed to exceed four percent (4%) of either the amount of 
insurance, if the insurance be uniform in amount, or the average 
amount of insurance at the beginning of each of the first 10 policy 
years. The date of issue of a policy for the purpose of this 
subdivision shall be the date as of which the rated age of the 
insured is determined. 


b. The nonforfeiture net level premium shall be equal to the present 


value, at the date of issue of the policy, of the guaranteed benefits 
provided for by the policy divided by the present value, at the date 
of issue of the policy, of an annuity of one per annum payable on 
the date of issue of the policy and on each anniversary of such 
policy on which a premium falls due. 


c. In the case of policies which cause on a basis guaranteed in the 


policy unscheduled changes in benefits or premiums, or which 
provide an option for changes in benefits or premiums other than 
a change to a new policy, the adjusted premiums and present 
values shall initially be calculated on the assumption that future 
benefits and premiums do not change from those stipulated at the 
date of issue of the policy. At the time of any such change in the 
benefits or premiums the future adjusted premiums, 
nonforfeiture net level premiums and present values shall be 
recalculated on the assumption that future benefits and premi- 
ums do not change from those stipulated by the policy immedi- 
ately after the change. 


d. Except as otherwise provided in paragraph g of this subdivision, 


the recalculated future adjusted premiums for any such policy 
shall be such uniform percentage of the respective future premi- 
ums specified in the policy for each policy year, excluding 
amounts payable as extra premiums to cover impairments and 
special hazards, and also excluding any uniform annual contract 
charge or policy fee specified in the policy in a statement of the 
method to be used in calculating the cash surrender values and 
paid-up nonforfeiture benefits, that the present value, at the time 
of change to the newly defined benefits or premiums, of all such 
future adjusted premiums shall be equal to the excess of (A) the 
sum of (i) the then present value of the then future guaranteed 
benefits provided for by the policy and (ii) the additional expense 
allowance, if any, over (B) the then cash surrender value, if any, or 
peat value of any paid-up nonforfeiture benefit under the 
policy. 


e. The additional expense allowance, at the time of the change to the 


newly defined benefits or premiums, shall be the sum of (i) one 
percent (1%) of the excess, if positive, of the average amount of 
insurance at the beginning of each of the first 10 policy years 
subsequent to the change over the average amount of insurance 
prior to the change at the beginning of each of the first 10 policy 
years subsequent to the time of the most recent previous change, 
or, if there has been no previous change, the date of issue of the 
policy; and (ii) one hundred twenty-five percent (125%) of the 
increase, if positive, in the nonforfeiture net level premium. 


f. The recalculated nonforfeiture net level premium shall be equal to 


the result obtained by dividing (A) by 43) where 
(A) Equals the sum of ‘ a 
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(i) The nonforfeiture net level premium applicable prior to 
the change times the present value of an annuity of one 
per annum payable on each anniversary of the policy on 
or subsequent to the date of the change on which a 
premium would have fallen due had the change not 

__ occurred, and 
(ii) The present value of the increase in future guaranteed 
benefits provided for by the policy, and 
(B) Equals the present value of an annuity of one per annum 
payable on each anniversary of the policy on or subsequent to 
the date of change on which a premium falls due. 


g. Notwithstanding any other provisions of this subdivision to the 


contrary, in the case of a policy issued on a substandard basis 
which provides reduced graded amounts of insurance so that, in 
each policy year, such policy has the same tabular mortality cost 
as an otherwise similar policy issued on the standard basis which 
provides higher uniform amounts of insurance, adjusted premi- 
ums and present values for such substandard policy may be 
calculated as if it were issued to provide such higher uniform 
amounts of insurance on the standard basis. 


h. All adjusted premiums and present values referred to in this 


section shall for all policies of ordinary insurance be calculated on 

the basis of (i) the Commissioner’s 1980 Standard Ordinary 

Mortality Table or (ii) at the election of the company for any one 

or more specified plans of life insurance, the Commissioner’s 1980 

Standard Ordinary Mortality Table with Ten-Year Select Mortal- 

ity Factors; shall for all policies of industrial insurance be 

calculated on the basis of the Commissioner’s 1961 Standard 

Industrial Mortality Table; and shall for all policies issued in a 

particular calendar year be calculated on the basis of a rate of 

interest not exceeding the nonforfeiture interest rate as defined 
in this subdivision for policies issued in that calendar year. 

Provided, however, that: 

1. At the option of the company, calculations for all policies 
issued in a particular calendar year may be made on the 
basis of a rate of interest not exceeding the nonforfeiture 
interest rate, as defined in this subdivision, for policies 
issued in the immediately preceding calendar year. 

2. Under any paid-up nonforfeiture benefit, including any 
paid-up dividend additions, any cash surrender value avail- 
able, whether or not required by subsection (b), shall be 
calculated on the basis of the mortality table and rate of 
interest used in determining the amount of such paid-up 
nonforfeiture benefit and paid-up dividend additions, if any. 

3. A company may calculate the amount of any guaranteed 
paid-up nonforfeiture benefit including any paid-up additions 
under the policy on the basis of an interest rate no lower than 
that specified in the policy for calculating cash surrender 
values. 

4. In calculating the present value of any paid-up term insurance 
with accompanying pure endowment, if any, offered as a 
nonforfeiture benefit, the rates of mortality assumed may be 
not more than those shown in the Commissioner’s 1980 
Extended Term Insurance Table for policies of ordinary 
insurance and not more than the Commissioner’s 1961 In- 
dustrial Extended Term Insurance Table for policies of indus- 
trial insurance. 


951 


§58-58-55 CH. 58. INSURANCE _ §58-58-55 


5. For insurance issued on a substandard basis, the calculation of 
any such adjusted premiums and present values may be 
based on appropriate modifications of the aforementioned 
tables. 

6. Any ordinary mortality tables, adopted after 1980 by the 
NAIC, that are approved by regulation promulgated by the 
Commissioner for use in determining the minimum 
nonforfeiture standard may be substituted for the Commis- 
sioner’s 1980 Standard Ordinary Mortality Table with or 
without Ten-Year Select Mortality Factors or for the Commis- 
sioner’s 1980 Extended Term Insurance Table. 

7. Any industrial mortality tables, adopted after 1980 by the 
NAIC, that are approved by regulation promulgated by the 
Commissioner for use in determining the minimum 
nonforfeiture standard may be substituted for the Commis- 
sioner’s 1961 Standard Industrial Mortality Table or the 
Commissioner’s 1961 Industrial Extended Term Insurance 
Table. 

i. The nonforfeiture interest rate per annum for any policy issued in 
a particular calendar year shall be equal to one hundred and 
twenty-five percent (125%) of the calendar year statutory valua- 
tion interest rate for such policy as defined in the Standard 
Valuation Law, rounded to the nearer one quarter of one percent 
(1% of 1%). 

j. Notwithstanding any other provision in this Chapter to the con- 
trary, any refiling of nonforfeiture values or their methods of 
computation for any previously approved policy form which 
involves only a change in the interest rate or mortality table used 
to compute nonforfeiture values shall not require refiling of any 
other provisions of that policy form. 

k. After the effective date of this subdivision (4) of subsection (e), any 
company may file with the Commissioner a written notice of its 
election to comply with the provisions of this subdivision after a 
specified date before January 1, 1989, which shall be the opera- 
tive date of this subdivision for such company. If a company 
makes no such election, the operative date of this subdivision for 
such company shall be January 1, 1989. 

(el) In the case of any plan of life insurance which provides for future 
premium determination, the amounts of which are to be determined by the 
insurance company based on then estimates of future experience, or in the case 
of any plan of life insurance which is of such a nature that minimum values 
cannot be determined by the methods described in subsections (b), (c), (d), or (e) 
herein, then: 

(1) The Commissioner must be satisfied that the benefits provided under 
the plan are substantially as favorable to policyholders and insureds 
as the minimum benefits otherwise required by subsections (b), (c), 
(d), or (e) herein; 

(2) The Commissioner must be satisfied that the benefits and the pattern 
of premiums of that plan are not such as to mislead prospective 
policyholders or insureds; 

(3) The cash surrender values and paid-up nonforfeiture benefits provided 
by such plan must not be less than the minimum values and benefits 
required for the plan computed by a method consistent with the 
principles of this Standard Nonforfeiture Law, as determined by 
regulations promulgated by the Commissioner; 

(4) Notwithstanding any other provision in the laws of this State, any 
policy, contract, or certificate providing lite insurance under any such 
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plan must be affirmatively approved by the Commissioner before it 
can be marketed, issued, delivered, or used in this State. 

(f) Any cash surrender value and any paid-up nonforfeiture benefit, avail- 
able under the policy in the event of default in a premium payment due at any 
time other than on the policy anniversary, shall be calculated with allowance 
for the lapse of time and the payment of fractional premiums beyond the last 
preceding policy anniversary. Any values referred to in subsections (c), (d) and 
(e) may be calculated upon the assumption that any death benefit is payable at 
the end of the policy year of death. The net value of any paid-up additions, 
other than paid-up term additions, shall be not less than the amounts used to 
provide such additions. Notwithstanding the provisions of Section 3 [subsec- 
tion (c)] , additional benefits payable (i) in the event of death or dismemberment 
by accident or accidental means, (ii) in the event of total and permanent 
disability, (iii) as reversionary annuity or deferred reversionary annuity 
benefits, (iv) as term insurance benefits provided by a rider or supplemental 
policy provision to which, if issued as a separate policy, this section would not 
apply, (v) as term insurance on the life of a child or on the lives of children 
provided in a policy on the life of a parent of the child, if such term insurance 
expires before the child’s age is 26, is uniform in amount after the child’s age 
is one, and has not become paid up by reason of the death of a parent of the 
child, and (vi) as other policy benefits additional to life insurance and 
endowment benefits, and premiums for all such additional benefits, shall be 
disregarded in ascertaining cash surrender values and nonforfeiture benefits 
required by this section, and no such additional benefits shall be required to be 
included in any paid-up nonforfeiture benefits. 

(f1) This subsection, in addition to all other applicable subsections of this 
section, shall apply to all policies issued on or after January 1, 1985. Any cash 
surrender value available under the policy in the event of default in a premium 
payment due on any policy anniversary shall be in an amount which does not 
differ by more than two-tenths of one percent (740 of 1%) of either the amount 
of insurance, if the insurance be uniform in amount, or the average amount of 
insurance at the beginning of each of the first 10 policy years, from the sum of 
(1) the greater of zero and the basic cash value hereinafter specified and (2) the 
present value of any existing paid-up additions less the amount of any 
indebtedness to the company under the policy. 

The basic cash value shall be equal to the present value, on such anniver- 
sary, of the future guaranteed benefits which would have been provided for by 
the policy, excluding any existing paid-up additions and before deduction of 
any indebtedness to the company, if there had been no default, less the then 
present value of the nonforfeiture factors, as hereinafter defined, correspond- 
ing to premiums which would have fallen due on and after such anniversary. 
Provided, however, that the effects on the basic cash value of supplemental life 
insurance or annuity benefits or of family coverage, as described in subsection 
(c) or (e)(1), whichever is applicable, shall be the same as are the effects 
specified in subsection (c) or (e)(1), whichever is applicable, on the cash 
surrender values defined in that subsection. 
~The nonforfeiture factor for each policy year shall be an amount equal to a 
percentage of the adjusted premium for the policy year, as defined in subsec- 
tion (e)(1) or (e)(4), whichever is applicable. Except as is required by the next 
succeeding sentence of this paragraph, such percentage: 

(1) Must be the same percentage for each policy year between the second 
policy anniversary and the later of (1) the fifth policy anniversary and 
(ii) the first policy anniversary at which there is available under the 
policy a cash surrender value in an amount, before including any 
paid-up additions and before deducting any indebtedness, of at least 
two-tenths of one percent (%0 of 1%) of either the amount of insur- 
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ance, if the insurance be uniform in amount, or the average amount of 
insurance at the beginning of each of the first 10 policy years; and 

(2) Must be such that no percentage after the later of the two policy 
anniversaries specified in the preceding item (1) may apply to fewer 
than five consecutive policy years. 

Provided, that no basic cash value may be less than the value which would 
be obtained if the adjusted premiums for the policy, as defined in subsection 
(e)(1) or (e)(4), whichever is applicable, were substituted for the nonforfeiture 
factors in the calculation of the basic cash value. 

All adjusted premiums and present values referred to in this subsection 
shall for a particular policy be calculated on the same mortality and interest 
bases as are used in demonstrating the policy’s compliance with the other 
subsections of this section. The cash surrender values referred to in this 
subsection shall include any endowment benefits provided for by the policy. 

Any cash surrender value available other than in the event of default in a 
premium payment due on a policy anniversary, and the amount of any paid-up 
nonforfeiture benefit available under the policy in the event of default in a 
premium payment shall be determined in manners consistent with the 
manners specified for determining the analogous minimum amounts in sub- 
sections (b), (c), (d), (e)(4), and (f). The amounts of any cash surrender values 
and of any paid-up nonforfeiture benefits granted in connection with additional 
benefits such as those listed as items (i) through (vi) in subsection (f) shall 
conform with the principles of this subsection (f1). 

(g) The provisions of this section shall not apply to any of the following: 

(1) Industrial sick benefit insurance as defined in Articles 1 through 64 of 
this Chapter, 

(2) Reinsurance, 

(3) Group insurance, , 

(4) Pure endowment, 

(5) Annuity or reversionary annuity contract, 

(6) Term policy of uniform amount, which provides no guaranteed 
nonforfeiture or endowment benefits, or renewal thereof, of 20 years 
or less, for which uniform premiums are payable during the entire 
term of the policy, 

(7) Term policy of decreasing amount, which provides no guaranteed 
nonforfeiture or endowment benefits, on which each adjusted pre- 
mium, calculated as specified in subsection (e), is less than the 
adjusted premium so calculated, on a term policy of uniform amount, 
or renewal thereof, which provides no guaranteed nonforfeiture or 
endowment benefits, issued at the same age and for the same initial 
amount of insurance and for a term of 20 years or less expiring before 
age 71, for which uniform premiums are payable during the entire 
term of the policy, 

(8) Policy, which provides no guaranteed nonforfeiture or endowment 
benefits, for which no cash surrender value, if any, or present value of 
any paid-up nonforfeiture benefit, at the beginning of any policy year, 
calculated as specified in subsections (c), (d) and (e), exceeds two and 
one-half percent (2 42%) of the amount of insurance at the beginning 
of the same policy year, nor 

(9) Policy which shall be delivered outside this State through an agent or 
other representative of the company issuing the policy. 

For purposes of determining the applicability of this section, the age at expiry 
for a joint term life insurance policy shall be the age at expiry of the oldest life. 

(h) After March 6, 1945, any company may file with the Commissioner a 
written notice of its election to comply with the provisions of this section after 
a specified date before January 1, 1950. After the filing of such notice then 
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upon such specified date (which shall be the operative date for such company) 
this section shall become operative with respect to the policies thereafter 
issued by such company. If a company makes no such election, the operative 
date of this section for such company shall be January 1, 1950. 

(i) For any single premium whole life or endowment insurance policy subject 
to subdivisions (e)(2) and (e)(3) of this section, a rate of interest not exceeding 
six and one-half percent (6 4%) per annum may be used. (1945, c. 379; 1959, 
c. 484, s. 2; 1961, c. 255, ss. 4-7; 1963, c. 791, ss. 3, 4; 1975, c. 603, ss. 2, 3; 1979, 
scr ss. 7-9; 1981, c. 761, ss. 6-14; 1991, c. 720, ss. 19, 31; 1993, c. 452, ss. 


§ 58-58-60. Standard Nonforfeiture Law for Individual De- 
ferred Annuities. 


(a) This section shall be known as the Standard Nonforfeiture Law for 
Individual Deferred Annuities. 

(b) This section shall not apply to any reinsurance, group annuity pur- 
chased under a retirement plan or plan of deferred compensation established 
or maintained by an employer (including a partnership or sole proprietorship) 
or by an employee organization, or by both, other than a plan providing 
individual retirement accounts or individual retirement annuities under 
section 408 of the Internal Revenue Code, as now or hereafter amended, 
premium deposit fund, variable annuity, investment annuity, immediate 
annuity, any deferred annuity contract after annuity payments have com- 
menced, or reversionary annuity, nor to any contract which shall be delivered 
outside this State through an agent or other representative of the company 
issuing the contract. 

(c) In the case of contracts issued on or after the operative date of this 
section as defined in subsection (1), no contract of annuity, except as stated in 
subsection (b), shall be delivered or issued for delivery in this State unless it 
contains in substance the following provisions, or corresponding provisions 
which in the opinion of the Commissioner are at least as favorable to the 
contract holder, upon cessation of payment of considerations under the 
contract. 

(1) That upon cessation of payment of considerations under a contract, the 
company will grant a paid-up annuity benefit on a plan stipulated in 
the contract of such value as is specified in subsections (e), (f), (g), (h) 
and (j). 

(2) Ifa Petact provides for a lump sum settlement at maturity, or at any 
other time, that upon surrender of the contract at or prior to the 
commencement of any annuity payments, the company will pay in lieu 
of any paid-up annuity benefit a cash surrender benefit of such 
amount as is specified in subsections (e), (f), (h) and Gj). The company 
shall reserve the right to defer the payment of such cash surrender 
benefit for a period of six months after demand therefor with surren- 
der of the contract. 

(3) A statement of the mortality table, if any, and interest rates used in 
calculating any minimum paid-up annuity, cash surrender or death 
benefits that are guaranteed under the contract, together with suffi- 
cient information to determine the amounts of such benefits. 

(4) A statement that any paid-up annuity, cash surrender or death 
benefits that may be available under the contract are not less than the 
minimum benefits required by any statute of the state in which the 
contract is delivered and an explanation of the manner in which such 
benefits are altered by the existence of any additional amounts 
credited by the company to the contract, any indebtedness to the 
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company on the contract or any prior withdrawals from or partial 


rs of the contract. 

eee the requirements of this section, any deferred annuity 
contract may provide that if no considerations have been received under a 
contract for a period of two full years and the portion of the paid-up annuity 
benefit at maturity on the plan stipulated in the contract arising from 
considerations paid prior to such period would be less than twenty dollars 
($20.00) monthly, the company may at its option terminate contract by 
payment in cash of the then present value of such portion of the paid-up 
annuity benefit, calculated on the basis of the mortality table, if any, and 
interest rate specified in the contract for determining the paid-up annuity 
benefit, and by such payment shall be relieved of any further obligation under 
such contract. 

(d) The minimum values as specified in subsections (e), (f), ; (h) and (j) of 
any paid-up annuity, cash surrender or death benefits available under an 
annuity contract shall be based upon minimum nonforfeiture amounts as 
defined in this section. . 

(1) With respect to contracts providing for flexible considerations, the 
minimum nonforfeiture amount at any time at or prior to the 
commencement of any annuity payments shall be equal to an accu- 
mulation up to such time at a rate of interest of three percent (3%) per 
annum of percentages of the net considerations (as hereinafter. 
defined) paid prior to such time, decreased by the sum of: 

(i) Any prior withdrawals from or partial surrenders of the contract 
accumulated at a rate of interest of three percent (3%) per 
annum; and 

(ii) The amount of any indebtedness to the company on the contract, 
including intérest due and accrued, 

and increased by any existing additional amounts credited by the 

company to the contract. 

The net considerations for a given contract year used to define the 
minimum nonforfeiture amount shall be an amount not less than zero 
and shall be equal to the corresponding gross considerations credited 
to the contract during that contract year less an annual contract 
charge of thirty dollars ($30.00) and less a collection charge of one 
dollar and twenty-five cents ($1.25) per consideration credited to the 
contract during that contract year. The percentages of net consider- 
ations shall be sixty-five percent (65%) of the net consideration for the 
first contract year and eighty-seven and one-half (87 42%) of the net 
considerations for the second and later contract years. Notwithstand- 
ing the provisions of the preceding sentence, the percentage shall be 
sixty-five percent (65%) of the portion of the total net consideration for 
any renewal contract year which exceeds by not more than two times 
the sum of those portions of the net considerations in all prior contract 
years for which the percentage was sixty-five percent (65%). 

(2) With respect to contracts providing for fixed scheduled considerations, 
minimum nonforfeiture amounts shall be calculated on the assump- 
tion that considerations are paid annually in advance and shall be 
defined as for contracts with flexible considerations which are paid 
annually with two exceptions: | 
(1) The portion of the net consideration for the first contract year to be 

acouulaied shall be the sum of sixty-five percent (65%) of the 
ce SeuecEa ten for the first contract year plus twenty-two and 
e-hall percent (22 42%) of the excess of the net consideration for 


the first contract year over the lesser of the net considerations for 
the second and third contract years. Tatra 
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(i) The annual contract charge shall be the lesser of (i) thirty dollars 
($30.00) or (ii) ten percent (10%) of the gross annual consider- 


n 

(3) With respect to contracts providing for a single consideration, mini- 

mum nonforfeiture amounts shall be defined as for contracts with 

flexible considerations except that the percentage of net consideration 

used to determine the minimum nonforfeiture amount shall be equal 

to ninety percent (90%) and the net consideration shall be the gross 
consideration less a contract charge of seventy-five dollars ($75.00). 

(e) Any paid-up annuity benefit available under a contract shall be such 
that its present value on the date annuity payments are to commence is at 
least equal to the minimum nonforfeiture amount on that date. Such present 
value shall be computed using the mortality table, if any, and the interest rate 
specified in the contract for determining the minimum paid-up annuity 
benefits guaranteed in the contract. 

(f) For contracts which provide cash surrender benefits, such cash surrender 
benefits available prior to maturity shall not be less than the present value as 
of the date of surrender of that portion of the maturity value of the paid-up 
annuity benefit which would be provided under the contract at maturity 
arising from considerations paid prior to the time of cash surrender reduced by 
the amount appropriate to reflect any prior withdrawals from or partial 
surrenders of the contract, such present value being calculated on the basis of 
an interest rate not more than one percent (1%) higher than the interest rate 
specified in the contract for accumulating the net considerations to determine 
such maturity value, decreased by the amount of any indebtedness to the 
company on the contract, including interest due and accrued, and increased by 
any existing additional amounts credited by the company to the contract. In no 
event shall any cash surrender benefit be less than the minimum nonforfeiture 
amount at that time. The death benefit under such contracts shall be at least 
equal to the cash surrender benefit. 

(g) For contracts which do not provide cash surrender benefits, the present 
value of any paid-up annuity benefit available as a nonforfeiture option at any 
time prior to maturity shall not be less than the present value of that portion 
of the maturity value of the paid-up annuity benefit provided under the 
contract arising from considerations paid prior to the time the contract is 
surrendered in exchange for, or changed to, a deferred paid-up annuity, such 
present value being calculated for the period prior to the maturity date on the 
basis of the interest rate specified in the contract for accumulating the net 
considerations to determine such maturity value, and increased by any 
existing additional amounts credited by the company to the contract. For 
contracts which do not provide any death benefits prior to the commencement 
of any annuity payments, such present values shall be calculated on the basis 
of such interest rate and the mortality table specified in the contract for 
determining the maturity value of the paid-up annuity benefit. However, in no 
event shall the present value of a paid-up annuity benefit be less than the 
minimum nonforfeiture amount at that time. 

(h) For the purpose of determining the benefits calculated under subsections 
(f) and (g), in the case of annuity contracts under which an election may be 
made to have annuity payments commence at optional maturity dates, the 
maturity date shall be deemed to be the latest date for which election shall be 
permitted by the contract, but shall not be deemed to be later than the 
anniversary of the contract next following the annuitant’s seventieth birthday 
or the tenth anniversary of the contract, whichever is later. 

(i) Any contract which does not provide cash surrender benefits or does not 
provide death benefits at least equal to the minimum nonforfeiture amount 
prior to the commencement of any annuity payments shall include a statement 
in a prominent place in the contract that such benefits are not provided. 
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(j) Any paid-up annuity, cash surrender or death benefits available at any 
time, other than on the contract anniversary under any contract with fixed 
scheduled considerations, shall be calculated with allowance for the lapse of 
time and the payment of any scheduled considerations beyond the beginning of 
the contract year in which cessation of payment of considerations under the 

t occurs. : 

Ore) Fer any contract which provides, within the same contract by rider or 
supplemental contract provision, both annuity benefits and life insurance 
benefits that are in excess of the greater of cash surrender benefits or a return 
of the gross considerations with interest, the minimum nonforfeiture benefits 
shall be equal to the sum of the minimum nonforfeiture benefits for the 
annuity portion and the minimum nonforfeiture benefits, if any, for the life 
insurance portion computed as if each portion were a separate contract. 
Notwithstanding the provisions of subsections (e), (f), (g), (h) and J), additional 
benefits payable (1) in the event of total and permanent disability, (2) as 
reversionary annuity or deferred reversionary annuity benefits, or (3) as other 
policy benefits additional to life insurance, endowment and annuity benefits, 
and considerations for all such additional benefits, shall be disregarded in 
ascertaining the minimum nonforfeiture amounts, paid-up annuity, cash 
surrender and death benefits that may be required by this section. The 
inclusion of such additional benefits shall not be required in any paid-up 
benefits, unless such additional benefits separately would require minimum 
nonforfeiture amounts, paid-up annuity, cash surrender and death benefits. 

(1) After April 19, 1979, any company may file with the Commissioner a 
written notice of its election to comply with the provisions of this section after 
a specified date before the second anniversary of the effective date of this 
section. After the filing of such notice, then upon such specified date, which 
shall be the operative date of this section for such company, this section shall 
become operative with respect to annuity contracts thereafter issued by such 
company. If a company makes no such election, the operative date of this 
section for such company shall be the second anniversary of the effective date 
of this section. (1979, c. 409, s. 11.) 


§ 58-58-65. Reinsurance of companies regulated. 


The receiver of any life insurance company organized under the laws of this 
State, when the assets of the company are sufficient for that purpose, and the 
consent of two thirds of its policyholders has been secured in writing, may 
reinsure all the policy obligations of such company in some other solvent life 
insurance company, or, when the assets are insufficient to secure the 
reinsurance of all the policies in full, he may reinsure such a percentage of each 
and every policy outstanding as the assets will secure; but there must be no 
preference or discrimination as against any policyholder, and the contract for 
such reinsurance by the receiver must be approved by the Commissioner 


before it has effect. (1899, c. 54, s. 58; 1903, c. 536, s. 9: R 4778: CS 
6462; 1945, c. 379; 1991, c. 720, s. 61.) , 8. 9; Nev., S. “CiBiVist 


Part 3. Insurable Interests and Other Rights. 


§ 58-58-70. Insurable interest as between stockholders, 
partners, etc. 


Where two or more persons have heretofore contracted or hereafter contract 


with one another for the 
purchase, at the death of one, by the survivor or 
survivors, of the stock, share or interest of the deceased inva? corporation, 
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partnership or business association of any kind, the person or persons making 
the contract of purchase shall be deemed to have, and are hereby declared to 
have, an insurable interest in the life or lives of the person or persons 
contracting to sell. (1941, c. 201; 1969, c. 751, s. 44.) 


Editor’s Note. — Session Laws 2001-436, s. 170 in Part 4, reserving §§ 58-58-175 to 58-58- 
2, effective April 1, 2002, divided Article 58 into 195 for future codification purposes. 
Parts 1 to 4, assigning a Part head to each Part, Session Laws 2001-436, s. 17, is a 
with §§ 58-58-1 to 58-58-40 in Part 1, §§ 58-  severability clause. 
58-45 to 58-58-65 in Part 2, §§ 58-58-70 to Legal Periodicals. — For comment on this 
58-58-120 in Part 3, and §§ 58-58-125 to 58-58- section, see 19 N.C.L. Rev. 490 (1941). 


§ 58-58-75. Insurable interest in life and physical ability of 
employee or agent. 


An employer, whether a partnership, joint venture, business trust, mutual 
association, corporation, any other form of business organization, or one or 
more individuals, or any religious, educational, or charitable corporation, 
institution or body, has an insurable interest in and the right to insure the 
physical ability or the life, or both the physical ability and the life, of an 
employee for the benefit of such employer. Any principal shall have a life 
insurable interest in and the right to insure the physical ability or the life, or 
both the physical ability and the life, of an agent for the benefit of such 
principal. (1951, c. 283, s. 1; 1957, c. 1086.) 


Legal Periodicals. — For brief comment on 
this section and §§ 58-58-80 through 58-58-90, 
see 29 N.C.L. Rev. 401 (1951). 


§ 58-58-80. Insurable interest in life and physical ability of 
partner. 


Any partner has an insurable interest in and the right to insure the physical 
ability or the life, or both the physical ability and the life, of any other partner 
or partners who are members of the same partnership for his benefit, either 
alone or jointly with another partner or partners of the same partnership. A 
partnership has a like insurable interest in and the right to insure the physical 
ability or the life, or both the physical ability and the life, of one or more 
partners of the partnership. (1951, c. 283, s. 2.) 


§ 58-58-85. Insurable interest in life of person covered by 
pension plan. 


A trustee under a written document providing for a pension plan for 
payments of money or delivery of other benefits to be made to persons eligible 
to receive them under the terms and provisions of such written document shall 
be deemed to have and is hereby declared to have an insurable interest in the 
lives of any person or persons covered by the pension plan, to the extent that 
contracts or policies of insurance are in conformity with and in furtherance of 
the purposes of the pension plan. (1951, c. 283, s. 21/2.) 


CASE NOTES 


Stated in Allgood v. Wilmington Sav. & Trust 
Co., 242 N.C. 506, 88 S.E.2d 825 (1955). 
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§ 58-58-86. Insurable interest of charitable organizations. 


anization described in section 501(c)(3) of the Internal Revenue 
Pee annt ees or receives by assignment, before, on, or after the effective date 
of this section, life insurance on an insured who consents to the purchase or 
assignment, the organization is deemed to have an insurable interest in the 


insured person’s life. (1991, c. 644, s. 2.) 


§ 58-58-90. Construction. 


G.S. 58-58-75, 58-58-80, 58-58-85, and 58-58-86 do not limit or abridge any 
insurable interest or right to insure now existing at common law or by statute, 
and shall be construed liberally to sustain insurable interest, whether as a 
declaration of existing law or as an extension of or addition to existing law. 
(1951, c. 283, s. 3; 1991, c. 644, s. 3.) 


§ 58-58-95. Rights of beneficiaries. 


When a policy of insurance is effected by any person on his own life, or on 
another life in favor of some person other than himself having an insurable 
interest therein, the lawful beneficiary thereof, other than himself or his legal 
representatives, is entitled to its proceeds against the creditors and represen- 
tatives of the person effecting the insurance. The person to whom a policy of life 
insurance is made payable may maintain an action thereon in his own name. 
A person may insure his or her own life for the sole use and benefit of his or her 
spouse, or children, or both, and upon his or her death the proceeds from the 
insurance shall be paid to or for the benefit of the spouse, or children, or both, 
or to a guardian, free from all claims of the representatives or creditors of the 
insured or his or her estate. Any insurance policy which insures the life of a 
person for the sole use and benefit of that person’s spouse, or children, or both, 
shall not be subject to the claims of creditors of the insured during his or her 
lifetime, whether or not the policy reserves to the insured during his or her 
lifetime any or all rights provided for by the policy and whether or not the 
policy proceeds are payable to the estate of the insured in the event the 
beneficiary or beneficiaries predecease the insured. (Const., Art. X, s. 7; 1899, 
c. 54, s. 59; Rev., ss. 4771, 4772; C.S., s. 6464; 1977, c. 518, s. 1.) 


Cross References. — As to freedom of life 
insurance for the benefit of one’s spouse or 
children or both from the claims of creditors, 
see N.C. Const., Art. X, § 5. As to receipt and 
disbursement of insurance for minors and inca- 


pacitated adults, see § 7A-111. For provision 
depriving creditors of benefits of life insurance 
in favor of beneficiary other than the insured, 
except in cases of fraud, see § 58-58-115. 


CASE NOTES 


Section 58-58-115 is actually an amend- 
ment of this section. In re Wolfe, 249 F. Supp. 
784 (M.D.N.C. 1966), decided prior to the 1977 
amendment to this section, and commented on 
in 45 N.C.L. Rev. 696 (1967). 

Section 58-58-115 supersedes this sec- 
tion where there are variations or con- 
flicts. Home Sec. Life Ins. Co. v. McDonald, 277 
N.C. 275, 177 S.E.2d 291 (1970), decided prior 
to the 1977 amendment to this section. 

Change of Beneficiary Not Fraudulent. 
— A beneficiary in a policy of life insurance has 
only a contingent interest therein, and where 


the insured retains the right to change the 
beneficiary by the terms of the policy, he may do 
so; hence, where, upon the death of the benefi- 
ciary, the insured changed the beneficiary, in 
accordance with the terms of the policy, to a 
trustee for the use of certain creditors and heirs 
at law of the insured, the other creditors could 
not claim that the change in the beneficiary 
was void as being fraudulent as to them. 
Teague v. Pilot Life Ins. Co., 200 N.C. 450, 157 
S.E. 421 (1931). 

Where the insured in a policy of life insur- 
ance, payable at his death to his estate, pro- 
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cured a change of beneficiary in said policy in 
accordance with its provisions, by which his 
wife became the beneficiary, such change was 
not void as against creditors, even though at 
the date the change was made the insured was 
insolvent. Pearsall v. Bloodworth, 194 N.C. 628, 
140 S.E. 303 (1927); Teague v. Pilot Life Ins. 
Co., 200 N.C. 450, 157 S.E. 421 (1931); Mead- 
ows Fertilizer Co. v. Godley, 204 N.C. 243, 167 
S.E. 816 (1933). 

Change of Beneficiary Given Effect. — 
Where a policy of life insurance reserves the 
right in the insured to change the beneficiary 
therein named, the named beneficiary has only 
a contingent interest therein, and the insured 
may change the beneficiary in accordance with 
the terms of the policy at any time; moreover, 
where the insured has done all that is possible 
under the circumstances to change the benefi- 
ciary in accordance with the terms of the policy, 
such change of beneficiary will be given effect 
under the principle that equity regards as done 
that which ought to have been done. Hence, 
where the insured’s wife was thus made the 
beneficiary, the proceeds inured to her sole 
benefit, free from the claims of insured’s credi- 


tors. Meadows Fertilizer Co. v. Godley, 204 N.C. 
243, 167 S.E. 816 (1933). 

Change of Beneficiary Not Effected. — 
Where deceased had expressed an intention to 
change the beneficiary in a policy of insurance 
on his life, but had taken no affirmative act to 
effect such change, the court’s judgment that no 
change of beneficiary had been effected was 
upheld. Meadows Fertilizer Co. v. Godley, 204 
N.C, 248, 167 S.E. 816 (1933). 

When individual insured his life for the 
benefit of his wife and children, and at the 
time had no wife, but did have two children, 
one of whom died before him, it was held that 
upon his death the money due on the policy 
should be divided between the surviving child 
and the administrator of the dead child. The 
insertion of his “wife” as a beneficiary, when he 
had no wife living, was a nullity. Hooker v. 
Sugg, 102 N.C. 115, 8 S.E. 919 (1889). 

Applied in Russell v. Owen, 203 N.C. 262, 
165 S.E. 687 (1932). 

Cited in Philadelphia Life Ins. Co. v. 
Crosland-Cullen Co., 234 F.2d 780 (4th Cir. 
1956). 


§ 58-58-100. Minors may enter into insurance or annuity 
contracts and have full rights, powers and 
privileges thereunder. 


All minors in North Carolina of the age of 15 years and upwards shall have 
full power and authority to make contracts of insurance or annuity with any 
life insurance company authorized to do business in the State of North 
Carolina, either domestic or foreign, and to exercise all the powers, rights, and 
privileges of ownership conferred upon them under the terms of any and all 
such contracts applied for by and issued to them, and with full power to 
surrender, assign, modify, pledge, or change such contracts, and to receive any 
dividends thereon and generally to have the full power and authority in the 
premises that persons 18 years and upwards could and would have relative to 
anyeand allisuch contracts? (1945, ci 379; 1947, cn 7215 197k ic? 1231, 3) 1.) 


Legal Periodicals. — For article, “The Con- 
tracts of Minors Viewed from the Perspective of 
Fair Exchange,” see 50 N.C.L. Rev. 571 (1972). 


CASE NOTES 


Stated in Gastonia Personnel Corp. v. 
Rogers, 276 N.C. 279, 172 S.E.2d 19 (1970). 


§ 58-58-105. Renunciation. 


A beneficiary of a life insurance policy who did not possess the incidents of 
ownership under the policy at the time of death of the insured may renounce 
as provided in Chapter 31B of the General Statutes. (1975, c. 371, s. 5.) 
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§ 58-58-110. Interest payments on death benefits. 


(a) Each insurer admitted to transact insurance in this State which, without 
the written consent of the beneficiary, fails or refuses to pay the death proceeds 
or death benefits in accordance with the terms of any policy providing a death 
benefit issued by it in this State within 30 days after receipt of satisfactory 
proof of loss because of the death, whether accidental or otherwise, of the 
insured shall pay interest, at a rate not less than the then current rate of 
interest on death proceeds left on deposit with the insurer computed from the 
date of the insured’s death, on any moneys payable and unpaid after the 
expiration of the 30-day period. As used in this subsection, the phrase 
“satisfactory proof of loss because of the death” includes, but is not limited to, 
a certified copy of the death certificate; or a written statement by the attending 
physician at the time of death that contains the following information: (i) the 
name and address of the physician, who must be duly licensed to practice 
medicine in the United States; (11) the name of the deceased; (iii) the date, time, 
and place of the death; and (iv) the immediate cause of the death. 

(b) Within the meaning of this section, payment of proceeds or benefits shall 
be deemed to have been made on the date upon which a check, draft or other 
valid instrument equivalent to the payment of money was placed in the United 
States mails in a properly addressed, postpaid envelope, or, if not so posted, on 
the date of delivery of such instrument to the beneficiary. 

(c) This section does not allow an insurer to withhold payment of money 
payable under any policy providing a death benefit to any beneficiary for a 
period longer than reasonably necessary to determine whether benefits are 
payable and to transmit the payment. | 

(d) This section shall not apply to policies of insurance issued prior to the 
effective date of this section to the extent that such policies contain specific 
provisions in conflict with this section. (1977, c. 395, s. 1; 1983, c. 149: 1985 cc. 
666, s. 45; 1991, c. 644, s. 8; 1995, c. 193, s. 46.) 


CASE NOTES 


Applied in Fedoronko v. American Defender 
Life Ins. Co., 69 N.C. App. 655, 318 S.E.2d 244 
(1984). 


$ 58-58-115. Creditors deprived of benefits of life insur- 
ance policies except in cases of fraud. 


_ Ifa policy of insurance is effected by any person on his own life or on another 

life in favor of a person other than himself, or, except in cases of transfer with 
intent to defraud creditors, if a policy of life insurance is assigned or in any way 
made payable to any such person, the lawful beneficiary or assignee thereof, 
other than the insured or the person so effecting such insurance or the executor 
or administrator of such insured or of the person effecting such insurance, 
shall be entitled to its proceeds and avails against creditors and representa- 
tives of the insured and of the person effecting same, whether or not the right 
to change the beneficiary is reserved or permitted, and whether or not the 
policy is made payable to the person whose life is insured if the beneficiary or 
pasignee shall predecease such person: Provided, that subject to the statute of 
a Meera amount of any premiums for said insurance paid with the 
rae ns elraud creditors, with interest thereon, shall inure to their benefit 
dischar a ee the policy; but the company issuing the policy shall be 
ae “ee ne a jtaeniey thereon by payment of its proceeds in accordance 
HBtas poaeran ie ess, before such payment, the company shall have written 
y or 1n behalf of the creditor, of a claim to recover for transfer made or 
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premiums paid with intent to defraud creditors, with specifications of the 
amount claimed. (1931, c. 179, s. 1; 1947, c. 721.) 


Cross References. — As to freedom of life 
insurance for the benefit of one’s spouse or 
children or both from the claims of creditors, 


see N.C. Const., Art. X, § 5. As to the rights of 
life insurance beneficiaries, see § 58-58-95. 


CASE NOTES 


Constitutionality. — This section exempts 
the cash surrender values of policies of life 
insurance in which the “wife and/or children” of 
the insured (bankrupt) are designated benefi- 
ciaries; and N.C. Const., Art. X, § 5, does not 
conflict with and nullify this section in those 
instances where the “wife and/or children” are 
designated beneficiaries, but on the contrary is 
in accord therewith. Home Sec. Life Ins. Co. v. 
MeWonaldie 277° N.C. °275, 177). S.E.2d> 291 
(1970). 

N.C. Const., Art. X, § 5, was adopted for the 
express purpose of protecting insurance for 
wives and children from creditors during the 
life of the insured. The intent of the General 
Assembly and of the electorate would be 
thwarted if § 5 were construed as providing a 
lesser benefit than that provided by this section 
for the “wife and/or children.” Home Sec. Life 
Ins. Co. v. McDonald, 277 N.C. 275, 177 S.E.2d 
291 (1970). 

This section is actually an amendment 
of § 58-58-95. In re Wolfe, 249 F. Supp. 784 
(M.D.N.C. 1966), decided prior to the 1977 
amendment to § 58-58-95, and commented on 
in 45 N.C.L. Rev. 696 (1967). 

This section supersedes § 58-58-95 
where there are variations or conflicts. 
Home Sec. Life Ins. Co. v. McDonald, 277 N.C. 
275, 177 S.E.2d 291 (1970), decided prior to the 
1977 amendment to § 58-58-95. 

Construction of Section. — The signifi- 
cance of this section is to be considered in the 
light of the general rule of statutory construc- 
tion that where the terms used in a statute 
have acquired a settled meaning through judi- 
cial interpretation, and the same terms are 
used in a subsequent statute upon the same 
subject matter, they are to be understood in the 
same sense, unless by qualifying or explanatory 
addition the contrary intent of the legislature is 
made clear. Home Sec. Life Ins. Co. v. 
McDonald, 277 N.C. 275, 177 S.B.2d 291 
(1970). 


Meaning of “Proceeds” or “Proceeds and 
Avails”. — The words “proceeds” or “proceeds 
and avails,” when used in life insurance exemp- 
tion statutes, comprehend the protection of 
cash surrender values and other values built up 
during the life of the policies, as well as the 
death benefits. Home Sec. Life Ins. Co. v. 
McDonald; 2777 N.C, "275, 4177" 5: cae 
(1970). 

Exemption of Cash Surrender Value. — 
This section exempts the cash surrender values 
of policies of life insurance in which the “wife 
and/or children” of the insured (bankrupt) are 
the designated beneficiaries, notwithstanding 
insured’s reservation of the right to change 
beneficiaries. Home Sec. Life Ins. Co. v. 
McDonald, 277 N.C. 275,: 17% S.E.2d.° 291 
(1970). But see, In re Wolfe, 249 F. Supp. 784 
(M.D.N.C. 1966), commented on in 45 N.C.L. 
Rev. 696, (1967). 

Wives and children of bankrupts are 
protected from claims of the bankrupt’s cred- 
itors, both during his life and at his death, if life 
insurance policies are for their sole benefit. In 
re Wolfe, 249 F. Supp. 784 (M.D.N.C. 1966), 
commented on in 45 N.C.L. Rev. 696, (1967). 

Protection of Third-Party Beneficiaries. 
— The protection afforded by this section is not 
limited to any particular class of beneficiaries. 
It relates to a policy on the life of the insured 
payable to any third-party beneficiary. Home 
Sec. Life Ins. Co. v. McDonald, 277 N.C. 275, 
177.S.E.2d 291 (1970). 

This section cannot affect policies writ- 
ten before the effective date of the statute. 
Commissioner of Banks ex rel. Goldsboro Sav. 
& Trust Co. v. Yelverton, 204 N.C. 441, 168 S.E. 
505 (1933). 

Applied in First Nat'l Bank v. Dixon, 38 N.C. 
App. 430, 248 S.E.2d 416 (1978). 

Cited in Meadows Fertilizer Co. v. Godley, 
204 N.C. 243, 167 S.E. 816 (1933); Philadelphia 
Life Ins. Co. v. Crosland-Cullen Co., 234 F.2d 
780 (4th Cir. 1956). 


§ 58-58-120. Notice of nonpayment of premium required 


before forfeiture. 


No life insurance corporation doing business in this State shall, within one 
year after the default in payment of any premium, installment, or interest, 
declare forfeited or lapsed any policy hereafter issued or renewed, except 
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ici ich premiums are payable monthly or at shorter intervals and 
Pee nt acute contracts and term insurance contracts for one year or 
less, nor shall any such policy be forfeited or lapsed by reason of nonpayment, 
when due, of any premium, interest, or installment or any portion thereof 
required by the terms of the policy to be paid, within one year from the failure 
to pay such premium, interest, or installment, unless a written or printed 
notice stating the amount of such premium, interest, installment, or portion 
thereof due on such policy, the place where it shall be paid, and the person to 
whom the same is payable has been duly addressed and mailed, postage paid, 
to the person whose life is insured, or to the assignee or owner of the policy, or 
to the person designated in writing by such insured, assignee or owner, if 
notice of the assignment has been given to the corporation, at his or her last 
known post-office address in this State, by the corporation or by any officer 
thereof or person appointed by it to collect such premium, at least 15 and not 
more than 45 days prior to the day when the same is payable, as regards 
policies which do not contain a provision for grace or are not entitled to grace 
in the payment of premiums and at least five and not more than 45 days prior 
to the day when the same is payable as regards policies which do contain a 
provision for grace or are entitled to grace in the payment of premiums. The 
notice shall also state that unless such premium, interest, installment, or 
portion thereof then due shall be paid to the corporation or to the duly 
appointed agent or person authorized to collect such premium, by or before the 
day it falls due, the policy and all payments thereon will become forfeited and 
void, except as to the right to a surrender value or paid-up policy, as in the 
contract provided. If the payment demanded by such notice shall be made 
within its time limit therefor, it shall be taken to be in full compliance with the 
requirements of the policy in respect to the time of such payment; and no such 
policy shall in any case be forfeited or declared forfeited or lapsed until the 
expiration of 30 days after the mailing of such notice. The affidavit of any 
officer, clerk, or agent of the corporation, or of anyone authorized to mail such 
notice, that the notice required by this section has been duly addressed and 
mailed by the corporation issuing such policy, shall be presumptive evidence 
that such notice has been duly given. No action shall be maintained to recover 
under a forfeited policy unless the same is instituted within three years from 
the day upon which default was made in paying the premium, installment, 
interest, or portion thereof for which it is claimed that forfeiture ensued. (1909, 
c. 884; C.S., s. 6465; 1929, c. 308, s. 1; 1931, c. 317; 1945, c. 379.) 


CASE NOTES 


When Policy Subject to Forfeiture. — 


and an extension of time for payment, it is not 
The insurance company must give notice that 


necessary to again give the statutory notice of 


the premiums are due and the policy is not 
subject to forfeiture until the statutory time 
after such notice is given. Aiken v. Atlantic Life 
Ins. Co., 173 N.C. 400, 92 S.E. 184 (EO 17.); 

Notice as Prerequisite to Forfeiture Un- 
less Premiums Are Payable Monthly. — 
Notice that any premium or premiums are in 
default is a prerequisite to forfeiture of the 
policy under this section, except as to policies 
on which premiums are payable monthly. Wiles 
v. Nationwide Life Ins. Co., 334 F.2d 296 (4th 
Cir. 1964), 

Notice as to Extension Notes Not Re- 
quired. — Where there has been a default and 
forfeiture and the insured has furnished a 
health certificate and secured a reinstatement 


the time when the extension notes will become 
due. Philadelphia Life Ins. Co. v. Hayworth, 
296 F. 339 (4th Cir. 1924). 

Notice of Next Premium Not Waiver of 
Forfeiture. — Where a policy of life insurance 
was forfeited for failure to pay at maturity a 
note given for extension of payment of pre- 
mium, the mailing of notice of the next regular 
quarterly premium by the insurer in compli- 
ance with this section, which notice did not 
demand payment of the balance due on the 
extended premium, was not a waiver by the 
insurer of forfeiture. Sellers v. Life Ins. Co., 205 
N.C. 355, 171 S.E. 328 (1983). 

Insured Need Not Keep Tender Open. — 
After tender and failure of insurer to accept the 
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tender, the insured does not have to keep the 
tender open. An application for reinstatement 
does not alter the insured’s rights, if the policy 
has not been forfeited. Aiken vy. Atlantic Life 
Ins. Co., 173 N.C. 400, 92 S.E. 184 (1917). 

Action for Recovery of Premiums Held 
Barred. — In an action for the recovery of 
premiums paid on forfeited policies issued on 
the lives of relatives, where the evidence was to 
the effect that these policies were canceled for 
the nonpayment of premiums on March 19, 
1936, and that summons was issued February 
17, 1942, the action was barred by this section 
and § 1-52. Bynum v. Life Ins. Co., 222 N.C. 
742, 24 S.E.2d 613 (1943). 


Applicability of Section After With- 
drawal of Old Policy and Issuance of New 
Policy. — Where an old policy which was 
issued before enactment of this section was 
withdrawn and a new policy was issued after 
such enactment, notice had to be given in 
accordance with the statute in order to have a 
legal forfeiture. Garland v. Jefferson Std. Life 
Ins. Co., 179 N.C. 67, 101 S.E..616 (1919). 

Cited in Felts v. Shenandoah Life Ins. Co., 
221 N.C. 148, 19 S.E.2d 259 (1942); Abrams v. 
Metropolitan Life Ins. Co., 223 N.C. 500, 27 
S.E.2d 148 (1943); Abrams v. Metropolitan Life 
Ins. Co., 224 N.C: 1, 29 S.E.2d 130 (1944). 


Part 4. Miscellaneous Provisions. 


§ 58-58-125. Minimum premium rates for assessment life 
insurance companies. 


No assessment life insurance corporation, organization or association of any 
kind issuing policies or contracts upon the life of any resident of this State 
shall hereafter be organized or licensed by the Commissioner unless such 
corporation, organization or association adopt premium rates based upon the 
attained age of the assured at the time of issuance of the contract and such 
rates shall not be less than those fixed by the American Experience Table of 
Mortality or any other recognized table of mortality approved by the Commis- 
sioner. Nothing contained in this section shall be construed to affect burial 
associations regulated under G.S. 143B-472 through 143B-472.28 or railroad 
burial associations. (1939, c. 161; 1991, c. 720, ss. 4, 32.) 


Editor’s Note. — Section 143B-472 referred 
to in this section has been repealed. 

Session Laws 2001-436, s. 2, effective April 1, 
2002, divided Article 58 into Parts 1 to 4, 
assigning a Part head to each part, with §§ 58- 
58-1 to 58-58-40 in Part 1, §§ 58-58-45 to 
58-58-65 in Part 2, §§ 58-58-70 to 58-58-120 in 


Part 3, and §§ 58-58-125 to 58-58-170 in Part 
4, reserving §§ 58-58-175 to 58-58-195 for fu- 
ture codification purposes. 

Session. . Laws, 2001-436, “s.- 17; is -a 
severability clause. 

Legal Periodicals. — For comment on this 
section, see 17 N.C.L. Rev. 362 (1939). 


§ 58-58-130. Distribution of surplus in mutual companies. 


Every life insurance company doing business in this State upon the principle 
of mutual insurance, or the members of which are entitled to share in the 
surplus funds thereof, may distribute the surplus annually, or once in two, 
three, four, or five years, as its directors determine. No payments shall be made 
to policyholders by way of dividends unless the company possesses admitted 
assets in the amount of such payments in excess of its capital and/or minimum 
required surplus and all other liabilities. (1903, c. 536, s. 10; Rev., s. 4776; C.S., 
s. 6466; 1945, c. 379.) 


§ 58-58-135. “Group life insurance” defined. 


No policy of group life insurance shall be delivered in this State unless it 
conforms to one of the following descriptions: 

(1) A policy issued to an employer, or to the trustee of a fund established 

by an employer, which employer or trustee shall be deemed _ the 

policyholder, to insure employees of the employer for the benefit of 
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persons other than the employer subject to the following require- 

nts: 

ie employees eligible for insurance under the policy shall be all of 
the employees of the employer, or all of any class or classes 
thereof determined by conditions pertaining to their employment. 
The policy may provide that the term “employees” shall include 
the employees of one or more subsidiary corporations, and the 
employees, individual proprietors, and partners of one or more 
affiliated corporations, proprietors or partnerships if the business 
of the employer and of such affiliated corporations, proprietors or 
partnerships is under common control through stock ownership, 
contract, or otherwise. The policy may provide that the term 
“employees” shall include the individual proprietor or partners if 
the employer is an individual proprietor or a partnership. The 
policy may provide that the term “employees” shall include 
retired employees. The term “employer” as used herein may be 
deemed to include any county, municipality, or the proper officers, 
as such, of any unincorporated municipality or any department, 
division, agency, instrumentality or subdivision of a county, 
unincorporated municipality or municipality. In all cases where 
counties, municipalities or unincorporated municipalities or any 
officer, agent, division, subdivision or agency of the same have 
heretofore entered into contracts and purchased group life insur- 
ance for their employees, such transactions, contracts and insur- 
ance and the purchase of the same is hereby approved, authorized 
and validated. 

b. The premium for the policy shall be paid either wholly or partly 
from the employer’s funds or funds contributed by him, or wholly 
or partly from funds contributed by the insured employees, or by 
both. A policy on which all or part of the premium is to be derived 
from funds contributed by the insured employees may be placed 
in force provided the group is structured on an actuarially sound 
basis. A policy on which no part of the premium is to be derived 
from funds contributed by the insured employees must insure all 
eligible employees, or all except any as to whom evidence of 
individual insurability is not satisfactory to the insurer. 

c. The policy must cover at least 10 employees at date of issue. 

d. pepe by Session Laws 1991 (Regular Session, 1992), c. 837, s. 


(2) A policy issued to a creditor, who shall be deemed the policyholder, to 
insure debtors of the creditor, subject to the following requirements: 
a. The debtors eligible for insurance under the policy shall be all of 

the debtors of the creditor whose indebtedness is repayable in 
installments, or all of any class or classes thereof determined by 
conditions pertaining to the indebtedness or to the purchase 
giving rise to the indebtedness. The policy may provide that the 
term “debtors” shall include the debtors of one or more subsidiary 
corporations, and the debtors of one or more affiliated corpora- 
tions, proprietors or partnerships if the business of the policy- 
holder and of such affiliated corporations, proprietors or partner- 
ships is under common control through stock ownership, contract 
or otherwise. 

b. The premium for the policy shall be paid from the creditor’s funds, 
up charges collected from the insured debtors, or from both. A 
re icy on which part or all of the premium is to be derived from 

e collection from the insured debtors or identifiable charges not 
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required of uninsured debtors shall not include, in the class or 
classes of debtors eligible for insurance, debtors under obligations 
outstanding at its date of issue without evidence of individual 
insurability unless the group is structured on an actuarially 
sound basis. A policy on which no part of the premium is to be 
derived from the collection of such identifiable charges must 
insure all eligible debtors, or all except any as to whom evidence 
of individual insurability is not satisfactory to the insurer. 

c. The policy may be issued only if the group of eligible debtors is then 
receiving new entrants at the rate of at least 100 persons yearly, 
or may reasonably be expected to receive at least 100 new 
entrants during the first policy year, and only if the policy 
reserves to the insurer the right to require evidence of individual 
insurability if less than seventy-five percent (75%) of the new 
entrants become insured. 

d, e. Repealed by Session Laws 1975, c. 660, s. 4. 

(3) A policy issued to a labor union, which shall be deemed the policy- 
holder, to insure members of such union for the benefit of persons 
other than the union or any of its officials, representatives or agents, 
subject to the following requirements: 

a. The members eligible for insurance under the policy shall be all of 
the members of the union, or all of any class or classes thereof 
determined by conditions pertaining to their employment, or to 
membership in the union, or both. 

b. The premium for the policy shall be paid either wholly or partly 
from the union’s funds, or wholly or partly from funds contributed 
by the insured members specifically for their insurance, or by 
both. A policy on which all or part of the premium is to be derived 
from funds contributed by the insured members specifically for 
their insurance may be placed in force provided the group is 
structured on an actuarially sound basis. A policy on which no 
part of the premium is to be derived from funds contributed by the 
insured members specifically for their insurance must insure all 
eligible members, or all except any as to whom evidence of 
individual insurability is not satisfactory to the insurer. 

c. The policy must cover at least 25 members at date of issue. 

d. Repealed by Session Laws 1991 (Regular Session, 1992), c. 837, s. 
6 


(4) A policy issued to the trustee of a fund established by two or more 
employers in the same industry or kind of business or by two or more 
labor unions, which trustee shall be deemed the policyholder, to 
insure employees of the employers or members of the unions for the 
benefit of persons other than the employers or the unions, subject to 
the following requirements: 

a. The persons eligible for insurance shall be all of the employees of 
the employers or all of the members of the unions, or all of any 
class or classes thereof determined by conditions pertaining to 
their employment, or to memberships in the unions, or to both. 
The policy may provide that the term “employees” shall include 
the individual proprietor or partners if an employer is an indi- 
vidual proprietor or a partnership. The policy may provide that 
the term “employees” shall include the trustee or the employees of 
the trustee, or both, if their duties are principally connected with 
such trusteeship. The policy may provide that the term “employ- 
ees” shall include retired employees. 

b. The premium for the policy shall be paid wholly or partly from 
funds contributed by the participating employer, labor union, or 
the insured persons. 
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If none of the premium paid by the participating employer or 
labor union is to be derived from funds contributed by the insured 
persons specifically for the insurance, all eligible employees of 
that particular participating employer or labor union must be 
insured, or all except any as to whom evidence of insurability is 
not satisfactory to the insurer. Seige 

If part of the premium paid by the participating employer or 
labor union is to be derived from funds contributed by the insured 
persons specifically for their insurance, coverage may be placed in 
force on employees of a participating employer or on members of 
a participating labor union provided the group is structured on an 
actuarially sound basis. 


c. The policy must cover at least 100 persons at date of issue. 
d. Repealed by Session Laws 1991 (Regular Session, 1992), c. 837, s. 
6 


(5) A policy issued to an association of persons having a common profes- 
sional or business interest, which association shall be deemed the 
policyholder, to insure members of such association for the benefit of 
persons other than the association or any of its officials, representa- 
tives or agents, subject to the following requirements: 

a. Such association shall have had an active existence for at least two 


years immediately preceding the purchase of such insurance, was 
formed for purposes other than procuring insurance and does not 
derive its funds principally from contributions of insured mem- 
bers toward the payment of premiums for the insurance. 


b. The members eligible for insurance under the policy shall be all of 


the members of the association or all of any class or classes 
thereof determined by conditions pertaining to their employment, 
or the membership in the association, or both. The policy may 
provide that the term “members” shall include the employees of 
members, if their duties are principally connected with the 
member’s business or profession. 


c. The premium for the policy shall be paid either wholly or partly 


from the association’s funds, or wholly or partly from funds 
contributed by the insured members specifically for their insur- 
ance, or by both. No policy may be issued if the Commissioner 
finds that the rate of insured members’ contributions will exceed 
the maximum rate customarily charged employees insured under 
like group life insurance policies issued in accordance with the 
provisions of subdivision (1). A policy on which all or part of the 
premium is to be derived from funds contributed by the insured 
members specifically for their insurance may be placed in force 
provided the group is structured on an actuarially sound basis. A 
policy on which no part of the premium is to be derived from funds 
contributed by the insured members specifically for their insur- 
ance must insure all eligible members, or all except any as to 


whom evidence of individual insurability is not satisfactory to the 
insurer. 


d. The policy must cover at least 25 members at date of issue. 
e. neil by Session Laws 1991 (Regular Session, 1992), c. 837, s. 


(6) Notwithstanding the 


provisions of this section, or any other provisions 


of law to the contrary, a policy may be issued to the employees of the 


State or any other 


political subdivision where the entire amount of 


premium therefor is paid by such empl 
ployees/ (1925 cr.58 6) 17°1931% 
©. 328; 1943, c. 597, s. 1; 1947, c. 834; 1951, c. 800; 1955, ¢. 1280: 1957, 
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c. 998; 1959, c. 287; 1965, c. 869; 1971, c. 516; 1973, c. 249; 1975, c. 
660, s. 4; 1977, c. 192, ss. 1-4; c. 835; 1987, c. 752, ss. 14-18; 1991 (Reg. 
sess., 1992), c. 837, s. 6) 


Legal Periodicals. — For comments on (1934); 21 N.C.L. Rev. 355 (1943). 
former section and amendments thereto, see 3 For comment on the 1947 amendment, see 25 
N.C.L. Rev. 145 (1925); 12 N.C.L. Rev. 167 N.C.L. Rev. 432 (1947). 


CASE NOTES 


Quoted in Newsome v. Prudential Ins. Co. of Cited in Clayton v. Prudential Ins. Co. of 
Am., 4 N.C. App. 161, 166 S.E.2d 487 (1969). Am., 4 N.C. App. 43, 165 S.E.2d 763 (1969). 
Stated in First Nat’l Bank v. Nationwide Ins. 
Co., 303 N.C. 203, 278 S.E.2d 507 (1981). 


OPINIONS OF ATTORNEY GENERAL 


As to inapplicability of statutory limit foot, Jr., Chairman, Teachers’ and State Em- 
on amount of group life insurance, see _ ployees’ Benefits Study Commission, 40 
opinion of Attorney General to Mr. A.C. Bare- N.C.A.G. 631 (1970). 


§ 58-58-140. Group life insurance standard provisions. 


No policy of group life insurance shall be delivered in this State unless it 
contains in substance the following provisions, or provisions which in the 
Commissioner’s opinion are more favorable to the persons insured, or at least 
as favorable to the persons insured and more favorable to the policyholder, 
provided, however, (1) that subdivisions (6) through (10) of this section do not 
apply to policies issued to a creditor to insure the creditor’s debtors; (11) that the 
standard provisions required for individual life insurance policies do not apply 
to group life insurance policies; and (111) that if the group life insurance policy 
is on a plan of insurance other than the term plan, it shall contain a 
nonforfeiture provision or provisions that in the Commissioner’s opinion is or 
are equitable to the insured persons and to the policyholder, but nothing in this 
section requires group life insurance policies to contain the same nonforfeiture 
provisions that are required for individual life insurance policies: 

(1) A provision that the policyholder is entitled to a grace period of 31 days 
for the payment of any premium due except the first, during which 
grace period the death benefit coverage shall continue in force, unless 
the policyholder has given the insurer written notice of discontinu- 
ance before the date of discontinuance and in accordance with the 
terms of the policy. The policy may provide that the policyholder shall 
be liable to the insurer for the payment of a pro rata premium for the 
time the policy was in force during the grace period. 

(2) A provision that the validity of the policy shall not be contested, except 
for nonpayment of premiums, after it has been in force for two years 
from its date of issue; and that no statement made by any person 
insured under the policy relating to that person’s insurability shall be 
used in contesting the validity of the insurance with respect to which 
the statement was made after the insurance has been in force before 
the contest for a period of two years during the person’s lifetime nor 
unless it is contained in a written instrument signed by the person. 

(3) A provision that a copy of the application, if any, of the policyholder 
shall be attached to the policy when issued, that all statements made 
by the policyholder or by the persons insured shall be considered 
representations and not warranties; and that no statement made by 
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any person insured shall be used in any contest unless a copy of the 

‘nstrument containing the statement is or has been furnished to the 

person or to the person’s beneficiary. — ; . 

(4) A provision setting forth the conditions, if any, under which the 
insurer reserves the right to require a person eligible for insurance to 
furnish evidence of individual insurability satisfactory to the insurer 
as a condition to part or all of the person’s coverage. _ 

(5) A provision specifying an equitable adjustment of premiums or bene- 
fits, or both, to be made if the age of a person insured has been 
misstated; the provision to contain a clear statement of the method of 
adjustment to be used. | : 

(6) A provision that any sum becoming due because of the death of the 
person insured shall be payable to the beneficiary designated by the 
person insured, subject to the provisions of the policy if there is no 
designated beneficiary as to all or any part of the sum living at the 
death of the person insured, and subject to any right reserved by the 
insurer in the policy and set forth in the certificate to pay at its option 
a part of the sum not exceeding two hundred fifty dollars ($250.00) to 
any person appearing to the insurer to be equitably entitled thereto by 
having incurred funeral or other expenses incident to the last illness 
or death of the person insured. 

(7) A provision that the insurer will issue to the policyholder, for delivery 
to each person insured, an individual certificate setting forth a 
statement as to the insurance protection to which the person is 
entitled, to whom the insurance benefits are payable, and the rights 
and conditions set forth in subdivisions (8), (9) and (10) of this section. 

(8) A provision that if the insurance, or any portion of it, on a person 
covered under the policy ceases because of termination of employment 
or of membership in the classes eligible for coverage under the policy, 
the person shall be entitled to be issued by the insurer, without 
evidence of insurability, an individual policy of life insurance without 
disability or other supplementary benefits, provided application for 
the individual policy shall be made, and the first premium paid to the 
rece within 31 days after such termination, and provided further 

at, 

a. The individual policy shall, at the option of the person, be on any 
one of the forms, except term insurance, then customarily issued 
by the insurer at the age and for the amount applied for; 

b. The individual policy shall be in an amount not in excess of the 
amount of life insurance which ceases because of the termination, 
provided that any amount of insurance which shall have matured 
on or before the date of the termination as an endowment payable 
to the person insured, whether in one sum or in installments or in 
the form of an annuity, shall not, for the purposes of this 
provision, be included in the amount which is considered to cease 
because of the termination; and | ead 

c. The premium on the individual policy shall be at the insurer’s then 
customary rate applicable to the form and amount of the individ- 
ual policy, to the class of risk to which the person then belongs, 
es the person’s age on the effective date of the individual 

y. ) | 

(9) PR ie Hage if the group policy terminates or is amended so as to 
aueea : ey Re of any class of insured persons, every person 
sah as 18 ilersice se: S policy at the date of the termination whose 

sia ea — es and who has been so insured for at least five 
years betore the termination date shall be entitled to be issued by the 
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insurer an individual policy of life insurance, subject to the conditions 
and limitations in (8) above, except that the group policy may provide 
that the amount of the individual policy shall not exceed the smaller 
of (i) the amount of the person’s life insurance protection ceasing 
because of the termination or amendment of the group policy, less the 
amount of any life insurance for which the person is or becomes 
eligible under any group policy issued or reinstated by the same or 
another insurer within 31 days after termination, and (ii) ten thou- 
sand dollars ($10,000). 

(10) A provision that if a person insured under the group policy dies 
during the period within which the person would have been entitled to 
have been issued an individual policy in accordance with (8) or (9) 
above and before such an individual policy shall have become effec- 
tive, the amount of life insurance which the person would have been 
entitled to have been issued under the individual policy shall be 
payable as a claim under the group policy, whether or not application 
for the individual policy or the payment of the first premium therefor 
es/been Bate CLOZD EO. DS, S..2) 1940 Benn nse LOA ie eo ee 
oo acts k 


Legal Periodicals. — For comment on the 
1943 amendment, see 21 N.C.L. Rev. 355 
(1943). 


For comment on the 1947 amendment, see 25 
N.C.L. Rev. 435 (1947). 


CASE NOTES 


This section relates to a policy of life 
insurance delivered in this State. Clayton 
v. Prudential Ins. Co. of Am., 4 N.C. App. 43, 
165 S.E.2d 763 (1969). 

Grace Period Does Not Extend Period of 
Coverage. — The provision in this section that 
the policyholder of a group life insurance policy 
is entitled to a grace period of 31 days for the 
payment of any premium due except the first 
only extends the time in which a premium may 
be paid; it does not extend the period of cover- 
age. Conner v. Occidental Life Ins. Co., 41 N.C. 
App. 610, 255 S.E.2d 420, cert. denied, 298 N.C. 
295, 267 S.E.2d 658 (1979). 

Where group life insurance policy had 
expired at the time of insured’s death, and 
the policy contained no provisions for extension 


§ 58-58-145. Group annuity 
ments. 


or renewal, no payment for any premium was 
or could have been due after that date and no 
extension of the period of coverage arose; al- 
though the insured died within 31 days of the 
expiration of the policy, the policy was not in 
effect on and after that date of expiration, 
notwithstanding the provisions of this section. 
Conner v. Occidental Life Ins. Co., 41 N.C. App. 
610, 255 S.E.2d 420, cert. denied, 298 N.C. 295, 
267 S.E.2d 658 (1979). 

Applied in Haneline v. Turner White Casket 
Go.,.238 N.@..127, (6:S fi2d 87219538) 

Cited in Conger v. Travelers Ins. Co., 266 
N.C. 496, 146 S.E.2d 462 (1966); Newsome v. 
Prudential Ins. Co. of Am., 4 N.C. App. 161, 166 
S.E.2d 487 (1969). 


contracts defined; require- 


Any policy or contract, except a joint, reversionary or survivorship annuity 


contract, whereby annuities are payable to more than one person, is a group 
annuity contract. The person, firm or corporation to whom or to which such 
contract is issued, as herein provided, is the holder of the contract. The term 
“annuitant” means any person to whom or which payments are made under the 
group annuity contract. No authorized insurer shall deliver or issue for 
delivery in this State any group annuity contract except upon a group of 
annuitants that conforms to the following: under a contract issued to an 
employer, or to the trustee of a fund established by an employer or two or more 
employers in the same industry or kind of business, the stipulated payments 
on which shall be paid by the holder of such contract either wholly from the 
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employer’s funds or funds contributed by him, or partly from such funds and 
partly from funds contributed by the employees covered by such contract, and 
providing a plan of retirement annuities under a plan which permits all of the 
employees of such employer or of any specified class or classes thereof to 
become annuitants. Any such group of employees may include retired employ- 
ees, and may include officers and managers as employees, and may include the 
employees of subsidiary or affiliated corporations of a corporation employer, 
and may include the individual proprietors, partners and employees of 
affiliated individuals and firms controlled by the holders through stock 
ownership, contract or otherwise. (1947, c. 721; 1993, c. 506, s. 3.) 


Legal Periodicals. — For comment on this 
section, see 25 N.C.L. Rev. 4387 (1947). 


§ 58-58-150. Employee life insurance defined. 


Employee life insurance is hereby declared to be that plan of life insurance 
other than salary savings life insurance under which individual policies are 
issued to the employees of any employer where such policies are issued on the 
life of more than one employee at date of issue. Premiums for such policies 
shall be paid by the employer or the trustee of a fund established by the 
employer either wholly from the employer’s funds, or funds contributed by 
him, or partly from such funds and partly from funds contributed by the 
insured employees. (1947, c. 721; 1957, c. 1008.) 


Legal Periodicals. — For comment on this 
section, see 25 N.C.L. Rev. 436 (1947). 


§ 58-58-155. Assignment of interest in group policies and 
annuity contracts. 


Any individual insured under a group insurance policy or group annuity 
contract shall have the right, unless expressly prohibited under the terms of 
the policy or contract of insurance, to assign to any other person his rights and 
benefits under the policy or contract, including, but not limited to the right to 
designate the beneficiary or beneficiaries and the right of conversion guaran- 
teed by G.S. 58-58-140, and, subject to the provisions of the policy relating to 
assignments thereunder, any such assignment, made either before or after 
April 28, 1969, shall be valid for the purpose of vesting in the assignee all such 
rights and benefits so assigned. (1969, c. 319.) 


§ 58-58-160. Voting power under policies of group life in- 
surance. | 


In every group policy issued by a domestic life insurance company, the 
employer shall be deemed to be the policyholder for all purposes within the 
meaning of Articles 1 through 64 of this Chapter, and, if entitled to vote at 
aucune of the company, shall be entitled to one vote thereat. (1925, 'c.158)'s. 


§ 58-58-165. Exemption from execution. 


No policy of group insurance. nor th 
s prt e proceeds thereof, when paid to an 
eet or employees thereunder, shall be liable to attachment, peaistaHeite. 
en BESS, or to be seized, taken, appropriated or applied by any legal or 
Process or operation of law, to pay any debt or liability of such 
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employee, or his beneficiary, or any other person who may have a right 
thereunder, either before or after payment; but the proceeds thereof, when 
made payable to the estate of the employee insured, shall constitute a part of 


the estate of such employee available for the payment of debts. (1925, c. 58, s. 
AeA Obie 1 36 12) 


Legal Periodicals. — For article analyzing 
North Carolina’s exemptions law, see 18 Wake 
Forest L. Rev. 1025 (1982). 


CASE NOTES 


Applied in First Nat'l Bank v. Dixon, 38 N.C. 
App. 4380, 248 S.E.2d 416 (1978). 


§ 58-58-170. Contestability after reinstatement. 


A reinstated policy of life insurance or annuity contract may be contested on 
account of fraud or misrepresentation of facts material to the reinstatement 
only for the same period following reinstatement and with the same conditions 
and exceptions as the policy provides with respect to contestability after 
original issuance. The reinstatement application shall be deemed to be a part 
of the policy whether or not attached thereto. (1987, c. 752, s. 13.) 


§§ 58-58-175 through 58-58-195: Reserved for future codification 


purposes. 


Part 5. Viatical Settlements. 


§ 58-58-200. Short title. 
This Part may be cited as the Viatical Settlements Act. (2001-436, s. 3.) 


Editor’s Note. — Session Laws 2001-436, s. Session Laws 2001-436, s. 17 is a severability 
18, makes this Part effective April 1, 2002. clause. 


§ 58-58-205. Definitions. 


As used in this Article: 

(1) “Advertising” means any written, electronic, or printed communica- 
tion or any communication by means of recorded telephone messages 
or transmitted on radio, television, the Internet, or similar communi- 
cations media, including filmstrips, motion pictures, and videos, 
published, disseminated, circulated, or placed before the public, 
directly or indirectly, for the purpose of creating an interest in or 
inducing a person to sell a life insurance policy under a viatical 
settlement contract. 

(2) “Business of viatical settlements” means an activity involved in, but 
not limited to, the offering, solicitation, negotiation, procurement, 
effectuation, purchasing, investing, financing, monitoring, tracking, 
underwriting, selling, transferring, assigning, pledging, hypothecat- 
ing, or in any other manner, of viatical settlement contracts. “Busi- 
ness of viatical settlements” does not include an activity involving 
viatical settlement contracts as investments as regulated by Chapter 
78A of the General Statutes. 
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3) “Chronically ill” means: he NO? Se 
ot a. Being unable to perform at least two activities of daily living (.e., 


eating, toileting, transferring, bathing, dressing, or continence); 

b. Requiring substantial supervision to protect the individual from 
threats to health and safety due to severe cognitive impairment; 
or 

c. Having a level of disability similar to that described in sub- 
subdivision a. of this subdivision as determined by the Secretary 
of Health and Human Services. 

(4) “Financing entity” means an underwriter, placement agent, lender, 
purchaser of securities, purchaser of a policy from a viatical settle- 
ment provider, credit enhancer, or any entity that has a direct 
ownership in a policy that is the subject of a viatical settlement 
contract, but: 

a. Whose principal activity related to the transaction is providing 
funds to effect the viatical settlement or purchase of one or more 
viaticated policies; and 

b. Who has an agreement in writing with one or more licensed 
viatical settlement providers to finance the acquisition of viatical 
settlement contracts. 

“Financing entity” does not include a nonaccredited investor or 

viatical settlement purchaser. 

(5) “Fraudulent viatical settlement act” includes: 

a. Acts or omissions committed by any person who, knowingly and 
with intent to defraud, for the purpose of depriving another of 
property or for pecuniary gain, commits, or permits its employees 
or its agents to engage in acts including: 

1. Presenting, causing to be presented, or preparing with knowl- 
edge or belief that it will be presented to or by a viatical 
settlement provider, viatical settlement broker, viatical set- 
tlement purchaser, financing entity, insurer, insurance pro- 
ducer, viator, insured or any other person false material 
information, or concealing material information, as part of, in 
support of, or concerning a fact material to one or more of the 
following: 

I. An application for the issuance of a viatical settlement 
contract or insurance policy. 

fl. The underwriting of a viatical settlement contract or 
insurance policy. 

Ill. A claim for payment or benefit under a viatical settle- 
ment contract or insurance policy. 

IV. Premiums paid on an insurance policy. 

V. Payments and changes in ownership or beneficiary made 
in accordance with the terms of a viatical settlement 
contract or insurance policy. 

VI. The reinstatement or conversion of an insurance policy. 

VII. The solicitation, offer, effectuation, or sale of a viatical 
settlement contract or insurance policy. 

VII. The issuance of written evidence of viatical settlement 
contract or insurance. 

IX. A financing transaction. 

2. Employing any device, scheme, or artifice to defraud related to 
viaticated policies. 

b. In the furtherance of a fraud or to prevent the detection of a fraud, 


any person commits or permits the person’s employees or agents 


974 


§58-58-205 ART. 58. LIFE INSURANCE AND VIATICAL SETTLEMENTS §$58-58-205 


(6) 


(7) 


(8) 


(9) 


1. Remove, conceal, alter, destroy, or sequester from the Commis- 
sioner the assets or records of a licensee or other person 
engaged in the business of viatical settlements; 

2. Misrepresent or conceal the financial condition of a licensee, 
financing entity, insurer, or other person; 

3. Transact the business of viatical settlements in violation of 
laws requiring a license, certificate of authority, or other legal 
authority for the transaction of the business of viatical 
settlements; or 

4. File with the Commissioner or the insurance regulator of 
another jurisdiction a document containing false information 
or otherwise conceal information about a material fact from 
the Commissioner. 

c. Embezzlement, theft, misappropriation, or conversion of monies, 
funds, premiums, credits, or other property of a viatical settle- 
ment provider, insurer, insured, viator, insurance policy owner, or 
any other person engaged in the business of viatical settlements 
or insurance; or 

d. Attempting to commit, assisting, aiding, or abetting in the com- 
mission of, or conspiracy to commit, the acts or omissions speci- 
fied in this subdivision. 

“Policy” means an individual or group life insurance policy, group life 

insurance certificate, group life insurance contract, or any other 

arrangement of life insurance affecting the rights of a resident of this 

State or bearing a reasonable relation to this State, regardless of 

whether delivered or issued for delivery in this State. 

“Related provider trust” means a titling trust or other trust estab- 

lished by a licensed viatical settlement provider or a financing entity 

for the sole purpose of holding the ownership or beneficial interest in 
purchased policies in connection with a financing transaction. 

“Special purpose entity” means a corporation, partnership, trust, 

limited lability company, or other similar entity formed solely to 

provide either directly or indirectly access to institutional capital 
markets for a financing entity or licensed viatical settlement provider. 

“Terminally ill” means having an illness or sickness that can reason- 

ably be expected to result in death in 24 months or fewer. 


(10) “Viatical settlement broker” or “broker” means a person that on 


(11) 


behalf of a viator and for a fee, commission, or other valuable 
consideration offers or attempts to negotiate viatical settlement 
contracts between a viator and one or more viatical settlement 
providers. The term does not include an attorney, certified public 
accountant, or a financial planner accredited by a nationally recog- 
nized accreditation agency who is retained to represent the viator and 
whose compensation is not paid directly or indirectly by the viatical 
settlement provider or purchaser. 

“Viatical settlement contract” means a written agreement establish- 
ing the terms under which compensation or anything of value will be 
paid, which compensation or value is less than the expected death 
benefit of the policy, in return for the viator’s assignment, transfer, 
sale, devise, or bequest of the death benefit or ownership of any 
portion of the policy. A viatical settlement contract also includes a 
contract for a loan or other financing transaction with a viator secured 
primarily by a policy, other than a loan by a life insurance company 
under the terms of the life insurance contract, or a loan secured by the 
cash value of a policy. A viatical settlement contract includes an 
agreement with a viator to transfer ownership or change the benefi- 
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ciary designation at a later date regardless of the date that compen- 

sation is paid to the viator. 8S: DER 

(12) “Viatical settlement provider” or “provider” means a person, other 
than a viator, that enters into or effectuates a viatical settlement 
contract. Viatical settlement provider does not include: } 

a. A bank, savings bank, savings and loan association, credit union, 
or other licensed lending institution that takes an assignment of 
a life insurance policy as collateral for a loan; 

b. The issuer of a life insurance policy providing accelerated benefits 
under rules adopted by the Commissioner and under the contract; 

c. An authorized or eligible insurer that provides stop-loss coverage 
to a viatical settlement provider, purchaser, financing entity, 
special purpose entity, or related provider trust; 

d. Anatural person who enters into or effectuates no more than one 
agreement in a calendar year for the transfer of life insurance 
policies for any value less than the expected death benefit; 

e. A financing entity; 

f. A special purpose entity; 

g. Arelated provider trust; 

h. A viatical settlement purchaser; or 

i. An accredited investor or qualified institutional buyer as defined 
respectively in Regulation D, Rule 501 or Rule 144A of the 
Federal Securities Act of 1933, as amended, and who purchases a 
viaticated policy from a viatical settlement provider. 

(13) “Viatical settlement purchase agreement” or “purchase agreement” 
means an agreement, entered into by a viatical settlement purchaser, 
to which the viator is not a party, to purchase a life insurance policy 
or an interest in a life insurance policy, that is entered into for the 
purpose of deriving an economic benefit. 

(14) “Viatical settlement purchaser” or “purchaser” means a person who 
gives a sum of money as consideration for a life insurance policy or an 
interest in the death benefits of a life insurance policy or a person who 
owns or acquires or is entitled to a beneficial interest in a trust that 
owns a viatical settlement contract or is the beneficiary of a life 
insurance policy that has been or will be the subject of a viatical 
settlement contract for the purpose of deriving an economic benefit. 
“Viatical settlement purchaser” does not include: 

a. A licensee under this Part; 

b. An accredited investor or qualified institutional buyer as defined 
respectively in Regulation D, Rule 501 or Rule 144A of the 
Federal Securities Act of 1933, as amended; 

c. A financing entity; 

d. A special purpose entity; or 

e. A related provider trust. 

(15) “Viaticated policy” means a policy that has been acquired by a viatical 
settlement provider under a viatical settlement contract. 

(16) “Viator means the owner of a policy or a certificate holder under a 
group policy who enters or seeks to enter into a viatical settlement 
contract. For the purposes of this Part, a viator shall not be limited to 
an owner of a life insurance policy or a certificate holder under a group 
policy insuring the life of an individual with a terminal or chronic 


illness or condition except where specifically addressed. “Viator” does 
not include: 


a. A licensee under this Part; 
b. An accredited investor or qualified institutional buyer as defined 


respectively in Regulation D, Rule 501 or Rule 144A of the 
Federal Securities Act of 1933, as amended; 
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c. A financing entity; 
d. A special purpose entity; or 
e. A related provider trust. (2001-436, s. 3.) 


§ 58-58-210. License requirements. 


(a) No person shall operate as a provider or broker without first obtaining a 
license from the insurance regulator of the state of residence of the viator. If 
there is more than one viator on a single policy and the viators are residents 
of different states, the viatical settlement shall be governed by the law of the 
state in which the viator having the largest percentage ownership resides or, 
if the viators hold equal ownership, the state of residence of one viator agreed 
upon in writing by all viators. 

(b) Application for a provider or broker license shall be made to the 
Commissioner by the applicant on a form prescribed by the Commissioner, and 
ee iu eae shall be accompanied by a fee of one hundred dollars 

(c) Licenses may be renewed from year to year on the anniversary date upon 
payment of the annual renewal fee of one hundred dollars ($100.00). Failure to 
pay the fees by the renewal date results in expiration of the license. 

(d) The applicant shall provide information on forms required by the 
Commissioner. The Commissioner may require the applicant to fully disclose 
the identity of all stockholders, partners, officers, members, and employees; 
and the Commissioner may refuse to issue a license in the name of a legal 
entity if not satisfied that any officer, employee, stockholder, partner, or 
member of the legal entity who may materially influence the applicant’s 
conduct meets the standards of this Part. : 

(e) A license issued to a legal entity authorizes all partners, officers, 
members, and designated employees to act as providers or brokers, as 
applicable, under the license; and all those persons shall be named in the 
application and any supplements to the application. 

(f) Upon the filing of an application and the payment of the license fee, the 
Commissioner shall investigate each applicant and issue a license if the 
Commissioner finds that the applicant: 

(1) If a provider, has provided a detailed plan of operation. 

(2) Is competent and trustworthy and intends to act in good faith in the 
capacity involved by the license applied for. 

(3) Has a good business reputation and has had experience, training, or 
education so as to be qualified in the business for which the license is 
applied. 

(4) Ifa legal entity, provides a certificate of good standing from the state 
of its domicile. 

(g) The Commissioner shall not issue a license to a nonresident applicant 
unless a written designation of an agent for service of process is filed and 
maintained with the Commissioner or the applicant has filed with the 
Commissioner the applicant’s written irrevocable consent that any action 
against the applicant may be commenced against the applicant by service of 
process on the Commissioner. re | 

(h) A provider or broker shall provide to the Commissioner new or revised 
information about officers, ten percent (10%) or more stockholders, partners, 
directors, members, or designated employees within 20 days after any change 
in the constituent membership of that respective category of persons. (2001- 
436, 8:8.) 
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§ 58-58-215. License revocation and denial. 


The Commissioner may suspend, revoke, or refuse to issue or renew the 
license of a provider or broker if the Commissioner finds that: 

(1) There was any material misrepresentation in the application for the 
license; 

(2) The licensee or any officer, partner, member, or key management 
personnel has been convicted of fraudulent or dishonest practices, is 
subject to a final administrative action, or is otherwise shown to be 
untrustworthy or incompetent; | 

(3) The provider demonstrates a pattern of unreasonable payments to 
viators; . 

(4) The licensee or any officer, partner, member, or key management 
personnel has been found guilty of, or has pleaded guilty or nolo 
contendere to, any felony, or to a misdemeanor involving fraud or 
moral turpitude, regardless of whether a judgment of conviction has 
been entered by the court; 

(5) The provider has entered into any viatical settlement contract: that 
has not been approved pursuant to this Part; 

(6) The provider has failed to honor contractual obligations set out in a 
viatical settlement contract; 

(7) The licensee no longer meets the requirements for initial licensure; 

(8) The provider has assigned, transferred, or pledged a viaticated policy 
to a person other than a provider licensed in this State, viatical 
settlement purchaser, an accredited investor, or qualified institutional 
buyer as defined respectively in Regulation D, Rule 501 or Rule 144A 
of the Federal Securities Act of 1933, as amended, financing entity, 
special purpose entity, or related provider trust; or 

(9) The licensee or any officer, partner, member, or key management 
personnel has violated any provision of this Part. (2001-436, s. 3.) 


§ 58-58-220. Approval of viatical settlement contracts and 
disclosure statements. 


A person shall not use a contract or provide to a viator a disclosure statement 
form in this State unless filed with and approved by the Commissioner. The 
Commissioner shall disapprove a contract form or disclosure statement form if, 
in the Commissioner’s opinion, the contract or provisions contained therein are 
unreasonable, contrary to the interests of the public, or otherwise misleading 
or unfair to the viator. The Commissioner may also require the submission of 
advertising material. (2001-436, s. 3.) 


§ 58-58-225. Reporting requirements and privacy. 


(a) Each licensee shall file with the Commissioner on or before June 1 of 

each year an annual statement containing such information as the Commis- 
sioner prescribes by administrative rule. 
_ (b) Except as otherwise allowed or required by law, a provider, broker, 
imsurance company, insurance producer, information bureau, rating agency or 
company, or any other person with actual knowledge of an insured’s identity 
shall not disclose that identity as an insured, or the insured’s financial or 
medical information, to any other person unless the disclosure: 

(1) Is necessary to effect a viatical settlement between the viator and a 
provider and the viator and insured have provided prior written 
consent to the disclosure: ee 

(2) Is provided in response to an investigation or examination by the 


ommissioner or any other governmental officer or agency or pursu- 
ant to the requirements of G.S. 58-58-270; SATS 
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(3) Is a term of or condition to the transfer of a policy by one provider to 
another provider; 

(4) Is necessary to permit a financing entity, related provider trust, or 
special purpose entity to finance the purchase of policies by a provider 
and the viator and insured have provided prior written consent to the 
disclosure; 

(5) Is necessary to allow the provider or broker or its authorized repre- 
sentatives to make contacts for the purpose of determining health 
status; or 

(6) Is required to purchase stop-loss coverage. (2001-436, s. 3.) 


§ 58-58-230. Examinations. 


(a) The Commissioner may conduct an examination of a licensee as often as 
the Commissioner considers appropriate. 

(b) An examination under this Part shall be conducted in accordance with 
the Examination Law. 

(c) In lieu of an examination of any foreign or alien person licensed under 
this Part, the Commissioner may accept an examination report on the licensee 
prepared by the appropriate viatical settlement regulator for the licensee’s 
state of domicile or port-of-entry state. 

(d) When making an examination under this Part, the Commissioner may 
retain attorneys, appraisers, independent actuaries, independent certified 
public accountants, or other professionals and specialists as examiners, the 
reasonable cost of which shall be borne by the licensee that is the subject of the 
examination. (2001-436, s. 3.) 


§ 58-58-235. Record retention requirements. 


(a) A person licensed under this Part shall retain copies for five years of all: 
(1) Proposed, offered, or executed contracts, purchase agreements, under- 
writing documents, policy forms, and applications from the date of the 
proposal, offer, or execution of the contract or purchase agreement, 
whichever is later. 

— (2) Checks, drafts, or other evidence and documentation related to the 

| payment, transfer, deposit, or release of funds from the date of the 

transaction. 
+» (3) Other records and documents related to the requirements of this Part. 
--(b) This section does not relieve a person of the obligation to produce these 
documents to the Commissioner after the retention period has expired if the 
person has retained the documents. 

(c) Records required to be retained by this section must be legible and 
complete and may be retained in paper, photograph, microprocessor, magnetic, 
mechanical, or electronic media, or by any process that accurately reproduces 
or forms a durable medium for the reproduction of a record. (2001-436, s. 3.) 


§ 58-58-240. Investigative authority of the Commissioner. 


The Commissioner may investigate suspected fraudulent viatical settlement 
acts and persons engaged in the business of viatical settlements. (2001-436, s. 


3.) 
§ 58-58-245. Disclosure. 


(a) With each application for a viatical settlement, the provider or broker 
shall provide the viator with at least the following disclosures no later than the 
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i application for the contract is signed by all parties. The disclosures 
chal Nae in a separate document that is signed by the viator and the 
provider or broker and shall provide the following information: 

(1) There are possible alternatives to contracts including any accelerated 
death benefits or policy loans offered under the viator’s policy. 

(2) Some or all of the proceeds of the viatical settlement may be taxable 

under federal income tax and state franchise and income taxes, and 
assistance should be sought from a professional tax advisor. 

(3) Proceeds of the viatical settlement could be subject to the claims of 
creditors. 

(4) Receipt of the proceeds of a viatical settlement may adversely affect 
the viator’s eligibility for Medicaid or other government benefits or 
entitlements, and advice should be obtained from the appropriate 
government agencies. 

(5) The viator has the right to rescind a contract for 10 business days after 
the receipt of the viatical settlement proceeds by the viator, as 
provided in G.S. 58-58-250(h). If the insured dies during the rescission 
period, the settlement contract shall be deemed to have been re- 
scinded, subject to repayment of all viatical settlement proceeds and 
any premiums, loans, and loan interest to the provider or purchaser. 

(6) Funds will be sent to the viator within three business days after the 
provider has received the insurer or group administrator’s acknowl- 
edgment that ownership of the policy or interest in the certificate has 
been transferred and the beneficiary has been designated. 

(7) Entering into a contract may cause other rights or benefits, including 
conversion rights and waiver of premium benefits that may exist 
under the policy, to be forfeited by the viator. Assistance should be 
sought from a financial adviser. 

(8) Disclosure to a viator shall include distribution of a brochure describ- 
ing the process of viatical settlements. The NAIC’s form for the 
brochure shall be used unless the Commissioner develops one. 

(9) The disclosure document shall contain the following language: “All 
medical, financial, or personal information solicited or obtained by a 
provider or broker about an insured, including the insured’s identity 
or the identity of family members, a spouse or a significant other may 
be disclosed as necessary to effect the viatical settlement between the 
viator and the provider. If you are asked to provide this information, 
you will be asked to consent to the disclosure. The information may be 
provided to someone who buys the policy or provides funds for the 
purchase. You may be asked to renew your permission to share 
information every two years. 

(10) The insured may be contacted by either the provider or broker or its 
authorized representative for the purpose of determining the in- 
sured’s health status. This contact is limited to once every three 
months if the insured has a life expectancy of more than one year, and 
no more than once per month if the insured has a life expectancy of 
one year or less. 

(b) A provider shall provide the viator with at least the following disclosures 
He aie than the date the contract is signed by all parties. The disclosures 
iG = Ei Ooo displayed in the contract or in a separate document 
pin ac at e viator and the provider or broker, and provide the following 


(1) State the affiliation, if any, between the provider and the issuer of the 
insurance policy to be viaticated. 


(2) The document Shall include the name, address, and telephone number 
of the provider. 
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(3) A broker shall disclose to a prospective viator the amount and method 
of calculating the broker’s compensation. The term “compensation” 
includes anything of value paid or given to a broker for the placement 
of a policy. 

(4) If an insurance policy to be viaticated has been issued as a joint policy 
or involves family riders or any coverage of a life other than the 
insured under the policy to be viaticated, the viator shall be informed 
of the possible loss of coverage on the other lives under the policy and 
shall be advised to consult with his or her insurance producer or the 
peor issuing the policy for advice on the proposed viatical settle- 
ment. 

(5) State the dollar amount of the current death benefit payable to the 
provider under the policy. If known, the provider shall also disclose 
the availability of any additional guaranteed insurance benefits, the 
dollar amount of any accidental death and dismemberment benefits 
under the policy, and the provider’s interest in those benefits. 

(6) State the name, business address, and telephone number of the 
independent third-party escrow agent and the fact that the viator or 
Owner may inspect or receive copies of the relevant escrow or trust 
agreements or documents. 

(c) If the provider transfers ownership or changes the beneficiary of the 
insurance policy, the provider shall communicate the change in ownership or 
beneficiary to the insured within 20 days after the change. (2001-436, s. 3.) 


§ 58-58-250. General rules. 


(a) A provider entering into a contract shall first obtain: 

(1) If the viator is the insured, a written statement from a licensed 
attending physician that the viator is of sound mind and under no 
constraint or undue influence to enter into a contract. 

(2) A document in which the insured consents to the release of his or her 
medical records to a provider or broker and, if the policy being 
viaticated has been in effect for less than five years, to the insurance 
company that issued the policy covering the life of the insured. 

(b) Within 20 days after a viator executes documents necessary to transfer 
any rights under a policy or within 20 days after entering any agreement, 
option, promise, or any other form of understanding, expressed or implied, to 
viaticate the policy, the provider shall give written notice to the insurer that 
issued that policy that the policy has or will become a viaticated policy. The 
notice shall be accompanied by the documents required by subsection (c) of this 
section. 

(c) If the policy being viaticated has been in effect for less than five years, 
the viatical provider shall deliver a copy of the medical release required under 
subdivision (a)(2) of this section, a copy of the viator’s application for the 
contract, the notice required under subsection (b) of this section, and a request 
for verification of coverage to the insurer that issued the policy that is the 
subject of the viatical settlement. The NAIC’s form for verification shall be 
used unless the Commissioner develops standards for. verification. 

(d) The insurer shall respond to a request for verification of coverage 
submitted on an approved form by a provider within 30 days after the date the 
request is received and shall indicate whether, based on the medical evidence 
and documents provided, the insurer intends to pursue an investigation at this 
time regarding the validity of the policy. 

(e) Before or at the time of execution of the contract, the provider shall 
obtain a witnessed document in which the viator consents to. the contract, 
represents that the viator has a full and complete understanding of the 
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contract, that he or she has a full and complete understanding of the benefits 
of the policy, acknowledges that he or she is entering into the contract freely 
and voluntarily and, for persons with a terminal or chronic illness or condition, 
acknowledges that the insured has a terminal or chronic illness or condition 
and that the terminal or chronic illness or condition was first diagnosed after 
olicy was issued. 

pen If Sibeoltes performs any of these activities required of the provider, the 
provider is deemed to have fulfilled the requirements of this section. _ 

(g) All medical information solicited or obtained by any licensee is subject to 
the applicable provisions of federal and North Carolina law relating to 
confidentiality of medical information. . 

(h) All contracts entered into in this State shall provide the viator with an 
unconditional right to rescind the contract for at least 10 business days after 
the receipt of the viatical settlement proceeds. If the insured dies during the 
rescission period, the contract shall be deemed to have been rescinded, subject 
to repayment to the provider or purchaser of all viatical settlement proceeds, 
and any premiums, loans, and loan interest that have been paid by the 
provider or purchaser. 

(i) The provider shall instruct the viator to send the executed documents 
required to effect the change in ownership, assignment, or change in benefi- 
ciary directly to the independent escrow agent. Within three business days 
after the date the escrow agent receives the documents, or from the date the 
provider receives the documents, if the viator erroneously provides the 
documents directly to the provider, the provider shall pay or transfer the 
proceeds of the viatical settlement into an escrow or trust account maintained 
in a state or federally chartered financial institution, the deposits of which are 
insured by the Federal Deposit Insurance Corporation (FDIC) or any successor 
entity. Upon payment of the settlement proceeds into the escrow account, the 
escrow agent shall deliver the original change in ownership, assignment, or 
change in beneficiary forms to the provider or related provider trust. Upon the 
escrow agent’s receipt of the acknowledgment of the properly completed 
transfer of ownership, assignment, or designation of beneficiary from the 
ates Se company, the escrow agent shall pay the settlement proceeds to the 
viator. 

(j) Failure to tender consideration to the viator for the contract within the 
time required under G.S. 58-58-245(a)(6) renders the contract voidable by the 
viator for lack of consideration until the time consideration is tendered to and 
accepted by the viator. 

(k) Contacts with the insured for the purpose of determining the health 
status of the insured by the provider or broker after the viatical settlement has 
occurred shall only be made by the provider or broker licensed in this State or 
its authorized representatives and shall be limited to once every three months 
for insureds with a life expectancy of more than one year, and to no more than 
once per month for insureds with a life expectancy of one year or less. The 
provider or broker shall explain the procedure for these contacts at the time 
the contract is entered into. The limitations set forth in this subsection shall 
ie apply to any contacts with an insured for reasons other than determining 

e insured’s health status. Providers and brokers shall be responsible for the 
actions of their authorized representatives. 

. (1) Every related provider trust shall have a written agreement with the 
ah een Le settlement provider under which the licensed viatical settle- 
replatomtealis Pep ee for ensuring compliance with all statutory and 
aliuitilasietiabedse ents and under which the trust agrees to make all records 

0 viatical settlement transactions available to the Commis- 


sioner as if those records and fil ips & 
viatical settlement provider €S were maintained directly by the licensed 
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(m) Notwithstanding the manner in which a viatical settlement broker is 
compensated, a broker is deemed to represent only the viator and owes a 
fiduciary duty to the viator to act according to the viator’s instructions and in 
the best interest of the viator. (2001-436, s. 3.) 


§ 58-58-255. Prohibited practices. 


(a) Itis a violation of this Part for any person to enter into a contract within 
a two-year period commencing with the date of issuance of the policy unless the 
viator certifies to the provider that one or more of the following conditions have 
been met within the two-year period: 

(1) The policy was issued upon the viator’s exercise of conversion rights 
arising out of a policy, provided the total time covered under the 
conversion policy plus the time covered under the prior policy is at 
least 24 months, or the contestability and suicide time periods have 
been waived by the insurer. The time covered under a group policy 
shall be calculated without regard to any change in insurance carri- 
ers, provided the coverage has been continuous and under the same 
group sponsorship. 

(2) The viator is a charitable organization exempt from taxation under 26 
U.S.C. § 501(c)(3). 

(3) The viator is not a natural person (e.g., the owner is a corporation, 
limited liability company, partnership, etc.). 

(4) The viator submits independent evidence to the provider that one or 
more of the following conditions have been met within the two-year 
period: 

. The viator or insured is terminally or chronically ill. 

. The viator’s spouse dies. 

The viator divorces his or her spouse. 

. The viator retires from full-time employment. 

. The viator becomes physically or mentally disabled and a physician 
determines that the disability prevents the viator from maintain- 
ing full-time employment. 

f. The viator was the insured’s employer at the time the policy was 
issued and the employment relationship terminated. 

g. A final order, judgment, or decree is entered by a court of competent 
jurisdiction, on the application of a creditor of the viator, adjudi- 
cating the viator bankrupt or insolvent, or approving a petition 
seeking reorganization of the viator or appointing a receiver, 
trustee, or liquidator to all or a substantial part of the viator’s 
assets. 

h. The viator experiences a significant decrease in income that is 
unexpected and that impairs the viator’s reasonable ability to pay 
the policy premium. 

i. The viator or insured disposes of his or her ownership interests in 
a closely held corporation. ; . 

(b) Copies of the independent evidence described in subdivision (a)(4) of this 
section and documents required by G.S. 58-58-250(a) shall be submitted to the 
insurer when the provider submits a request to the insurer for verification of 
coverage. The copies shall be accompanied by a letter of attestation from the 
provider that the copies are true and correct copies of the documents received 
by the provider. 

(c) If the provider submits to the insurer a copy of the owner or insured’s 
certification described in subdivision (a)(4) and subsection (b) of this section 
when the provider submits a request to the insurer to effect the transfer of the 
policy to the provider, the copy shall be deemed to conclusively establish that 
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the contract satisfies the requirements of this section, and the insurer shall 
timely respond to the request. (2001-436, s. 3.) 


§ 58-58-260. Advertising for viatical settlements. 


(a) The purpose of this section is to provide prospective viators with clear 
and unambiguous statements in the advertisement of viatical settlements and 
to assure the clear, truthful, and adequate disclosure of the benefits, risks, 
limitations, and exclusions of any contract. This purpose is intended to be 
accomplished by the establishment of guidelines and standards of permissible 
and impermissible conduct in the advertising of viatical settlements to assure 
that product descriptions are presented in a manner that prevents unfair, 
deceptive, or misleading advertising and is conducive to accurate presentation 
and description of viatical settlements through the advertising media and 
material used by viatical settlement licensees. 

(b) This section shall apply to any advertising of contracts or related 
products or services intended for dissemination in this State, including 
Internet advertising viewed by persons located in this State. Where disclosure 
requirements are established pursuant to federal regulation, this section shall 
be interpreted so as to minimize or eliminate conflict with federal regulation 
wherever possible. 

(c) Every viatical settlement licensee shall establish and at all times 
maintain a system of control over the content, form, and method of dissemi- 
nation of all advertisements of its contracts, products, and services. All 
advertisements, regardless of by whom written, created, designed, or pre- 
sented, shall be the responsibility of the viatical settlement licensee, as well as 
the individual who created or presented the advertisement. A system of control 
shall include regular routine notification, at least once a year, to agents and 
others, authorized by the viatical settlement licensee, who disseminate adver- 
tisements of the requirements and procedures for approval before the use of 
any advertisements not furnished by the viatical settlement licensee. 

(d) Advertisements shall be truthful and not misleading in fact or by 
implication. The form and content of an advertisement of a contract shall be 
sufficiently complete and clear so as to avoid deception. It shall not have the 
capacity or tendency to mislead or deceive. Whether an advertisement has the 
capacity or tendency to mislead or deceive shall be determined by the 
Commissioner from the overall impression that the advertisement may be 
reasonably expected to create upon a person of average education or intelli- 
gence within the segment of the public to which it is directed. 

(e) All information required to be disclosed under this Part shall be set out 
conspicuously and in close conjunction with the statements to which such 
information relates or under appropriate captions of such prominence that it 
shall not be minimized, rendered obscure, or presented in an ambiguous 


fashion or intermingled with the context of the advertisement so as to be 
confusing or misleading. 


(f) An advertisement shall not: 


(1) Omit material information or use words, phrases, statements, refer- 
ences, or illustrations if the omission or use has the capacity, ten- 
dency, or effect of misleading or deceiving viators as to the nature or 
extent of any benefit, loss covered, premium payable, or state or 
federal tax consequence. The fact that the contract offered is made 
available for inspection before consummation of the sale, or an offer is 
made to refund the payment if the viator is not satisfied or that the 
contract includes a “free look” period that satisfies or exceeds legal 

6 ae does not remedy misleading statements. 
se the name or title of a life insurance company or a policy unless the 
insurer has approved the advertisement. 
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(3) State or imply that interest charged on an accelerated death benefit or 
a policy loan is unfair, inequitable, or in any manner an incorrect or 
improper practice. 

(4) State or imply that a contract, benefit, or service has been approved or 
endorsed by a group of individuals, society, association, or other 
organization unless that is the fact and unless any relationship 
between an organization and the viatical settlement licensee is 
disclosed. If the entity making the endorsement or testimonial is 
owned, controlled, or managed by the viatical settlement licensee, or 
receives any payment or other consideration from the viatical settle- 
ment licensee for making an endorsement or testimonial, that fact 
shall be disclosed in the advertisement. 

(5) Contain statistical information unless it accurately reflects recent and 
relevant facts. The source of all statistics used in an advertisement 
shall be identified. 

(6) Disparage insurers, providers, brokers, insurance producers, policies, 
services, or methods of marketing. 

(7) Use a trade name, group designation, name of the parent company of 
a viatical settlement licensee, name of a particular division of the 
viatical settlement licensee, service mark, slogan, symbol, or other 
device or reference without disclosing the name of the viatical 
settlement licensee, if the advertisement would have the capacity or 
tendency to mislead or deceive as to the true identity of the viatical 
settlement licensee, or to create the impression that a company other 
than the viatical settlement licensee would have any responsibility for 
the financial obligation under a contract. 

(8) Use any combination of words, symbols, or physical materials that by 
their content, phraseology, shape, color, or other characteristics are so 
similar to a combination of words, symbols, or physical materials used 
by a government program or agency or otherwise appear to be of such 
a nature that they tend to mislead prospective viators into believing 
that the solicitation is in some manner connected with a government 
program or agency. - 

(9) Create the impression that the provider, its financial condition or 
status, the payment of its claims, or the merits, desirability, or 
advisability of its contracts are recommended or endorsed by any 
government entity. 

(g) The words “free”, “no cost”, “without cost”, “no additional cost”, “at no 
extra cost”, or words of similar import shall not be used with respect to any 
benefit or service unless true. An advertisement may specify the charge for a 
benefit or a service, may state that a charge is included in the payment, or use 
other appropriate language. 

(h) Testimonials, appraisals, or analyses used in advertisements must be 
genuine; represent the current opinion of the author; be applicable to the 
contract, product, or service advertised, if any; and be accurately reproduced 
with sufficient completeness to avoid misleading or deceiving prospective 
viators as to the nature or scope of the testimonials, appraisals, analyses, or 
endorsements. In using testimonials, appraisals, or analyses, the viatical 
settlement licensee makes as its own all the statements contained therein, and 
the statements are subject to all the provisions of this section. 

(i). If the individual making a testimonial, appraisal, analysis, or an en- 
dorsement has a financial interest in the provider or related entity as a 
stockholder, director, officer, employee, or otherwise, or receives any benefit 
directly or indirectly other than required union scale wages, that fact shall be 
prominently disclosed in the advertisement. 

Gj) When an endorsement refers to benefits received under a contract, all 
pertinent information shall be retained for a period of five years after its use. 
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(k) The name of the viatical settlement licensee shall be clearly identified in 
all advertisements about the licensee or its contracts, products, or services, 
and if any specific contract is advertised, the contract shall be identified either 
by form number or some other appropriate description. If an application is part 
of the advertisement, the name of the provider or broker shall be shown on the 
application. Pk : 

(1) An advertisement may state that a viatical settlement licensee is 
licensed in the state where the advertisement appears, provided it does not 
exaggerate that fact or suggest or imply that a competing viatical settlement 
licensee may not be so licensed. The advertisement may ask the audience to 
consult the licensee’s web site or contact the Department to find out if the state 
requires licensing and, if so, whether the provider or broker is licensed. : 

(m) The name of the actual licensee shall be stated in all of its advertise- 
ments. An advertisement shall not use a trade name, any group designation, 
name of any affiliate or controlling entity of the licensee, service mark, slogan, 
symbol, or other device in a manner that would have the capacity or tendency 
to mislead or deceive as to the true identity of the actual licensee or create the 
false impression that an affiliate or controlling entity would have any respon- 
sibility for the financial obligation of the licensee. 

(n) An advertisement shall not directly or indirectly create the impression 
that any state or federal governmental agency endorses, approves, or favors: 

(1) Any viatical settlement licensee or its business practices or methods of 
operation; 

(2) The merits, desirability, or advisability of any contract; 

(3) Any contract; or 

(4) Any policy or life insurance company. 

(o) If the advertiser emphasizes the speed with which the viatication will 
occur, the advertising must disclose the average time frame from completed 
application to the date of offer and from acceptance of the offer to receipt of the 
funds by the viator. 

(p) If the advertising emphasizes the dollar amounts available to viators, 
the advertising shall disclose the average purchase price as a percent of face 
value obtained by viators contracting with the licensee during the past six 
months. (2001-436, s. 3.) 


§ 58-58-265. Fraudulent viatical settlement acts, interfer- 


ence, and participation of convicted felons 
prohibited. 


(a) A person who commits a fraudulent viatical settlement act is guilty of a 
Class H felony. 

(b) A person shall not knowingly or intentionally interfere with the enforce- 
ment of the provisions of this Part or investigations of suspected or actual 
violations of this Part. 

_ (c) A person in the business of viatical settlements shall not knowingly or 
intentionally permit any person convicted of a felony involving dishonesty or 


uaeach of trust to participate in the business of viatical settlements. (2001-436, 


§ 58-58-267. Fraud warning required. 

(a) Viatical settlement contracts and 
cations for viatical settlements, regardl 
contain the following statement or a substantially similar statement: 


“ 
Any person who knowingly presents 
for insurance or viatical 


purchase agreement forms and appli- 
ess of the form of transmission, shall 


false information in an application 
settlement contract or a viatical settlement 
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purchase agreement is guilty of a felony and may be subject to fines and 
confinement in prison.” 


(b) The lack of a statement as required in subsection (a) of this section does 


not constitute a defense in any prosecution for a fraudulent viatical settlement 
act. (2001-436, s. 3.) | 


§ 58-58-268. Viatical settlement antifraud initiatives. 


(a) Viatical settlement providers and viatical settlement brokers shall have 
in place antifraud initiatives reasonably calculated to detect, prosecute, and 
prevent fraudulent viatical settlement acts. At the discretion of the Commis- 
sioner, the Commissioner may order, or a licensee may request and the 
Commissioner may grant, such modifications of the following required initia- 
tives as necessary to ensure an effective antifraud program. The modifications 
may be more or less restrictive than the required initiatives so long as the 
modifications may reasonably be expected to accomplish the purpose of this 
section. 

(b) Antifraud initiatives shall include: 

(1) Fraud investigators, who may be viatical settlement provider employ- 
ees or viatical settlement broker employees or independent contrac- 
tors; and 

(2) An antifraud plan, which shall be submitted to the Commissioner. The 
antifraud plan shall include, but not be limited to: 

a. A description of the procedures for detecting and investigating 
possible fraudulent viatical settlement acts and procedures for 
resolving material inconsistencies between medical records and 
insurance applications; 

b. A description of the procedures for reporting possible fraudulent 
viatical settlement acts to the Commissioner; 

c. A description of the plan for antifraud education and training of 
underwriters and other personnel; and 

d. Adescription or chart outlining the organizational arrangement of 
the antifraud personnel who are responsible for the investigation 
and reporting of possible ‘raudulent viatical settlement acts and 
investigating unresolved material inconsistencies between medi- 
cal records and insurance applications. 

(c) Antifraud plans submitted to the Commissioner are privileged and 
confidential, are not public records, and are not subject to discovery or 
subpoena in a civil or criminal action. (2001-436, s. 3.) 


§ 58-58-270. Report to Commissioner. 


Whenever any person licensed under this Part knows or has reasonable 
cause'to believe that any other person has violated any provision of this Part, 
it is the duty of that person, upon acquiring the knowledge, to notify the 
Commissioner and provide the Commissioner with a complete statement of all 
of the relevant facts and circumstances. The report is a privileged communi- 
cation and when made without actual malice does not subject the person 
making the report to any liability whatsoever. The Commissioner may sus- 
pend, revoke, or refuse to renew the license of any person who willfully fails to 
comply with this section. (2001-436, s. 3.) 
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§ 58-58-275. Reporting and investigation of suspected 
| viatical settlement fraudulent acts; immunity 


from liability. 


(a) As used in this section, “Commissioner” includes an employee, agent, or 
designee of the Commissioner. A person, or an employee or agent of that 
person, acting without actual malice, is not subject to civil lability for libel, 
slander, or any other cause of action by virtue of furnishing to the Commis- 
sioner, under the requirements of law or at the direction of the Commissioner, 
reports or other information relating to any known or suspected viatical 
settlement fraudulent act. cary iy 

(b) The Commissioner, acting without actual malice, is not subject to civil 
liability for libel or slander by virtue of an investigation of any known or 
suspected viatical settlement fraudulent act; or by virtue of the publication or 
dissemination of any official report related to any such investigation, which 
report is published or disseminated in the absence of fraud, bad faith, or actual 
malice on the part of the Commissioner. : 

(c) During the course of an investigation of a known or suspected viatical 
settlement fraudulent act, the Commissioner may request any person to 
furnish copies of any information relative to the known or suspected viatical 
settlement fraudulent act. The person shall release the information requested 
and cooperate with the Commissioner under this section. (2001-436, s. 3.) 


§ 58-58-280. Confidentiality. 


(a) Information and evidence provided under G.S. 58-58-270 or G.S. 58-58- 
275 or obtained by the Commissioner in an investigation of suspected or actual 
fraudulent viatical settlement acts shall be privileged and confidential, is not 
a public record, and is not subject to discovery or subpoena in a civil or criminal 
action. 

(b) Subsection (a) of this section does not prohibit release by the Commis- 
sioner of documents and evidence obtained in an investigation of suspected or 
actual fraudulent viatical settlement acts: 

(1) In administrative or judicial proceedings to enforce laws administered 
by the Commissioner; ? 

(2) To federal, state, or local law enforcement or regulatory agencies, to an 
organization established for the purpose of detecting and preventing 
fraudulent viatical settlement acts, or to the NAIC; or 

(3) At the discretion of the Commissioner, to a person in the business of 
viatical settlements that is aggrieved by a fraudulent viatical settle- 
ment act. 

(c) Release of documents and evidence under subsection (b) of this section 


does not abrogate or modify the privilege granted in subsection (a) of this 
section. (2001-436, s. 3.) 


§ 58-58-285._ oer law enforcement or regulatory author- 
1ty. | | 
This Part does not: 


(1) Preempt the authority or relieve the duty of other law enforcement or 


regulatory agencies to investigate, examine, and prosecute suspected 
violations of law. 


(2) Prevent or prohibit a person from disclosing voluntarily information 
roncerning viatical settlement fraud to a law enforcement or regula- 
tory agency other than the Commissioner. 
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(3) Limit the powers granted elsewhere by the laws of this State to the 
Commissioner to investigate and examine possible violations of law 
and to take appropriate action against wrongdoers. (2001-436, s. 3.) 


§ 58-58-290. Injunctions; civil remedies; cease and desist 
orders. 


(a) In addition to the penalties and other enforcement provisions of this 
Part, if any person violates this Part or any rule implementing this Part, the 
Commissioner may seek an injunction in a court of competent jurisdiction and 
may apply for temporary and permanent orders that the Commissioner 
determines are necessary to restrain the person from committing the violation. 

(b) Any person damaged by the acts of a person in violation of this Part may 
bring a civil action against the person committing the violation in a court of 
competent jurisdiction. 

(c) The Commissioner may issue, in accordance with G.S. 58-63-32, a cease 
and desist order upon a person that violates any provision of this Part, any rule 
or order adopted by the Commissioner, or any written agreement entered into 
with the Commissioner. The cease and desist order may be subject to judicial 
review under G.S. 58-63-35. 

(d) When the Commissioner finds that an activity in violation of this Part 
presents an immediate danger to the public that requires an immediate final 
order, the Commissioner may issue an emergency cease and desist order 
reciting with particularity the facts underlying the findings. The emergency 
cease and desist order is effective immediately upon service of a copy of the 
order on the respondent and remains effective for 90 days. If the Commissioner 
begins nonemergency cease and desist proceedings, the emergency cease and 
desist order remains effective, absent an order by a court of competent 
jurisdiction in accordance with G.S. 58-63-35. 

(e) In addition to the penalties and other enforcement provisions of this 
Part, any person who violates this Part is subject to G.S. 58-2-70. (2001-436, s. 
3.) 


§ 58-58-295. Unfair trade practices. 


A violation of this Part is an unfair trade practice under Article 63 of this 
Chapter. (2001-436, s. 3.) 


§ 58-58-300. Authority to adopt rules. 


The Commissioner may: 

(1) Adopt rules implementing this Part. 

(2) Establish standards for evaluating reasonableness of payments under 
contracts for persons who are terminally or chronically ill, including 
standards for the amount paid in exchange for assignment, transfer, 
sale, devise, or bequest of a benefit under a policy. 

(3) Establish appropriate licensing requirements, fees, and standards for 
continued licensure for providers. 

(4) Require a bond or other mechanism for financial accountability for 
providers and brokers. . Sie . 

(5) Adopt rules governing the relationship and responsibilities of insur- 
ers, providers, and brokers during the viatication of a policy. (2001- 
436, s. 3.) 
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§ 58-58-305. Jurisdictional limitations. 


Nothing in this Part affects the North Carolina Securities Act or the 
jurisdiction of the North Carolina Secretary of State. (2001-436, s. 3.) 


§ 58-58-310. Effective date. 


A provider or broker transacting business in this State, pursuant to G:S. 
58-58-42, on the effective date of this Part may continue to do so pending 
approval of the provider’s or broker’s application for a license as long as the 
application is filed with the Commissioner no later than July 1, 2002. If the 
application is disapproved, then the provider or broker shall cease transacting 
viatical business in this State. (2001-436, s. 3.) 


Editor’s Note. — Section 58-58-42 referred 
to in the above 58-58-310 was repealed by 
Session Laws 2001-436, s. 5. 


ARTICLE 59. 


Registered Policies. 


§ 58-59-1. Deposits to secure registered policies. 


Any life insurance company, incorporated under the laws of this State, may 
deposit with the Commissioner securities of the kind authorized for the 
investment of the funds of life insurance companies, which shall be legally 
transferred by it to him as Commissioner and his successors for the common 
benefit of all the holders of its “registered” policies and annuity bonds issued 
under the provisions of this Article; and these securities shall be held by him 
ay his successors in office in trust for the purposes and objects specified 

erein. 

All securities offered to the Commissioner for deposit under this section shall 
be received and held pursuant to regulations promulgated by the Commis- 
sioner. (1905, c. 504, s. 12; Rev., s. 4780; 1909, ¢..920, ss.,1,-2; 1911,.c.140, 4.1; 
1917, c. 191, s. 2; C.S., s. 6467; 1945, c. 379.) 


Cross References. — As to investments in § 53-45. As to investments in federal farm loan 
bonds guaranteed by the United States, see bonds, see § 53-60. As to investments in re- 


§ 53-44. As to investments in bonds and notes funding bonds of North Carolina, see § 142- 
secured by mortgages insured by the Secretary 29.1 et seq. 
of Housing and Urban Development, etc., see 


§ 58-59-5. Additional deposits may be required. 


Each company which has made deposits herein provided for shall make 
additional deposits from time to time, as the Commissioner prescribes, in 
amounts of not less than five thousand dollars ($5,000) and of such securities 
as are described in the preceding section [G.S. 98-59-1], so that the admitted 
value of the securities deposited shall equal the net value of the registered 
policies and annuity bonds issued by the company, less such liens not 
exceeding such value as the company has against it. The Commissioner shall 
pene value or cause to be valued such policies and shall prepare an 
- imate based upon probable changes in the minimum amounts to be kept on 

eposit for each month of the ensuing year. (1905, c. 504, s. 15; Rev., s. 4781: 
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1909, c. 920, s. 3; 1911, c. 140, s. 2; 1917, c. 191, s. 3; C.S., s. 6468; 1945, c. 379; 
LUO C ei 20iis. 140) 


§ 58-59-10. Withdrawal of deposits. 


Any such company whose deposits exceed the net value of all registered 
policies and annuity bonds it has in force, less such liens not exceeding such 
value as the company holds against them, may withdraw such excess or it may 
withdraw any of such securities at any time by depositing in their place others 
of equal value and of the character authorized by law; and as long as such 
company remains solvent and keeps up its deposits, as herein required, it may 
collect the interest and coupons on the securities deposited as they accrue; and 
any life insurance company may withdraw such securities by and with the 
consent of the policyholder only; and in case of such withdrawal, the certificate 
of registration in each case must be surrendered for cancellation, or a receipt 
from the policyholder, satisfactory to the Commissioner, must be produced 
before such withdrawal of deposits shall be allowed. (1905, c. 504, s. 18; Rev., 
s. 4782; 1911, c. 134; C.S., s. 6469; 1991, c. 720, s. 4.) 


§ 58-59-15. Record of securities kept by Commissioner; 
deficit made good. 


The Commissioner shall keep a careful record of the securities deposited by 
each company, and when furnishing the annual certificates of value required in 
this Article, he may enter thereon the face and market value of the securities 
deposited by such company. If at any time it appears from such certificate or 
otherwise that the value of securities held on deposit is less than the net value 
of the registered policies and annuity bonds issued by such companies, it is not 
lawful for the Commissioner to execute the certificate on any additional 
policies or annuity bonds of such company until it has made good the deficit. If 
any company fails or neglects to make such deposits for 60 days the Commis- 
sioner may suspend its license to do business until such deposit be made. 
(1905, c. 504, s. 16; Rev., s. 4784; C.S., s. 6471; 1945, c. 379; 1991, c. 720, s. 4.) 


§ 58-59-20. Registered policies certified. 


After making the deposits provided for in this Article no company may issue 
a policy of insurance or endowment or an annuity bond known or designated as 
“registered” unless it has upon its face a certificate in the following words: 
“This policy or annuity bond is registered and secured by pledge of bonds, 
stocks, or securities deposited with this Department as provided by law,” which 
certificate shall be signed by the Commissioner and sealed with the seal of his 
office. Such policies and bonds shall be known as “registered” policies and 
annuity bonds, and a sample copy of such kind, class, and issue shall be kept 
in the office of the Commissioner. All policies and bonds of each kind and class 
issued, and the copies thereof, filed in the office of the Commissioner must have 
imprinted thereon some appropriate designating letter, combination of letters 
or terms identifying the special forms of contract, together with the year of 
adoption of such form, and whenever any change or modification is made in the 
form of contracts, policy, or bond, the designating letters or terms and year of 
adoption thereon shall be changed accordingly. (1905, c. 504, s. 13; Rev., s. 
4785; C.S., s. 6472; 1991, c. 720, s. 4.) 
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§ 58-59-25. Power of Commissioner in case of insolvency. 


time the affairs of a life insurance company which has deposited 
Pee: the provisions of this Article, in the opinion of the Commis- 
sioner, appear in such condition as to render the issuing of additional policies 
and annuity bonds by such company injurious to the public interest, the 
Commissioner may take such proceedings against the company as are autho- 
rized by law to be taken against other insolvent companies, and said compa- 
nies are in all respects subject to the provisions of law affecting other 
companies. (1905, c. 504, s. 20; Rev., s. 4788; C.S., s. 6475; 1991, c. 720, s. 4.) 


§ 58-59-30. Fees for registering policies. 


Every company making deposits under the provisions of this Article must 
pay to the Commissioner for each certificate on registered policies or annuity 
bonds, including seal, a fee of fifty cents (50¢) for those exceeding ten thousand 
dollars ($10,000) in amount and twenty-five cents (25¢) for all under ten 
thousand dollars ($10,000) in amount, except policies for one hundred dollars 
($100.00) and not exceeding five hundred dollars ($500.00) the fee shall be 
fifteen cents (15¢); for policies of one hundred dollars ($100.00) or less the fee 
shall be ten cents (10¢). (1905, c. 504, s. 21; Rev., s. 4789; C.S., s. 6476; 1945, 
C. o19 7199 l. cef2Z0Ns-4,) 


§ 58-59-35. Registration of policies. 


After January 1, 1947, the Commissioner shall not register any new policies 
that are issued by any company, nor accept any deposits covering reserves on 
business thereafter written. (1945, c. 379.) 


ARTICLE 60. 


Regulation of Life Insurance Solicitation. 


§ 58-60-1. Purpose of Article. 


The purpose of this Article is to require insurers to deliver to purchasers of 
life insurance, information which will improve the buyer’s ability to select the 
most appropriate plan of life insurance for their needs, improve the buyer’s 
understanding of the basic features of the policy which has been purchased or 
which is under consideration and to improve the ability of the buyer to 
evaluate the relative costs of similar plans of life insurance. 

This Article does not prohibit an insurer to use additional material which is 
not in violation of Articles 1 through 64 of this Chapter nor any other statute 
or regulation. (1979, c. 447.) 


Legal Periodicals. — For survey of 1979 


administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


$ 58-60-5. Scope of Article: exemptions. 


a Except as otherwise provided in this Article, this Article applies to any 
solicitation, negotiation or procurement of life insurance occurring within this 


State. This Article applies to any issuer of a life insurance contract, including 
fraternal benefit societies. 


(b) Unless otherwise specifically included, this Article does not apply to: 
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(1) 
(2) 
(3) 
(4) 


(5) 


Annuities, 

Credit life insurance, 

Group life insurance, 

Life insurance policies issued in connection with pension and welfare 
plans as defined by and that are subject to the federal Employee 
Retirement Income Security Act of 1974 (ERISA), 

Variable life insurance under which the death benefits and cash values 


vary in accordance with unit values of investments held in a separate 
account. 


(c) The policy summary in this Article is not required for policies that are 
sold subject to rules adopted by the Commissioner for life insurance illustra- 
tions. (1979, c. 447; 1998-211, s. 14.) 


Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 


(1980). 


§ 58-60-10. Definitions. 


Unless the context of use indicates a different meaning, for the purposes of 
this Article, the following definitions shall apply: 


(1) 


(2) 


Buyer’s Guide. — A Buyer’s Guide is a document furnished pursuant 
to G.S. 58-60-15, which shall contain all the requirements of and be in 
substantial compliance with G.S. 58-60-25. 

Cash Dividend. — A Cash Dividend is the current illustrated dividend 
which can be applied toward payment of gross premium. 


(3) Equivalent Level Annual Dividend. — The Equivalent Level Annual 


Dividend is calculated by applying the following steps: 

a. Accumulate the annual cash dividends at five percent (5%) interest 
compounded annually to the end of the 10th and 20th policy 
years; 

b. Divide each accumulation of paragraph a of this subdivision by an 
interest factor that converts it into one equivalent level annual 
amount that, if paid at the beginning of each year, would accrue 
to the values in paragraph a of this subdivision over the respec- 
tive periods stipulated in paragraph a of this subdivision. If the 
period is 10 years, the factor is 13.207 and if the period is 20 
years, the factor is 34.719. 

c. Divide the results of paragraph b of this subdivision by the number 
of thousands of the Equivalent Level Death Benefit to arrive at 

~ the Equivalent Level Annual Dividend. 


(4) Equivalent Level Death Benefit. — The Equivalent Level Death 


Benefit of a policy or term life insurance rider is an amount calculated 

as follows: 

a. Accumulate the guaranteed amount payable upon death, regard- 
less of the cause of death, at the beginning of each policy year for 
10 and 20 years at five percent (5%) interest compounded annu- 
ally to the end of the 10th and 20th policy years respectively; 

b. Divide each accumulation of paragraph a of this subdivision by an 
interest factor that converts it into one equivalent level annual 
amount that, if paid at the beginning of each year, would accrue 
to the value in paragraph a of this subdivision over the respective 
periods stipulated in paragraph a of this subdivision. If the period 
is 10 years, the factor is 13.207 and if the period is 20 years, the 
factor is 34.719. 


(5) Generic Name. — Generic Name means a short title which is descrip- 


tive of the premium and benefit patterns of a policy or a rider. 
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urance Cost Indexes. — | 
- nie Insurance Surrender Cost Index. The Life Insurance Surren- 
der Cost Index is calculated by applying the following steps: — 

1. Determine the guaranteed cash surrender value, if any, avail- 
able at the end of the 10th and 20th policy years; 

2. For participating policies, add the terminal dividend payable 
upon surrender, if any, to the accumulation of the annual 
Cash Dividends at five percent (5%) interest compounded 
annually to the end of the period selected and add this sum to 
the amount determined in subdivision a; 

3. Divide the result of subparagraph 2 (subparagraph 1 for 
cuaranteed-cost policies) by an interest factor that converts it 
into an equivalent level annual that, if paid at the beginning 
of each year, would accrue to the value in subparagraph 2 
(subparagraph 1 for guaranteed-cost policies) over the re- 
spective periods stipulated in subparagraph 1. If the period is 
10 years, the factor is 13.207 and if the period is 20 years, the 
factor is 34.719; 

4, Determine the equivalent level premium by accumulating 
each annual premium payable for the basic policy or rider at 
five percent (5%) interest compounded annually to the end of 
the period stipulated in subparagraph 1 and dividing the 
result by the respective factors stated in subparagraph 3 
(this amount is the annual premium payable for a level 
premium plan); 

5. Subtract the result of subparagraph 3 from subparagraph 4; 

6. Divide the result of subparagraph 5 by the number of thou- 
sands of the Equivalent Level Death Benefit to arrive at the 
Life Insurance Surrender Cost Index. 

b. Life Insurance Net Payment Cost Index. The Life Insurance Net 
Payment Cost Index is calculated in the same manner as the 
comparable Life Insurance Cost Index except that the cash 
surrender value and any terminal dividend are set at zero. 

(7) Policy Summary. — Policy Summary means a written statement 
describing the elements of the policy including but not limited to: 

a. A prominently placed title in at least 10-point boldface capital 
letters as follows: STATEMENT OF POLICY COST AND BEN- 
EFIT INFORMATION; 

b. The name and address of the insurance agent, or, if no agent is 
involved, a statement of the procedure to be followed in order to 
receive responses to inquiries regarding the Policy Summary; 

c. The full name and home office or administrative office address of 
the company in which the life insurance policy is to be or has been 
written; 

d. The Generic Name of the basic policy and each rider; 

e. The following amounts, where applicable, for the first five policy 
years and representative policy years thereafter sufficient to 
clearly illustrate the premium and benefit patterns, including, 
but not necessarily limited to, the years for which Life Insurance 
Cost Indexes are displayed and at least one age from 60 through 
65 or maturity, whichever is earlier: 

1. The annual premium for the basic policy; 

2. The annual premium for each optional rider; 

3. Guaranteed amount payable upon death, at the beginning of 
the policy year regardless of the cause of death other than 
suicide, or other specifically enumerated exclusions, which is 
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provided by the basic policy and each optional rider, with 
benefits provided under the basic policy and each rider shown 
separately; 

4. Total guaranteed cash surrender values at the end of the year 
ue values shown separately for the basic policy and each 
rider; 

5. Cash Dividends payable at the end of the year with values 
shown separately for the basic policy and each rider. (Divi- 
dends need not be displayed beyond the 20th policy year); 

6. Guaranteed endowment amounts payable under the policy 
which are not included under guaranteed cash surrender 
values above. 

f. The effective policy loan annual percentage interest rate, if the 
policy contains this provision, specifying whether this rate is 
applied in advance or in arrears. If the policy loan interest rate is 
variable, the Policy Summary includes the maximum annual 
percentage rate; 

g. Life Insurance Cost Indexes for 10 and 20 years but in no case 
beyond the premium paying period. Separate indexes must be 
displayed for the basic policy and for each optional term life 
insurance rider. Such indexes need not be included for optional 
riders which are limited to benefits such as accidental death 
benefits, disability waiver of premium, preliminary term life 
insurance coverage of less than 12 months and guaranteed 
insurability benefits nor for basic policies or optional riders 
covering more than one life; 

h. The Equivalent Level Annual Dividend, in the case of participating 
policies and participating optional term life insurance riders, 
under the same circumstances and for the same durations at 
which Life Insurance Cost Indexes are displayed; 

i. A Policy Summary which includes dividends shall also include a 
statement that dividends are based on the company’s current 
dividend scale and are not guaranteed in addition to a statement 
in close proximity to the Equivalent Level Annual Dividend as 
follows: An explanation of the intended use of the Equivalent 
Level Annual Dividend is included in the Life Insurance Buyer’s 
Guide; 

j. Astatement in close proximity to the Life Insurance Cost Indexes 
as follows: An explanation of the intended use of these indexes is 
provided in the Life Insurance Buyer’s Guide. 

k. The date on which the Policy Summary is prepared. 

The Policy Summary must consist of a separate document. All 
information required to be disclosed must be set out in such a 
manner as to not minimize or render any portion thereof obscure. 
Any amounts which remain level for two or more years of the 
policy may be represented by a single number if it is clearly 
indicated what amounts are applicable for each policy year. 
Amounts in subparagraph e of this paragraph shall be listed in 
total, not on a per thousand nor per unit basis. If more than one 
insured is covered under one policy or rider, guaranteed death 
benefits shall be displayed separately for each insured or for each 
class of insureds if death benefits do not differ within the class. 
Zero amounts shall be displayed as zero and shall not be dis- 
played as a blank space. (1979, c. 447.) 
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Legal Periodicals. — For survey Of 9719 
administrative law, see 58 N.C.L. Rev. 1185 


(1980). 


§ 58-60-15. Disclosure requirements. 


(a) The insurer shall provide to all prospective purchasers a Buyer's Guide 
and a Policy Summary prior to accepting any applicant’s initial premium 
deposit, unless the policy for which application is made contains an uncondi- 
tional refund provision of at least 10 days or unless the Policy Summary 
contains such an unconditional refund offer, in which event the Buyer’s Guide 
and Policy Summary must be delivered with the policy or prior to delivery of 
the policy. 

(b) The insurer shall provide a Buyer’s Guide and a Policy Summary to any 
prospective purchaser upon request. 

(c) In the case of policies whose Equivalent Level Death Benefit does not 
exceed five thousand dollars ($5,000), the requirement for providing a Policy 
Summary will be satisfied by delivery of a written statement containing the 
information described in G.S. 58-60-10(7), subdivisions b, c, d, el, e2, e3, f, g, 
j, and k. (1979, c. 447; 1993, c. 553, s. 21.) 


Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


§ 58-60-20. General rules relating to solicitation. 


(a) Each insurer subject to this Article shall maintain at its home office or 
principal office a complete file containing one copy of each document autho- 
rized by the insurer for use pursuant to this Article. Such file shall contain one 
copy of each authorized form for a period of three years following the date of its 
last authorized use. 

(b) An agent shall inform the prospective purchaser, prior to commencing a 
life insurance sales presentation, that he is acting as a life insurance agent and 
inform the prospective purchaser of the full name of the insurance company 
which he is representing to the buyer. In sales situations in which an agent is 
not involved, the insurer shall identify its full name. 

(c) Terms such as financial planner, investment advisor, financial consult- 
ant, or financial counseling shall not be used in such a way as to imply that the 
insurance agent is generally engaged in an advisory business in which 
compensation is unrelated to sales unless such is actually the case. 

(d) Any reference to policy dividends must include a statement that divi- 
dends are not guaranteed. 

(e) A system or presentation which does not recognize the time value of 
money through the use of appropriate interest adjustments shall not be used 
for comparing the cost of two or more life insurance policies. Such a system 
may be used for the purpose of demonstrating the cash-flow pattern of a policy 
if such presentation is accompanied by a statement disclosing that the 


presentation does not recognize that, because of interest, a dollar in the future 
has less value than a dollar today. 


(f) A presentation of benefits 
nonguaranteed benefits as a single s 
close proximity thereto. 


errs statement regarding the use of the Life Insurance Cost Indexes shall 
clude an explanation to the effect that the indexes are useful only for the 
comparison of the relative costs of two or more similar policies. 


shall not display guaranteed and 
um unless they are shown separately in 
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(h) A Life Insurance Cost Index which reflects dividends or an Equivalent 
Level Annual Dividend shall be accompanied by a statement that it is based on 
the insurer’s current dividend scale and is not guaranteed. 

G) For the purposes of this Article, the annual premium for a basic policy or 
rider, for which the insurer reserves the right to change the premium, shall be 
the maximum annual premium. (1979, c. 447.) 


Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


§ 58-60-25. Adoption of Buyer’s Guide; requirements. 


Any insurer soliciting life insurance in this State on or after December 1: 
1979, shall adopt and use a Buyer’s Guide, and the adoption and use by an 
insurer of the Buyer’s Guide promulgated by the National Association of 
Insurance Commissioners in the NAIC Model Life Insurance Solicitation 
BEST Sone shall be in compliance with the requirements of this Article. (1979, 
C. 


Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


§ 58-60-30. Failure to comply. 


The failure of an insurer to provide or deliver a Buyer’s Guide, or a Policy 
Summary as provided in G.S. 58-60-15(a) and (b) shall constitute an omission 
which misrepresents the benefits, advantages, conditions or terms of an 
insurance policy within the meaning of G.S. 58-58-40 and Article 63 (Unfair 
Trade Practice Act) of this Chapter. (1979, c. 447.) 


Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


§ 58-60-35. Disclosure of prearrangement insurance pol- 
icy provisions. 


(a) As used in this section: 

(1) “Prearrangement” means any contract, agreement, or mutual under- 
standing, or any series or combination of contracts, agreements or 
mutual understandings, whether funded by trust deposits or prear- 
rangement insurance policies, or any combination thereof, which has 
for a purpose the furnishing or performance of specific funeral 
services, or the furnishing or delivery of specific personal property, 
merchandise, or services of any nature in connection with the final 
disposition of a dead human body, to be furnished or delivered at a 
time determinable by the death of the person whose body is to be 
disposed of, but does not mean the furnishing of a cemetery lot, crypt, 
niche, mausoleum, grave marker or monument. 

(2) “Prearrangement insurance policy” means a life insurance policy, 
annuity contract, or other insurance contract, or any series of con- 
tracts or agreements in any form or manner, issued on a group or 
individual basis by an insurance company authorized by law to do 
business in this State, which, whether by assignment or otherwise, 
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has for its sole purpose the funding of a specific preneed funeral 
contract or a specific insurance-funded funeral or burial prearrange- 
ment, the insured being the person for whose service the funds were 
paid. ; 

(b) The following information shall be adequately disclosed by the insurance 
agent or limited representative at the time an application is made, prior to 
accepting the applicant’s initial premium, for a prearrangement insurance 
policy: eben 

(1) The fact that a prearrangement insurance policy is involved or being 
used to fund a prearrangement; vs 

(2) The nature of the relationship among the insurance agent or limited 
representative, the provider of the funeral or cemetery merchandise 
or services, the administrator, and any other person; 

(3) The relationship of the prearrangement insurance policy to the fund- 
ing of the prearrangement and the nature and existence of any 
guarantees relating to the prearrangement; 

(4) The effect on the prearrangement of (i) any changes in the prearrange- 
ment insurance policy, including but not limited to, changes in the 
assignment, beneficiary designation, or use of the policy proceeds; (ii) 
any penalties to be incurred by the insured as a result of failure to 
make premium payments; and (iii) any penalties to be incurred or 
monies to be received as a result of cancellation or surrender of the 
prearrangement insurance policy; 

(5) All relevant information concerning what occurs and whether any 
entitlements or obligations arise if there is a difference between the 
policy proceeds and the amount actually needed to fund the prear- 
rangement; and 

(6) Any penalties or restrictions, including geographic restrictions or the 
inability of the provider to perform, on the delivery of merchandise, 
services, or the prearrangement guarantee. (1989, c. 738, s. 1; 1991, ¢. 
644, s. 10; 1995, c. 517, s. 32.) 


ARTICLE 61. 


Regulation of Interest Rates on Life Insurance Policy Loans. 


§ 58-61-1. Purpose. 


ube purpose of this Article is to permit and set guidelines for life insurers to 
include in life insurance policies issued after the effective date of this Article a 
provision for periodic adjustment of policy loan interest rates. Nothing in this 
Article shall be construed to prohibit a life insurer from issuing a policy that 


contains only the provision specified in G.S. 58-61-10(a)(1) with respect to 
policy loan interest rates. ClOSiy cw84dsis ate) 


Legal Periodicals. — For survey of 1981 


administrative law, see 60 N.CL, Rev. 1165 
(1982). 


§ 58-61-5. Definitions. 


For purposes of this Article the “Published Monthl i 
y Average” means: 
(1) The Monthly Average of the Composite Yield on Seasoned Corporate 


Bonds as published by Moody’s Investors Service, Inc., or any succes- 
sor thereto; or . 
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(2) In the event that the Monthly Average of the Composite Yield on 
Seasoned Corporate Bonds is no longer published, a substantially 


similar average, established by regulation issued by the Commis- 
sioner. (1981, c. 841, s. 1.) 


§ 58-61-10. Maximum rate of interest on policy loans. 


_ (a) Policies issued on or after September 1, 1981 shall provide for policy loan 
interest rates as follows: 

(1) A provision permitting a maximum interest rate of not more than 
eight percent (8%) per annum; or 

(2) A provision permitting an adjustable maximum interest rate estab- 
lished from time to time by the life insurer as permitted by law. 

(b) The rate of interest on a policy loan made under subsection (a)(2) shall 
not exceed the higher of the following: 

(1) The published monthly average for the calendar month ending two 
months before the date on which the rate is determined; or 

(2) The rate used to compute the cash surrender values under the policy 
during the applicable period plus one percent (1%) per annum. 

(c) If the maximum rate of interest is determined pursuant to subsection 
(a)(2), the policy shall contain a provision setting forth the frequency at which 
the rate is to be determined for that policy. 

(d) The maximum rate for each policy must be determined at regular 
intervals at least once every 12 months, but not more frequently than once in 
any three-month period. At the intervals specified in the policy: 

(1) The rate being charged may be increased whenever such increase as 
determined under subsection (b) would increase that rate by one-half 
percent (42%) or more per annum; 

(2) The rate being charged must be reduced whenever such reduction as 
determined under subsection (b) would decrease that rate by one-half 
percent (42%) or more per annum. 

(e) The life insurer shall: 

(1) Notify the policyholder at the time a cash loan is made of the initial 
rate of interest on the loan; 

(2) Notify the policyholder with respect to premium loans of the initial 
rate of interest on the loan as soon as it is reasonably practical to do 
so after making the initial loan. Notice need not be given to the 
policyholder when a further premium loan is added, except as 
provided in (3) below; 

(3) Send to policyholders with loans reasonable advance notice of any 
increase in the rate; and 

(4) Include in the notices required above the substance of the pertinent 
provisions of subsections (a) and (c). 

(f) No policy shall terminate in a policy year as the sole result of change in 
the interest rate during that policy year, and the life insurer shall maintain 
coverage during that policy year until the time at which it would otherwise 
have terminated if there had been no change during that policy year. 

(g) The substance of the pertinent provisions of subsections (a) and (c) shall 
be set forth in the policies to which they apply. 

(h) For purposes of this section: 

(1) The rate of interest on policy loans permitted under this section 
includes the interest rate charged on reinstatement of policy loans for 
the period during and after any lapse of a policy. 

(2) The term “policy loan” includes any premium loan made under a policy 
to pay one or more premiums that were not paid to the life insurer as 
they fell due. 


999 


§58-61-15 CH. 58. INSURANCE §58-62-6 


(3) The term “policyholder” includes the owner of the policy or the person 
designated to pay premiums as shown on the records of the life 
insurer. 

(4) The term “policy” includes certificates issued by a fraternal benefit 
society and annuity contracts which provide for policy loans. 

(i) No other provision of law shall apply to policy loan interest rates unless 
made specifically applicable to such rates. (1981, c. 841, s. 1.) 


§ 58-61-15. Applicability to existing policies. 


The provisions of this Article shall not apply to any insurance contract issued 
before September 1, 1981. (1981, c. 841, s. 1.) 


ARTICLE 62. 


Life and Health Insurance Guaranty Association. 
§ 58-62-1: Repealed by Session Laws 1991, c. 681, s. 57. 


§ 58-62-2. Title. 


This Article shall be known and may be cited as the North Carolina Life and 
Health Insurance Guaranty Association Act. (1991, c. 681, s. 56.) 


Editor’s Note. — Session Laws 1991, c.681, enhance the purposes of the regulation of in- 
s. 58 provides: “The Commissioner and the surance. The actual and necessary travel and 
Commissioner’s staff shall maintain close rela- related expenses incurred by the Commissioner 
tions with the insurance regulators of other and members of the Commissioner’s staff in 
states and shall actively participate in the attending meetings of such organizations, their 
activities and affairs of the National Associa- committees, subcommittees, hearings, and 
tion of Insurance Commissioners, the National _ other official activities, as well as the general 
Conference of Insurance Legislators, and other expenses of participation in such organizations 
organizations or successor organizations inso- shall be a charge on available funds and the 
far as it will, in the Commissioner’s judgment, appropriation of the Department.” 


§ 58-62-5: Repealed by Session Laws 1991, c. 681, s. 57. 


§ 58-62-6. Purpose. 


(a) The purpose of this Article is to protect, subject to certain limitations, the 
persons specified in G.S. 58-62-21(a) against failure in the performance of 
contractual obligations, under life and health insurance policies and annuity 
contracts specified in G.S. 58-62-21(b), because of the delinquency of the 
member insurer that issued the policies. 

(b) To provide this protection, an association of insurers is created to pay 
benefits and to continue coverages as limited herein, and members of the 


Association are subject to assessment to provide funds to carry out th 
of this Article. (1991, ¢. 681,856.) beac eee 
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§ 58-62-10: Repealed by Session Laws 1991, c. 681, s. 57. 


§ 58-62-11. Construction. 


This Article shall be liberally construed to effect the purpose under G.S. 


Beare TO : ich shall constitute an aid and guide to interpretation. (1991, c. 
, 8.06. 


§ 58-62-15: Repealed by Session Laws 1991, c. 681, s. 57. 


§ 58-62-16. Definitions. 


As used in this Article: 


(1) “Account” means any of the two accounts created under G.S. 58-62-26. 

(2) “Association” means the North Carolina Life and Health Insurance 
Guaranty Association created under G.S. 58-62-26. 

(3) “Board” means the board of directors of the Association established 
under G.S. 58-62-31. 

(4) “Contractual obligation” means any obligation under a policy or 
certificate under a group policy, or part thereof, for which coverage is 
provided under G.S. 58-62-21. 

(5) “Covered policy” means any policy within the scope of this Article 
under G.S. 58-62-21. 

(6) “Delinquent insurer” means an impaired insurer or an insolvent 
insurer; and “delinquency” means an insurer impairment or insol- 
vency. 

(7) “Health insurance” includes hospital or medical service corporation 
contracts, accident and health insurance, accident insurance, and 
disability insurance. 

(8) “Impaired insurer” means a member insurer that, after the effective 
date of this Article, is not an insolvent insurer, and (i) is deemed by the 
Commissioner to be potentially unable to fulfill its contractual obli- 
gations or (11) is placed under an order of rehabilitation or conserva- 
tion by a court of competent jurisdiction. 

(9) “Insolvent insurer” means a member insurer that, after the effective 
date of this Article, is placed under an order of liquidation with a 
finding of insolvency by a court of competent jurisdiction. 

(10) “Insurance regulator” means the official or agency of another state 
that is responsible for the regulation of a foreign insurer. 

(11) “Member insurer” means any insurer and any hospital or medical 
service corporation that is governed by Article 65 of this Chapter and 
that is licensed or that holds a license to transact in this State any 
kind of insurance for which coverage is provided under G.S. 58-62-21; 
and includes any insurer whose license in this State may have been 
suspended, revoked, not renewed or voluntarily withdrawn, but does 
not include an entity governed by Article 67 of this Chapter; fraternal 
order or fraternal benefit society; mandatory State pooling plan; 
mutual assessment company or any entity that operates on an 
assessment basis; insurance exchange; or any entity similar to any of 
the foregoing. 

(12) “Moody’s Corporate Bond Yield Average” means the Monthly Average 
Corporates as published by Moody’s Investors Service, Inc., or any 
successor thereto. 

(13) “Person” includes an individual, corporation, company, partnership, 
association, or aggregation of individuals. 
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(14) “Plan” means the plan of operation established under G.S. 58-62-46. 

(15) “Policy” includes a master group contract and subscriber contract 
under Article 65 of this Chapter, a contract-of insurance and an 
annuity contract. . 

(16) “Premiums” means amounts received in any calendar year on covered 
policies less premiums, considerations, and deposits returned 
thereon, and less dividends and experience credits thereon. “Premi- 
ums’ does not include any amounts received for any policies or for the 
parts of any policies for which coverage is not provided under G.S. 58- 
62-21(b); except that assessable premium shall not be reduced on 
account of G.S. 58-62-21(c)(3) relating to interest limitations and G.S. 
58-62-21(d)(2) relating to limitations with respect to any one individ- 
ual, any one participant, and any one contract holder. 

(17) “Resident” means any person who resides in this State when a 
member insurer is determined to be a delinquent insurer and to whom 
a contractual obligation is owed. A person may be a resident of only 
one state, which in the case of a person other than a natural person 
shall be its principal place of business. “Resident” also means a U.S. 
citizen residing outside of the United States who owns a covered 
policy that was purchased from a member insurer while that person 
resided in this State. 

(18) “Unallocated annuity contract” means any annuity contract or group 
annuity certificate that is not issued to and owned by an individual, 
except to the extent of any annuity benefits guaranteed to an 
individual by an insurer under the contract or certificate. (1991, c. 
681,°8"565-1993" ¢7 4525) 60s PO9DN Cais, 


§ 58-62-20: Repealed by Session Laws 1991, c. 681, s. 57. 


§ 58-62-21. Coverage and limitations. 


(a) This Article provides coverage for the policies and contracts specified in 
subsection (b) of this section: 

(1) To persons who, regardless of where they reside (except for nonresi- 
dent certificate holders under group policies), are the beneficiaries, 
assignees, or payees of the persons covered under subdivision (2) of 
this subsection, and 

(2) To persons who are owners or certificate holders under the policies, or 
in the case of unallocated annuity contracts to the persons who are the 
contract holders, and who are residents of this State, or who are not 
residents of this State, but only under all of the following conditions: 
(i) the insurers that issued the policies are domiciled in this State; (ii) 
the insurers never held a license in the states in which the persons 
reside; (iii) the states have associations similar to the association 
created by this Article; and (iv) the persons are not eligible for 
coverage by the associations. | 

(b) This Article provides coverage to the persons specified in subsection (a) 
of this section for direct, nongroup life, health, annuity, and supplemental 
policies, for certificates under direct’ group policies and contracts, and for 
unallocated annuity contracts issued by member insurers, except as limited by 
arn Article. Annuity contracts and certificates under group annuity contracts 
include guaranteed investment contracts, deposit administration contracts, 
unallocated funding agreements, allocated funding agreements, structured 


settlement agreements. lotter cont i le 
TaN iEea Heain: y contracts, and any immediate a deferred 


(c) This Article does not provide coverage for: » 
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(1) Any part of a policy not guaranteed by the insurer, or under which the 
risk is borne by the policyholder; 

(2) Any policy or contract of reinsurance, unless assumption certificates 
have been issued; 


(3) Any. pare of a policy to the extent that the rate of interest on which it 
is based: 

a. Averaged over the period of four years before the date on which the 
Association becomes obligated with respect to the policy, exceeds 
a rate of interest determined by subtracting two percentage 
points from Moody’s Corporate Bond Yield Average averaged for 
that same four-year period or for a lesser period if the policy was 
issued less than four years before the Association became obli- 
gated; and 

b. On and after the date on which the Association becomes obligated 
with respect to the policy, exceeds the rate of interest determined 
by subtracting three percentage points from Moody’s Corporate 
Bond Yield Average as most recently available; 

(4) Any plan or program of an employer, association, or similar entity to 
provide life, health, or annuity benefits to its employees or members to 
the extent that the pian or program is self-funded or uninsured, 
including benefits payable by an employer, association, or similar 
entity under: 

a. Amultiple employer welfare arrangement as defined in section 514 
of the Employee Retirement Income Security Act of 1974, as 
amended; 

b. A minimum premium group insurance plan; 

c. A stop-loss group insurance plan; or 

d. An administrative services only contract; 

(5) Any part of a policy to the extent that it provides dividends or 
experience-rating credits, or provides that any fees or allowances be 
paid to any person, including the policyholder, in connection with the 
service to or administration of the policy; 

(6) Any policy issued in this State by a member insurer at a time when it 
was not licensed to issue the policy in this State; 

(7) Any unallocated annuity contract issued to an employee benefit plan 
protected under the federal Pension Benefit Guaranty Corporation; 
and 

(8) Any part of any unallocated annuity contract that is not issued to or in 
connection with a specific employee, union, or association of natural 
persons benefit plan or a government lottery. 

_ (d) The benefits for which the Association is liable do not, in any event, 
exceed the lesser of: 

(1) The contractual obligations for which the insurer is liable or would 
have been liable if it were not a delinquent insurer; or 

(2) With respect to any one individual, regardless of the number of 
policies, three hundred thousand dollars ($300,000) for all benefits, 
including cash values; or 

(3) With respect to each individual participating in a governmental 
retirement plan established under section 401, 403(b), or 457 of the 
Internal Revenue Code covered by an unallocated annuity contract, or 
the beneficiaries of each individual if deceased, in the aggregate, three 
hundred thousand dollars ($300,000) in present value annuity bene- 
fits, including net cash surrender and net cash withdrawal values; or 

(4) With respect to any one contract holder covered by any unallocated 
annuity contract not included in subdivision (3) of this subsection, five 
million dollars ($5,000,000) in benefits, regardless of the number of 
such contracts held by that contract holder. 
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(e) In no event is the Association liable to expend more than three hundred 
thousand dollars ($300,000) in the aggregate with respect to any one individ- 
ual under this section. (1991, c. 681, s. 56; c. 720, s. 93;°1993, c. 452, s.'61.) 


§ 58-62-25: Repealed by Session Laws 1991, c. 681, s, 57, 


§ 58-62-26. Creation of the Association. 


(a) There is created a nonprofit legal entity to be known as the North 
Carolina Life and Health Insurance Guaranty Association. All member insur- 
ers shall be and remain members of the Association as a condition of their 
authority to transact insurance in this State. The Association shall perform its 
functions under the Plan established and approved under G.S. 58-62-46 and 
shall exercise its powers through the Board established under G.S. 58-62-31. 
For purposes of administration and assessment, the Association shall main- 
tain two accounts: 

(1) The life insurance and annuity account, which includes the following 
subaccounts: 
a. Life insurance account; 
b. Annuity account. 

(2) The health insurance account. 

(b) The Association is under the immediate supervision of the Commissioner 
and is subject to the applicable provisions of this Chapter. Meetings or records 
of the Association may be opened to the public upon majority vote of the Board. 
(1991, c. 681, s. 56.) 


§ 58-62-30: Repealed by Session Laws 1991, c. 681, s. 57. 


§ 58-62-31. Board of, directors. 


(a) The Board shall consist of not less than five nor more than nine member 
insurers serving terms as established in the Plan. The members of the Board 
shall be selected by member insurers, subject to the Commissioner’s approval. 
Vacancies on the Board shall be filled for the remaining period of the term by 
a majority vote of the remaining Board members, subject to the Commission- 
er’s approval. To select the initial Board, and initially organize the Association, 
the Board’s predecessor shall notify all member insurers of the time and place 
of the organizational meeting. In determining voting rights at the organiza- 
tional meeting, each member insurer is entitled to one vote in person or by 
proxy. If the Board is not selected within 60 days after notice of the organiza- 
tional meeting, the Commissioner may appoint the initial members. 

(b) In approving selections or in appointing members to the Board, the 
Commissioner shall consider, among other things, whether all member insur- 
ers are fairly represented. 

(c) Members of the Board may be reimbursed from the assets of the 
Association for expenses they incur as members of the Board, but they shall 


me Nae Kuk be compensated by the Association for their services. (1991, c. 


§ 58-62-35: Repealed by Session Laws 1991, c. 681, s. 57. 


§ 58-62-36. Powers and duties of the Association. 


(a) If a member insurer is an im 


. : re paired domestic insurer, the Association 
may, subject to any conditions impos | 


ed by the Association and approved by the 
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Commissioner that do not impair the contractual obligations of the impaired 
insurer and that are, except in cases of court-ordered conservation or rehabil- 
itation, also approved by the impaired insurer: 

(1) Guarantee, assume, or reinsure, or cause to be guaranteed, assumed, 
or reinsured, any or all of the policies of the impaired insurer; 

(2) Provide such monies, pledges, notes, guarantees, or other means as 
are proper to carry out subdivision (1) of this subsection and assure 
payment of the contractual obligations of the impaired insurer pend- 
ing action under subdivision (1) of this subsection; or 

(3) Lend money to the impaired insurer. 

(b) Ifa member insurer is an impaired insurer, whether domestic, foreign, or 
alien, and the insurer is not paying claims in a timely manner, then subject to 
the preconditions specified in subsection (c) of this section, the Association 
shall, in its discretion, either: 

(1) Take any of the actions specified in subsection (a) of this section, 
subject to the conditions therein; or 

(2) Provide substitute benefits in lieu of the contractual obligations of the 
impaired insurer solely for health claims, periodic annuity benefit 
payments, death benefits, supplemental benefits, and cash withdraw- 
als for policyowners who petition therefor under claims of emergency 
or hardship in accordance with standards proposed by the Association 
and approved by the Commissioner. 

(c) The Association is subject to the requirements of subsection (b) of this 
section only if: 

(1) The laws of the impaired insurer’s state of domicile provide that until 
all payments of or on account of the impaired insurer’s contractual 
obligations by all guaranty associations, along with all expenses 
thereof and interest on all the payments and expenses, have been 
repaid to the guaranty associations or a plan of repayment by the 
impaired insurer has been approved by the guaranty associations, the 
delinquency proceeding shall not be dismissed; neither the impaired 
insurer nor its assets may be returned to the control of its sharehold- 
ers or private management; and the impaired insurer may not solicit 
or accept new business or have any suspended or revoked license 
restored; and 

(2) The impaired insurer is a domestic insurer that has been placed under 
an order of rehabilitation by a court of competent jurisdiction in this 
State; or the impaired insurer is a foreign or alien insurer that has 
been prohibited from soliciting or accepting new business in this 
State, its license has been suspended or revoked in this State, and a 
petition for rehabilitation or liquidation has been filed in a court of 
competent jurisdiction in its state of domicile by that state’s insurance 
regulator. 

(d) If a member insurer is an insolvent insurer, the Association shall, in its 
discretion, either: 

(1) Guarantee, assume or reinsure, or cause to be guaranteed, assumed, 
or reinsured, the policies of the insolvent insurer; or 

(2) Assure payment of the contractual obligations of the insolvent insurer; 
and 

(3) Provide such monies, pledges, guarantees, or other means as are 
reasonably necessary to discharge those duties; or . 

(4) With respect only to life and health insurance policies, provide benefits 
and coverages in accordance with subsection (e) of this section. 

(e) When proceeding under subdivision (b)(2) or (d)(4) of this section, the 
Association shall, with respect to only life and health insurance policies: 

(1) Assure payment of benefits for premiums identical to the premiums 
and benefits (except for terms of conversion and renewability) that 
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would have been payable under the policies of the insolvent insurer, 

ims incurred: 

al teccedt to group policies, not later than the earlier of the next 
renewal date under the policies or 45 days, but in no event less 
than 30 days after the date on which the Association becomes 
obligated with respect to the policies; 

b. With respect to individual policies, not later than the earlier of the 
next renewal date (if any) under the policies or one year, but in no 
event less than 30 days from the date on which the Association 
becomes obligated with respect to the policies; . 

(2) Make diligent efforts to provide all known insureds or group policy- 
holders with respect to group policies 30 days’ notice of the termina- 
tion of the benefits provided; and 

(3) With respect to individual policies, make available to each known 
insured, or owner if other than the insured, and with respect to an 
individual formerly insured under a group policy who is not eligible 
for replacement group coverage, make available substitute coverage 
on an individual basis in accordance with the provisions of subsection 

(f) of this section, if the insured had a right under law or the 

terminated policy to convert coverage to individual coverage or to 

continue an individual policy in force until a specified age or for a 

specified time, during which the insurer had no right unilaterally to 

make changes in any provision of the policy or had a right only to 
make changes in premium by class. 

(f) In providing the substitute coverage required under subdivision (e)(3) of 
this section, the Association may offer either to reissue the terminated 
coverage or to issue an alternative policy. An alternative or reissued policy 
shall be offered without requiring evidence of insurability, and shall not 
provide for any waiting period or exclusion that would not have applied under 
the terminated policy. The Association may reinsure any alternative or 
reissued policy. / 

(g) Alternative life or health insurance policies adopted by the Association 
are subject to the Commissioner’s approval. The Association may adopt 
alternative policies of various types for future issuance without regard to any 
particular delinquency. Alternative policies shall contain at least the minimum 
statutory provisions required in this State and provide benefits that are not 
unreasonable in relation to the premium charged. The Association shall set the 
premium in accordance with a table of rates, which it shall adopt. The 
premium shall reflect the amount of insurance to be provided and the age and 
class of risk of each insured, but it shall not reflect any changes in the health 
of the insured after the original policy was last underwritten. Any alternative 
policy issued by the Association shall provide coverage of a type similar to that 
eu the policy issued by the delinquent insurer, as determined by the Associa- 

ion. 

(h) If the Association elects to reissue terminated coverage at a premium 
rate different from that charged under the terminated life or health insurance 
policy, the premium shall be set by the Association in accordance with the 
amount of insurance provided and the age and class of risk, subject to the 
approval of the Commissioner or by a court of competent jurisdiction. 

: (i) The Association’s obligations with respect to coverage under any life or 
ealth imsurance policy of the delinquent insurer or under any reissued or 
sale eh policy cease on the date the coverage or policy is replaced by 
an) ee policy by the policyholder, the insured, or the Association. 
bubseceinnes cp rire under Subdivision (b)(2) of this section or under 

LOS _\¢) of this section with respect to any policy carrying guaranteed 
erosenccss interest rates, the Association shall assure the payment or crediting 
or a rate of interest consistent with G.S. 58-62-21(c)(3) 
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(k) Nonpayment of premiums within 31 days after the date required under 

the terms of any guaranteed, assumed, alternative, or reissued policy or 
substitute coverage terminates the Association’s obligations under the policy 
or coverage under this Article with respect to the policy or coverage, except 
with respect to any claims incurred or any net cash surrender value that may 
be due under this Article. 
_ (1) Premiums due for coverage after an entry of an order of liquidation of an 
insolvent insurer belong to and are payable at the direction of the Association; 
and the Association is liable for unearned premiums owed to policyowners 
arising after the entry of the order. 

(m) The protection provided by this Article does not apply where any similar 
guaranty protection is provided to residents of this State by the laws of the 
domiciliary state or jurisdiction of a delinquent foreign or alien insurer. 

(n) In carrying out its duties under subsections (b) through (d) of this 
section, the Association may, subject to approval by the court: 

(1) Impose permanent policy liens in connection with any guarantee, 
assumption, or reinsurance agreement, if the Association finds that 
the amounts that can be assessed under this Article are less than the 
amounts needed to assure full and prompt performance of the 
Association’s duties under this Article, or that the economic or 
financial conditions as they affect member insurers are sufficiently 
adverse to render the imposition of the permanent policy liens to be in 
the public interest; 

(2) Impose temporary moratoria or liens on payments of cash values and 
policy loans, or any other right to withdraw funds held in conjunction 
with policies, in addition to any contractual provisions for deferral of 

| cash or policy loan value. 

(o) If the Association fails to act within a reasonable period of time as 
provided in subdivision (b)(2) of this section and subsections (d) and (e) of this 
section, the Commissioner has the powers and duties of the Association under 
this Article with respect to delinquent insurers. 

(p) The Association may render assistance and advice to the Commissioner, 
upon the Commissioner’s request concerning rehabilitation, payment of 
claims, continuance of coverage, or the performance of other contractual 
obligations of any delinquent insurer. 

(q) The Association has standing to appear before any court in this State 
with jurisdiction over a delinquent insurer for which the Association is or may 
become obligated under this Article. This standing extends to all matters 
germane to the powers and duties of the Association, including, but not limited 
to, proposals for reinsuring, modifying, or guaranteeing the policies of the 
delinquent insurer and the determination of the policies and contractual 
obligations. The Association also has the right to appear or intervene before a 
court in another state with jurisdiction over a delinquent insurer for which the 
Association is or may become obligated or with jurisdiction over a third party 
against whom the Association may have rights through subrogation of the 
insurer’s policyholders. , Rie 

(r) Any person receiving benefits under this Article is considered to have 
been assigned the rights under, and any causes of action relating to, the 
covered policy to the Association to the extent of the benefits received because 
of this Article, whether the benefits are payments of or on account of 
contractual obligations, continuation of coverage, or provision of substitute or 
alternative coverages. The Association may require an assignment to it of such 
rights and cause of action by any payee, policyowner, beneficiary, insured or 
annuitant as a condition precedent to the receipt of any right or benefits 
conferred by this Article upon the person. The subrogation rights of the 
Association under this subsection have the same priority against the delin- 
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quent insurer’s assets as that possessed by the person entitled to receive 
benefits under this Article. In addition to other provisions of this subsection, 
the Association has all common-law rights of subrogation and any other 
equitable or legal remedy that would have been available to the delinquent 
insurer or holder of a policy with respect to the policy. 

(s) The Association may: 

(1) Enter into contracts that are necessary or proper to carry out the 
provisions and purposes of this Article; 

(2) Sue or be sued, including taking any legal actions necessary or proper 
to recover any unpaid assessments under G.S. 58-62-41 and to settle 
claims or potential claims against it; 

(3) Borrow money to effect the purposes of this Article; any notes or other 
evidence of indebtedness of the Association not in default shall be 
legal investments for domestic insurers and may be carried as 
admitted assets; 

(4) Employ or retain persons that are necessary to handle the financial 
transactions of the Association, and to perform other functions that 
become necessary or proper under this Article; 

(5) Take legal action that may be necessary to avoid payment of improper 
claims; 

(6) Exercise, for the purposes of this Article and to the extent approved by 
the Commissioner, the powers of a domestic life or health insurer, but 
in no case may the Association issue insurance policies or annuity 
contracts other than those issued to perform its obligations under this 
Article. 

(t) The Association may join an organization of one or more other state 
associations of similar purposes, in order to further the purposes of this Article 
and administer the powers and duties of the Association. (1991, c. 681, s. 56; c. 
720, s. 94.) 


/ 


§ 58-62-40: Repealed by Session Laws 1991, c. 681, s. 57. 


§ 58-62-41. Assessments. 


(a) To provide the funds necessary to carry out the powers and duties of the 
Association, the Board shall assess the member insurers, separately for each 
account, at such time and for such amounts as the Board finds necessary. 
Assessments are due not less than 30 days after prior written notice to the 
member insurers and shall accrue interest at the rate of one percent (1%) per 
month, or any part thereof, after the due date. 

(b) There shall be two classes of assessments, as follows: 

(1) Class A assessments shall be made for the purpose of meeting 
administrative and legal costs and other expenses and examinations 
conducted under the authority of G.S. 98-62-56(e). Class A assess- 
ments may be made whether or not they are related to a particular 
delinquent insurer. 

(2) Class B assessments shall be made to the extent necessary to carry out 
the powers and duties of the Association under G.S. 58-62-36 with 
regard to a delinquent insurer. 

(c) The amount of any Class A assessment shall be determined by the Board 
and may or may not be prorated. If prorated, the Board may provide that it be 
credited against future Class B assessments. If not prorated, the assessment 
shall not exceed one hundred fifty dollars ($150.00) per member insurer in any 
one calendar year. The amount of any Class B assessment shall be allocated for 
assessment purposes among the accounts pursuant to an allocation formula, 


which may be based on the premiums or reserves of the delinquent insurer or 
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any other standard considered by the Board in its sole discretion to be fair and 
reasonable under the circumstances. 

(d) Class B assessments against member insurers for each account and 
subaccount shall be in the proportion that the premiums received on business 
in this State by each assessed member insurer or policies covered by each 
account for the three most recent calendar years for which information is 
available preceding the year in which the insurer became delinquent, as the 
case may be, bears to the premiums received on business in this State for those 
calendar years by all assessed member insurers. 

(e) Assessments for funds to meet the requirements of the Association with 
respect to a delinquent insurer shall not be made until necessary to implement 
the purposes of this Article. Classification of assessments under subsection (b) 
of this section and computation of assessments under this subsection shall be 
made with a reasonable degree of accuracy, recognizing that exact determina- 
tions may not always be possible. 

(f) The Association may abate or defer, in whole or in part, the assessment 
of a member insurer if, in the Board’s opinion, payment of the assessment 
would endanger the member insurer’s ability to fulfill its contractual obliga- 
tions. If an assessment against a member insurer is abated, or deferred in 
whole or in part, the amount by which the assessment is abated or deferred 
may be assessed against the other member insurers in a manner consistent 
with the basis for assessments set forth in this section. 

(g) The total of all assessments upon a member insurer for the life and 
annuity account and for each subaccount thereunder shall not in any one 
calendar year exceed two percent (2%) and for the health account shall not in 
any one calendar year exceed two percent (2%) of the insurer’s average 
premiums received in this State on the policies and contracts covered by the 
account during the three calendar years preceding the year in which an insurer 
became a delinquent insurer. If the maximum assessment, together with the 
other assets of the Association in any account, does not provide in any one year 
in either account an amount sufficient to carry out the Association’s responsi- 
bilities, the necessary additional funds shall be assessed as soon thereafter as 
permitted by this Article. 

(h) The Board may provide in the Plan a method of allocating funds among 
claims, whether relating to one or more delinquent insurers, when the 
maximum assessment will be insufficient to cover anticipated claims. 

(i) If a one percent (1%) assessment for any subaccount of the life and 
annuity account in any one year does not provide an amount sufficient to carry 
out the Association’s responsibilities, then under subsection (d) of this section, 
the Board shall assess all subaccounts of the life and annuity account for the 
necessary additional amount, subject to the maximum stated in subsection (g) 
of this section. 

(j) The Board may, by an equitable method as established in the Plan, 
refund to member insurers, in proportion to the contribution of each insurer to 
that account, the amount by which the assets of the account exceed the amount 
the Board finds is necessary to carry out during the coming year the obligations 
of the Association with regard to that account, including assets accruing from 
assignment, subrogation, net realized gains, and income from investments. A 
reasonable amount may be retained in any account to provide funds for the 
continuing expenses of the Association and for future losses. . 

(k) It is proper for any member insurer, in determining its premium rates 
and policyowner dividends as to any kind of insurance within the scope of this 
Article, to consider the amount reasonably necessary to meet its assessment 
obligations under this Article. . 

(1) The Association shall issue to each insurer paying an assessment under 
this Article, other than a Class A assessment, a certificate of contribution, in a 
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ribed by the Commissioner, for the amount of the assessment so 
aa Miers certificates shall be of equal dignity and priority without 
reference to amounts or dates of issue. (1991, c. 681, s. 56; 1993, c. 452, ss. 61.1, 
62; 1995, c. 193, ss. 47, 48.) 


§ 58-62-45: Repealed by Session Laws 1991, c. 681, s. 57. 


§ 58-62-46. Plan of operation. 


(a) The Association shall submit to the Commissioner a Plan and any 
amendments necessary or suitable to assure the fair, reasonable, and equitable 
administration of the Association. The Plan and any amendments shall become 
effective upon the Commissioner’s written approval or unless the Commis- 
sioner has not disapproved it within 30 days. 

(b) If the Association fails to submit a suitable Plan within 120 days after 
the effective date of this Article or if at any time thereafter the Association fails 
to submit suitable amendments to the Plan, the Commissioner shall, after 
notice and hearing, adopt rules that are necessary or advisable to carry out the 
provisions of this Article. The rules shall continue in force until modified by the 
Commissioner or superseded by a Plan submitted by the Association and 
approved by the Commissioner. 

(c) All member insurers shall comply with the Plan. 

(d) The Plan shall, in addition to other requirements specified in this 
Article, establish: 

(1) Procedures for handling the assets of the Association; 

(2) The amount and method of reimbursing members of the Board under 
G.S. 58-62-31; 

(3) Regular places and times for meetings, including telephone conference 
calls, of the Board; 

(4) Procedures for records to be kept of all financial transactions of the 
Association, its agents, and the Board; 

(5) The procedures whereby selections for the Board will be made and 
submitted to the Commissioner; 

(6) Any additional procedures for assessments under G.S. 58-62-41; 

(7) Additional provisions necessary or proper for the execution of the 
powers and duties of the Association. 

(e) The Plan may provide that any or all powers and duties of the 
Association, except those under G.S. 58-62-36(r) and G.S. 58-62-41, may be 
delegated to a corporation, association, or other organization that performs or 
will perform functions similar to those of the Association, or its equivalent, in 
two or more states. Such a corporation, association, or organization shall be 
reimbursed for any payments made on behalf of the Association and shall be 
paid for its performance of any function of the Association. A delegation under 
this subsection is effective only with the approval of both the Board and the 
Commissioner, and may be made only to a corporation, association, or 
organization that extends protection not substantially less favorable and 
effective than that provided by this Article. (1991) cxG81sh565) ce 


§ 58-62-50: Repealed by Session Laws 1991, c. 681, s. 57. 


$ 58-62-51. Duties and powers of the Commissioner. 


(a) In addition to other duti 
aRniestoneetey MTT les and powers specified in this Article, the 


(1) Upon request of the Board, provide the Association with a statement of 


the premiums in this State and a ; 
member insurer: ny other appropriate states for each 
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(2) When an impairment is declared and the amount of the impairment is 
determined, serve a demand upon the impaired insurer to make good 
the impairment within a reasonable time; notice to the impaired 
insurer shall constitute notice to its shareholders, if any; the failure of 
the insurer to comply promptly with the demand does not excuse the 
Association from the performance of its powers and duties under this 
Article; and 

(3) In any liquidation or rehabilitation proceeding involving a domestic 
insurer, be appointed as the liquidator or rehabilitator as provided in 

3G Article 30 of this Chapter. 

_(b) The Commissioner may suspend or revoke, after notice and hearing, the 
license to transact insurance in this State of any member insurer that fails to 
pay an assessment when due or fails to comply with the Plan. As an alternative 
the Commissioner may levy a forfeiture on any member insurer that fails to 
pay an assessment when due. The forfeiture shall not exceed five percent (5%) 
of the unpaid assessment per month, but no forfeiture shall be less than one 
- hundred dollars ($100.00) per month. 

(c) Any action of the Board or the Association may be appealed to the 
Commissioner by any member insurer if the appeal is taken within 60 days of 
the: final action being appealed. If a member company is appealing an 
assessment, the amount assessed shall be paid to the Association and available 
to meet Association obligations during the pendency of an appeal. If the appeal 
on the assessment is upheld, the amount paid in error or excess shall be 
returned to the member company. No later than 20 days before each hearing, 
the appellant shall file with the Commissioner or the Commissioner’s desig- 
nated hearing officer and shall serve on the appellee a written statement of the 
appellant’s case and any evidence the appellant intends to offer at the hearing. 
No later than five days before the hearing, the appellee shall file with the 
Commissioner or the Commissioner’s designated hearing officer and shall 
serve on the appellant a written statement of the appellee’s case and any 
evidence the appellee intends to offer at the hearing. Each hearing shall be 
recorded and transcribed. The cost of the recording and transcribing shall be 
borne equally by the appellant and appellee; however, upon any final adjudi- 
cation the prevailing party shall be reimbursed for that party’s share of the 
costs by the other party. Each party shall, on a date determined by the 
Commissioner or the Commissioner’s designated hearing officer, but not sooner 
than 15 days after delivery of the completed transcript to the party, submit to 
the Commissioner or the Commissioner’s designated hearing officer and serve 
on the other party, a proposed order. The Commissioner or the Commissioner’s 
designated hearing officer shall then issue an order. Any final action or order 
of the Commissioner or the Commissioner’s designated hearing officer is 
subject to judicial review under G.S. 58-2-75. 

(d) The liquidator, rehabilitator, or conservator of any impaired insurer may 
notify all interested persons of the effect of this Article. (1991, c. 681, s. 56.) 


§ 58-62-55: Repealed by Session Laws 1991, c. 681, s. 57. 


§ 58-62-56. Prevention of delinquencies. 


(a) To aid in the detection and prevention of insurer delinquencies, it is the 
Commissioner’s duty to: . 

(1). Notify insurance regulators when revoking or suspending the license 

, ~ of a member insurer, or making any formal order that the insurer 

restrict its premium writing, obtain additional contributions to sur- 

plus, withdraw from this State, reinsure all or any part of its business, 

or increase capital, surplus, or any other account for the security of 
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policyholders or creditors. That notice shall be sent electronically 

through the NAIC headquarters and mailed to-all insurance regula- 

tors within 30 days following the action taken or the date on which the 
n occurs. 

(2) pe to the Board when the Commissioner has taken any of the 
actions in subdivision (1) of this subsection or has received a report 
from another insurance regulator indicating that any such action has 
been taken in another state. The report to the Board shall contain all 
significant details of the action taken or the report received from 
another insurance regulator. aly 

(3) Report to the Board when the Commissioner has reasonable cause to 
believe from any examination, whether completed or in process, of any 
member insurer that the insurer may be delinquent. 

(4) Furnish the Board with the NAIC Insurance Regulatory Information 
System financial test ratios and a listing of companies that are not 
included in the ratios developed by the NAIC; and the Board may use 
that data in carrying out its duties and responsibilities under this 
section. The data shall be kept confidential by the Board until it is 
made public by the Commissioner or another lawful authority. 

(b) The Commissioner may seek the advice and recommendations of the 
Board concerning any matter affecting the Commissioner’s duties and respon- 
sibilities regarding the financial condition of member insurers and other 
entities seeking admission to transact insurance business in this State. 

(c) The Board may, upon majority vote, make reports and recommendations 
to the Commissioner upon any matter germane to the solvency, liquidation, 
rehabilitation, or conservation of any member insurer or germane to the 
solvency of any company seeking to do an insurance business in this State. The 
reports and recommendations are not public records. 

(d) The Board shall, upon majority vote, notify the Commissioner of any 
information indicating that any member insurer may be delinquent. 

(e) The Board may, upon majority vote, request that the Commissioner 
order an examination of any member insurer that the Board in good faith 
believes may be delinquent. Within 30 days of the receipt of the request, the 
Commissioner shall begin the examination. The examination may be con- 
ducted as an NAIC examination or may be conducted by persons the Commis- 
sioner designates. The examination report shall be treated as are other 
examination reports. In no event shall the examination report be released to 
the Board before its release to the public; but this does not preclude the 
Commissioner from complying with subsection (a) of this section. The Com- 
missioner shall notify the Board when the examination is completed. The 
request for an examination shall be kept on file by the Commissioner, but shall 


not be open to public inspection before the release of the examination report to 
the public. 


(f) The Board may, 


he upon majority vote, make recommendations to the 
Commissioner for the d 


etection and prevention of insurer delinquencies. 

(g) The Board shall, at the conclusion of any insurer insolvency in which the 

Association was obligated to _pay covered claims, prepare a report to the 
cyigran ee containing any information that it has in its possession bearing 

x ie istory and causes of the insolvency. The Board shall cooperate with the 
oards of directors of guaranty associations in other states in preparing a 


report on the history and causes of insolvency of a particular insurer, and the 


Board may adopt by reference wR E 
(199i /e: 681, "6556 1995" e460, sores) A on eae) RE 
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§ 58-62-61. Miscellaneous provisions. 


(a) Nothing in this Article reduces the liability for unpaid assessments of 
the insureds of a delinquent insurer operating under an insurance plan with 
assessment liability. 

(b) Records shall be kept of all negotiations and meetings in which the 
Association or its representatives are involved and in which the activities of 
the Association in carrying out its powers and duties under G.S. 58-62-36 are 
discussed. Records of those negotiations or meetings shall be made public only 
upon the termination of a liquidation, rehabilitation, or conservation proceed- 
ing involving the delinquent insurer, upon the termination of the delinquency 
of the insurer, or upon the order of a court of competent jurisdiction. Nothing 
in this subsection limits the duty of the Association to render a report of its 
activities under G.S. 58-62-66. 

(c) For the purpose of carrying out its obligations under this Article, the 
Association is a creditor of the delinquent insurer to the extent of assets 
attributable to covered policies reduced by any amounts to which the Associ- 
ation is entitled as subrogee under G.S. 58-62-36(r). Assets of the delinquent 
insurer attributable to covered policies shall be used to continue all covered 
policies and pay all contractual obligations of the delinquent insurer as 
required by this Article. Assets attributable to covered policies, as used in this 
subsection, are that proportion of the assets that the reserves that should have 
been established for the policies bear to the reserves that should have been 
established for all policies of insurance written by the delinquent insurer. 

(d) Before the termination of any liquidation, rehabilitation, or conservation 
proceeding, the court may take into consideration the contributions of the 
respective parties, including the Association, the shareholders, and 
policyowners of the insolvent insurer, and any other party with a bona fide 
interest, in making an equitable distribution of the ownership rights of the 
insolvent insurer. In making such a determination, consideration shall be 
given to the welfare of the policyholders of the continuing or successor insurer. 

(e) No distribution to stockholders, if any, of a delinquent insurer shall be 
made until and unless the Association has fully recovered the total amount of 
its valid claims with interest thereon for funds expended in carrying out its 
powers and duties under G.S. 58-62-36 with respect to the insurer. 

(f) If an order for liquidation or rehabilitation of an insurer domiciled in this 
State has been entered, the receiver appointed under the order has a right to 
recover on behalf of the insurer, from any affiliate that controlled it, the 
amount of distributions, other than stock dividends paid by the insurer on its 
capital stock, made at any time during the five years preceding the petition for 
liquidation or rehabilitation subject to the limitations of subsections (g) 
through (i) of this section. 

(g) No such distribution is recoverable if the insurer shows that when paid 
the distribution was lawful and reasonable, and that the insurer did not know 
and could not reasonably have known that the distribution might adversely 
affect the insurer’s ability to fulfill its contractual obligations. 

(h) Any person who was an affiliate that controlled the insurer when the 
distributions were paid is liable up to the amount of distributions it received. 
Any person who was an affiliate that controlled the insurer when the 
distributions were declared is liable up to the amount of distributions it would 
have received if they had been paid immediately. If two or more persons are 
liable with respect to the same distributions, they are jointly and severally 


hable. 
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i ( ion is the amount 
The maximum amount recoverable under this subsection is 

se if excess of all other available assets of the insolvent insurer to pay the 
t insurer’s contractual obligations. oer 

BRAT PRE person liable under subsection (h) of this section 1S insolvent, all of 
its affiliates that controlled it when the distribution was paid are jointly and 
severally liable for any resulting deficiency in the amount recovered from the 
insolvent affiliate. (1991, c. 681, s. 56.) 


§ 58-62-65: Repealed by Session Laws 1991, c. 681, s. 57. 


§ 58-62-66. Examination of the Association; annual report. 


The Association is subject to examination and regulation by the Commis- 
sioner. The Board shall submit to the Commissioner each year, not later than 
120 days after the Association’s fiscal year, a financial report in a form 
approved by the Commissioner and a report of its activities during the 
preceding fiscal year. (1991, c. 681, s. 56.) 


§ 58-62-70: Repealed by Session Laws 1991, c. 681, s. 57. 


§ 58-62-75. Tax exemptions. 


The Association shall be exempt from payment of all fees and all taxes levied 
by this State or any of its subdivisions, except taxes levied on real property. 
(TOTS termi 45cusarle) 


§ 58-62-76. Immunity. 


There is no liability by, and no cause of action of any nature arises against, 
any member insurer or its agents or employees, the Association or its agents or 
employees, members of the Board, the Commissioner or the Commissioner’s 
representatives, or insurance regulators or their representatives, for any act or 
omission by them in the performance of their powers and duties under this 
Article. This immunity extends to the participation in any organization of one 
or more other state associations of similar purposes and to any such organi- 
zation and its agents or employees. (1991, c. 681, s. 56.) 


§ 58-62-77. Actions not precluded. 


Nothing in this Article precludes any resident from bringing any action 
against the Association in any court of competent jurisdiction with respect to 


any contractual obligation arisi d tr 
1994), c. 678, 5. 26.) rising under covered policies. (1993 (Reg. Sess., 


§ 58-62-80: Repealed by Session Laws 1991, c. 681, s. 57. 


§ 58-62-81. Stay of proceedings; reopening default judg- 
ments, 


All proceedings in which the j 
State shall be stayed 60 Aare RY 
tation, or conservation is final to per 
on any matters germane to its pow 
decision, order, verdict or finding b 


ent insurer is a party in any court in this 
he date an order of liquidation, rehabili- 
mit proper legal action by the Association 
ers or duties. As to a judgment under any 
ased on default, the Association may apply 
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to have the judgment set aside by the same court that made the judgment and 
may defend against such suit on the merits. (1991 es 6381Ms.569) 


§ 58-62-85: Repealed by Session Laws 1991, c. 681, s. 57. 


§ 58-62-86. Prohibited advertisement of Article in insur- 
ance sales; notice to policyholders. 


(a) No person shall make, publish, disseminate, circulate, or place before the 
public, or cause directly or indirectly to be made, published, disseminated, 
circulated, or placed before the public, in any newspaper, magazine, or other 
publication, or in the form of a notice, circular, pamphlet, letter, or poster, or 
over any radio station or television station, or in any other way, any oral or 
written advertisement, announcement, or statement that uses the existence of 
the Association or this Article for the purpose of sale or solicitation of or 
inducement to purchase any kind of insurance covered by this Article. 
However, this subsection does not apply to the Association or any other person 
who does not sell or solicit insurance. 

(b) Within 180 days after the effective date of this Article, the Association 
shall prepare a summary document that describes the general purposes and 
current limitations of this Article and that complies with subsection (c) of this 
section. This document shall be submitted to the Commissioner for the 
Commissioner’s approval. Sixty days after receiving approval, no insurer may 
deliver a policy described in G.S. 58-62-21(b) to any person unless the 
document is delivered to that person before or at the time of delivery of the 
policy, unless subsection (d) of this section applies. The document shall also be 
available upon request by a policyholder. The distribution, delivery, contents, 
or interpretation of this document does not mean that either the policy or the 
policyholder would be covered in the event of the delinquency of a member 
insurer. The document shall be revised by the Association as amendments to 
this Article require. Failure to receive this document does not give any person 
greater rights than those stated in this Article. 

(c) The document prepared under subsection (b) of this section shall contain 
a clear and conspicuous disclaimer on its face. The Commissioner shall 
prescribe the form and content of the disclaimer. The disclaimer shall: 

(1) State the name and addresses of the Association and Department; 

(2) Prominently warn the policyholder that the Association may not cover 
the policy or, if coverage is available, it will be subject to substantial 
limitations and exclusions and conditioned on continued residence in 
this State; 

(3) State that the insurer and its agents are prohibited by law from using 
the existence of the Association for the purpose of sale or solicitation 
of or inducement to purchase any kind of insurance; 

(4) Emphasize that the applicant or policyholder should not rely on 
coverage under the Association when selecting an insurer; and 

(5) Provide other information as directed by the Commissioner. 

(d) No insurer or agent may deliver a policy described in G.S. 58-62-21(b) 
and excluded under G.S. 58-62-21(c) from coverage under this Article unless 
the insurer or agent, before or at the time of delivery, gives the policyholder a 
separate written notice that clearly and conspicuously discloses that the policy 
is not covered by the Association. The Commissioner shall prescribe the form 
and content of the notice. (1991, c. 681, s. 56.) 


1015 


$58-62-90 CH. 58. INSURANCE $58-63-1 
§ 58-62-90: Repealed by Session Laws 1991, ce. 681, s. 57. 
$ 58-62-92: Repealed by Session Laws 1993 (Reg. Sess., 1994), c. 678, s. 27. 


$ 58-62-95. Use of deposits made by impaired insurer. 


Notwithstanding any other provision of this Chapter pertaining to the use of 
deposits made by Insurance companies for the protection of policyholders, the 
Association shall receive, upen its request, from the Commissioner and may 
expend. any deposit or deposits made, whether or not made pursuant to 
statute, by an insurer determined to be impaired under this Article to the 
extent those deposits are needed by the Association to pay contractual 
obligations of that impaired insurer owed under covered policies as required by 
this Article. and to the extent those deposits are needed to pay all expenses of 
the Association relating to the impaired insurer: Provided that the Commis- 
sioner may retain and use an amount of the deposit up to ten thousand dollars 
($10,000) to defray administrative costs to be incurred by the Commissioner in 
carrying out his powers and duties with respect to the msolvent insurer, 
notwithstanding G.S. 58-5-70. The Association shall account to the Commis- 
sioner and the impaired insurer for all deposits received from the Commis- 
sioner under this section. After the deposits of the impaired insurer received by 
the Association under this section have been expended by the Association for 
the purposes set out in this section, the member insurers shall be assessed as 
provided by this Article to pay any remaining liabilities of the Association 
arising under this Article. (1979, c. 418; 1985, c. 666, s. 42: 1989, c. 452, s. 6; 
1995 (Rez. Sess., 1994). c. 678, s. 28.) 


ARTICLE 63. 
Unfair Trade Practices. 


$ 58-63-1. Declaration of purpose. 


_ ihe purpose of this Article is to regulate trade practices in the business of 
insurance in accordance with the intent of Congress as expressed in the Act of 
Congress of March 9. 1945 (Public Law 15, 79th Congress), by defining, or 
providing for the determination of, all such practices in this State which 
constitute unfair methods of competition or unfair or deceptive acts of practices 
and by prohibiting the trade practices so defined or determined. (1949. c. 1112.) 


Legal Periodicals. — For bricfdiscussionof Does Per Se Necessarily Preempt?” see 10 


“se Arce sce 27 NC L. Rev. 461 (1949). Campbell L. Rev. 487 (1988). 
sai —e ms — cis admunisirative law. see 58 For article, “The Learned Profession Exemp- 
NCL. Rey 1185 (1980). tion of the North Carolina Deceptive Trade 


For note. “Consumer Protection— The Unfair Practices Act- Th : i 2 2 
ae cz § rmecuon — th Ss: e Wrong Bright Line?” see 15 
Trade Practice Act and the Insurance Code Campbell L_ Rev. 223 (1993). 


CASE NOTES 


Tae purpose of this Article is not to Carolina Insurance Guaranty Association 
make these Pies the exclusive North for an msolvent imsurer’s violation of the Unfair 
Car SE rE. or unfair trade prac- or Deceptive Trade Practice Act. Bentley v. 
a hese Sep industry. Ray v. North Carolina Ins. Guar Ass'n, 107 N.C. App. 
eee amily — Ins. Co_ 430 F Supp. 1353 ‘11. 418 S.E.2d 705 (1992). 

“eee ale 2 : Federal Anti-Trust Law. — This Article 

No action will lie against the North was enacted to regulate trade practices in the 
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insurance business in accordance with direc- 
tives from federal anti-trust law. State ex rel. 
Comm’r of Ins. v. Integon Life Ins. Co., 28 N.C. 
App. 7, 220 S.E.2d 409 (1975). 

This Article does not so comprehensively reg- 
ulate unfair trade practices in the business of 
insurance in North Carolina as to preclude 
subjecting the acts complained of to the 
Sherman Anti-Trust Act, 15 U.S.C.A. § 1 et 
seq. Ray v. United Family Life Ins. Co., 430 F. 
Supp. 1353 (W.D.N.C. 1977). 

Claims based on tortious acts arising 
from this article are unassignable personal 
torts. Horton v. New South Ins. Co., 122 N.C. 
App. 265, 468 S.E.2d 856 (1996), cert. denied, 
— N.C. —, 472 S.E.2d 8 (1996). 

Recovery Under § 75-1.1. — Plaintiff can 
recover damages under § 75-1.1 even though 
unfair methods of competition perpetrated by 
persons engaged in the business of insurance 
are regulated by the insurance statutes which 
do not provide for civil damage actions. Ray v. 
United Family Life Ins. Co., 430 F. Supp. 1353 
(W.D.N.C. 1977). 

Unfair and deceptive acts and practices in 
the insurance industry are not regulated exclu- 
sively by this Article and may constitute the 


§ 58-63-5. Definitions. 
When used in this Article: 


ART. 63. UNFAIR TRADE PRACTICES 


§58-63-10 


basis of recovery under § 75-1.1. Ellis v. Smith- 
Broadhurst, Inc., 48 N.C. App. 180, 268 S.E.2d 
271 (1980). 

Recovery Under § 75-1.1. — Although it is 
true that jurisdiction under the Insurance Un- 
fair Trade Practices Act lies in the Commission- 
er’s office, unfair and deceptive acts in the 
insurance area are not regulated exclusively by 
this article, but are also actionable under § 75- 
1.1. Golden Rule Ins. Co. v. Long, 113 N.C. App. 
187, 439 S.E.2d 599 (1993). 

No Rate Setting Authority. — This Article 
generally, and $ 58-63-10 specifically, contain 
no authority to issue orders setting premium 
rates. State ex rel. Comm’r of Ins. v. Integon 
Life Ins. Co., 28 N.C. App. 7, 220 S.E.2d 409 
(AST aye 

Applied in Sharpe v. Nationwide Mut. Fire 
Ins. Co., 62 N.C. App. 564, 302 S.E.2d 893 
(1983); First Fin. Sav. Bank, Inc. v. American 
Bankers Ins. Co., 783 F. Supp. 963 (E.D.N.C. 
oe 

Cited in Pearce v. American Defender Life 
Ins. Co., 74 N.C. App. 620, 330 S.E.2d 9 (1985); 
Winston Realty Co. v. G.H.G., Inc., 314 N.C. 90, 
331 8.E.2d 677 (1985). 


(1) Repealed by Session Laws 1991, c. 720, s. 6. 

(2) “Person” means any individual, corporation, association, partnership, 
reciprocal exchange, interinsurer, Lloyds insurer, fraternal benefit 
society, and any other legal entity engaged in the business of insur- 
ance under this Chapter; and includes agents, brokers, limited 
representatives, and adjusters. (1949, c. 1112; 1987, c. 629, s. 10; 1991, 


c. 720, s. 6; 1999-244, s. 13.) 


Effect of Amendments. — Session Laws 
1999-244, s. 13, effective January 1, 2000, in 
subdivision (2), substituted “means” for “shall 


mean,” and substituted “under this Chapter; 
and includes agents” for “including agents.” 


CASE NOTES 


Business of Insurance Includes Inter- 
state Securities Transactions. — The pur- 
pose of North Carolina Unfair and Deceptive 
Trade Practice Act would be frustrated if per- 
sons who serve as vital links in the marketing 
chain are not considered to be within the scope 


of these statutes. Accordingly, the phrase “en- 
gaged in the business of insurance” should be 
construed to include persons who engaged in 
interstate securities transactions. First Fin. 
Sav. Bank, Inc. v. American Bankers Ins. Co., 
699 F. Supp. 1158 (E.D.N.C. 1988). 


§ 58-63-10. Unfair methods of competition or unfair and 
) deceptive acts or practices prohibited. 


No person shall engage in this State in any trade practice which is defined 
in this Article as or determined pursuant to this Article to be an unfair method 
of competition or an unfair or deceptive act or practice in the business of 


insurance. (1949, c. 1112.) 
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Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 


(1980). . 
For note, “Consumer Protection—The Unfair 
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Trade Practice Act and the Insurance Code: 
Does Per Se Necessarily Preempt?” see 10 
Campbell L. Rev. 487 (1988). 


CASE NOTES 


Nothing in this section grants authority 
to the Commissioner of Insurance to take 
any action whatsoever. It merely prohibits 
unfair methods of competition or unfair or 
deceptive acts or practices in the insurance 
industry, which are exhaustively defined in 
§ 58-63-15. State ex rel. Commr of Ins. v. 
Integon Life Ins. Co., 28 N.C. App. 7, 220 S.E.2d 
409 (1975). 

Limited Remedial Powers. — Moreover, 
§§ 58-63-20 and 58-63-25 and former § 58-63- 
30, which provide for the Commissioner’s 
power to act in regard to “any unfair method of 
competition or in any unfair or deceptive act or 
practice prohibited by G.S. 58-63-10 ...,” grant 
no remedial power to the Commissioner to 
remedy unfair trade practices other than the 
power to investigate, bring charges and issue 
cease and desist orders. State ex rel. Comm’r of 


Ins. v. Integon Life Ins. Co., 28 N.C. App. 7, 220 
S.E.2d 409 (1975). 

Charging of Excessive Rates Not within 
Prohibition of This Section. — Nothing in 
§ 58-63-15 declares the charging of excessive 
rates to be an act or practice within the prohi- 
bition of this section. State ex rel. Comm’r of 
Ins. v. Integon Life Ins. Co., 28 N.C. App. 7, 220 
S.E.2d 409 (1975). 

No Rate Setting Authority. — Clearly this 
Article generally, and this section specifically, 
contain no authority to issue orders setting 
premium rates. State ex rel. Comm’r of Ins. v. 
Integon Life Ins. Co., 28 N.C. App. 7, 220 S.E.2d 
409 (1975). 

Cited in Gray v. North Carolina Ins. Under- 
writing Ass’n, 132 N.C. App. 63, 510 S.E.2d 396 
(1999). 


§ 58-63-15. Unfair methods of competition and unfair or 
deceptive acts or practices defined. 


The following are hereby defined as unfair methods of competition and 
unfair and deceptive acts or practices in the business of insurance: 
(1) Misrepresentations and False Advertising of Policy Contracts. — 


Making, issuing, circulating, or causing to be made, issued or circu- 
lated, any estimate, illustration, circular or statement misrepresent- 
ing the terms of any policy issued or to be issued or the benefits or 
advantages promised thereby or the dividends or share of the surplus 
to be received thereon, or making any false or misleading statement 
as to the dividends or share or surplus previously paid on similar 
policies, or making any misleading representation or any misrepre- 
sentation as to the financial condition of any insurer, or as to the legal 
reserve system upon which any life insurer operates, or using any 
name or title of any policy or class of policies misrepresenting the true 
nature thereof, or making any misrepresentation to any policyholder 
insured in any company for the purpose of inducing or tending to 
; induce such policyholder to lapse, forfeit, or surrender his insurance. 
(2) False Information and Advertising Generally. — Making, publishing, 
sen aH ne, circulating, or placing before the public, or causing, 
irectly or indirectly, to be made, published, disseminated, circulated, 
or placed before the public, in a newspaper, magazine or other 
publication, or in the form of a notice, circular, pamphlet, letter or 
at or over any radio station, or in any other way, an advertise- 
ae teem ree ae or statement containing any assertion, repre- 
Ses a peabement with respect to the business of insurance or 
Hon pect to any person in the conduct of his insurance business, 

(3) De fan ve untrue, deceptive or misleading. 
any Sees disseminating, or circulating, 
g, abetting or encouraging the making, 
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publishing, disseminating or circulating of any oral or written state- 

ment or any pamphlet, circular, article or literature which is false, or 

maliciously critical of or derogatory to the financial condition of an 
insurer, and which is calculated to injure any person engaged in the 
business of insurance. 

(4) Boycott, Coercion and Intimidation. — Entering into any agreement to 
commit, or by any concerted action committing, any act of boycott, 
coercion or intimidation resulting in or tending to result in unreason- 
able restraint of, or monopoly in, the business of insurance. 

(5) False Financial Statements. — Filing with any supervisory or other 
public official, or making, publishing, disseminating, circulating or 
delivering to any person, or placing before the public, or causing 
directly or indirectly, to be made, published, disseminated, circulated, 
delivered to any person, or placed before the public, any false 
statement of financial condition of an insurer with intent to deceive. 

Making any false entry in any book, report or statement of any 
insurer with intent to deceive any agent or examiner lawfully ap- 
pointed to examine into its condition or into any of its affairs, or any 
public official to whom such insurer is required by law to report, or 
who has authority by law to examine into its condition or into any of 
its affairs, or, with like intent, willfully omitting to make a true entry 
of any material fact pertaining to the business of such insurer in any 
book, report or statement of such insurer. 

(6) Stock Operations and Insurance Company Advisory Board Contracts. 
— Issuing or delivering or permitting agents, officers, or employees to 
issue or deliver, agency company stock or other capital stock, or 
benefit certificates or shares in any common-law corporation, or 
securities or any special or any insurance company advisory board 
contracts or other contracts of any kind promising returns and profit 
as an inducement to insurance. 

(7) Unfair Discrimination. 

a. Making or permitting any unfair discrimination between individ- 
uals of the same class and equal expectation of life in the rates 
charged for any contract of life insurance or of life annuity or in 
the dividends or other benefits payable thereon, or in any other of 
the terms and conditions of such contract. 

b. Making or permitting any unfair discrimination between individ- 
uals of the same class and of essentially the same hazard in the 
amount of premium, policy fees, or rates charged for any policy or 
contract of accident or health insurance or in the benefits payable 
thereunder, or in any of the terms or conditions of such contract, 
or in any other manner whatever. 

c. Making or permitting any unfair discrimination between or among 
individuals or risks of the same class and of essentially the same 
hazard by refusing to issue, refusing to renew, cancelling, or 
limiting the amount of insurance coverage on a property or 
casualty risk because of the geographic location of the risk, 
unless: 

1. The refusal or limitation is for the purpose of preserving the 
solvency of the insurer and is not a mere pretext for unfair 
discrimination, or 

2. The refusal, cancellation, or limitation is required by law. 

d. Making or permitting any unfair discrimination between or among 
individuals or risks of the same class and of essentially the same 
hazard by refusing to issue, refusing to renew, cancelling, or 
limiting the amount of insurance coverage on a residential 
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property risk, or the personal property contained therein, because 

of the age of the residential property, unless: 

1. The refusal or limitation is for the purpose of preserving the 
solvency of the insurer and is not a mere pretext for unfair 
discrimination, or niga 

2. The refusal, cancellation, or limitation is required by law. 

ates. : 
7 eee as otherwise expressly provided by law, knowingly permit- 
ting or offering to make or making any contract of life insurance, 
life annuity or accident and health insurance, or agreement as to 
such contract other than as plainly expressed in the contract 
issued thereon, or paying or allowing, or giving or offering to pay, 
allow, or give, directly or indirectly, as inducement to such 
insurance, or annuity, any rebate of premiums payable on the 
contract, or any special favor or advantage in the dividends or 
other benefits thereon, or any valuable consideration or induce- 
ment whatever not specified in the contract; or giving, or selling, 
or purchasing or offering to give, sell, or purchase as inducement 
to such insurance or annuity or in connection therewith, any 
stocks, bonds, or other securities of any insurance company or 
other corporation, association, or partnership, or any dividends or 
profits accrued thereon, or anything of value whatsoever not 
specified in the contract. 

b. Nothing in subdivision (7) or paragraph a of subdivision (8) of this 
section shall be construed as including within the definition of 
discrimination or rebates any of the following practices: 

1. In the case of any contract of life insurance or life annuity, 
paying bonuses to policyholders or otherwise abating their 
premiums in whole or in part out of surplus accumulated 
from nonparticipating insurance, provided, that any such 
bonuses or abatement of premiums shall be fair and equita- 
ble to policyholders and for the best interests of the company 
and its policyholders; 

2. In the case of life insurance policies issued on the industrial 
debit plan, making allowance to policyholders who have 
continuously for a specified period made premium payments 
directly to an office of the insurer in an amount which fairly 
represents the saving in collection expense; 

3. Readjustment of the rate of premium for a group insurance 
policy based on the loss or expense experienced thereunder, 
at the end of the first or any subsequent policy year of 
insurance thereunder, which may be made retroactive only 

_ for such policy year. 

c. No insurer or employee thereof, and no broker or agent shall pay, 
allow, or give, or offer to pay, allow, or give, directly or indirectly, 
as an inducement to insurance, or after insurance has been 
effected, any rebate, discount, abatement, credit or reduction of 
the premium named in a policy of insurance, or any special favor 
or advantage in the dividends or other benefits to accrue thereon, 
or any valuable consideration or inducement whatever, not spec- 
esd fu the policy of insurance. Nothing herein contained shall be 

onstrued as prohibiting the payment. of commissions or other 
as eae to regularly appointed and licensed agents and to 
pane ay licensed by this State; nor as prohibiting any 

Participating insurer from distributing to its policyholders divi- 


dends Savings or the unused . t 
ws or unab 7 
and premium deposits. absorbed portion of premiums 
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(9) Advertising of Health, Accident or Hospitalization Insurance. — In all 
advertising of policies, certificates or service plans of health, accident 
or hospitalization insurance, except those providing group coverage, 
where details of benefits provided by a particular policy, certificate or 
plan are set forth in any advertising material, such advertising 
material shall contain reference to the major exceptions or major 
clauses limiting or voiding liability contained in the policy, certificate 
or plan so advertised. The references to such exceptions or clauses 
shall be printed in a type no smaller than that used to set forth the 
benefits of the policy, certificate or plan. In all advertising of such 
policies, certificates or plans which contain a cancellation provision or 
a provision that the policies, certificates or plans may be renewed at 
the option of the company or medical service corporation only, such 
advertising material shall contain clear and definite reference to the 
fact that the policies, certificates or plans are cancellable or that the 
same may be renewed at the option of the company only. 

In advertising, sale, or solicitation for sale of any insurance policy 
represented or advertised to afford coverages and benefits supplemen- 
tal to or in addition to Medicare coverage, all such advertising 
materials, except for advertisements which have as their objective the 
creation of a desire to inquire further about an insurance product and 
do nothing more than generally describe the product and invite 
inquiries for costs and further details of the coverage, including 
limitations, exclusions, reductions or limitations and terms under 
which the policy may be continued in force, in whatever medium, and 
all solicitation and presentations for the sale of such policies, shall 
contain specific references to major exclusions or major exceptions 
that may result in voiding liability or in a reduction of benefits below 
those primarily advertised. When such policies contain a coordination 
of benefits clause whereby benefits are limited by or prorated with 
other outstanding coverages, such provision shall be called to the 
attention of the prospective purchaser by conspicuously printed type 
no smaller than 10 point type. When such policies are advertised to 
provide coverage above Medicare payments, but contain provisions 
limiting benefits to those approved for payment by Medicare under 
Part B, such limitation in benefits shall be called to the attention of 
the prospective purchaser regardless of the advertising medium; and 
when policies containing such provisions are delivered, there shall be 
incorporated therein the language or affixed thereto a sticker in 
conspicuously printed type no smaller than 10 point type stating: 
CAUTION: POLICY BENEFITS ARE LIMITED TO THOSE AP- 
PROVED BY MEDICARE FOR PAYMENT. Any person engaged in 
the solicitation or sale of such supplemental Medicare policies in this 
State shall, as a part of the application, determine and list on the 
application all policies of Medicare supplement or other health insur- 
ance currently in force that cover the prospective insured. In compil- 
ing such information, the person is entitled to rely upon information 
furnished by the prospective purchaser or insured. 

(10) Soliciting, etc., Unauthorized Insurance Contracts in Other States. 
— Soliciting, advertising or entering into insurance contracts in 
foreign states and any other jurisdiction in which such domestic 
insurer is not licensed in accordance with the laws of such state or 
jurisdiction, except as provided in G.S. 58-14-5. 

(11) Unfair Claim Settlement Practices. — Committing or performing 
with such frequency as to indicate a general business practice of any 
of the following: Provided, however, that no violation of this subsec- 
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tion shall of itself create any cause of action in favor of any person 

other than the Commissioner: ae 

a. Misrepresenting pertinent facts or insurance policy provisions 
relating to coverages at issue; 

b. Failing to acknowledge and act reasonably promptly upon commu- 
nications with respect to claims arising under insurance policies; 

c. Failing to adopt and implement reasonable standards for the 
prompt investigation of claims arising under insurance policies; 

d. Refusing to pay claims without conducting a reasonable investiga- 
tion based upon all available information; a8 

e. Failing to affirm or deny coverage of claims within a reasonable 
time after proof-of-loss statements have been completed; . 

f. Not attempting in good faith to effectuate prompt, fair and equita- 
ble settlements of claims in which liability has become reasonably 
clear; 

g. Compelling [the] insured to institute litigation to recover amounts 
due under an insurance policy by offering substantially less than 
the amounts ultimately recovered in actions brought by such 
insured; 

h. Attempting to settle a claim for less than the amount to which a 
reasonable man would have believed he was entitled; 

i. Attempting to settle claims on the basis of an application which was 
altered without notice to, or knowledge or consent of, the insured; 

j. Making claims payments to insureds or beneficiaries not accompa- 
nied by [a] statement setting forth the coverage under which the 
payments are being made; 

k. Making known to insureds or claimants a policy of appealing from 
arbitration awards in favor of insureds or claimants for the 
purpose of compelling them to accept settlements or compromises 
less than the amount awarded in arbitration; 

1. Delaying the investigation or payment of claims by requiring an 
insured claimant, or the physician, of [or] either, to submit a 
preliminary claim report and then requiring the subsequent 
submission of formal proof-of-loss forms, both of which submis- 
sions contain substantially the same information; 

m. Failing to promptly settle claims where liability has become 
reasonably clear, under one portion of the insurance policy 
coverage in order to influence settlements under other portions of 
the insurance policy coverage; and 

n. Failing to promptly provide a reasonable explanation of the basis 
in the insurance policy in relation to the facts or applicable law for 

_ denial of a claim or for the offer of a compromise settlement. 
(12) Misuse of borrowers’ confidential information. Soliciting, accepting, 
or using any information from a lender concerning policies of insur- 
ance held by such lender as a mortgagee of real property, except from 

a lender who is an insurer where the loan has been made by or sold or 

ihe for sale to such insurer. Provided, however, this subdivision shall 

not apply to the use of such information by a lender for the solicitation 
of life or accident and health insurance. 
(13) spt as eater ache on Loan Transactions. — In connection with 

Bothveeeinaaa. 0) a it secured by real or personal property or 
peel & the applicant to procure property and casualty insur- 

cae ur ra as which results in coverage which exceeds the 

ue 

extension of credit. i aniriaeeean oa ee iad os ae 3 

extension of credit, requiri Mabe CRE e Thar ane a 

» requiring the applicant to procure life or health 
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insurance against any one risk which exceeds the amount of the loan. 
In connection with a loan secured by both real and personal property, 
requiring credit property insurance, as defined in G.S. 58-57-90, on 
the personal property. For the purposes of this subsection “amount of 
loan” shall be deemed to be the amount of principal and accrued 
interest to be paid by the debtor including other allowable charges. 
(1949, c. 1112; 1955, c. 850, s. 3; 1967, c. 935, s. 2; 1975, c. 668; 1983, 
c. 831; 1985 (Reg. Sess., 1986), c. 1027, ss. 18, 20; 1987, c. 787, ss. 1, 


3.) 


Editor’s Note. — Session Laws 1955, c. 850, 
which added subdivision (9), provided in s. 12 
that the amendment would be applicable to 
hospital and medical service corporations un- 
der Chapter 57 (now Articles 65 and 66 of 
Chapter 58) to the same extent as to insurers 
under Articles 1 through 64 of this Chapter. 

Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


For note, “Bad Faith Refusal to Pay First- 
Party Insurance Claims: A Growing Recogni- 
tion of Extra-Contract Damages,” see 64 N.C.L. 
Rev. 1421 (1986). 

For article, “North Carolina’s Cautious Ap- 
proach Toward the Imposition of Extracontract 
Liability on Insurers for Bad Faith,” see 21 
Wake Forest L. Rev. 957 (1986). 


CASE NOTES 


Purpose and Applicability. — The statu- 
tory provisions which prohibit an insurer or 
insurance agent from “discrimination” in set- 
ting rates for any person are obviously designed 
to prohibit an insurance agent or company from 
charging reduced or excessive insurance rates 
contrary to the established rating rules appli- 
cable to the risk and are not applicable to rate 
making. State ex rel. Comm’r of Ins. v. North 
Carolina Rate Bureau, 75 N.C. App. 201, 331 
S.E.2d 124, cert. denied, 314 N.C. 547, 335 
S.E.2d 319 (1985). 

Claims based on tortious acts arising 
from this article are unassignable personal 
torts. Horton v. New South Ins. Co., 122 N.C. 
App. 265, 468 S.E.2d 856 (1996), cert. denied, 
— N.C. —, 472 S.E.2d 8 (1996). 

A private right of action under this section 
and § 75-1.1 may not be asserted by a third- 
party claimant against the insurer of an ad- 
verse party. Wilson v. Wilson, 121 N.C. App. 
662, 468 S.E.2d 495 (1996). 

Third-Party Action. — Allowing a third- 
party action because of a violation of this sec- 
tion would require the insurer to act in the best 
interests of the party adverse to its insured and 
would likely put the insurer in a position of 
conflict with its insured. Wilson v. Wilson, 121 
N.C. App. 662, 468 S.E.2d 495 (1996). 

North Carolina does not recognize any cause 
of action under either this section or § 75-1.1 
for unfair or deceptive trade practices by third- 
party claimants against the insurance company 
of an adverse party. Lee v. Mutual Cmty. Sav. 
Bank, 136 N.C. App. 808, 525 S.E.2d 854 
(2000). 

The prohibition against discrimination 


in rates is directed to insurers, agents, brokers 
and other representatives of insurers. Hyde 
Ins. Agency, Inc. v. Dixie Leasing Corp., 26 N.C. 
App. 138, 215 8.E.2d 162 (1975). 

The sanctions provided by statutes for 
violations of the antirebate provisions are 
directed to the insurers, agents, brokers or 
other representatives. The statutes do not de- 
clare that contracts in violation of the 
antirebate provision are void. Hyde Ins. 
Agency, Inc. v. Dixie Leasing Corp., 26 N.C. 
App. 188, 215 S.E.2d 162 (1975). 

Nothing in this section declares the 
charging of excessive rates to be an act or 
practice within the prohibition of § 58-63- 
5. State ex rel. Comm’r of Ins. v. Integon Life 
Ins. Co., 28 N.C. App. 7, 220 S.E.2d 409 (1975). 

A violation of this section as a matter of 
law constitutes an unfair or deceptive 
trade practice in violation of § 75-1.1. Pearce 
v. American Defender Life Ins. Co., 316 N.C. 
461, 343 S.E.2d 174 (1986); Miller v. Nation- 
wide Mut. Ins. Co., 112 N.C. App. 295, 435 
S.E.2d 537 (1993), cert. denied, 335 N.C. 770, 
442 S.E.2d 519 (1994). 

A violation of this section is, as a matter of 
law, a violation of § 75-1.1. North Carolina 
Chiropractic Ass’n v. Aetna Cas. & Sur. Co., 89 
N.C. App. 1, 365 S.E.2d 312 (1988). 

This section governs unfair methods of com- 
petition or deceptive acts or practices in the 
insurance industry; however, the insurance 
commissioner’s enforcement of this Chapter is 
not the exclusive state remedy for unfair trade 
practices in the insurance industry, as this 
chapter does not create a private right of action, 
but a violation of this section as a matter of law 


1023 


$58-63-15 


constitutes a violation of § 75-1.1. United 
States Fire Ins. Co. v. Nationwide Mut. Ins. Co., 
735 F. Supp. 1320 (E.D.N.C. 1990). 

Violation of any form of conduct listed oper- 
ates as a per se instance of unfair and deceptive 
trade practice under § 75-1.1. Murray v. Na- 
tionwide Mut. Ins. Co., 123 N.C. App. 1, 472 
S.E.2d 358 (1996). 

Subsection (11) enumerates a list of practices 
which are, as a matter of law, instances of 
unfair and deceptive conduct. Murray v. Na- 
tionwide Mut. Ins. Co., 123 N.C. App. 1, 472 
S.E.2d 358 (1996). 

Failure to Settle Insurance Claim Vio- 
lates Both § 75-1.1 And This Section. — 
Defendant/Insurer violated § 75-1.1 by “not 
attempting in good faith to effectuate prompt, 
fair and equitable settlements of claims in 
which liability has become reasonably clear” as 
well as the provisions of this section. Gray v. 
North Carolina Ins. Underwriting Ass’n, 352 
N.C. 61, 529 S.E.2d 676 (2000). 

Failure to Prove Unfair Claims Prac- 
tices Does Not Necessitate Judgment 
Against a Related Claim. — Award of treble 
damages and attorney fees under the North 
Carolina Unfair and Deceptive Trade Practices 
Act was not precluded by earlier summary 
judgment for the insurer on insured’s claim 
under the North Carolina Unfair Claims Set- 
tlement Practices Act; failure to prove unfair 
claims practices does not independently neces- 
sitate judgment as a matter of law against a 
related claim for unfair trade practices. High 
Country Arts & Craft Guild v. Hartford Fire 
Ins. Co., 126 F.3d 629 (4th Cir. 1997). 

Showing of General Business Practice. 
— Before there is a violation of this statute, a 
plaintiff must allege that a defendant has en- 
gaged in the prohibited practice with such 
frequency as to indicate a general business 
practice. Whiteville Oil Co. v. Federated Mut. 
Ins. Co., 889 F. Supp. 241 (E.D.N.C. 1995), 
aff'd, 87 F.3d 1310 (4th Cir. 1996); Gray v. 
North Carolina Ins. Underwriting Ass’n, 132 
N.C. App. 63, 510 S.E.2d 396 (1999). 

Where plaintiff in underlying action failed to 
allege specific facts indicating that defendant 
engaged in any prohibited practice with suffi- 
cient frequency, as required by statute, and 
because North Carolina case law does not place 
a duty on the insurer to interpret policies for 
the insured, plaintiff’s claim against insurer for 
unfair and deceptive trade practices would not 
be allowed to go forward. Whiteville Oil Co. v 
Federated Mut. Ins. Co., 889 F Supp. 241 
(E.D.N.C. 1995), aff’d, 87 F.3d 1310 (4th Cir 
1996). 

Insured failed to allege that the commercial 
general liability insurer engaged in any prohib- 
ited practices with sufficient frequency to con- 
stitute a general business practice for purposes 
of a claim for unfair and deceptive trade prac- 
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tices. Wake Stone Corp. v. Aetna Cas. & Sur. 
Co., 995 F. Supp. 612 (E.D.N.C. 1998). 

Article Violation Was Not Required to 
Show Violation of Consumer Protection 
Chapter. — Excess and umbrella insurers 
were not required to prove a violation of Article 
3A of this Chapter, The Unfair Trade Practices 
Article of the Insurance Statutes, in order to 
show a violation of Chapter 75. United States 
Fire Ins. Co. v. Nationwide Mut. Ins. Co., 735 F. 
Supp. 1320 (E.D.N.C. 1990), decided under law 
in effect prior to the 1985 amendment. 

Misrepresentation Within Scope of Sec- 
tion. — Misrepresentation of the nature of the 
insurance coverage by defendants clearly 
placed their conduct within the scope of this 
section. First Fin. Sav. Bank, Inc. v. American 
Bankers Ins. Co., 699 F. Supp. 1158 (E.D.N.C. 
1988). 

Misrepresentation of Owner and Benefi- 
ciary. — Misrepresentation to policy holder by 
the insurance carrier as to who was the owner 
and who was the beneficiary of the policy did 
not constitute an unfair practice; subsection (1) 
is directed at false statements connected with 
sale of insurance policies and an insurance 
company gains no advantage if it incorrectly 
advises a person as to who is the owner or 
beneficiary of a policy. Jefferson-Pilot Life Ins. 
Co. v. Spencer, 336 N.C. 49, 442 S.E.2d 316 
(1994). 

Failure to disclose information may be 
tantamount to misrepresentation and thus 
an unfair or deceptive practice. Kron Medical 
Corp. v. Collier Cobb & Assocs., 107 N.C. App. 
331, 420 S.E.2d 192, cert. denied, 333 N.C. 168, 
424 S.E.2d 910 (1992), appeal dismissed, 333 
N.C. 345, 426 S.E.2d 706 (1993). 

Prohibited Act Under Subsection (11) 
Must Be Alleged as General Practice. — In 
order to establish a claim for relief under sub- 
section (11) of this section, plaintiff must allege 
not only that defendant engaged in the prohib- 
ited acts under the statute, but also, that de- 
fendant engaged in the prohibited acts with 
such frequency as to indicate a general prac- 
tice. von Hagel v. Blue Cross & Blue Shield, 91 
N.C. App. 58, 370 S.E.2d 695 (1988). 

“With Such Frequency as to Indicate 
General Business Practice.” — Where plain- 
tiffs did not allege that defendant’s insurance 
agency and agent violated any of the acts pro- 
hibited by subdivision (11) “with such fre- 
quency as to indicate a general business prac- 
tice,” they failed to establish a claim premised 
on violation of that statute, and judgment dis- 
missing their claim was properly entered as to 
that issue. Belmont Land & Inv. Co. v. Standard 
Fire Ins. Co., 102 N.C. App. 745, 403 S.E.2d 924 
(1991). 

Arbitrary Requirement of Unnecessary 
Medical Reports. — Arbitrarily requiring, 
under a mortgage payment disability policy, 
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costly, difficult to obtain medical reports that 
are clearly unnecessary and serve no legitimate 
purpose, as when the insurer already has proof 
from .a doctor, or the circumstances clearly 
indicate that the insured’s disability is not 
episodic but will extend beyond the current 
period benefits are applied for, is an unfair 
trade .practice. Douglas v. Pennamco, Inc., 75 
N.C. App. 644, 331 S.E.2d 298, cert. denied, 314 
N.C. 664, 336 S.E.2d 399 (19835). 

Monthly Proof of Disability. — The re- 
quirement, under a mortgage payment disabil- 
ity policy, that the insured, whose injury was of 
uncertain duration and subject to improve- 
ment, submit proof of his disability each month 
benefits were applied for, did not constitute an 
unfair and deceptive trade practice. Douglas v. 
Pennamco, Inc., 75 N.C. App. 644, 331 S.E.2d 
298, cert. denied, 314 N.C. 664, 336 S.E.2d 399 
(1985). 

The average consumer would not have 
understood the below-quoted statement, in- 
cluded in a letter written by an employee of an 
insurer in response to an inquiry by an agent of 
the insured as to the extent of the insured’s 
coverage while he was in military service, to 
mean that the remaining exceptions to cover- 
age, including an “air craft except,” set out in 
the “accidental death rider” would no longer be 
applied: “However, in addition to the basic 
policy, this accidental death rider would also be 
payable should his death occur while in the 
Armed Forces but not as a result of an act of 
war.’ Pearce v. American Defender Life Ins. Co., 
74 N.C. App. 620, 330 S.E.2d 9, aff'd in part and 
rev'd in part, 316 N.C. 461, 343 S.E.2d 174 
(1986). 

Refusal of Insurers to Cover Chiroprac- 
tors for Workers’ Compensation Purposes. 
— Plaintiff chiropractors, alleging that defen- 
dant insurance companies had interfered with 
their contractual rights by refusing to honor 
employers’ choices of chiropractors as providers 
of health care treatment to employees under 
the Workers’ Compensation Act, that defen- 
dants had misrepresented to employer insureds 
that their workers’ compensation policies did 
not provide coverage for chiropractic treat- 
ment, that said misrepresentations were unfair 
and deceptive trade practices in violation of 
§ 75-1.1, and that defendants had conspired 
among themselves and with members of the 
medical profession to deprive plaintiffs of busi- 
ness opportunities by refusing to pay for 
chiropractic services provided in compliance 
with the act, an illegal restraint of trade in 
violation of § 75-1 and federal law, could not 
maintain their action in superior court without 
first seeking relief from the Industrial Commis- 
sion. North Carolina Chiropractic Ass’n_v. 
Aetna Cas. & Sur. Co., 89 N.C. App. 1, 365 
S.E.2d 312 (1988), remanding case to the trial 
court for entry of an order staying plaintiffs’ 
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action pending a determination of the underly- 
ing workers’ compensation issues by the Com- 
mission. 

Failure to allege more than a single re- 
fusal by insurance company to settle a 
claim is fatal to a cause of action under subdi- 
vision (11) of this section. Marshburn v. Associ- 
ated Indem. Corp., 84 N.C. App. 365, 353 
S.H.2d° 123, ‘cert. denied, 319 N.C» 673:.356 
S.H.2d 779 (1987). 

Insurer Not Entitled to Motion for Sum- 
mary Judgment. — Since failing to adopt and 
implement reasonable standards for the 
prompt investigation of claims arising under 
insurance policies and not attempting in good 
faith to effectuate prompt, fair and equitable 
settlements of claims in which liability has 
become reasonably clear and which are prohib- 
ited by this Chapter with regard to first party 
claims, these practices, if found by the jury, 
could support a finding of unfair or deceptive 
acts or practices under Chapter 75; therefore, 
there was a genuine issue as to material fact 
and primary insurer was not entitled to motion 
for summary judgment on unfair trade prac- 
tices claim of excess and umbrella insurers. 
United States Fire Ins. Co. v. Nationwide Mut. 
Ins. Co., 735 F. Supp. 1320 (E.D.N.C. 1990), 
decided under law in effect prior to 1985 
amendment. 

Material Issue of Fact Existed That 
Underinsurance Coverage Was Worthless. 
— Where plaintiff paid additional annual pre- 
miums for underinsured motorist coverage to 
defendant insurance company, where plaintiff 
subsequently was involved in automobile acci- 
dent which caused him serious injuries result- 
ing in medical expenses exceeding $100,000, 
and where after plaintiff settled with driver of 
other automobile for $25,000, defendant denied 
liability for any additional expenses by claim- 
ing its responsibility under the $25,000 
underinsurance coverage was reduced by plain- 
tiff’s $25,000 settlement with the other driver, 
insurers’ renewal of plaintiff’s minimum limits 
underinsurance, without disclosing its true 
value, was evidence of an unfair trade practice. 
Davidson v. Knauff Ins. Agency, Inc., 93 N.C. 
App. 20, 376 S.E.2d 488, cert. denied, 324 N.C. 
577, 301 91.20 772 (1989). 

Evidence held insufficient to show a vi- 
olation of subsections (2) or (4) of this 
section. Dull v. Mutual of Omaha Ins. Co., 85 
N.C. App. 310, 354 S.E.2d 752, cert. denied, 320 
N.C. 512, 358 S.E.2d 518 (1987). 

Bad Faith Refusal to Settle. — No abuse of 
discretion was found where a jury awarded 
$225,000.00 against an insurance company for 
bad faith refusal to settle. Lovell v. Nationwide 
Mut. Ins. Co., 108 N.C. App. 416, 424 S.E.2d 
181, aff’d in part; discretionary review improv- 
idently granted in part, 334 N.C. 682, 435 
S.E.2d 71 (1993). 
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Dismissal of Claim Upheld. — Where 
plaintiff failed to allege any facts supporting a 
violation of subdivision (11) of this section, and 
failed to plead that alleged violations occurred 
“with such frequency as to indicate a general 
business practice,” the court did not err in 
dismissing a claim under this section. Beasley 
vy. National Sav. Life Ins. Co., 75 N.C. App. 104, 
330 S.E.2d 207, cert. improvidently allowed, 
316 N.C. 372, 341 S.E.2d 338 (1986). 

Because a necessary element of a claim for 
unfair or deceptive practices in the business of 
insurance which must be alleged is that the 
forbidden act complained of was done “with 
such frequency as to indicate a general busi- 
ness practice,” and the only factual allegation 
bearing thereon in plaintiff’s claim was that 
defendants “knowingly misrepresented the 
plaintiff’s insurance coverage and failed to act 
with reasonable promptness in response to 
plaintiff’s claim,” the trial judge did not err in 
dismissing the claim. Alexvale Furn., Inc. v. 
Alexander & Alexander, 93 N.C. App. 478, 378 
S.E.2d 436, cert. denied, 325 N.C. 228, 381 
§.E.2d 783 (1989). 

Plaintiff who sued defendant/insurance com- 
pany for unfair and deceptive practices and 
acts, when it raised his insurance premiums 
after paying a claim which he repeatedly in- 
formed the insurer was fraudulent, failed to 
state facts sufficient to survive summary judg- 
ment under this section. Where the defendant’s 
advertising claimed that it did not want to pay 
false claims, the plaintiff should have alleged 
that it did want to, not merely that it did, and 
where the defendant failed to adequately inves- 
tigate the claim, the plaintiff should have al- 
leged that the defendant did not act promptly 
in doing so. Cash v. State Farm Mut. Auto. Ins. 
Co., 187 N.C. App. 192, 528 S.E.2d 372 (2000). 

Statute of limitations on defendant’s un- 
fair trade practice claim, based upon a vio- 
lation of subdivision (1) of this section, did not 
begin to run until her deceased husband could 
no longer make alternative financial arrange- 
ments to provide for defendant. Whether defen- 
dant’s claim was barred by the statute of limi- 
tations, then, was dependent upon the 
resolution of the factual issue of her deceased 
husband's financial status from the time of the 
misrepresentations made by insurance com- 
pany as to the identity of the beneficiary of 
decedent’s insurance policies until his death. 
Jefferson-Pilot Life Ins. Co. v. Spencer, 110 N.C. 
App. 194, 429 S.B.2d 583 (1993), rev’d on other 
grounds, 336 N.C. 49, 442 S.F.2d 316 (1994). 

Showing of Bad Faith, etc., Creates Jury 
Question on Punitive Damages. — Where 
claimant forecasts evidence that insurance 
company's delay in payment has no good faith 
basis in fact and 1s accompanied by aggravated 
conduct, the claimant is entitled to take his 
case of punitive damages to the jury. Robinson 
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vy. North Carolina Farm Bureau Ins. Co., 86 
N.C. App: 44, 30685. 6200 9924(1987) ocert. 
denied, 321 N.C. 592, 364 S.E.2d 140 (1988). 

Facts Sufficient to State Claim for Puni- 
tive Damages. — Plaintiff’s allegations that 
defendant had violated subdivision (11) of this 
section did not alone determine the validity of 
his claim for punitive damages; rather, the 
facts pleaded in the complaint determined 
whether the complaint stated a claim upon 
which relief could be granted. Thus, plaintiff’s 
complaint stated a claim for punitive damages 
based on aggravated and oppressive tortious 
conduct, and the trial court erred in dismissing 
plaintiff’s cause of action for those damages. 
Smith v. Nationwide Mut. Fire Ins. Co., 96 N.C. 
App. 215, 385 S.E.2d 152 (1989), cert. denied, 
326 N.C. 365, 389 S.E.2d 816 (1990). 

Punitive Damages Not Precluded by 
Eventual Payment Where Bad Faith 
Present. — An action for punitive damages 
from tortious conduct of an insurance company 
is not precluded when the company eventually 
pays, if bad faith delay and aggravating con- 
duct is present. Robinson v. North Carolina 
Farm Bureau Ins. Co., 86 N.C. App. 44, 356 
S.E.2d 392 (1987), cert. denied, 321 N.C. 592, 
364 S.E.2d 140 (1988). 

The plaintiffs’s claim of unfair and de- 
ceptive trade practices failed where defen- 
dants stood to gain very little from misleading 
the plaintiffs by expanding their existing insur- 
ance policy to cover inventory in a basement 
that was uninsurable under the policy; where 
the effect of defendants’ actions in the market- 
place would be negligible; and where the flood 
insurance sought by plaintiffs was not avail- 
able among competing insurers so that no un- 
fair advantage was or could be gained from 
defendants’ actions. Erler v. Aon Risks Servs., 
Inc., 141 N.C. App. 312, 540 S.E.2d 65 (2000). 

Applied in Smith v. King, 52 N.C. App. 158, 
277 §.E.2d 875 (1981). 

Stated in Westchester Fire Ins. Co. v. 
Johnson, — F. Supp. 2d —, 2000 U.S. Dist. 
LEXIS 5001 (M.D.N.C. Jan. 6, 2000). 

Cited in Hooper v. Liberty Mut. Ins. Co., 84 
N.C. App. 549, 353 S.E.2d 248 (1987); Pelican 
Watch v. United States Fire Ins. Co., 90 N.C. 
App. 150, 367 S.E.2d 351 (1988); Pelican Watch 
v. United States Fire Ins. Co., 323 N.C. 700, 375 
S.E.2d 161 (1989); First Fin. Sav. Bank, Inc. v. 
American Bankers Ins. Co., 783 F. Supp. 963 
(E.D.N.C. 1991); Isenhour v. Universal Under- 
writers Ins. Co., 341 N.C. 597, 461 S.E.2d 317 
(1995); Braddy v. Nationwide Mut. Liab. Ins. 
Co., 122 N.C. App. 402, 470 S.E.2d 820 (1996); 
North Carolina Steel, Inc. v. National Council 
on Comp. Ins., 123 N.C. App. 163, 472 S.E.2d 
578 (1996), aff'd in part and rev’d in part, 347 
N.C. 627, 496 S.E.2d 369 (1998); Members 
Interior Constr., Inc. v. Leader Constr. Co., 124 
N.C. App. 121, 476 S.E.2d 399 (1996); Wake 
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County Hosp. Sys. v. Safety Nat’l Cas. Corp., 
127 N.C. App. 33, 487 S.E.2d 789 (1997), cert. 
denied, 347 N.C. 410, 494 S.E.2d 600 (1997). 


ART. 63. UNFAIR TRADE PRACTICES 


§58-63-25 


§ 58-63-20. Power of Commissioner. 


The Commissioner shall have power to examine and investigate into the 
affairs of every person engaged in the business of insurance in this State in 
order to determine whether such person has been or is engaged in any unfair 
method of competition or in any unfair or deceptive act or practice prohibited 


by G.S. 58-63-10. (1949, c. 1112; 1991, c. 720, s. 62.) 


Legal Periodicals. — For note, “Consumer 
Protection—The Unfair Trade Practice Act and 


the Insurance Code: Does Per Se Necessarily 
Preempt?” see 10 Campbell L. Rev. 487 (1988). 


CASE NOTES 


+ Limited Remedial Power. — Section 58- 
63-25 and former § 58-63-30 and this section, 
which provide for the Commissioner’s power to 
act in regard to “any unfair method of compe- 


investigate, bring charges and issue cease and 
desist orders. State ex rel. Comm’r of Ins. v. 
Integon Life Ins. Co., 28 N.C. App. 7, 220 S.E.2d 
409 (1975). 


tition or in any unfair or deceptive act or 
practice prohibited by § 58-63-10 ...,” grant no 
remedial power to the Commissioner to remedy 
unfair trade practices other than the power to 


Cited in North Carolina Chiropractic Ass'n v. 
Aetna Cas. & Sur. Co., 89 N.C. App. 1, 365 
S.E.2d 312 (1988). 


§ 58-63-25. Hearings, witnesses, appearances, production 
: of books and service of process. 


(a) When the Commissioner has reason to believe that any person has been 
engaged or is engaging in this State in any unfair method of competition or any 
unfair or deceptive act or practice defined in G.S. 58-63-15 or under G.S. 
58-63-65, and that a proceeding by the Commissioner on the matter would be 
in the interest of the public, the Commissioner shall issue and serve upon the 
person a statement of the charges in that respect and a notice of the hearing 
on the matter to be held at the time and place fixed in the notice, which shall 
not be less than 10 days after the date of the service of the notice. 

(b) At the time and place fixed for such hearing, such person shall have an 
opportunity to be heard and to show cause why an order should not be made by 
the Commissioner requiring such person to cease and desist from the acts, 
methods or practices so complained of. Upon good cause shown, the Commis- 
sioner shall permit any person to intervene, appear and be heard at such 
hearing by counsel or in person. 

(c) Nothing contained in this Article shall require the observance at any 
such hearing of formal rules of pleading or evidence. 

(d) The Commissioner, upon such hearing, may administer oaths, examine 
and cross-examine witnesses, receive oral and documentary evidence, and 
shall have the power to subpoena witnesses, compel their attendance, and 
require the production of books, papers, records, correspondence, or other 
documents which he deems relevant to the inquiry. The Commissioner, upon 
such hearing, may, and upon the request of any party shall, cause to be made 
a stenographic record of all the evidence and all the proceedings had at such 
hearing. If no stenographic record is made and if a judicial review is sought, 
the Commissioner shall prepare a statement of the evidence and proceeding for 
use on review. In case of a refusal of any person to comply with any subpoena 
issued hereunder or to testify with respect to any matter concerning which he 
may be lawfully interrogated, the Superior Court of Wake County, on applica- 
tion of the Commissioner, may issue an order requiring such person to comply 
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with such subpoena and to testify; and any failure to obey any such order of the 
court may be punished by the court as a contempt thereof. 

(e) Statements of charges, notices, orders, and other processes of the 
Commissioner under this Article may be served by anyone duly authorized by 
the Commissioner, either in the manner provided by law for service of process 
in civil actions, or by registering and mailing a copy thereof to the person 
affected by such statement, notice, order, or other process at his or its residence 
or principal office or place of business. The verified return by the person so 
serving such statement, notice, order, or other process, setting forth the 
manner of such service, shall be proof of the same, and the return postcard 
receipt for such statement, notice, order, or other process, registered and 
mailed as aforesaid, shall be proof of the service of the same. (1949, c. 1112; 


1995, c. 193, s. 49.) 


Legal Periodicals. — For note, “Consumer the Insurance Code: Does Per Se Necessarily 
Protection—The Unfair Trade Practice Act and Preempt?” see 10 Campbell L. Rev. 487 (1988). 


CASE NOTES 


Limited Remedial Power. — Section 58- unfair trade practices other than the power to 
63-20 and former § 58-63-30 and this section, investigate, bring charges and issue cease and 
which provide for the Commissioner’s power to desist orders. State ex rel. Comm’r of Ins. v. 
act in regard to “any unfair method of compe- _Integon Life Ins. Co., 28 N.C. App. 7, 220 S.E.2d 
tition or in any unfair or deceptive act or 409 (1975). 
practice prohibited by § 58-63-10 ...,” grant no Stated in State ex rel. Lanier v. Vines, 1 N.C. 
remedial power to the Commissioner toremedy App. 208, 161 S.E.2d 35 (1968). 


§ 58-63-30: Repealed by Session Laws 1991, c. 644, s. 29. 


§ 58-63-32. Cease and desist order. 


(a) If, after a hearing under G.S. 58-63-25, the Commissioner determines 
that the method of competition or the act or practice in question is defined in 
G.S. 58-63-15 and that the person complained of has engaged in the method of 
competition, act, or practice in violation of this Article, the Commissioner shall 
reduce his finding to writing and shall issue and cause to be served upon the 
person charged with the violation an order requiring the person to cease and 
desist from engaging in the method, act, or practice. 

(b) Until the expiration of the time allowed under G.S. 58-63-35(a) for filing 
a petition for review, if no such petition has been duly filed within that time, 
then until the transcript of the record in the proceeding has been filed in court, 
the Commissioner may at any time, upon such notice and in such manner as 
the Commissioner considers proper, modify or set aside in whole or in part any 
order issued by the Commissioner under this section. | 

(c) After the expiration of the time allowed for filing a petition for review, if 
no such petition has been duly filed within that time, the Commissioner may 
at any time, after notice and opportunity for hearing, reopen and alter, modify. 
or set aside, in whole or in part, any order issued by the Commissioner under 


this section, whenever in the Commiss; ini iti 
face ) loners opinion conditions of fact or of 
(199 nes ah ages as to require the action or if the public interest requires. 
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§ 58-63-35. Judicial review of cease and desist orders. 


(a) Any person required by an order of the Commissioner under G.S. 
58-63-32 to cease and desist from engaging in any unfair method of competi- 
tion or any unfair or deceptive act or practice defined in G.S. 58-63-15 may 
obtain a review of the order by filing in the Superior Court of Wake County, 
within 30 days from the date of the service of such order, a written petition 
praying that the order of the Commissioner be set aside. A copy of the petition 
shall be immediately served upon the Commissioner, and at that time the 
Commissioner immediately shall certify and file in the court a transcript of the 
entire record in the proceeding, including all the evidence taken and the report 
and order of the Commissioner. Upon the filing of the petition and transcript, 
the court has jurisdiction of the proceeding and of the question determined 
therein, shall determine whether the filing of the petition shall operate as a 
stay of the Commissioner’s order, and has power to make and enter upon the 
pleadings, evidence, and proceedings set forth in the transcript a decree 
modifying, affirming or reversing the order of the Commissioner, in whole or in 
part. The findings of the Commissioner as to the facts, if supported by 
substantial evidence, are conclusive. 

(b) To the extent that the order of the Commissioner is affirmed, the court 
shall thereupon issue its own order commanding obedience to the terms of such 
order of the Commissioner. If either party shall apply to the court for leave to 
adduce additional evidence, and shall show to the satisfaction of the court that 
such additional evidence is material and that there were reasonable grounds 
for the failure to adduce such evidence in the proceeding before the Commis- 
sioner, the court may order such additional evidence to be taken before the 
Commissioner and to be adduced upon the hearing in such manner and upon 
such terms and conditions as to the court may seem proper. The Commissioner 
may modify his findings of fact, or make new findings by reason of the 
additional evidence so taken, and he shall file such modified or new findings 
which, if supported by substantial evidence shall be conclusive, and his 
recommendations, if any, for the modification or setting aside of his original 
order, with the return of such additional evidence. 

(c) Acease and desist order issued by the Commissioner under G.S. 58-63-30 
shall become final: 

(1) Upon the expiration of the time allowed for filing a petition for review 
if no such petition has been duly filed within such time; except that 
the Commissioner may thereafter modify or set aside his order to the 
extent provided in G.S. 58-63-30(b); or 

(2) Upon the final decision of the court if the court directs that the order 
of the Commissioner be affirmed or the petition for review dismissed. 

(d) No order of the Commissioner under this Article or order of a court to 
enforce the same shall in any way relieve or absolve any person affected by 
such order from any liability under any other laws of this State. (1949, c. 1112; 
1995, c. 193, s. 50.) 


CASE NOTES 


Applied in North Carolina Steel, Inc. v. rev'd in part, 347 N.C. 627, 496 S.E.2d 369 
National Council on Comp. Ins., 123 N.C. App. (1998). 
163, 472 S.E.2d 578 (1996), aff’d in part and 
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§ 58-63-40. Procedure as to unfair methods of competition 
and unfair or deceptive acts or practices 
which are not defined. 


(a) Whenever the Commissioner shall have reason to believe that any 
person engaged in the business of insurance is engaging in this State in any 
method of competition or in any act or practice in the conduct of such business 
which is not defined in G.S. 58-63-15, that such method of competition is unfair 
or that such act or practice is unfair or deceptive and that a proceeding by him 
in respect thereto would be to the interest of the public, he may issue and serve 
upon such person a statement of the charges in that respect and a notice of a 
hearing thereon to be held at a time and place fixed in the notice, which shall 
not be less than 10 days after the date of the service thereof. Each such hearing 
shall be conducted in the same manner as the hearings provided for in GS. 
58-63-25. The Commissioner shall, after such hearing, make a report in 
writing in which he shall state his findings as to the facts, and he shall serve 
a copy thereof upon such person. . . 

(b) If such report charges a violation of this Article and if such method of 
competition, act or practice has not been discontinued, the Commissioner may, 
through the Attorney General of this State, at any time after 10 days after the 
service of such report cause a petition to be filed in the superior court of this 
State of the county wherein the person resides or has his principal place of 
business, to enjoin and restrain such person from engaging in such method, act 
or practice. The court shall have jurisdiction of the proceeding and shall have 
power to make and enter appropriate orders in connection therewith and to 
issue such writs as are ancillary to its jurisdiction or are necessary in its 
judgment to prevent injury to the public pendente lite. To the extent that the 
order of the Commissioner is affirmed, the court shall thereupon issue its order 
commanding obedience to the terms of such order of the Commissioner. 

(c) A transcript of the proceedings before the Commissioner including all 
evidence taken and the report and findings shall be filed with such petition. If 
either party shall apply to the court for leave to adduce additional evidence and 
shall show, to the satisfaction of the court, that such additional evidence is 
material and there were reasonable grounds for the failure to adduce such 
evidence in the proceeding before the Commissioner, the court may order such 
additional evidence to be taken before the Commissioner and to be adduced 
upon the hearing in such manner and upon such terms and conditions as to the 
court may seem proper. The Commissioner may modify his findings of fact or 
make new findings by reason of the additional evidence so taken, and he shall 
file such modified or new findings with the return of such additional evidence. 

(d) If the court finds that the method of competition complained of is unfair 
or that the act or practice complained of is unfair or deceptive, that the 
proceeding by the Commissioner with respect thereto is to the interest of the 
public and that the findings of the Commissioner are supported by the weight 
of the evidence, it shall issue its order enjoining and restraining the continu- 
ance of such method of competition, act or practice. (1949, c. 1112.) 


CASE NOTES 


Recovery Under § 75-1.1. — Although it is 
true that jurisdiction under the Insurance Un- 
fair Trade Practices Act lies in the Commission- 
er’s office, unfair and deceptive acts in the 


insurance area are not regulated exclusively by 
this article, but are also actionable under § 75- 
1.1. Golden Rule Ins. Co. v. Long, 113 N.C. App. 
187, 439 S.E.2d 599 (1993). 
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§ 58-63-45. Judicial review by intervenor. 


If the report of the Commissioner does not charge a violation of this Article, 
then any intervenor in the proceedings may within 10 days after the service of 
such report, cause a notice of appeal to be filed in the Superior Court of Wake 
County for a review of such report. Upon such review, the court shall have 
authority to issue appropriate orders and decrees in connection therewith, 
including, if the court finds that it is to the interest of the public, orders 
enjoining and restraining the continuance of any method of competition, act or 
practice which it finds, notwithstanding such report of the Commissioner, 
constitutes a violation of this Article. (1949, c. 1112.) 


§ 58-63-50. Penalty. 


_Any person who willfully violates a cease and desist order of the Commis- 
sioner under G.S. 58-63-32, after it has become final, and while the order is in 
effect, shall forfeit and pay to the Commissioner the sum of not less than one 
thousand dollars ($1,000) nor more than five thousand dollars ($5,000) for each 
violation, which if not paid shall be recovered in a civil action instituted in the 
name of the Commissioner in the Superior Court of Wake County. The clear 
proceeds of forfeitures provided for in this section shall be remitted to the Civil 
Penalty and Forfeiture Fund in accordance with G.S. 115C-457.2. (1949, c. 
eae c. 666, s. 21; 1991; c. 720, ss. 33, 63; 1995, c: 193, s: 51; 1998-215, 
s. 88. 


Legal Periodicals. — For survey of 1979 Trade Practice Act and the Insurance Code: 
administrative law, see 58 N.C.L. Rev. 1185 Does Per Se Necessarily Preempt?” see 10 
(1980). Campbell L. Rev. 487 (1988). 

For note, “Consumer Protection—The Unfair 


§ 58-63-55. Provisions of Article additional to existing law. 


The powers vested in the Commissioner by this Article shall be additional to 
any other powers to enforce any penalties, fines or forfeitures authorized by 
law with respect to the methods, acts and practices hereby declared to be 
unfair or deceptive. (1949, c. 1112.) 


Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


CASE NOTES 


Applied in Ray v. United Family Life Ins. 
Co., 430 F. Supp. 1353 (W.D.N.C. 1977). 


§ 58-63-60. Immunity from prosecution. 


If any person shall ask to be excused from attending and testifying or from 
producing any books, papers, records, correspondence or other documents at 
any hearing on the ground that the testimony or evidence required of him may 
tend to incriminate him or subject him to a penalty or forfeiture, and shall 
notwithstanding be directed to give such testimony or produce such evidence, 
he must nonetheless comply with such direction, but he shall not thereafter be 
prosecuted or subjected to any penalty or forfeiture for or on account of any 
transaction, matter or thing concerning which he may testify or produce 
evidence pursuant thereto, and no testimony so given or evidence produced 
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against him upon any criminal action, investigation or 
despues aE) however, that no such individual so testifying shall be 
aeren from prosecution or punishment for any perjury committed by him 
while so testifying and the testimony or evidence so given or produced shall be 
admissible against him upon any criminal action, investigation or proceeding 
concerning such perjury, nor shall he be exempt from the refusal, revocation or 
suspension of any license, permission or authority conferred, or to be conferred, 
pursuant to the insurance law of this State. Any such individual may execute, 
acknowledge and file in the office of the Commissioner a statement expressly 
waiving such immunity or privilege in respect to any transaction, matter or 
thing specified in such statement and thereupon the testimony of such person 
or such evidence in relation to such transaction, matter or thing may be 
received or produced before any judge or justice, court, tribunal, grand jury or 
otherwise, and if so received or produced such individual shall not be entitled 
to any immunity or privilege on account of any testimony he may so give or 
evidence so produced. (1949, c. 1112.) 


§ 58-63-65. Rule-making authority. 


The Commissioner may adopt rules to carry out the provisions of this Article, 
including rules that define unfair methods of competition or unfair or deceptive 
acts or practices in the business of insurance, in addition to those defined in 
G.S. 58-63-15 and determined under G.S. 58-63-40. (1993, c. 409, s. 15.) 


S$ 58-63-66 through 58-63-69: Reserved for future codification pur- 


poses. 


§ 58-63-70. Health care service discount practices by in- 
surers and service corporations. 


(a) It is an unfair trade practice for any insurer or service corporation 
subject to this Chapter to make an intentional misrepresentation to a health 
care provider to the effect that the insurer or service corporation is entitled to 
a certain preferred provider or other discount off the fees charged for medical 
services, procedures, or supplies provided by the health care provider, when 
the insurer or service corporation is not entitled to any discount or is entitled 
to a lesser discount from the provider on those fees. 

_ (b) It is an unfair trade practice for any person with knowledge that an 
insurer or service corporation intends to make the type of misrepresentation 
prohibited in subsection (a) of this section to provide substantial assistance to 


that insurer or service corporation in accomplishing that misrepresentation. 
10 Osc 2.) 


Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 469. 


ARTICLE 64. 
Continuing Care Retirement Communities. 


§ 58-64-1. Definitions. 


As used in this Article, unless otherwise specified: 


(1) “Continuing care” means the furnishi indivi 
Rp the ing to an individual other than an 
individual related by blood, marriage, or adoption to the person 
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furnishing the care, of lodging together with nursing services, medical 
services, or other health related services, under an agreement effec- 
tive for the life of the individual or for a period longer than one year. 

(2) “Entrance fee” means a payment that assures a resident a place in a 
facility for a term of years or for life. 

(3) “Facility” means the retirement community or communities in which a 
provider undertakes to provide continuing care to an individual. 

(4) “Health related services” means, at a minimum, nursing home admis- 
sion or assistance in the activities of daily living, exclusive of the 
provision of meals or cleaning services. 

(5) “Living unit” means a room, apartment, cottage, or other area within 
a facility set aside for the exclusive use or control of one or more 
identified residents. 

(6) “Provider” means the promoter, developer, or owner of a facility, 
whether a natural person, partnership, or other unincorporated 
association, however organized, trust, or corporation, of an institu- 
tion, building, residence, or other place, whether operated for profit or 
not, or any other person, that solicits or undertakes to provide 
continuing care under a continuing care facility contract, or that 
represents himself, herself, or itself as providing continuing care or 
“life care.” 

(7) “Resident” means a purchaser of, a nominee of, or a subscriber to, a 
continuing care contract. 

(8) “Hazardous financial condition” means a provider is insolvent or in 
eminent danger of becoming insolvent. (1989, c. 758, s. 1; 1989 (Reg. 
Sess., 1990), c. 1024, s. 45; 1991, c. 720, ss. 2, 39; 1999-132, ss. 2.2, 
213;) 


Editor’s Note. — Session Laws 1989, c. 758, 
s. 3 initially provided that the act should not be 
construed to obligate the General Assembly to 
make any appropriations to implement the pro- 
visions of the act, and would not become effec- 
tive unless monies necessary to implement this 
act were appropriated. The necessary appropri- 
ations were made in Session Laws 1989, c. 752, 


as amended by Session Laws 1989 (Reg. Sess., 
1990), c. 1024, s. 45, provided that nothing in 
the act would be construed to affect the author- 
ity of the Department of Human Resources 
otherwise provided by law to license or regulate 
any health service facility or domiciliary ser- 
vice facility. 

However, Session Laws 1991, c. 720, s. 2, 


Sto: 
Furthermore, Session Laws 1989, c. 758, s. 5, 


repealed ss. 3 and 5 of Chapter 758 and s. 45 of 
Chapter 1024 of the 1989 Session Laws. 


§ 58-64-5. License. 


(a) No provider shall engage in the business of offering or providing 
continuing care in this State without a license to do so obtained from the 
Commissioner as provided in this Article. It is a Class 1 misdemeanor for any 
person, other than a provider licensed under this Article, to advertise or 
market to the general public any product similar to continuing care through 
the use of such terms as “life care”, “continuing care”, or “guaranteed care for 
life”, or similar terms, words, or phrases. The licensing process may involve a 
series of steps pursuant to rules adopted by the Commissioner under this 
Article. 

(b) The application for a license shall be filed with the Department by the 
provider on forms prescribed by the Department and within a period of time 
prescribed by the Department; and shall include all information required by 
the Department pursuant to rules adopted by it under this Article including, 
but not limited to, the disclosure statement meeting the requirements of this 
Article and other financial and facility development information required by 
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epartment. The application for a license must be accompanied by an 
Deon fee of two hundred dollars ($200.00). ss 

(c) Upon receipt of the complete application for a license in proper form, the 
Department shall, within 10 business days, issue a notice of filing to the 
applicant. Within 90 days of the notice of filing, the Department shall enter an 
order issuing the license or rejecting the application. o 

(d) If the Commissioner determines that any of the requirements of this 
Article have not been met, the Commissioner shall notify the applicant that 
the application must be corrected within 30 days in such particulars as 
designated by the Commissioner. If the requirements are not met within the 
time allowed, the Commissioner may enter an order rejecting the application, 
which order shall include the findings of fact upon which the order is based and 
which shall not become effective until 20 days after the end of the 30-day 
period. During the 20-day period, the applicant may petition for reconsidera- 
tion and is entitled to a hearing. a alae ie 

(e) If a facility is accredited by a process approved by the Commissioner as 
substantially equivalent to the requirements of this section, then the facility 
shall be deemed to have met the requirements of this section and the 
Commissioner shall issue a license to the facility. 

(f) The Commissioner may, on an annual basis or on a more frequent basis 
if he deems it to be necessary, in addition to the annual disclosure statement 
revision required by G.S. 58-64-30, require every licensed provider to file with 
the Department any of the information provided by G.S. 58-64-5(b) for new 
licensure that the Commissioner, pursuant to rules adopted by him under this 
Article, determines is needed for review of licensed providers. 

(¢) The Commissioner may require a facility to: (i) provide the report of an 
actuary that estimates the capacity of the provider to meet its contractual 
obligation to the resident, or (ii) give consideration to expected rates of 
mortality and morbidity, expected refunds, and expected capital expenditures 
in accordance with standards promulgated by the American Academy of 
Actuaries, within the five-year forecast statements, as required by G.S. 
98-64-20(a)(12). (1989, c. 758, s. 1; 1991, c. 196, ss. 1, 2; 2001-223, s. 22.1.) 


Editor’s Note. — Session Laws 2001-223,s. 2001-223, s. 22.1, effective June 15, 2001, in- 


27 is a severability clause. serted the second sentence of subsection (a). 
Effect of Amendments. — Session Laws 


§ 58-64-10. Revocation of license. 


(a) The license of a provider shall remain in effect until revoked after notice 
and hearing, upon written findings of fact by the Commissioner, that the 
provider has: 


(1) Willfully violated any provision of this Article or of any rule or order of 
the Commissioner; 

(2) Failed to file an annual disclosure statement or standard form of 
contract as required by this Article; 

(3) Failed to deliver to prospective residents the disclosure statements 
required by this Article: 

(4) Delivered to prospective residents a disclosure statement that makes 
an untrue statement or omits a material fact and the provider, at the 


time of the delivery of the disclosure statement, had actual knowledge 
of the misstatement or omission; 


(5) Failed to comply with the terms of 
(6) Has been determined by the Co 
oe rene condition. 
) Findings of fact in support of 
explicit statement of the ondeaene facts rs 


a cease and desist order; or 
mmissioner to be in a hazardous 


tion shall be accompanied by an 
upporting the findings. 
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(c) If the Commissioner has good cause to believe that the provider is guilty 
of a violation for which revocation could be ordered, the Commissioner may 
first issue a cease and desist order. If the cease and desist order is not or cannot 
be effective in remedying the violation, the Commissioner may, after notice and 
hearing, order that the license be revoked and surrendered. Such a cease and 
desist order may be appealed to the Superior Court of Wake County in the 
manner provided by G.S. 58-63-35. The provider shall accept no new applicant 
funds while the revocation order is under appeal. (1989, c. 758, s. 1.) 


§ 58-64-15. Sale or transfer of ownership. 


No license is transferable, and no license issued pursuant to this Article has 
value for sale or exchange as property. No provider or other owning entity shall 
sell or transfer ownership of the facility, or enter into a contract with a 
third-party provider for management of the facility, unless the Commissioner 
approves such transfer or contract. (1989, c. 758, s. 1.) 


§ 58-64-20. Disclosure statement. 


(a) At the time of, or prior to, the execution of a contract to provide 
continuing care, or at the time of, or prior to, the transfer of any money or other 
property to a provider by or on behalf of a prospective resident, whichever 
occurs first, the provider shall deliver a current disclosure statement to the 
person with whom the contract is to be entered into, the text of which shall 
contain at least: 

(1) The name and business address of the provider and a statement of 
whether the provider is a partnership, corporation, or other type of 
legal entity. 

(2) The names and business addresses of the officers, directors, trustees, 
managing or general partners, any person having a ten percent (10%) 
or greater equity or beneficial interest in the provider, and any person 
who will be managing the facility on a day-to-day basis, and a 
description of these persons’ interests in or occupations with the 
provider. 

(3) The following information on all persons named in response _ to 
subdivision (2) of this section: 

a. Adescription of the business experience of this person, if any, in the 
operation or management of similar facilities; 

b. The name and address of any professional service firm, association, 
trust, partnership, or corporation in which this person has, or 
which has in this person, a ten percent (10%) or greater interest 
and which it is presently intended shall currently or in the future 
provide goods, leases, or services to the facility, or to residents of 
the facility, of an aggregate value of five hundred dollars ($500.00) 
or more within any year, including a description of the goods, 
leases, or services and the probable or anticipated cost thereof to 
the facility, provider, or residents or a statement that this cost 
cannot presently be estimated; and 

c. A description of any matter in which the person (i) has been 
convicted of a felony or pleaded nolo contendere to a felony 
charge, or been held liable or enjoined in a civil action by final 
judgment, if the felony or civil action involved fraud, embezzle- 
ment, fraudulent conversion, or misappropriation of property; or 
(ii) is subject to a currently effective injunctive or restrictive court 
order, or within the past five years, had any State or federal 
license or permit suspended or revoked as a result of an action 
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brought by. a governmental agency or department, if the order or 
action arose out of or related to business activity of health care, 
including actions affecting a license to operate a foster care 
facility, nursing home, retirement home, home for aged, or facility 
subject to this Article or a similar law in another state. 


(4) A statement as to whether the provider is, or is not affihated with, a 


religious, charitable, or other nonprofit organization, the extent of the 
affiliation, if any, the extent to which the affiliate organization will be 
responsible for the financial and contract obligations of the provider, 
and the provision of the Federal Internal Revenue Code, if any, under 
which the provider or affiliate is exempt from the payment of income 
tax. 


(5) The location and description of the physical property or properties of 


the facility, existing or proposed, and to the extent proposed, the 
estimated completion date or dates, whether construction has begun, 
and the contingencies subject to which construction may be deferred. 


(6) The services provided or proposed to be provided pursuant to contracts 


for continuing care at the facility, including the extent to which 
medical care is furnished, and a clear statement of which services are 
included for specified basic fees for continuing care and which services 
are made available at or by the facility at extra charge. 


(7) A description of all fees required of residents, including the entrance 


(8 


— 


(9) 


fee and periodic charges, if any. The description shall include: 

a. Astatement of the fees that will be charged if the resident marries 
while at the facility, and a statement of the terms concerning the 
entry of a spouse to the facility and the consequences if the spouse 
does not meet the requirements for entry; 

b. The circumstances under which the resident will be permitted to 
remain in the facility in the event of possible financial difficulties 
of the resident; 

c. The terms and conditions under which a contract for continuing 
care at the facility may be canceled by the provider or by the 
resident, and the conditions, if any, under which all or any portion 
of the entrance fee or any other fee will be refunded in the event 
of cancellation of the contract by the provider or by the resident or 
in the event of the death of the resident prior to or following 
occupancy of a living unit; 

d. The conditions under which a living unit occupied by a resident 
may be made available by the facility to a different or new 
resident other than on the death of the prior resident; and 

e. The manner by which the provider may adjust periodic charges or 
other recurring fees and the limitations on these adjustments, if 
any; and, if the facility is already in operation, or if the provider 
or Manager operates one or more similar continuing care loca- 
oie within this State, tables shall be included showing the 

quency and average dollar amount of each increase in periodic 
charges, or other recurring fees at each facility or location for the 
ps eyeus five years, or such shorter period as the facility or 

The h Res may have been operated by the provider or manager. 

septs ae apn pons bon sre piped for an individual to be 
incliaten ren ent and to continue as a resident once accepted, 
g the effect of any change in the health or financial condition 
of a person between the date of entering into a contract fi tinul 
care and the date of initial] occu fa livi PUR iat aoe 

Thetsrnvisignatnacr, Pancy of a living unit by that person. 

lane a at have been made or will be made, including, but not 

ye requirements of G.S. 58-64-33 and GS. 58-64-35, to 
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provide reserve funding or security to enable the provider to perform 
its obligations fully under contracts to provide continuing care at the 
facility, including the establishment of escrow accounts, trusts, or 
reserve funds, together with the manner in which these funds will be 
invested, and the names and experience of any individuals in the 
direct employment of the provider who will make the investment 
decisions. 

(10) Financial statements of the provider certified to by an independent 
public accountant as of the end of the most recent fiscal year or such 
shorter period of time as the provider shall have been in existence. If 
the provider’s fiscal year ended more than 120 days prior to the date 
the disclosure statement is recorded, interim financial statements as 
of a date not more than 90 days prior to the date of recording the 
statement shall also be included, but need not be certified to by an 
independent certified public accountant. 

(11) In the event the facility has had an actuarial report prepared within 
the prior two years, the summary of a report of an actuary that 
estimates the capacity of the provider to meet its contractual obliga- 
tions to the residents. 

(12) Forecast financial statements for the facility of the next five years, 
including a balance sheet, a statement of operations, a statement of 
cash flows, and a statement detailing all significant assumptions, 
compiled by an independent certified public accountant. Reporting 
routine, categories, and structure may be further defined by regula- 
tions or forms adopted by the Commissioner. 

(13) The estimated number of residents of the facility to be provided 
services by the provider pursuant to the contract for continuing care. 

(14) Proposed or development stage facilities shall additionally provide: 
a. The summary of the report of an actuary estimating the capacity of 

the provider to meet its contractual obligation to the residents; 

b. Narrative disclosure detailing all significant assumptions used in 
the preparation of the forecast financial statements, including: 

1. Details of any long-term financing for the purchase or con- 
struction of the facility including interest rate, repayment 
terms, loan covenants, and assets pledged; 

2. Details of any other funding sources that the provider antici- 
pates using to fund any start-up losses or to provide reserve 
funds to assure full performance of the obligations of the 
provider under contracts for the provision of continuing care; 

3. The total life occupancy fees to be received from or on behalf of, 

residents at, or prior to, commencement of operations along 
with anticipated accounting methods used in the recognition 
of revenues from and expected refunds of life occupancy fees; 

. A description of any equity capital to be received by the 
facility; 

. The cost of the acquisition of the facility or, if the facility is to 
be constructed, the estimated cost of the acquisition of the 
land and construction cost of the facility; 

. Related costs, such as financing any development costs that 
the provider expects to incur or become obligated for prior to 
the commencement of operations; 

. The marketing and resident acquisition costs to be incurred 
prior to commencement of operations; and 

_ A description of the assumptions used for calculating the 
estimated occupancy rate of the facility and the effect on the 
income of the facility of government subsidies for health care 
services. 


en wae ds 


o>) 


ot 
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(15) Any other material information concerning the facility or the pro- 
vider which, if omitted, would lead a reasonable person not to enter 
into this contract. . 

(b) The cover page of the disclosure statement shall state, in a prominent 
location and in boldface type, the date of the disclosure statement, the last date 
through which that disclosure statement may be delivered if not earlier 
revised, and that the delivery of the disclosure statement to a contracting party 
before the execution of a contract for the provision of continuing care is 
required by this Article but that the disclosure statement has not been 
reviewed or approved by any government agency or representative to ensure 
accuracy or completeness of the information set out. 

(c) A copy of the standard form of contract for continuing care used by the 
provider shall be attached to each disclosure statement. ; . 

(d) The Commissioner, by rules adopted by him under this Article, may 
prescribe a standardized format for the disclosure statement required by this 
section. 

(e) The disclosure statement shall be in plain English and in language 
understandable by a layperson and combine simplicity and accuracy to fully 
advise residents of the items required by this section. 

(f) The Department may require a provider to alter or amend its disclosure 
statement in order to provide full and fair disclosure to prospective residents. 
The Department may also require the revision of a disclosure statement which 
it finds to be unnecessarily complex, confusing or illegible. (1989, c. 758, s. 1; 
199 Bre. 196%s8.°33 ch 20s. 8941993" cy 4b28 S63 200ls2 25.6 ores 


Editor’s Note. — Session Laws 2001-223, s. 2001-223, s. 22.2, effective June 15, 2001, 
27 is a severability clause. added subsections (e) and (f). 
Effect of Amendments. — Session Laws 


§ 58-64-25. Contract for continuing care; specifications. 


(a) Each contract for continuing care shall provide that: 

(1) The party contracting with the provider may rescind the contract 
within 30 days following the later of the execution of the contract or 
the receipt of a disclosure statement that meets the requirements of 
this section, and the resident to whom the contract pertains is not 
required to move into the facility before the expiration of the 30-day 
period; and ‘ 

(2): Ifa resident dies before occupying a living unit in the facility, or if, on 
account of illness, injury, or incapacity, a resident would be precluded 
from occupying a living unit in the facility under the terms of the 
ope for continuing care, the contract is automatically canceled; 
an 

(3) For rescinded or canceled contracts under this section, the resident or 
the resident’s legal representative shall receive a refund of all money 
or property transferred to the provider, less (i) periodic charges 
specified in the contract and applicable only to the period a living unit 
was actually occupied by the resident; (ii) those nonstandard costs 
specifically incurred by the provider or facility at the request of the 
resident and described in the contract or any contract amendment 
signed by the resident; (iii) nonrefundable fees, if set out in the 
contract; and (iv) a reasonable service charge, if set out in the 
contract, not to exceed the greater of one thousand dollars ($1,000) or 

(b) Hau rae ae eu of the entrance fee. 
contract shall inc isi ins: 

(1) The total ae RET pata at i cae 

(2) Services to be provided; 
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(3) The procedures the provider shall follow to change the resident’s 
accommodation if necessary for the protection of the health or safety 
of the resident or the general and economic welfare of the residents; 

(4) ae policies to be implemented if the resident cannot pay the periodic 

ees; 

(5) The terms governing the refund of any portion of the entrance fee in 
the event of discharge by the provider or cancellation by the resident; 

(6) The policy regarding increasing the periodic fees; 

(7) The description of the living quarters; 

(8) Any religious or charitable affiliations of the provider and the extent, 
if any, to which the affiliate organization will be responsible for the 
financial and contractual obligations of the provider; 

(9) Any property rights of the resident; 

(10) The policy, if any, regarding fee adjustments if the resident is 
voluntarily absent from the facility; and 

(11) Any requirement, if any, that the resident apply for Medicaid, public 
eee or any public benefit program. (1989, c. 758, s. 1; 1991, c. 

week, 


§ 58-64-30. Annual disclosure statement revision. 


(a) Within 150 days following the end of each fiscal year, the provider shall 
file with the Commissioner a revised disclosure statement setting forth current 
information required pursuant to G.S. 58-64-20. The provider shall also make 
this revised disclosure statement available to all the residents of the facility. 
This revised disclosure statement shall include a narrative describing any 
material differences between (i) the forecast statements of revenues and 
expenses and cash flows or other forecast financial data filed pursuant to G.S. 
58-64-20 as a part of the disclosure statement recorded most immediately 
subsequent to the start of the provider’s most recently completed fiscal year 
and (ii) the actual results of operations during that fiscal year, together with 
the revised forecast statements of revenues and expenses and cash flows or 
other forecast financial data being filed as a part of the revised disclosure 
statement. A provider may also revise its disclosure statement and have the 
revised disclosure statement recorded at any other time if, in the opinion of the 
provider, revision is necessary to prevent an otherwise current disclosure 
statement from containing a material misstatement of fact or omitting a 
material fact required to be stated therein. Only the most recently recorded 
disclosure statement, with respect to a facility, and in any event, only a 
disclosure statement dated within one year plus 150 days prior to the date of 
delivery, shall be considered current for purposes of this Article or delivered 
pursuant to G.S. 58-64-20. 

(b) The annual disclosure statement required to be filed with the Commis- 
sioner under this section shall be accompanied by an annual filing fee of one 
hundred dollars ($100.00). (1989, c. 758, s. 1.) 


§ 58-64-33. Operating reserves. 


(a) All continuing care facilities shall maintain after opening: operating 
reserves equal to fifty percent (50%) of the total operating costs projected for 
the 12-month period following the period covered by the most recent annual 
statement filed with the Department. The forecast statements as required by 
G.S. 58-64-20(a)(12) shall serve as the basis for computing the operating 
reserve. In addition to total operating expenses, total operating costs will 
include debt service, consisting of principal and interest payments along with 
taxes and insurance on any mortgage loan or other long-term financing, but 
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depreciation, amortized expenses, and extraordinary items as 
ate cHe@aninse one If the debt service portion is accounted for by 
way of another reserve account, the debt service portion may be excluded. 
Facilities that maintain an occupancy level in excess of ninety percent (90%) 
shall only be required to maintain twenty-five percent (25%) operating reserve 
upon approval of the Commissioner, unless otherwise instructed. by the 
Commissioner. The operating reserves may be funded by cash, by invested 
cash, or by investment grade securities, including bonds, stocks, U.S. Treasury 
obligations, or obligations of U.S. government agencies. Tye 

(b) A provider that has begun construction or has permanent financing in 
place or is in operation on the effective date of this section has up to five years 
to meet the operating reserve requirements. 

(c) Operating reserves shall only be released upon the submittal of a 
detailed request from the provider or facility and must be approved by the 
Commissioner. Such requests must be submitted in writing for the Commis- 
sioner to review at least 10 business days prior to the date of withdrawal. 
(1991, c. 196, s. 5; c. 720, s. 89; 1993, c. 452, s. 64; 1993 (Reg. Sess., 1994), c. 
678, s. 29; 1995, c. 193, s. 52.) 


§ 58-64-35. Escrow, collection of deposits. 


(a) Where escrow accounts are required by this Article, a provider shall 
establish an escrow account with (i) a bank, (11) a trust company, or (111) another 
independent person or entity agreed upon by the provider and the resident, 
unless such account arrangement is prohibited by the Commissioner. The 
terms of this escrow account shall provide that the total amount of any 
entrance fee, or any other fee or deposit that may be applied toward the 
entrance fee, received by the provider be placed in this escrow account. These 
funds may be released only, as follows: 

(1) The first twenty-five percent (25%) of escrowed monies can be released 
when: (i) the provider has presold at least fifty percent (50%) of the 
independent living units, having received a minimum ten percent 
(10%) deposit on the presold units; (ii) the provider has received a 
commitment for any permanent mortgage loan or other long-term 
financing, and any conditions of the commitment prior to disburse- 
ment of funds thereunder have been substantially satisfied; and (iii) 
aggregate entrance fees received or receivable by the provider pursu- 
ant to binding continuing care contracts, plus the anticipated pro- 
ceeds of any first mortgage loan or other long-term financing commit- 
ment are equal to not less than ninety percent (90%) of the aggregate 
cost of constructing or purchasing, equipping, and furnishing the 
facility plus not less than ninety percent (90%) of the funds estimated 
in the statement of cash flows submitted by the provider as that part 
of the disclosure statement required by G.S. 58-64-20, to be necessary 
to fund start-up losses and assure full performance of the obligations 
of the provider pursuant to continuing care contracts. 

(2) The remaining seventy-five percent (75%) of escrowed monies can be 
ee when: 

a. () the provider has presold a minimum of seventy-five percent 
(75%) of the independent living units, having eo : mini- 
mum ten percent (10%) deposit on the presold units, or has 
Recreate an independent living unit occupancy minimum of 

enty-tive percent (75%) for at least 60 days; (ii) construction or 
purchase of the independent living unit has been completed and 
an occupancy permit, if applicable, has been issued by the local 
government having authority to issue such permits; and (iii) the 
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living unit becomes available for occupancy by the new resident; 
or 

b. the provider submits a plan of reorganization that is accepted and 
approved by the Commissioner. 

(b) Upon receipt by the escrow agent of a request by the provider for the 
release of these escrow funds, the escrow agent shall approve release of the 
funds within five working days unless the escrow agent finds that the 
requirements of subsection (a) of this section have not been met and notifies 
the provider of the basis for this finding. The request for release of the escrow 
funds shall be accompanied by any documentation the fiduciary requires. 

(b1) Release of any escrowed funds that may be due to the subscriber or 
resident shall occur upon: five working days’ notice of death, nonacceptance by 
the facility, or voluntary cancellation. If voluntary cancellation occurs after 
construction has begun, the refund may be delayed until a new subscriber is 
obtained for that specific unit, provided it does not exceed a period of two years. 

(c) If the provider fails to meet the requirements for release of funds held in 
this escrow account within a time period the escrow agent considers reason- 
able, these funds shall be returned by the escrow agent to the persons who 
have made payment to the provider. The escrow agent shall notify the provider 
eH ae length of this time period when the provider requests release of the 

unds. 

(d) Facilities that currently meet the seventy-five percent (75%) presales or 
the seventy-five percent (75%) occupancy requirements, as outlined in subdi- 
vision (a)(2) of this section, are not required to escrow entrance fees, unless 
otherwise required by the Commissioner. (1989, c. 758, s. 1; 1991, c. 196, s. 6; 
6-720, s. 8; c.'761, ss. 11, 12.) 


§ 58-64-40. Right to organization. 


(a) A resident living in a facility registered under this Article has the right 
of self-organization, the right to be represented by an individual of his own 
choosing, and the right to engage in concerted activities to keep informed on 
the operation of the facility in which he is a resident or for other mutual aid or 
protection. 

(b) The board of directors or other governing body of a facility or its 
designated representative shall hold semiannual meetings with the residents 
of the facility for free discussions of subjects including, but not limited to, 
income, expenditures, and financial trends and problems as they apply to the 
facility and discussions of proposed changes in policies, programs, and ser- 
vices. Upon request of the most representative residents’ organization, a 
member of the governing body of the provider, such as a board member, a 
general partner, or a principal owner shall attend such meetings. Residents 
shall be entitled to at least seven days advance notice of each meeting. An 
agenda and any materials that will be distributed by the governing body at the 
meetings shall remain available upon request to residents. (1989, c. 758, s. 1; 
1999-132, s. 2.4; 2001-223, s. 22.3.) 


Editor’s Note. — Session Laws 2001-223, s. subsection (b), substituted “semiannual” for 
27 is a severability clause. “annual” preceding “meetings” in the first sen- 
Effect of Amendments. — Session Laws tence, and added the second sentence. 
2001-223, s. 22.3, effective June 15, 2001, in 
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§ 58-64-45. Supervision, rehabilitation, and liquidation. 


(a) If, at any time, the Commissioner determines, after notice and an 
opportunity for the provider to be heard, that: pes 

(1) Aportion of an entrance fee escrow account required to be maintained 
under this Article has been or is proposed to be released in violation of 
this Article; 

(2) A provider has been or will be unable, in such a manner as may 
endanger the ability of the provider, to fully perform its obligations 
pursuant to contracts for continuing care, to meet the projected 
financial data previously filed by the provider; | 

(3) A provider has failed to maintain the escrow account required under 
this Article; or bec : 

(4) A facility is bankrupt or insolvent, or in imminent danger of becoming 
bankrupt or insolvent; 

the Commissioner may commence a supervision proceeding pursuant to Article 
30 of this Chapter or may apply to the Superior Court of Wake County or to the 
federal bankruptcy court that may have previously taken jurisdiction over the 
provider or facility for an order directing the Commissioner or authorizing the 
Commissioner to rehabilitate or to liquidate a facility in accordance with 
Article 30 of this Chapter. 

(b) The definition of “insolvency” or “insolvent” in G.S. 58-30-10(13) shall not 
apply to facilities under this Article. Rules adopted by the Commissioner shall 
define and describe “insolvency” or “hazardous financial condition” for facilities 
under this Article. G.S. 58-30-12 shall not apply to facilities under this Article. 

(c) If, at any time, the Court finds, upon petition of the Commissioner or 
provider, or on its own motion, that the objectives of an order to rehabilitate a 
facility have been accomplished and that the facility can be returned to the 
provider’s management without further jeopardy to the residents of the 
facility, the Court may, upon a full report and accounting of the conduct of the 
facility’s affairs during the rehabilitation and of the facility’s current financial 
condition, terminate the rehabilitation and, by order, return the facility and its 
assets and affairs to the provider’s management. 

(d), (e) Repealed by Session Laws 1995 (Regular Session, 1996), c. 582, s. 3. 

(f) In applying for an order to rehabilitate or liquidate a facility, the 
Commissioner shall give due consideration in the application to the manner in 
which the welfare of persons who have previously contracted with the provider 
for continuing care may be best served. 

(g) An order for rehabilitation shall be refused or vacated if the provider 
posts a bond, by a recognized surety authorized to do business in this State and 
executed in favor of the Commissioner on behalf of persons who may be found 
entitled to a refund of entrance fees from the provider or other damages in the 
event the provider is unable to fulfill its contracts to provide continuing care at 
the facility, in an amount determined by the Court to be equal to the reserve 
funding that would otherwise need to be available to fulfill such obligations. 
(1989, c. 758, s. 1, 1995 (Reg. Sess., 1996), c. 582, s. 3.) 


$ 58-64-46. Receiverships; exception for facility beds. 


ace tne Commissioner has been appointed as a receiver under Article 30 
ee He. ee ee for a provider or facility subject to this Article, the Department 
Wee oa an pee Services may, notwithstanding any other provision of 
vee ee ne EP : ABDI e the addition of adult care home beds for that facility 
a frac 0 the court, upon petition of the Commissioner or the provider, or 
welfare of S own motion, that (i) the best interests of the facility or (ii) the 

persons who have previously contracted with the provider or may 
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contract with the facility, may be best served by the addition of adult care home 
beds. (1999-219, s. 2.) 


§ 58-64-50. Investigations and subpoenas. 


(a) The Commissioner may make such public or private investigations 
within or outside of this State as necessary (i) to determine whether any person 
has violated or is about to violate any provision of this Article, (ii) to aid in the 
enforcement of this Article, or (iii) to verify statements contained in any 
disclosure statement filed or delivered under this Article. 

(b) For the purpose of any investigation or proceeding under this Article, the 
Commissioner may require or permit any person to file a statement in writing, 
under oath or otherwise, as to any of the facts and circumstances concerning 
the matter to be investigated. 

(c) For the purpose of any investigation or proceeding under this Article, the 
Commissioner or his designee has all the powers given to him for insurance 
companies. He may administer oaths and affirmations, subpoena witnesses, 
compel their attendance, take evidence, and require the production of any 
books, papers, correspondence, memoranda, agreements, or other documents 
or. records deemed relevant or material to the inquiry, all of which may be 
enforced in the Superior Court of Wake County. (1989, c. 758, s. 1.) 


§ 58-64-55. Examinations; financial statements. 


_ The Commissioner or the Commissioner’s designee may, in the Commission- 
er’s discretion, visit a facility offering continuing care in this State to examine 
its books and records. Expenses incurred by the Commissioner in conducting 
examinations under this section shall be paid by the facility examined. The 
provisions of G.S. 58-2-131, 58-2-132, 58-2-133, 58-2-134, 58-2-155, 58-2-165, 
58-2-180, 58-2-185, 58-2-190, and 58-6-5 apply to this Article and are hereby 
incorporated by reference. (1989, c. 758, s. 1; 1995, c. 193, s. 53; 1999-132, s. 
Loy 


§ 58-64-60. Agreements as preferred claims on liquida- 
tion. 


In the event of liquidation of a provider, all continuing care agreements 
executed by the provider shall be deemed preferred claims against all assets 
owned by the provider; provided, however, such claims shall be subordinate to 
the liquidator’s cost of administration or any secured claim. (1989, c. 758, s. 1; 
1995 (Reg. Sess., 1996), c. 582, s. 4.) 


§ 58-64-65. Rule-making authority; reasonable time to 
| comply with rules. 


(a) The Commissioner is authorized to promulgate rules to carry out and 
enforce the provisions of this Article. . 

(b) Any provider who is offering continuing care may be given a reasonable 
time, not to exceed one year from the date of publication of any applicable rules 
promulgated pursuant to this Article, within which to comply with the rules 
and to obtain a license. (1989, c. 758, s. 1.) 


§ 58-64-70. Civil liability. 
_(a) A provider who enters into a contract for continuing care at a facility 
without having first delivered a disclosure statement meeting the require- 
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ments of G.S. 58-64-20. to the person contracting for this continuing care, or 
enters into a contract for continuing care at a facility with a person who has 
relied on a disclosure statement that omits to state a material fact required to 
be stated therein or necessary in order to make the statements made therein, 
in light of the circumstances under which they are made, not misleading, shall 
be liable to the person contracting for this continuing care for actual damages 
and repayment of all fees paid to the provider, facility, or person violating this 
Article, less the reasonable value of care and lodging provided to the resident 
by or on whose behalf the contract for continuing care was entered into prior 
to discovery of the violation, misstatement, or omission or the time the 
violation, misstatement, or omission should reasonably have been discovered, 
together with interest thereon at the legal rate for judgments, and court costs 
and reasonable attorney fees. . 

(b) Liability under this section exists regardless of whether the provider or 
person liable had actual knowledge of the misstatement or omission. 

(c) A person may not file or maintain an action under this section if the 
person, before filing the action, received a written offer of a refund of all 
amounts paid the provider, facility, or person violating this Article together 
with interest at the rate established monthly by the Commissioner of Banks 
pursuant to G.S. 24-1.1(c), less the current contractual value of care and 
lodging provided prior to receipt of the offer, and if the offer recited the 
provisions of this section and the recipient of the offer failed to accept it within 
30 days of actual receipt. 

(d) An action may not be maintained to enforce a liability created under this 
Article unless brought before the expiration of three years after the execution 
of the contract for continuing care that gave rise to the violation. (1989, c. 758, 
SeselG95 Nc 193s rsiro4s) 


§ 58-64-75. Criminal penalties. 


Any person who willfully and knowingly violates any provision of this Article 
is guilty of a Class 1 misdemeanor. The Commissioner may refer such evidence 
as 1s available concerning violation of the Article or of any rule or order 
hereunder to the Attorney General or a district attorney who may, with or 
without such reference institute the appropriate criminal proceedings under 
this Article. Nothing in this Article limits the power of the State to punish any 
person for any conduct that constitutes a crime under any other statute. (1989, 
c. 758, s. 1; 1998, c. 539, s. 469; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 58-64-80. Advisory Committee. 


There shall be a nine member Continuing Care Advisory Committee ap- 
pointed by the Commissioner. The Committee shall consist of at least two 
residents of facilities, two representatives of the North Carolina Association of 
Nonprofit Homes for the Aging, one individual who is a certified public 
accountant and is licensed to practice in this State, one individual skilled in 


the field of architecture or en ineerin d indivi : 
professional. (1989, c. 758, a 1999-139, Ooh ae who is a health care 


§ 58-64-85. Other licensing or regulation. 


Nothing in this Article affects the authority of the Department of Health and 


Human Services or any successor a 
gency otherwise provided by law to license 
or regulate any health ; ii sae Ste 

720, 8. 1: 19 O77. Wee HA ae. or domiciliary service facility. (1991, c. 
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ARTICLE 65. 
Hospital, Medical and Dental Service Corporations. 


Part 1. In General. 


Editor’s Note. — Sections 58-65-1 through in view of new §§ 58-65-166 et seq. [Part 2] 
58-65-165 have been designated Part 1 of Arti- added by Session Laws 1989 (Reg. Sess., 1990), 
cle 65 at the direction of the Revisor of Statutes cc. 107 lis al ba 


§ 58-65-1. Regulation and definitions; application of other 
Tene profit and foreign corporations prohib- 
ited. 


(a) Any corporation organized under the general corporation laws of the 
State of North Carolina for the purpose of maintaining and operating a 
nonprofit hospital or medical or dental service plan whereby hospital care or 
medical or dental service may be provided in whole or in part by the 
corporation or by hospitals, physicians, or dentists participating in the plan, or 
plans, shall be governed by this Article and Article 66 of this Chapter and shall 
be exempt from all other provisions of the insurance laws of this State, unless 
otherwise provided. 

The term “hospital service plan” as used in this Article and Article 66 of this 
Chapter includes the contracting for certain fees for, or furnishing of, hospital 
care, laboratory facilities, X-ray facilities, drugs, appliances, anesthesia, 
nursing care, operating and obstetrical equipment, accommodations or any 
other services authorized or permitted to be furnished by a hospital under the 
laws of the State of North Carolina and approved by the North Carolina 
Hospital Association or the American Medical Association. 

The term “medical service plan” as used in this Article and Article 66 of this 
Chapter includes the contracting for the payment of fees toward, or furnishing 
of, medical, obstetrical, surgical or any other professional services authorized 
or permitted to be furnished by a duly licensed physician or other provider 
listed in G.S. 58-50-30. The term “medical services plan” also includes the 
contracting for the payment of fees toward, or furnishing of, professional 
medical services authorized or permitted to be furnished by a duly licensed 
provider of health services licensed under Chapter 90 of the General Statutes. 

The term “dental service plan” as used in this Article and Article 66 of this 
Chapter includes contracting for the payment 2of fees toward, or furnishing of 
dental or any other professional services authorized or permitted to be 
furnished by a duly licensed dentist. 

The term “hospital service corporation” as used in this Article and Article 66 
of this Chapter is intended to mean any nonprofit corporation operating a 
hospital or medical or dental service plan, as defined in this section. Any 
corporation organized and subject to the provisions of this Article and Article 
66 of this Chapter, the certificate of incorporation of which authorizes the 
operation of either a hospital or medical or dental service plan, or any or all of 
them, may, with the approval of the Commissioner of Insurance, issue 
subscribers’ contracts or certificates approved by the Commissioner of Insur- 
ance, for the payment of either hospital or medicai or dental fees, or the 
furnishing of such services, or any or all of them, and may enter into contracts 
with hospitals for physicians or dentists, or any or all of them, for the 
furnishing of fees or services respectively under a hospital or medical or dental 
service plan, or any or all of them. : 

The term “preferred provider” as used in this Article and Article 66 of this 
Chapter with respect to contracts, organizations, policies or otherwise means 
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ervice provider who has agreed to accept, from a corporation 

ae eee ne peanbaes authorized by this Article and Article 66 of this 
Chapter or other applicable law, special reimbursement terms in exchange for 
providing services to beneficiaries of a plan administered pursuant to this 
Article and Article 66 of this Chapter. Except to the extent prohibited either by 
C.S. 58-65-140 or by rules promulgated by the Department of Insurance not 
inconsistent with this Article and Article 66 of this Chapter, the contractual 
terms and conditions for special reimbursement shall be those which the 
corporation and preferred provider find to be mutually agreeable. 
ed licensed 
mei Repealed by Session Laws 2001-297, s. 2, effective October 1, 2001. 

(b1) Repealed by Session Laws 2001-297, s. 2, effective October 1, 2001. 

(b2) Repealed by Session Laws 2001-297, s. 2, effective October 1, 2001. 

(c) Repealed by Session Laws 2001-297, s. 2, effective October 1, 2001. 
licensed licensed Social Work and Licensure 

(d) No foreign or alien hospital or medical or dental service corporation as 
herein defined shall be authorized to do business in this State. (1941, c. 338, s. 
1; 1943, c. 587, s. 1; 1953, c. 1124, s. 1, 1961, c. 1149; 1965, c. 396, s. 1; c. 1169, 
s. 1; 1967, c. 690, s. 1; 1973, c. 642; 1977, c. 601, ss. 1, SWZ 1985, COTSONS eZ: 
1993, c. 347, s. 3; c. 375, s. 4; 464, s. 3.1; 1995, c. 223, s. 2; c. 406, s. 4; 1997-197, 
ss. 1, 2; 1999-186, s. 1; 1999-199, s. 2; 1999-210, ss. 5, 6; 2001-297, s. 2; 


2001-487, ss. 40(h), 105(a), 105(b).) 


Cross References. — For the Insurance 
Information and Privacy Protection Act, see 
§ 58-39-1 et seq. For provisions of Chapter 58 
made applicable to hospital and medical service 
corporations, see notes to §§ 58-50-5, 58-51-10, 
58-51-60 and 58-63-15. For provisions of Chap- 
ter 58 made applicable to medical service plan 
policies and hospital service plan policies is- 
sued under this chapter, see § 58-51-25. As to 
coverage to be afforded to mentally retarded 
and physically handicapped children, see § 58- 
51-25. For the Health Maintenance Organiza- 
tion Act of 1979, see §§ 58-67-1 et seq. As to 
taxes levied on gross insurance premiums, see 
§ 105-228.5. For provisions applicable to Arti- 
cle 65 of Chapter 105 for the 2003 taxable year 
in lieu of the provisions of § 105-228.5(f), see 
note at that section. As to authority of Commis- 
sion for Health Services to regulate the sanita- 
tion of private hospitals, etc., see § 130A-235. 
For provisions applicable to corporations gov- 
erned by this Chapter which relate to the 
elimination of discrimination in treatment of 
ape and disabled persons, see § 168- 


Estimated Premium Tax Liability. — Ses- 
sion Laws 2001-489, s. 2.(e) provides that, not- 
withstanding the provisions of G.S 105- 
228.5(f), the following provisions apply to 
Article 65 Corporations and Health Mainte- 
nance Organizations, as defined in G.S. 105- 
228.3, for the 2003 taxable year in lieu of the 
provisions of G.S. 105-228.5(f): 

Article 65 Corporations and Health Mainte- 
nance Organizations that are subject to the tax 
imposed by G.S. 105-228.5 and have an esti- 
mated premium tax liability for the 2003 tax- 


able year, not including the additional local fire 
and lightning tax, of ten thousand dollars 
($10,000) or more forbusiness done in North 
Carolina shall remit two estimated tax pay- 
ments with each payment equal to fifty percent 
(50%) of the taxpayer’s estimated premium tax 
liability for the 2003 taxable year. The first 
estimated payment is due on or before April 15, 
2003, and the second estimated payment is due 
on or before June 15, 2003. The taxpayer must 
remit the balance by the following March 15 in 
the same manner provided in G.S. 105-228.5(e) 
for annual returns. 

An underpayment of an estimated payment 
required by this subsection bears interest at 
the rate established under G.S. 105-241.1(1). 
Any overpayment bears interest as provided in 
G.S. 105-266(b) and, together with the interest, 
must be credited to the taxpayer and applied 
against the taxes imposed upon the company 
under G.S. 105-228.5. 

The penalties provided in Article 9 of Chapter 
105 of the General Statutes apply to the esti- 
mated tax payments required by this subsec- 
tion. 

Editor’s Note. — Articles 65 and 66 are 
former Chapter 57. Chapter 57 has been 
recodified as Articles 65 and 66 of Chapter 58 
pursuant to Session Laws 1987, c. 752, s. 9, as 
amended by Session Laws 1987 (Reg. Sess., 
1988) c; 975; 534, 

Session Laws 1965, c. 396, s. 4, provided that 
nothing in the first 1965 amendment to this 
section, which added the exception at the end of 
the third paragraph (of present subsection (a)), 
should be construed to equate optometrists 
with physicians except to the extent that each 
must be duly licensed. 
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Session Laws 1967, c. 690, s. 4, provided that 
nothing in the 1967 amendment to this section, 
which added the second sentence of the third 
paragraph (of present subsection (a)), should be 
construed to equate podiatrists with physicians 
except to the extent that each must be duly 
licensed. 

This section was amended by Session Laws 
19938, c. 347, s. 3; c. 8375, s. 4 and c. 464, s. 3.1, 
in the coded bill drafting format provided by 
§ 120-20.1. It has been set out in the form 
above at the direction of the Revisor of Stat- 
utes. 

Session Laws 1995, c. 406, s. 6, had provided 
that the amendments to this section by Session 
Laws 1995, c. 406, s. 4, would expire July 1, 
1999. However, Session Laws 1999-186, s. 1 
deleted the July 1, 1999 expiration date. 

Session Laws 1997-483, s. 12.1, provides: 
“Notwithstanding any other provision of law, no 
hospital, medical, and dental service corpora- 
tion may convert to a mutual nonstock or stock 
accident and health insurance company or life 
insurance company prior to August 1, 1998. For 
the purposes of this section, ‘convert to a mu- 
tual nonstock or stock accident and health 
insurance company or life insurance company’ 
includes a restructuring that is determined by 
the Commissioner of Insurance to constitute 
the disposition of a substantial amount of the 
corporation’s assets to an entity other than a 
nonprofit entity, except for the disposition of 
assets in the ordinary course of business.” 

Session Laws 1997-483, s. 17.1, provides: 
“Except as otherwise specifically provided, this 
act becomes effective July 1, 1997. If a study is 
authorized both in this act and the Current 
Operations Appropriations Act of 1997 [Session 
Laws 1997-443], the study shall be imple- 
mented in accordance with the Current Opera- 
tions Appropriations Act of 1997 as ratified.” 
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Session Laws 2001-387, s. 154(b), provides 
that nothing in this act shall supersede the 
provisions of Article 10 or 65 of Chapter 58 of 
the General Statutes, and this act does not 
create an alternate means for an entity gov- 
erned by Article 65 of Chapter 58 of the General 
Statutes to convert to a different business form. 

Session Laws 2001-487, s. 40(h), effective 
December 16, 2001, substituted “licensed clini- 
cal social worker” for “certified clinical social 
worker” throughout the section; and in the 
second paragraph in subsection (c), substituted 
“licensed by the North Carolina Social Work 
Certification and Licensure Board” for “certi- 
fied by the North Carolina Certification Board 
for Social Work.” However, in subsections (a) 
and (c) Session Laws 2001-487, s. 40(h) failed to 
take account of changes by Session Laws 2001- 
297, s. 2, as amended by Session Laws 2001- 
487, s. 105(a) and (b), effective October 1, 2001. 
The section has been set out in the form above 
at the direction of the Revisor of Statutes. 

Effect of Amendments. — Session Laws 
1999-210, ss. 5, 6, effective January 1, 2000, 
and applicable to treatment or services ren- 
dered on or after that date, inserted “a duly 
licensed physician assistant” twice in the third 
paragraph of subsection (a); and added subsec- 
tion (b2). 

Session Laws 2001-297, s. 2, as amended by 
Session Laws 2001-387, s. 105(a) and (b), effec- 
tive October 1, 2001, and applicable to claims 
for payment or reimbursement for services ren- 
dered on or after that date, rewrote subsection 
(a), incorporating some of the language for- 
merly in subsection (c), deleted subsections (b), 
(b1), (b2) and (c), and in subsection (d), substi- 
tuted “or” for “and/or.” 

Legal Periodicals. — For comment on this 
Chapter, see 19 N.C.L. Rev. 487 (1941). 


CASE NOTES 


Cited in Cato v. Hospital Care Ass’n, 220 
N.C, 479, 17 S.E.2d 671 (1941). 


§ 58-65-2. Other laws applicable to service corporations. 


The following provisions of this Chapter are applicable to service corpora- 


tions that are subject to this Article: 
G.S. 58-2-125. 
from license. 

G.S. 58-2-155. 


G.S. 58-2-160. Reporting 


Authority over all insurance companies; no exemptions 


Investigation of charges. 
and 


investigation of insurance and 


reinsurance fraud and the financial condition of licens- 
ees; immunity from liability. 


G.S. 58-2-162. 
istrators. 


Embezzlement by insurance agents, brokers, or admin- 
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G.S. 58-2-185. Record of business kept by companies and agents; Com- 
missioner may inspect. er 

G.S. 58-2-190. Commissioner may require special reports. 

G.S. 58-2-195. Commissioner may require records, reports, etc., for 
agencies, agents, and others. yt 

G.S. 58-2-200. Books and papers required to be exhibited. 

G.S. 58-3-50. Companies must do business In own name; emblems, 
insignias, etc. 

G.S. 58-3-115. Twisting with respect to insurance policies; penalties. 

G.S. 58-50-35. Notice of nonpayment of premium required before forfei- 
ture. 

G.S. 58-51-25. Policy coverage to continue as to mentally retarded or 


physically handicapped children. (1999-244, s. 1.) 


Editor’s Note. — Session Laws 1999-244, s. 
15, made this section effective January 1, 2000. 


§ 58-65-5. Contract for joint assumption or underwriting 
of risks. 


Any corporation organized or regulated by the provisions of this Article and 
Article 66 of this Chapter is authorized to enter into such contracts with any 
other firm or corporation for joint assumption or underwriting of any part or all 
of any risks undertaken upon such terms and conditions as are approved by the 
Commissioner of Insurance. (1955, c. 894, s. 1.) 


§ 58-65-10. Premium or dues paid by employer, employee, 
principal or agent or jointly and severally. 


Any premium or dues charged by a corporation regulated under the 
provisions of this Article and Article 66 of this Chapter may be paid by the 
employer, employee, principal, or agent, or jointly and severally. The term 
“employer” as used herein includes counties, municipal corporations, and all 
departments or subdivisions of the State, county, municipal corporation, and 
official boards including city and county boards of alcoholic control, together 


with all others occupying the status of employer and employee, principal and 
agent. (1955, c. 894, s. 2.) ployee, p p 


§ 58-65-15. Incorporation. 


Any number of persons not less than seven, desiring to form a nonprofit 
hospital service corporation, shall incorporate under the provisions of the 
general laws of the State of North Carolina governing corporations, but subject 
to the following provisions: | 

(1) The certificate of incorporation of each such corporation shall have 
endorsed thereon or attached thereto, the consent of the Commis- 
sioner of Insurance, if he shall find the same to be in accordance with 

es eS provisions of this Article and Article 66 of this Chapter. 
statement of the services to be rendered by the corporation and the 
rates currently to be charged therefor which said statement shall be 
accompanied by two copies of each contract for services which the 
corpora eer Proposes to make with its subscribers, and two copies of 
Seen of contract which said corporation proposes to make with 
ye er hospitals, shall have been furnished the Commissioner 
ior ee pea provided, however, that if the articles of incorporation of 
y corporation within the meaning of this Article and Article 66 
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of this Chapter shall have been filed with the Secretary of State prior 
to March 15, 1941, the approval thereof by the Commissioner of 
Insurance shall be evidenced by a separate instrument in writing filed 
with the Secretary of State. (1941, c. 338, s. 2.) 


§ 58-65-20. Members of governing boards. 


(a) For the purpose of this section the words “board of directors” includes the 
board of directors, trustees, or other governing board. 

(b) The board of directors of each hospital service corporation subject to the 
provisions of this Article shall include persons who are representative of its 
subscribers and the general public. Less than one half of the directors of any 
such corporation shall be persons who are licensed to practice medicine in this 
State or who are paid directors or employees of a corporation organized for 
hospital purposes. (1979, c. 538, s. 1.) 


§ 58-65-25. Hospital, physician and dentist contracts. 


(a) Any corporation organized under this Article may enter into contracts for 
the rendering of hospital service to any of its subscribers by hospitals approved 
by the American Medical Association and/or the North Carolina Hospital 
Association, and may enter into contracts for the furnishing of, or the payment 
in whole or in part for, medical and/or dental services rendered to any of its 
subscribers by duly licensed physicians and/or dentists. All obligations arising 
under contracts issued by such corporations to its subscribers shall be satisfied 
by payments made directly to the hospitals or hospitals and/or physicians 
and/or dentists rendering such service, or direct to the subscriber or his, her, or 
their legal representatives upon the receipt by the corporation from the 
subscriber of a statement marked paid by the hospital(s) and/or physician(s) 
and/or dentist(s) or both rendering such service, and all such payments 
heretofore made are hereby ratified. Nothing in this section shall be construed 
to discriminate against hospitals conducted by other schools of medical 
practice. 

-(b) All certificates, plans or contracts issued to subscribers or other persons 
by hospital and medical and/or dental service corporations operating under 
this Article shall contain in substance a provision as follows: “After two years 
from the date of issue of this certificate, contract or plan no misstatements, 
except fraudulent misstatements made by the applicant in the application for 
such certificate, contract or plan, shall be used to void said certificate, contract 
or plan, or to deny a claim for loss incurred or disability (as therein defined) 
commencing after the expiration of such two-year period.” (1941, c. 338, s. 3; 
1948; c. 537; 's. 2; 1947, c.820, s. 1; 1955, c. 850, s. 7; 1961, c. 1149; 1979, ¢.'755, 
s. 17; 1997-259, s. 16.) 


Cross References. — For the Readable In- 
surance Policies Act, see § 58-38-1 et seq. 


§ 58-65-30. Dentists’ services. 


Any corporation organized under the provisions of this Article and Article 66 
of this Chapter may, in addition to its authority to contract under G:S. 
58-65-25, enter into contracts to pay duly licensed dentists for treatment of 
fractures and dislocations of the jaw, and cutting procedures in the oral cavity 
other than extractions, repairs and care of the teeth and gums. (1957, c. 987.) 
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§ 58-65-35. Nurses’ services. 


ncy, institution or physician providing a service for which payment or 
pat ote th is redial to be made under a contract governed by this 
Article and Article 66 of this Chapter shall be denied such payment or 
reimbursement on account of the fact that the service was rendered through a 
registered nurse acting under authority of rules and regulations adopted by 
the North Carolina Medical Board and the Board of Nursing pursuant to G.S. 
90-6 and 90-171.23. (1973, c. 436; 1991, c. 720, s. 37; 1993, c. 347, s. 4; 1995, c. 


94uc 14, 1997-10 iesal.) 


Editor’s Note. — Session Laws 1993, c. 347, after October 1, 1993, and expired October 1, 
s. 5 provided that the amendment by c. 347, s. 1998. The expiration date was deleted by Ses- 
2 applied to all plans and policies with an sion Laws 1997-197, s. 1. 
inception, renewal, or anniversary date on or 


§ 58-65-36. Physician services provided by physician as- 
sistants. 


No agency, institution, or physician providing a service for which payment or 
reimbursement is required to be made under a contract governed by this 
Article or Article 66 of this Chapter shall be denied the payment or reimburse- 
ment on account of the fact that the service was rendered through a physician 
assistant acting under authority of rules adopted by the North Carolina 
Medical Board pursuant to G.S. 90-18.1. (1999-210, s. 4.) 


Editor’s Note. — Session Laws 1999-210,s. and applicable to treatment or services ren- 
9, made this section effective January 1, 2000, dered on or after that date. 


§ 58-65-40. Supervision of Commissioner of Insurance; 
form of contract with subscribers; schedule of 
rates. 


No hospital service corporation shall enter into any contract with subscrib- 
ers unless and until it shall have filed with the Commissioner of Insurance a 
specimen copy of the contract or certificate and of all applications, riders, and 
endorsements for use in connection with the issuance or renewal thereof to be 
formally approved by him as conforming to the section of this Article entitled 

Subscribers’ contracts,” and conforms to all rules and regulations promulgated 
by the Commissioner of Insurance under the provisions of this Article and 
Article 66 of this Chapter. The Commissioner of Insurance shall, within a 
reasonable time after the filing of any such form, notify the corporation filing 
the same either of his approval or of his disapproval of such form. | 

No corporation subject to the provisions of this Article and Article 66 of this 
Chapter shall enter into any contract with a subscriber after the enactment 
hereof unless and until it shall have filed with the Commissioner of Insurance 
au schedule of rates to be paid by the subscribers to such contracts and shall 

ave obtained the Commissioner’s approval thereof. The Commissioner, may 
Bia! approval if he finds that such rates are excessive, inadequate, or 
uD any discriminatory; or do not exhibit a reasonable relationship to the 

aa i. provided by such contracts. At all times such rates and form of 
au scribers contracts shall be subject to modification and approval of the 
ommissioner of Insurance under rules and regulations adopted by the 


Commissioner, in conformity to thi i 
(1941, c. 338, S. 4: 1989, o 435, 6 pe sonisle and Article 66 of this Chapter. 
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CASE NOTES 


Stated in Lupton v. Blue Cross & Blue Shield —_ (2000), cert. denied, 353 N.C. 266, 546 S.E.2d 
of N.C., 1389 N.C. App. 421, 533 S.E.2d 270 105 (2000). 


§ 58-65-45. Public hearings on revision of existing sched- 
ule or establishment of new schedule; publica- 
tion of notice. 


Whenever any hospital service corporation licensed under this Article and 
Article 66 of this Chapter makes a rate filing or any proposal to revise an 
existing rate schedule or contract form, the effect of which is to increase or 
decrease the charge for its contracts, or to set up a new rate schedule, and such 
rate schedule is subject to the approval of the Commissioner, such hospital 
service corporation shall file its proposed rate change or contract form and 
supporting data with the commissioner, who shall review the filing in accor- 
dance with the standards in G.S. 58-65-40. Such rate revision or new rate 
schedule with respect to individual subscriber contracts shall be guaranteed by 
the insurer, as to the contract and certificate holders thereby affected, for a 
period of not less than 12 months; or with respect to individual subscriber 
contracts as an alternative to giving such guarantee, such rate revision or new 
rate schedule may be made applicable to all individual contracts at one time if 
the corporation chooses to apply for such relief with respect to such contracts 
no more frequently than once in any 12-month period. Such rate revision or 
new rate schedule shall be applicable to all contracts of the same type; 
provided that no rate revision or new rate schedule may become effective for 
any contract holder unless the corporation has given written notice of the rate 
revision or new rate schedule not less than 30 days prior to the effective date 
of such revision or new rate schedule. The contract holder thereafter must pay 
the revised rate or new rate schedule in order to continue the contract in force. 
The Commissioner may promulgate reasonable rules, after notice and hearing, 
to require the submission of supporting data and such information as is 
deemed necessary to determine whether such rate revisions meet these 
standards. At any time within 60 days after the date of any filing under this 
section or G.S. 58-65-40, the Commissioner may give written notice to the 
corporation of a fixed time and place for a hearing on the filing, which time 
shall be no less than 20 days after notice is given. In the event no notice of 
hearing is issued within 60 days from the date of any filing, the filing shall be 
deemed to be approved, subject to modification by the Commissioner as 
authorized by G.S. 58-65-40. In the event the Commissioner gives notice of a 
hearing, the corporation making the filing shall, not less than 10 days before 
the time of the hearing, cause to be published in a daily newspaper or 
newspapers published in North Carolina, and in accordance with the rules and 
regulations of the Commissioner of Insurance, a notice, in the form and content 
approved by the Commissioner, setting forth the nature and effect of such 
proposal and the time and place of the public hearing to be held. If the 
Commissioner does not issue an order within 45 days after the day on which 
the hearing began, the filing shall be deemed to be approved, subject to 
modification by the Commissioner as authorized by G.S. 58-65-40. (1953, c. 
1118; 1985, c. 666, s. 60; 1989, c. 485, s. 58.) 


§ 58-65-50. Application for certificate of authority or li- 
cense. 


No corporation subject to the provisions of this Article and Article 66 of this 
Chapter shall issue contracts for the rendering of hospital or medical and/or 
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dental service to subscribers, until the Commissioner of Insurance has, by 
formal certificate or license, authorized it to do so. Application for such 
certificate of authority or license shall be made on forms to be supplied by the 
Commissioner of Insurance, containing such information as he shall deem 
necessary. Each application for such certificate of authority or license, as a part 
thereof shall be accompanied by duplicate copies of the following documents 
duly certified by at least two of the executive officers of such corporation: 

(1) Certificate of incorporation with all amendments thereto. 

(2) Bylaws with all amendments thereto. 

(3) Each contract executed or proposed to be executed by and between the 
corporation and any participating hospital, and/or physicians under 
the terms of which hospital and/or medical and/or dental service is to 
be furnished to subscribers to the plan. 

(4) Each form of contract, application, rider, and endorsement, issued or 
proposed to be issued to subscribers to the plan, or in renewal of any 
of contracts with subscribers to the plan, together with a table of rates 
charged or proposed to be charged to subscribers for each form of such 
contract. 

(5) Financial statement of the corporation which shall include the 
amounts of each contribution paid or agreed to be paid to the 
corporation for working capital, the name or names of each contribu- 
tor and the terms or each contribution. (1941, c. 338, s. 5; 1943, c. 537, 
s: 3; L9GD ec 1149:) 


§ 58-65-55. Issuance of certificate. 


Before issuing any such license or certificate the Commissioner may make 
such an examination or investigation as the Commissioner deems expedient. 
The Commissioner shall issue a certificate of authority or license upon the 
payment of an annual fee of one thousand dollars ($1,000) and upon being 
satisfied on the following points: 

(1) The applicant is established as a bona fide nonprofit hospital service 
corporation as defined by this Article and Article 66 of this Chapter. 

(2) The rates charged and benefits to be provided are fair and reasonable. 

(3) The amounts provided as working capital of the corporation are 
repayable only out of earned income in excess of amounts paid and 
payable for operating expenses and hospital and medical and/or 
dental expenses and such reserve as the Department deems adequate, 
as provided hereinafter. 

(4) That the amount of money actually available for working capital be 
sufficient to carry all acquisition costs and operating expenses for a 
reasonable period of time from the date of the issuance of the 
certificate. (1941, c. 338, s. 6; 1943, ¢. 037, 8. 4; 1947, c. 820, s. 2; 1961, 


c. 1149; 1989 (Reg. Sess., 1990), c. 1069, s. 5; 1995, ¢. 507, s. 11A(c); 
1999-435, Ss. 5.) 6 ) c » 8 ’ ,C fo (c); 


S$ 58-65-60. Subscribers’ contracts; required and prohib- 
ited provisions. 


(a) Every contract made by a corporation subj iSi 
ject to the provisions of this 
SAE OPE NEEL 66 of this Chapter shall be for a period not to exceed 12 
uss Spates no Reber ate shall be made providing for the inception of benefits 
eA d a: an one year from the date of the contract. Any such contract 
y provide that it shall be automatically renewed for a similar period unless 


there shall have been one month’s pr; inati 
S 
the subscriber or the BS ante prior written notice of termination by either 
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(b) Contracts may be issued that entitle one or more persons to benefits 
under those contracts. Persons entitled to benefits under those contracts, other 
than the certificate holder, may only be the certificate holder’s spouse, lawful 
or legally adopted child of the certificate holder or the certificate holder’s 
spouse, or any other person who resides in the same household with the 
certificate holder and is dependent upon the certificate holder. 

(c) Every contract entered into by any such corporation with any subscriber 
thereof shall be in writing and a certificate stating the terms and conditions 
thereof shall be furnished to the subscriber to be kept by him. No such 
certificate form, other than to group subscribers of groups of 10 or more 
certificate holders or those issued pursuant to a master group contract 
covering 10 or more certificate holders shall be made, issued or delivered in 
this State unless it contains the following provisions, provided, however, 
groups between five and 10 certificate holders complying with and maintaining 
eligibility status under regulations approved by the Commissioner of Insur- 
ance for group enrollment may be cancelled if such participation falls below the 
minimum participation of five certificate holders; or if the group takes other 
group hospital, medical or surgical coverage: 

(1) A statement of the amount payable to the corporation by the sub- 
scriber and the times at which and manner in which such amount is 
to be paid; this provision may be inserted in the application rather 
than in the certificate. Application need not be attached to certificate. 

(2) Astatement of the nature of the benefits to be furnished and the period 
during which they will be furnished. 

(3) A statement of the terms and conditions, if any, upon which the 
contract may be cancelled or otherwise terminated at the option of 
either party. The statement shall be in the following language: 

a. “Renewability”: Any contract subject to the provisions of this 
subdivision is renewable at the option of the subscriber unless 
sufficient notice in writing of nonrenewal is mailed to the sub- 
scriber by the corporation addressed to the last address recorded 
with the corporation. 

b. “Sufficient notice” shall be as follows: 

1. During the first year of any such contract, or during the first 
year following any lapse and reinstatement, or reenrollment, 
a period of 30 days. 

2. During the second and subsequent years of continuous cover- 
age, a number of full calendar months most nearly equivalent 
to one fourth the number of months of continuous coverage 
from the first anniversary of the date of issue or reinstate- 
ment or reenrollment, whichever date is more recent, to the 
date of mailing of such notice. 

3. No period of required notice shall exceed two years, and no 
renewal hereunder shall renew any such contract for any 
period beyond the required period of notice except by written 
agreement of the subscriber and corporation. 

The contract may be modified, terminated or cancelled by the 
corporation at any time at its option, upon: 

a. Nonpayment by the subscriber of fees or dues as required. 

b. Failure or refusal by the subscriber to comply with rate or benefit 
changes approved by the Commissioner under G.S. 58-65-45. 

c. Failure or refusal by the subscriber after 30 days’ written notice to 
subscriber to transfer into hospital, medical, or dental service 
plan serving the area to which the subscriber has changed 
residence and is eligible for or to which corporation is required to 
transfer by interplan agreement of transfer. 
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(4) A statement that the contract includes the endorsement thereon and 
attached papers, if any, and together with the applications contains 
the entire contract. , 

(5) A statement that if the subscriber defaults in making any payment, 
under the contract, the subsequent acceptance of a payment by the 
corporation at its home office shall reinstate the contract, but with 
respect to sickness and injury, only to cover such sickness as may be 
first manifested more than 10 days after the date of such acceptance. 

(d) In every such contract made, issued or delivered in this State: 

(1) All printed portions shall be plainly printed; 

(2) The exceptions from the contract shall appear with the same promi- 
nence as the benefits to which they apply; and . 

(3) If the contract contains any provision purporting to make any portion 
of the articles, constitution or bylaws of the corporation a part of the 
contract, such portion shall be set forth in full. . 

(e) A service corporation may issue a master group contract with the 
approval of the Commissioner if the contract and the individual certificates 
issued to members of the group comply in substance to the other provisions of 
this Article and Article 66 of this Chapter. The contract may provide for the 
adjustment of the rate of the premium or benefits conferred as provided in the 
contract, and in accordance with an adjustment schedule filed with and 
approved by the Commissioner. If the contract is issued, altered or modified, 
the subscribers’ contracts issued under that contract are altered or modified 
accordingly, all laws and clauses in subscribers’ contracts to the contrary 
notwithstanding. Nothing in this Article and Article 66 of this Chapter shall be 
construed to prohibit or prevent the same. Forms of such contract shall at all 
times be furnished upon request of subscribers thereto. 

(el) Employees shall be added to the master group coverage no later than 90 
days after their first day of employment. Employment shall be considered 
continuous and not be considered broken except for unexcused absences from 
work for reasons other than illness or injury. The term “employee” is defined as 
a nonseasonal person who works on a full-time basis, with a normal work week 
of 30 or more hours and who is otherwise eligible for coverage, but does not 
include a person who works on a part-time, temporary, or substitute basis. 

(e2) Whenever an employer master group contract replaces another group 
contract, whether this contract was issued by a corporation under Articles 1 
through 67 of this Chapter, the liability of the succeeding corporation for 
insuring persons covered under the previous group contract is (i) each person 
is eligible for coverage in accordance with the succeeding corporation’s plan of 
benefits with respect to classes eligible and activity at work and 
nonconfinement rules must be covered by the succeeding corporation’s plan of 
benefits; and (i) each person not covered under the succeeding corporation’s 
plan of benefits in accordance with (i) above must nevertheless be covered by 
the succeeding corporation if that person was validly covered, including benefit 
extension, under the prior plan on the date of discontinuance and if the person 
a Crea? a a class of persons eligible for coverage under the succeeding 
is eae hospitalization contract renewed in the name of the subscriber 
Aga 1g a grace period shall be construed to be a continuation of the contract 

rst issued. (1941, c. 338, s. 7; 1947, c. 820, ss. 3, 4; 1955, c. 679, ss. 1-3; 1957, 


c. 1085, s. 1; 1961, c. 1149; 1989, c. 775, s. 4: 1991. . 720 38, 88: 1991 (R 
Sess., 1992), c. 837, s. 4; 1993, ¢. 408. 5. 4:¢. » C. 120, 88. 38, 88; eg. 
1997-259, 5.17; 2001-417 «oye s. 4; c. 409, s. 24; 1995, c. 507, s. 23A.1(e); 


Cross References. — As to contracts cover- 


; ? Hosp . : . 
ing newborn infants, see § 58-51-30. As to in ospital, Medical and Dental Service Corpora 


tion Readable Insurance Certificates Act, see 
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§§ 58-66-1 through 58-66-40. 
_ Edistor’s Note. — Session Laws 2001-417, s. 
14 is a severability clause. 

Effect of Amendments. — Session Laws 
2001-417, s. 12, effective October 1, 2001, sub- 
stituted “The statement” for “Said statement” 
at the beginning of the second sentence of 
subdivision (8); substituted “of this subdivi- 


ART. 65. MEDICAL SERVICE CORPORATIONS 


§58-65-70 


sion” for “hereof” in the first subdivision (38)a.; 
substituted “The contract” for “Any such con- 
tract” at the beginning of the introductory lan- 
guage preceding the second subdivision (8)a.; 
rewrote the second subdivision (3)a. and (3)b. 
and subdivision (3)c.; and deleted subdivision 
(3)d., relating to applicability of amendments to 
subsection (c) and subdivision (c)(3). 


CASE NOTES 


Cited in Varnell v. Henry M. Milgrom, Inc., 
78 N.C. App. 451, 337 S.E.2d 616 (1985). 


§ 58-65-65. Coverage for active medical treatment in tax- 
supported institutions. 


(a) No hospital or medical or dental service plan, contract or certificate 
governed by the provisions of this Article and Article 66 of this Chapter shall 
be delivered, issued, executed or renewed in this State, or approved for 
issuance or renewal in this State by the Commissioner of Insurance, after May 
21, 1975, unless such plan, contract or certificate provides for the payment of 
benefits for charges made for medical care rendered in or by duly licensed state 
tax-supported institutions, including charges for medical care of cerebral palsy, 
other orthopedic and crippling disabilities, mental and nervous diseases and 
disorders, mental retardation, alcoholism and drug or chemical dependency, 
and respiratory illness, on a basis no less favorable than the basis which would 
apply had the medical care been rendered in or by any other public or private 
institution or provider. The term “state tax-supported institutions” shall 
include community mental health centers and other health clinics which are 
certified as Medicaid providers. 

(b) No plan, contract, or certificate shall exclude payment for charges of a 
duly licensed state tax-supported institution because of its being a specialty 
facility for one particular type of illness nor because it does not have an 
operating room and related equipment for the performance of surgery, but it is 
not required that benefits be payable for domiciliary or custodial care, 
rehabilitation, training, schooling, or occupational therapy. 

(c) The restrictions and requirements of this section shall not apply to any 
plan, contract, or certificate which is individually underwritten or provided for 
a specific individual and the members of his family as a nongroup policy, but 
shall apply only to those hospital service and medical service subscriber plans, 
contracts, or certificates delivered, issued for delivery, reissued or renewed in 
this State on and after July 1, 1975. (1975, c. 345, s. 2.) 


§ 58-65-70. Contracts to cover any person possessing the 
sickle cell trait or hemoglobin C trait. 


No hospital, medical, dental, or any health service governed by this Article 
and Article 66 of this Chapter shall refuse to issue or deliver any individual or 
group hospital, dental, medical, or health service contract in this State which 
it is currently issuing for delivery in this State, and which affords benefits or 
coverage for any medical treatment or service authorized or permitted to be 
furnished by a hospital, clinic, family health clinic, neighborhood health clinic, 
health maintenance organization, physician, physician’s assistant, nurse prac- 
titioner or any medical service facility or personnel, on account of the fact that 
the person who is to be insured possesses sickle cell trait or hemoglobin C trait; 
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ch policy issued and delivered in this State carry a higher 
oe ie ee aeeee ae account of the fact that the person who is to be 
insured possesses sickle cell trait. (1975, c. 5995 5.22) 


§ 58-65-75. Coverage for chemical dependency treatment. 


(a) As used in this section, the term “chemical dependency” means the 
pathological use or abuse of alcohol or other drugs in a manner or to a degree 
that produces an impairment in personal, social, or occupational functioning 
and which may, but need not, include a pattern of tolerance and withdrawal. 

(b) Every group insurance certificate or group subscriber contract under any 
hospital or medical plan governed by this Article and Article 66 of this Chapter 
that is issued, renewed, or amended on or after January 1, 1985, shall offer to 
its insureds benefits for the necessary care and treatment of chemical depen- 
dency that are not less favorable than benefits for physical illness generally. 
Except as provided in subsection (c) of this section, benefits for chemical 
dependency shall be subject to the same durational limits, dollar limits, 
deductibles, and coinsurance factors as are benefits for physical illness 

enerally. 
(c) nee group insurance certificate or group subscriber contract that 
provides benefits for chemical dependency treatment and that provides total 
annual benefits for all illnesses in excess of eight thousand dollars ($8,000) is 
subject to the following conditions: 

(1) The certificate or contract shall provide, for each 12-month period, a 
minimum benefit of eight thousand dollars ($8,000) for the necessary 
care and treatment of chemical dependency. 

(2) The certificate or contract shall provide a minimum benefit of sixteen 
thousand dollars ($16,000) for the necessary care and treatment of 
chemical dependency for the life of the certificate or contract. 

(d) Provisions for benefits for necessary care and treatment of chemical 
dependency in group certificates or group contracts shall provide for benefit 
payments for the following providers of necessary care and treatment of 
chemical dependency: 

(1) The following units of a general hospital licensed under Article 5 of 
General Statutes Chapter 131E: 

a. Chemical dependency units in facilities licensed after October 1, 
1984; 

b. Medical units; 

c. Psychiatric units; and 

(2) The following facilities or programs licensed after July 1, 1984, under 
Article 2 of General Statutes Chapter 122C: 

a. Chemical dependency units in psychiatric hospitals; 
b. Chemical dependency hospitals; 

c. Residential chemical dependency treatment facilities; 
d. Social setting detoxification facilities or programs; 

e. Medical detoxification facilities or programs; and 

(3) Duly licensed physicians and duly licensed psychologists and certified 
professionals working under the direct supervision of such physicians 
or psychologists in facilities described in (1) and (2) above and in 
day/night programs or outpatient treatment facilities licensed after 
July 1, 1984, under Article 2 of General Statutes Chapter 122C. After 
January 1, 1995, “duly licensed psychologists” shall be defined as 
licensed psychologists who hold permanent licensure and certification 
as health services provider psychologist issued by the North Carolina 

eh Psychology Board. 
ries eee nile that nothing in this subsection shall prohibit any certificate 
m requiring the most cost effective treatment setting to be 
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utilized by the person undergoing necessary care and treatment for chemical 
dependency. 

(e) Coverage for chemical dependency treatment as described in this section 
shall not be applicable to any group certificate holder or group subscriber 
contract holder who rejects the coverage in writing. (1983 (Reg. Sess., 1984), c. 
Rea a c. 589, s. 43(a), (b); 1989, c. 175, s. 2; 1991, c. 720, s. 64; 1998, 
c. eS) 


§ 58-65-80. Meaning of terms “accident”, “accidental inju- 
ry”, and “accidental means”. 


(a) This section applies to the provisions of all subscriber contracts under 
this Article and Article 66 of this Chapter that are issued on or after October 
1, 1989, and preferred provider arrangements under this Article and Article 66 
of this Chapter that are entered into on or after October 1, 1989. 

(b) “Accident”, “accidental injury”, and “accidental means” shall be defined 
to imply “result” language and shall not include words that establish an 
accidental means test. (1989, c. 485, s. 11.) 


§ 58-65-85. Discriminatory practices prohibited. 


No person subject to this Article and Article 66 of this Chapter shall refuse 
to issue or refuse to reissue to an individual any certificate, plan, or contract 
governed by this Article and Article 66 of this Chapter; limit the amount, 
extent, or kind of services available to an individual; or charge an individual a 
different rate for the same services, because of the race, color, or national or 
ethnic origin of that individual. (1989, c. 485, s. 23.) 


CASE NOTES 


This statute did not give rise toa private seeking reimbursement from the North Caro- 
cause of action for a private hospital’s lina Department of Insurance and not to every 
refusal to render medical care to a non- private hospital. Williams v. United States, 242 
Indian; it applies only to nonprofit hospitals F.3d 169 (4th Cir. 2001). 


§ 58-65-90. No discrimination against the mentally ill and 
chemically dependent. 


(a) Definitions. — As used in this section, the term: 

(1) “Mental illness” has the same meaning as defined in G.S. 122C-3(21); 
and 

(2) “Chemical dependency” has the same meaning as defined in GS. 
58-65-75 

with a diagnosis found in the Diagnostic and Statistical Manual of Mental 
Disorders DSM-3-B or the International Classification of Diseases ICD/9/CM, 
or a later edition of those manuals. 

(b) Coverage of Physical Illness. — No service corporation governed by this 
Chapter shall, solely because an individual to be insured has or had a mental 
illness or chemical dependency: 

(1) Refuse to issue or deliver to that individual any individual or group 
subscriber contract in this State that affords benefits or coverage for 
medical treatment or service for physical illness or injury; 

(2) Have a higher premium rate or charge for physical illness or injury 
coverages or benefits for that individual; or 

(3) Reduce physical illness or injury coverages or benefits for that indi- 
vidual. 
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(b1) Coverage of Mental Illness. ne A subscriber contract that covers both 
physical illness or injury and mental illness may not impose a lesser lifetime 
or annual dollar limitation on the mental health benefits than on the physical 
illness or injury benefits, subject to the following: 

(1) A lifetime limit or annual limit may be made applicable to all benefits 
under the subscriber contract, without distinguishing the mental 
health benefits. ge aye 

(2) If the subscriber contract contains lifetime limits only on selected 
physical illness or injury benefits, and these benefits do not represent 
substantially all of the physical illness and injury benefits under the 
subscriber contract, the service corporation may impose a lifetime 
limit on the mental health benefits that is based on a weighted 
average of the respective lifetime limits on the selected physical 
illness and injury benefits. The weighted average shall be calculated 
in accordance with rules adopted by the Commissioner. 

(3) If the subscriber contract contains annual limits only on selected 
physical illness and injury benefits, and these benefits do not repre- 
sent substantially all of the physical illness and injury benefits under 
the subscriber contract, the service corporation may impose an annual 
limit on the mental health benefits that is based on a weighted 
average of the respective annual limits on the selected physical illness 
and injury benefits. The weighted average shall be calculated in 
accordance with rules adopted by the Commissioner. 

(4) Except as otherwise provided in this section, the subscriber contract 
may distinguish between mental illness benefits and physical injury 
or illness benefits with respect to other terms of the subscriber 
contract, including coinsurance, limits on provider visits or days of 
coverage, and requirements relating to medical necessity. 

(5) If the service corporation offers two or more benefit package options 
under a subscriber contract, each package must comply with this 
subsection. 

(6) This subsection does not apply to a subscriber contract if the service 
corporation can demonstrate to the Commissioner that compliance 
will increase the cost of the subscriber contract by one percent (1%) or 
more. 

(7) This subsection expires October 1, 2001, but the expiration does not 
affect services rendered before that date. 

(c) Mental IIness or Chemical Dependency Coverage Not Required. — 
Nothing in this section requires a service corporation to offer coverage for 
mental illness or chemical dependency, except as provided in G.S. 58-65-75. 

(d) Applicability. — Subsection (b1) of this section applies only to subscriber 
contracts, other than excepted benefits as defined in G.S. 58-68-25, covering 
more than 50 employees. The remainder of this section applies only to group 


contracts covering 20 or more employees. (1989, c. 369, s. 1: 1991. c. 720. s. 82: 
1997-259, s. 22; 1999-132, s. 43.) 4 ane 1a »C , 8. O24; 


$ 58-65-91. Coverage for certain treatment of diabetes. 


(a) Every insurance certificate or subscriber contract under any hospital 
nero plan or medical service plan governed by this Article and Article 66 of 
lies apter, and every preferred provider plan under G.S. 58-50-56 that is 
piace Beogal: a or amended on or after October 1, 1997, shall provide 
bn ae or ale ically appropriate and necessary services, including diabetes 
seh a ta Gel carey training and educational services, and equip- 
De bee pp ae medications, and laboratory procedures used to treat diabetes. 

es outpatient self-management training and educational services shall 
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be provided by a physician or a health care professional designated by the 
physician. The hospital or medical service plan shall determine who shall 
provide and be reimbursed for the diabetes outpatient self-management 
training and educational services. The same deductibles, coinsurance, and 
other limitations as apply to similar services covered under the policy, contract, 
or plan shall apply to the diabetes coverage required under this section. 

(b) For the purposes of this section, “physician” is a person licensed to 
practice in this State under Article 1 or Article 7 of Chapter 90 of the General 


Statutes. (1997-225, s. 2; 1997-519, s. 3.12.) 


Editor’s Note. — Session Laws 1997-225, s. 
4, provides: “Nothing in this act shall apply to 
specified accident, specified disease, hospital 
indemnity, or long-term care health insurance 
policies.” 

Session Laws 1997-225, s. 5, provides: “The 
North Carolina Commission for Health Ser- 
vices shall develop voluntary standards or 


guidelines for diabetes outpatient self-manage- 
ment training and educational services based 
on clinical practice recommendations and 
guidelines established by the Center for Dis- 
ease Control and the American Diabetes Asso- 
ciation. These standards or guidelines are not 
subject to Article 2A of Chapter 150B of the 
General Statutes.” 


§ 58-65-92. Coverage for mammograms and pap smears. 


(a) Every insurance certificate or subscriber contract under any hospital 
service plan or medical service plan governed by this Article and Article 66 of 
this Chapter, and every preferred provider benefit plan under G.S. 58-50-56, 
that is issued, renewed, or amended on or after January 1, 1992, shall provide 
coverage for pap smears and for low-dose screening mammography. The same 
deductibles, coinsurance, and other limitations as apply to similar services 
covered under the certificate or contract shall apply to coverage for pap smears 
and low-dose screening mammography. 

(b) As used in this section, “low-dose screening mammography” means a 
radiologic procedure for the early detection of breast cancer provided to an 
asymptomatic woman using equipment dedicated specifically for 
mammography, including a physician’s interpretation of the results of the 
procedure. 

(c) Coverage for low-dose screening mammography shall be provided as 
follows: 

(1) One or more mammograms a year, as recommended by a physician, for 
any woman who is at risk for breast cancer. For purposes of this 
subdivision, a woman is at risk for breast cancer if any one or more of 
the following is true: 

a. The woman has a personal history of breast cancer; 

b. The woman has a personal history of biopsy-proven benign breast 
disease; 

ec. The woman’s mother, sister, or daughter has or has had breast 
cancer; or 

d. The woman has not given birth prior to the age of 30; 

(2) One baseline mammogram for any woman 35 through 39 years of age, 
inclusive; 

(3) Amammogram every other year for any woman 40 through 49 years of 
age, inclusive, or more frequently upon recommendation of a physi- 
cian; and 

(4) Amammogram every year for any woman 50 years of age or older. 

(d) Reimbursement for a mammogram authorized under this section shall 
be made only if the facility in which the mammogram was performed meets 
mammography accreditation standards. Mammography accreditation stan- 
dards shall be those established by the North Carolina Medical Care Commis- 
sion unless such standards are not in effect, in which case standards estab- 
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lished by the United States Department of Health and Human Services for 
Medicare/Medicaid coverage of screening mammography shall apply until 
Medical Care Commission standards become effective. Facilities that do not 
meet required mammography accreditation standards shall so inform the 
patient or the patient’s legally responsible person prior to performing the 
m. 
ne n@uvepase for pap smears shall be provided for pap smears obtained once 
a year, or more frequently if recommended by a physician. Coverage shall 
include the examination, the laboratory fee, and the physician’s interpretation 
of the laboratory results. When the screening pap smear accreditation stan- 
dards adopted by the North Carolina Medical Care Commission become 
effective, reimbursement for laboratory fees shall be made only if the labora- 
tory meets those standards. Facilities utilizing services of laboratories that do 
not meet accreditation standards for screening pap smears shall, prior to 
performing the pap smear examination, inform the patient or the patient’s 
legally responsible person that such laboratory fees will not be covered. (1991, 
c. 490, s. 2; 1997-519, s. 3.6.) 


§ 58-65-93. Coverage for prostate-specific antigen (PSA) 
tests. 


(a) Every insurance certificate or subscriber contract under any hospital 
service plan or medical service plan governed by this Article and Article 66 of 
this Chapter, and every preferred provider benefit plan under G.S. 58-50-56, 
that is issued, renewed, or amended on or after January 1, 1994, shall provide 
coverage for prostate-specific antigen (PSA) tests or equivalent tests for the 
presence of prostate cancer. The same deductibles, coinsurance, and other 
limitations as apply to similar services covered under the certificate or contract 
shall apply to coverage for prostate-specific antigen (PSA) tests or equivalent 
tests for the presence of prostate cancer. 

(b) As used in this section, “prostate-specific antigen (PSA) tests or equiv- 
alent tests for the presence of prostate cancer” means serological tests for 
determining the presence of prostate cytoplasmic protein (PSA) and the 
generation of antibodies to it, as a novel marker for prostatic disease. 

(c) Coverage for prostate-specific antigen (PSA) tests or equivalent tests for 
the presence of prostate cancer shall be provided when recommended by a 
physician. (1993, c. 269, s. 2; 1997-519, s. 3.7.) 


§ 58-65-94, Coverage of certain prescribed drugs for can- 
cer treatment. 


(a) No insurance certificate or subscriber contract under any hospital 
service plan or medical service plan governed by this Article and Article 66 of 
this Chapter, and no preferred provider benefit plan under G.S. 58-50-56, that 
1s issued, renewed, or amended on or after January 1, 1994, and that provides 
coverage for prescribed drugs approved by the federal Food and Drug Admin- 
istration for the treatment of certain types of cancer shall exclude coverage of 
meee gre on the basis that the drug has been prescribed for the treatment of a 

De A cancer for which the drug has not been approved by the federal Food 
oa : rug Administration. The drug, however, must be approved by the federal 

00 eet Drug Administration and must have been proven effective and 
Gee: ed tor ae treatment of the specific type of cancer for which the drug has 

GQ) The ee in any one of the following established reference compendia: 
(2) fame opane Medical Association Drug Evaluations; 
(3) The erican Hospital Formulary Service Drug Information; or 

e United States Pharmacopeia Drug Information. 


1060 


$58-65-95 ART. 65. MEDICAL SERVICE CORPORATIONS $58-65-95 


(b) Notwithstanding subsection (a) of this section, coverage shall not be 
required for any experimental or investigational drugs or any drug that the 
federal Food and Drug Administration has determined to be contraindicated 
for treatment of the specific type of cancer for which the drug has been 
prescribed. 

(c) This section shall apply only to cancer drugs and nothing in this section 
shall be construed, expressly or by implication, to create, impair, alter, limit, 
notify, enlarge, abrogate, or prohibit reimbursement for drugs used in the 
Sar eae of any other disease or condition. (1993, c. 506, s. 4.2; 1997-519, s. 


Editor’s Note. — The number of this section 
was assigned by the Revisor of Statutes, the 


number in Session Laws 1993, c. 506, s. 4.2 
having been § 58-65-93. 


§ 58-65-95. Investments and reserves. 


(a) No corporation subject to this Article shall invest in any securities other 
than securities permitted by Article 7 of this Chapter for the investment of 
assets of life and health insurance companies. 

(b) Every such corporation shall accumulate and maintain, in addition to 
proper reserves for current administrative liabilities and whatever reserves 
are deemed to be adequate and proper by the Commissioner for unpaid 
hospital, medical, or dental bills, and unearned membership dues, a special 
contingent surplus or reserve at the following rates annually of its gross 
annual collections from membership dues, exclusive of receipts from cost plus 
plans, until the reserve equals an amount that is three times its average 
monthly expenditures for claims and administrative and selling expenses: 


ear ste S200, 000-22 eae Ai i a eae 1 ee arte 4% 
Pam Next’ $200.0002), 00... 20h none OL, NaC reeED aRRyEe Fant 2% 
foes leabove $400,000) sari ni ee er ee ee 1% 


(c) Any such corporation may accumulate and maintain a contingent 
reserve in excess of the reserve required in subsection (b) of this section, not to 
exceed an amount equal to six times the average monthly expenditures for 
claims and administrative and selling expenses. 

(d) If the Commissioner finds that special conditions exist warranting an 
increase or decrease in the reserves or schedule of reserves in subsection (b) of 
this section, the Commissioner may modify them accordingly. Provided, 
however, when special conditions exist warranting an increase in the schedule 
of reserves, the schedule shall not be increased by the Commissioner until a 
reasonable length of time has elapsed after the Commissioner gives notice of 
the increase. (1941, c. 338, s. 8; 1943, c. 537, s. 5; 1947, c. 820, s. 5; 1961, c. 
1149; 1991, c. 720, s. 79; 1999-244, s. 6.) 


Cross References. — As to investments by Effect of Amendments. — Session Laws 


executors, administrators and guardians, see 
§§ 36A-1 through 36A-7. As to investments by 
banks, see §§ 53-44, 53-45 and 53-60. 


1999-244, s. 6, effective January 1, 2000, re- 
wrote this section. 


CASE NOTES 


“Filed Rate Doctrine” Precluded Plain- 
tiffs’ Class Action Brought Pursuant to 
This Section. — The trial court correctly 
granted insurer’s motion to dismiss for failure 
to state a claim on the grounds that the “filed 
rate doctrine” precluded plaintiffs’ class actions 
as a matter of law; because any allegation that 
the insurer accumulated an excessive reserve 


requires the recalculation of approved rates, 
notwithstanding plaintiffs’ argument to the 
contrary, the plaintiffs could not prove their 
claim without the rates set by the Commis- 
sioner being questioned. Lupton v. Blue Cross 
& Blue Shield of N.C., 1389 N.C. App. 421, 533 
S.E.2d 270 (2000), cert. denied, 353 N.C. 266, 
546 S.E.2d 105 (2000). 
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§ 58-65-96. Coverage for reconstructive breast surgery fol- 
lowing mastectomy. 


ry insurance certificate or subscriber contract under any hospital 
ae ae or medical service plan governed by this Article and Article 66 of 
this Chapter, and every preferred provider benefit plan under G.S. 58-50-56 
that provides coverage for mastectomy shall provide coverage for reconstruc- 
tive breast surgery following a mastectomy. The coverage shall include 
coverage for all stages and revisions of reconstructive breast surgery per- 
formed on a nondiseased breast to establish symmetry if reconstructive 
surgery on a diseased breast is performed, as well as coverage for prostheses 
and physical complications in all stages of mastectomy, © including 
lymphademas. The same deductibles, coinsurance, and other limitations as 
apply to similar services covered under the policy, contract, or plan shall apply 
to coverage for reconstructive breast surgery. Reconstruction of the nip- 
ple/areolar complex following a mastectomy is covered without regard to the 
lapse of time between the mastectomy and the reconstruction, subject to the 
approval of the treating physician. , ose 

(b) As used in this section, the following terms have the meanings indicated: 

(1) “Mastectomy” means the surgical removal of all or part of a breast as 
a result of breast cancer or breast disease. 

(2) “Reconstructive breast surgery” means surgery performed as a result 
of a mastectomy to reestablish symmetry between the two breasts, 
and includes reconstruction of the mastectomy site, creation of a new 
breast mound, and creation of a new nipple/areolar complex. “Recon- 
structive breast surgery” also includes augmentation mammoplasty, 
reduction mammoplasty, and mastopexy of the nondiseased breast. 

(c) A policy, contract, or plan subject to this section shall not: 

(1) Deny coverage described in subsection (a) of this section on the basis 
that the coverage is for cosmetic surgery; 

(2) Deny to a woman eligibility or continued eligibility to enroll or to 
renew coverage under the terms of the contract, policy, or plan, solely 
for the purpose of avoiding the requirements of this section; 

(3) Provide monetary payments or rebates to a woman to encourage her to 
accept less than the minimum protections available under this 
section; 

(4) Penalize or otherwise reduce or limit the reimbursement of an 
attending provider because the provider provided care to an individ- 
ual participant or beneficiary in accordance with this section; or 

(5) Provide incentives, monetary or otherwise, to an attending provider to 
induce the provider to provide care to an individual participant or 
beneficiary in a manner inconsistent with this section. 

(d) Written notice of the availability of the coverage provided by this section 
shall be delivered to every subscriber under an individual certificate, contract, 
or plan and to every certificate holder under a group policy, contract, or plan 
upon initial coverage under the certificate, contract, or plan and annually 
thereafter. The notice required by this subsection may be included as a part of 
any yearly informational packet sent to the subscriber or certificate holder. 
(1997-312, s. 2; 1997-519, s. 3. 101999-3509s. 3-29 2001-334. 6 14,05 


Editor’s Note. = Session Laws 1997-312, s. Effect of Amendments. — Session Laws 
» Provides: “Nothing in this act shall apply to 2001-334, s, 13.2, effective August 3, 2001, 


Specified accident, specified disease hospi 
pital rewrote the first 
indemnity, or long-term care health insurance Wd cel Lee A bab 


pale added the second sentence thereof. 
Session Laws 2001-334. s. 19; a Legal Periodicals. — For 1997 legislative 
clause. 8. iv’ 1s a severability survey, see 20 Campbell L. Rev. 469. 
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§ 58-65-100. Statements filed with Commissioner. 


_ Every service corporation subject to this Article is subject to G.S. 58-2-165. 
(1941, c. 338, s. 9; 1999-244, s. 11.) 


Effect of Amendments. — Session Laws 
1999-244, s. 11, effective January 1, 2000, re- 
wrote this section. 


§ 58-65-105. Visitations and examinations. 


Service corporations subject to this Article shall be examined under G.S. 
08-2-131, 58-2-132, 58-2-133, and 58-2-134. (1941, c. 338, s. 10; 1995, c. 360, s. 
2(1); 1999-244, s. 5.) 


Effect of Amendments. — Session Laws 
1999-244, s. 5, effective January 1, 2000, re- 
wrote this section. 


§ 58-65-110. Expenses. 


All acquisition expenses in connection with the solicitation of subscribers to 
such hospital and/or medical and/or dental service plan and administration 
costs including salaries paid to officers of the corporations, if any, shall at all 
times be subject to inspection by the Commissioner of Insurance. (1941, c. 338, 
s, 11; 1943, c. 537, s. 6; 1961, c. 1149.) 


§ 58-65-115. Licensing and regulation of agents. 


Every agent of any service corporation authorized to do business in this 
State under this Article is subject to the licensing provisions of Article 33 of 
this Chapter and all other provisions in this Chapter applicable to life and 
health insurance agents. (1941, c. 338, s. 12; 1943, c. 537, s. 7; 1947, c. 1023, s. 
1; 1961, c. 1149; 1971, c. 1080, s. 2; 1983, c. 790, s. 5; 1985 (Reg. Sess., 1986), 
c, 928,'s. 4; 1987, c. 629, s. 2; 1999-244, s. 7.) 


Effect of Amendments. — Session Laws _ visions of” following “under”; substituted “is” 
1999-244, s. 7, effective January 1, 2000, in- for “and Article 66 of this Chapter shall be”; and 
serted “and regulation” in the catchline; deleted added the language following the first instance 
“hospital” following “of any”; deleted “the pro- — of “Chapter.” 


§ 58-65-120. Medical, dental and hospital service associa- 
tions and agent to transact business through 
licensed agents only. 


No medical and/or dental or hospital service association; nor any agent of 
any association shall on behalf of such association or agent, knowingly permit 
any person not licensed as an agent as provided by law, to solicit, negotiate for, 
collect or transmit a premium for a new contract of medical and/or dental or 
hospital service certificate or to act in any way in the negotiation for any 
contract or policy; provided, no license shall be required of the following: 

(1) Persons designated by the association or subscriber to collect or deduct 
or transmit premiums or other charges for medical and/or dental care 
or hospital contracts, or to perform such acts as may be required for 
providing coverage for additional persons who are eligible under a 
master contract. 
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(2) An agency office employee acting in the confines of the agent’s office, 
under the direction and supervision of the duly licensed agent and 
within the scope of such agent’s license, in the acceptance of request 
for insurance and payment of premiums, and the performance of 
clerical, stenographic, and similar office duties. (1955, c. 1268; 1961, c. 


1149.) 


§ 58-65-125. Revocation, suspension, and refusal to renew 
license; unfair trade practices. 


(a) The Commissioner may revoke, suspend, or refuse to renew the license 
of any service corporation if: 

(1) The service corporation fails or refuses to comply with any law, order, 
or rule applicable to the service corporation. 

(2) The service corporation’s financial condition is unsound. 

(3) The service corporation has published or made to the Department or to 
the public any false statement or report. 

(4) The service corporation refuses to submit to any examination autho- 
rized by law. 

(5) The service corporation is found to make a practice of unduly engaging 
in litigation or of delaying the investigation of claims or the adjust- 
ment or payment of valid claims. 

(b) Any suspension, revocation, or refusal to renew a service corporation’s 
license under this section may also be made applicable to the license or 
registration of any natural person regulated under this Chapter who is a party 
to any of the causes for licensing sanctions listed in subsection (a) of this 
section. 

(c) Article 63 of this Chapter applies to service corporations and their agents 
and representatives. (1941, ¢. 338, s. 13; 1943, c. 587, s. 8; 1971, c. 1080, s. 3; 
1999-244, s. 3; 1999-351, s. 8.) 


Editor’s Note. — Session Laws 1999-351, s. Effect of Amendments. — Session Laws 
8 repealed subsection (c) as enacted by Session 1999-244, s. 3, effective January 1, 2000, re- 
Laws 1999-224, s. 3. Thus, subsection (d) as __ wrote this section. 
enacted by s. 3 was redesignated as subsection 
(c). 


§ 58-65-130. Amendments to certificate of incorporation. 


Any corporation subject to the provisions of this Article and Article 66 of this 
Chapter may hereafter amend its charter in the following manner only: 

(1)a. A meeting of the board of directors, trustees or other governing 
authority shall be called in accordance with the bylaws specifying 
the amendment to be voted upon at such meeting. 

baplitvat such meeting two thirds of the directors, trustees or other 
governing authority present vote in favor of the proposed amend- 
ment, then the president and secretary shall under oath make a 
certificate to this effect, which certificate shall set forth the call 
for such meeting, a statement showing service of such call upon 
all directors, and a certified copy of so much of the minutes of the 
eae as relate to the adoption of the proposed amendment. 
ce. nid officers shall cause said certificate to be published once a week 
or two consecutive weeks in a newspaper in Raleigh and in the 
county where the corporation’s principal office is located, or 
Satie ee the courthouse door if no newspaper be published 
for in t a. county. Said printed or posted notices shall be in such 
orm and of such size as the Commissioner may approve, and in 
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addition to setting forth in full the certificate required in para- 
graph b shall state that application for amending the corpora- 
tion’s charter in the manner specified has been proposed by the 
board of directors, trustees, or other governing authority, and 
shall also state the time set for the meeting of certificate holders 
thereby called to be held at the principal office of the corporation 
to take action on the proposed amendment. A true copy of such 
notice shall be filed with the Commissioner. Such publication and 
filing of notice shall be completed at least 30 days prior to the date 
set therein for the meeting of the certificate holders and due proof 
thereof shall be filed with the Commissioner at least 15 days prior 
to the date of such meeting. If the meeting at which the proposed 
amendment is to be considered is a special meeting, rather than 
a regular annual meeting of certificate holders, such special 
meeting can be called only after the Commissioner has given his 
approval in writing, and the published notice shall show the fact 
of such approval. At said meeting those present in person or 
represented by proxy shall constitute a quorum. 

d. If at such certificate holders’ meeting two thirds of those present in 
person or by proxy shall vote in favor of any proposed amend- 
ment, the president and secretary shall make a certificate under 
oath setting forth such fact together with the full text of the 
amendment thus approved. Said certificate shall, within 30 days 
after such meeting, be submitted to the Commissioner for his 
approval as conforming to the requirement of law, and it shall be 
the duty of the Commissioner to act upon all proposed amend- 
ments within 10 days after filing of such certificates with him. 
Should the Commissioner approve the proposed amendment or 
amendments, he shall certify this fact, together with the full text 
of such amendments as are approved by him, to the Secretary of 
State who shall thereupon issue the charter amendment in the 
usual form. Should the Commissioner disapprove of any amend- 
ment, then the same shall not be allowed. 

(2) All charters and charter amendments heretofore issued upon applica- 
tion of the board of directors, trustees or other governing authority of 
any corporations subject to the provisions of this Article and Article 66 
of this Chapter are hereby validated. 

(3) The charter of any corporation subject to the provisions of this Article 
and Article 66 of this Chapter may be amended to convert that 
corporation, so amending its charter, into a stock accident and health 
insurance company or stock life insurance company subject to the 
provisions of Articles 1 through 64 of this Chapter provided the 
contractual rights of the subscribers and certificate holders of the 
corporation are adequately protected. The proposed amendment shall 
be considered pursuant to G.S. 58-65-131, 58-65-1382, and 58-65-133. 
Other provisions of this section and this Article relating to the 
procedure for amending the charter shall not apply. (1941, c. 338, s. 
15; 1947, c. 820, s. 6; 1953, c. 1124, s. 2; 1998-3, s. 1.) 


§ 58-65-131. Findings; definitions; conversion plan. 


(a) Intent and Findings. — It is the intent of the General Assembly by the 
enactment of this section, G.S. 58-65-132, and G.S. 58-65-133 to create a 
procedure for a medical, hospital, or dental service corporation to convert to a 
stock accident and health insurance company or stock life insurance company 
that is subject to the applicable provisions of Articles 1 through 64 of this 
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ept as provided herein, it is not the intent of the General 
reese Dae aan modify, or repeal other provisions of this Article and 
Article 66 of this Chapter or the provisions of Chapter 55A of the General 
Statutes (the Nonprofit Corporation Act) that govern other transactions and 
the procedures relating to such transactions that apply to corporations 
governed by the provisions of this Article and Article 66 of this Chapter. _ 

The General Assembly recognizes the substantial and recent changes in 
market and health care conditions that are affecting these corporations and 
the benefit of equal regulatory treatment and competitive equality for health 
care insurers. The General Assembly finds that a procedure for conversion is in 
the best interest of policyholders because it will provide greater financial 
stability for these corporations and a greater opportunity for the corporations 
to remain financially independent. The General Assembly also finds that if a 
medical, hospital, or dental service corporation converts to a stock accident and 
health insurance company or stock life insurance company, the conversion plan 
must provide a benefit to the people of North Carolina equal to one hundred 
percent (100%) of the fair market value of the corporation. 

(b) Definitions. — As used in this section, G.S. 58-65-132, and G.S. 58-65- 
133: 

(1) “Certificate holder” includes an enrollee, as defined in Article 67 of this 
Chapter, in a health maintenance plan provided by the corporation or 
a subsidiary or by the new corporation or a subsidiary. 

(2) “Code” means Title 26 of the United States Code, the United States 
Internal Revenue Code of 1986, as amended. 

(3) “Conversion” means the conversion of a hospital, medical, or dental 
service corporation to a stock accident and health insurance company 
or stock life insurance company subject to the applicable provisions of 
Articles 1 through 64 of this Chapter. 

(4) “Corporation” means a hospital, medical, or dental service corporation 
governed by this Article that files or is required to file a plan of 
conversion with the Commissioner under subsection (d) of this section 
to convert from a hospital, medical, or dental service corporation to a 
stock accident and health insurance company or stock life insurance 
company. 

(5) “Foundation” means a newly formed tax-exempt charitable social 
welfare organization formed and operating under section 501(c)(4) of 
the Code and Chapter 55A of the General Statutes. 

(6) “New corporation” means a corporation originally governed by this 
Article that has had its plan of conversion approved by the Commis- 
sioner under G.S. 58-65-132 and that has converted to a stock accident 
and health insurance company or stock life insurance company. 

(c) Compliance Required in Certain Events. — A corporation governed by 
this Article shall comply with the provisions of this section, G.S. 58-65-132, and 
G.S. 58-65-133 before it may do any of the following: 

(1) Sell, lease, convey, exchange, transfer, or make other disposition, 
either directly or indirectly in a single transaction or related series of 
Gaetan of ten percent (10%) of the corporation’s assets, as 
( petite by statutory accounting principles, to, or merge or consol- 
idate or liquidate with or into, any business corporation or other 
business entity, except a business corporation or other business entity 
that isa wholly owned subsidiary of the corporation. The ten percent 
ee ee in this subdivision does not apply to: 

a sad ae See es by assignment or otherwise by the 
eee fee An ae accident and health policies or contracts 
ae aie in 1 arolina residents, or with respect to accident 

sroup master policies or contracts, only the percent- 
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age portion of those policies or contracts covering North Carolina 
resident certificate holders, and that are issued by a company 
domiciled or licensed to do business in North Carolina, if the 
purchase is first approved by the Commissioner after notice to the 
Attorney General, no profit will inure to the benefit of any officer, 
director, or employee of the corporation or its subsidiaries, the 
purchase is transacted at arm’s length and for fair value, and the 
purchase will further the corporation’s ability to fulfill its pur- 
poses; 

b. In the case of a purchase by the corporation of all the common stock 
of a company domiciled or licensed to do business in North 
Carolina, that portion of the value of the company which is 
determined by the Commissioner to be attributable to individual 
accident and health policies or contracts insuring North Carolina 
residents or, in the case of accident and health group master 
policies or contracts, the percentage portion of those policies or 
contracts covering North Carolina resident certificate holders, if 
the purchase is first approved by the Commissioner after notice to 
the Attorney General, no profit will inure to the benefit of any 
officer, director, or employee of the corporation or its subsidiaries, 
the purchase is transacted at arm’s length and for fair value, and 
the purchase will further the corporation’s ability to fulfill its 
purposes; 

c. Granting encumbrances such as security interests or deeds of trust 
with respect to assets owned by the corporation or any wholly 
owned subsidiary to secure indebtedness for borrowed money, the 
proceeds of which are paid solely to the corporation or its wholly 
owned subsidiaries and remain subject to the provisions of this 
section; and 

d. Sales or other transfers in the ordinary course of business for fair 
value of any interest in real property or stocks, bonds, or other 
securities within the investment portfolio owned by the corpora- 
tion or any wholly owned subsidiary, the proceeds of which are 
paid solely to the corporation or any wholly owned subsidiary and 
remain subject to the provisions of this section. 

(2) Directly or indirectly issue, sell, convey, exchange, transfer, or make 
other disposition to any party of any equity or ownership interest in 
the corporation or in any business entity that is owned by or is a 
subsidiary of the corporation, including stock, securities, or bonds, 
debentures, notes or any other debt or similar obligation that is 
convertible into any equity or ownership interest, stock or securities. 
This subdivision shall not be construed to prohibit the corporation or 
a wholly owned subsidiary, with the approval of the Commissioner 
after notice to the Attorney General, from investing in joint ventures 
or partnerships with unrelated third parties, if no profit will inure to 
the benefit of any officer, director, or employee of the corporation or its 
subsidiaries, the transaction is conducted at arm’s length and for fair 
value, and the transaction furthers the corporation’s ability to fulfill 
its purposes. ; 

(3) Permit its aggregate annual revenues, determined in accordance with 
statutory accounting principles, from all for-profit activities or oper- 
ations, including but not limited to those of the corporation, any 
wholly owned subsidiaries, and any joint ventures or partnerships, to 
exceed forty percent (40%) of the aggregate annual revenues, exclud- 
ing investment income, of the corporation and its subsidiaries and 
determined in accordance with statutory accounting principles; or 
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(4) Permit its aggregate assets for four consecutive quarters, determined 
‘n accordance with statutory accounting principles, employed in all 
for-profit activities or operations, including, but not limited to, those 
assets owned or controlled by any for-profit wholly owned subsidiar- 
ies, to exceed forty percent (40%) of the aggregate admitted assets of 
the corporation and its subsidiaries for four consecutive quarters, 
determined in accordance with statutory accounting principles. 

In determining whether the corporation must comply with the provisions of 
this section, G.S. 58-65-1832, and G.S. 58-65-133, the Commissioner may review 
and consolidate actions of the corporation, its subsidiaries, and other legal 
entities in which the corporation directly or indirectly owns an interest, and 
treat the consolidated actions as requiring a conversion. An appeal of the 
Commissioner’s order that consolidated actions require a conversion shall lie 
directly to the North Carolina Court of Appeals, provided that any party may 
petition the North Carolina Supreme Court, pursuant to G.S. TA-31(b), to 
certify the case for discretionary review by the Supreme Court prior to 
determination by the Court of Appeals. Appeals under this subsection must be 
filed within 30 days of the Commissioner’s order and shall be considered in the 
most expeditious manner practical. The corporation must file a plan of 
conversion within 12 months of the later of the issuance of the Commissioner’s 
order or a final decision on appeal. 

(d) Charter Amendment for Conversion. — A corporation may propose to 
amend its charter pursuant to this Article to convert the corporation to a stock 
accident and health insurance company or stock life insurance company 
subject to the applicable provisions of Articles 1 through 64 of this Chapter. 
The proposed amended charter and a plan for conversion as described in 
subsection (e) of this section shall be filed with the Commissioner for approval. 

(e) Filing Conversion Plan; Costs of Review. — A corporation shall file a plan 
for conversion with the Commissioner and submit a copy to the Attorney 
General at least 120 days before the proposed date of conversion. The 
corporation or the new corporation shall reimburse the Department of Insur- 
ance and the office of the Attorney General for the actual costs of reviewing, 
analyzing, and processing the plan. The Commissioner and the Attorney 
General may contract with experts, consultants, or other professional advisors 
to assist in reviewing the plan. These contracts are personal professional 
service contracts exempt from Articles 3 and 3C of Chapter 143 of the General 
Statutes. Contract costs for these personal professional services shall not 
pape an amount that is reasonable and appropriate for the review of the 
plan. 

(f) Plan Requirements. — A plan of conversion submitted to the Commis- 
sioner shall state with specificity the following terms and conditions of the 
proposed conversion: 

(1) The purposes of the conversion. 

(2) The proposed articles of incorporation of the new corporation. 

(3) The proposed bylaws of the new corporation. 

(4) A description of any changes in the new corporation’s mode of 
operations after conversion. 

(5) Astatement describing the manner in which the plan provides for the 
protection of all existing contractual rights of the corporation’s sub- 
scribers and certificate holders to medical or hospital services or the 
payment of claims for reimbursement for those services. The corpo- 
Rapeae subscribers and certificate holders shall have no right to 

ecelve any assets, surplus, capital, payment or distribution or to 
receive any stock or other ownership interest in the new corporation 

is ia connection with the conversion. 
ie ritetieg ne the legal existence of the corporation does not 
e and that the new corporation is subject to all liabilities, 
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obligations, and relations of whatever kind of the corporation and 
succeeds to all property, assets, rights, interests, and relations of the 
corporation. 

(7) Documentation showing that the corporation, acting by its board of 
directors, trustees, or other governing authority, has approved the 
plan. It shall not be necessary for the subscribers or certificate holders 
of the corporation to vote on or approve the plan of conversion, any 
amendments to the corporation’s articles of incorporation or bylaws, 
or the articles of incorporation or the bylaws of the new corporation, 
notwithstanding any provision to the contrary in this Article or Article 
66 of this Chapter or in the articles of incorporation or bylaws of the 
corporation. 

(8) The business plan of the new corporation, including, but not limited to, 
a comparative premium rate analysis of the new corporation’s major 
plans and product offerings, that, among other things, compares 
actual premium rates for the three-year period before the filing of the 
plan for conversion and forecasted premium rates for a three-year 
period following the proposed conversion. This rate analysis shall 
address the forecasted effect, if any, of the proposed conversion on the 
cost to policyholders or certificate holders of the new corporation and 
on the new corporation’s underwriting profit, investment income, and 
loss and claim reserves, including the effect, if any, of adverse market 
or risk selection upon these reserves. Information provided under this 
subsection is confidential pursuant to G.S. 58-19-40. 

(9) Any conditions, other than approval of the plan of conversion by the 
Commissioner, to be fulfilled by a proposed date upon which the 
conversion would become effective. 

(10) The proposed articles of incorporation and bylaws of the Foundation, 
containing the provisions required by G.S. 58-65-133(h). 

(11) Any proposed agreement between the Foundation and the new 
corporation, including, but not limited to, any agreement relating to 
the voting or registration for sale of any capital stock to be issued by 
the new corporation to the Foundation. 

(g) Public Comment. — Within 20 days of receiving a plan to convert, the 
Commissioner shall publish a notice in one or more newspapers of general 
circulation in the corporation’s service area describing the name of the 
corporation, the nature of the plan filed under G.S. 58-65-131(d), and the date 
of receipt of the plan. The notice shall indicate that the Commissioner will 
solicit public comments and hold three public hearings on the plan. The public 
hearings must be completed within 60 days of the filing of the conversion plan. 
The written public comment period will be held open until 10 days after the 
last public hearing. For good cause the Commissioner may extend these 
deadlines once for a maximum of 30 days. The Commissioner shall provide 
copies of all written public comments to the Attorney General. 

(h) Public Access to Records. — All applications, reports, plans, or other 
documents under this section, G.S. 58-65-1382, and G.S. 58-65-133 are public 
records unless otherwise provided in this Chapter. The Commissioner shall 
provide the public with prompt and reasonable access to public records relating 
to the proposed conversion of the corporation. Access to public records covered 
by this section shall be made available for at least 30 days before the end of the 
public comment period. (1998-3, s. 2.) 


§ 58-65-132. Review and approval of conversion plan; new 
corporation. 

(a) Approval of Plan of Conversion. — The Commissioner shall approve the 

plan of conversion and issue a certificate of authority to the new corporation to 
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transact business in this State only if the Commissioner finds all of the 
saa ae te plan of conversion meets the requirements of G.S. 58-65-131, this 

section, and G.S. 58-65-133. . . 

(2) Upon conversion, the new corporation will meet the applicable stan- 
dards and conditions under this Chapter, including applicable mini- 
mum capital and surplus requirements. ae 

(3) The plan of conversion adequately protects the existing contractual 
rights of the corporation’s subscribers and certificate holders to 
medical or hospital services and payment of claims for reimbursement 
for those services. | . 

(4) No director, officer, or employee of the corporation will receive: _ 

a. Any fee, commission, compensation, or other valuable consider- 
ation for aiding, promoting, or assisting in the conversion of the 
corporation other than compensation paid to any director, officer, 
or employee of the corporation in the ordinary course of business; 


or 
b. Any distribution of the assets, surplus, capital, or capital stock of 

the new corporation as part of a conversion. 

(5) The corporation has complied with all material requirements of this 
Chapter, and disciplinary action is not pending against the corpora- 
tion. 

(6) The plan of conversion is fair and equitable and not prejudicial to the 
contractual rights of the policyholders and certificate holders of the 
new corporation. 

(7) The plan of conversion is in the public interest. The Commissioner 
shall find that the plan is in the public interest only if it provides a 
benefit for the people of North Carolina equal to the value of the 
corporation at the time of conversion, in accordance with the criteria 
set out in this subdivision. In determining whether the plan of 
conversion is in the public interest, the Commissioner may also 
consider other factors, including, but not limited to, those relating to 
the accessibility and affordability of health care. The Commissioner 
must determine that the plan of conversion meets all of the following 
criteria: 

a. Consideration, determined by the Commissioner to be equal to one 
hundred percent (100%) of the fair market value of the corpora- 
tion, will be conveyed or issued by the corporation to the Foun- 
dation at the time the new corporation files its articles of 
incorporation. If the consideration to be conveyed is all of the 
common stock of the new corporation that is then issued and 
outstanding at the time of conversion, and there is no other 
capital stock of any type or nature then outstanding, it is 
conclusively presumed that the Foundation will acquire the fair 
market value of the corporation. 

b. At any time after the conversion, the new corporation may issue, in 
a public offering or a private placement, additional shares of 
common stock of the same class and having the same voting, 
dividend, and other rights as that transferred to the Foundation, 
subject to the applicable provisions of Chapter 55 of the General 

ane aaa and any voting and registration agreements. 

: Wisse Or conversion contains a proposed voting agreement and 

egistration agreement between the Foundation and the proposed 

new corporation that meets the requirements of G.S. 58-65-133. 


(2) Goa General has given approval pursuant to G.S. 58-65- 
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(b) New Corporation. — After issuance of the certificate of authority as 
provided in subsection (a) of this section, the new corporation shall no longer 
be subject to this Article and Article 66 of this Chapter but shall be subject to 
and comply with all applicable laws and regulations applicable to domestic 
insurers and Chapter 55 of the General Statutes, except that Articles 9 and 9A 
of Chapter 55 shall not apply to the new corporation. The new corporation shall 
file its articles of incorporation, as amended and certified by the Commissioner, 
with the North Carolina Secretary of State. The legal existence of the 
corporation does not terminate, and the new corporation is a continuation of 
the corporation. The conversion shall only be a change in identity and form of 
organization. Except as provided in subdivision (a)(7) of this subsection, all 
property, assets, rights, liabilities, obligations, interests, and relations of 
whatever kind of the corporation shall continue and remain in the new 
corporation. All actions and legal proceedings to which the corporation was a 
party prior to conversion shall be unaffected by the conversion. 

(c) Final Decision and Order; Procedures. — The Commissioner’s final 
decision and order regarding the plan of conversion shall include findings of 
fact and conclusions of law. Findings of fact shall be based upon and supported 
by substantial evidence, including evidence submitted with the plan by the 
corporation and evidence obtained at hearings held by the Commissioner. A 
person aggrieved by a final decision of the Commissioner approving or 
disapproving a conversion may petition the Superior Court of Wake County 
within 30 days thereafter for judicial review. An appeal from a final decision 
and order of the Commissioner under this section shall be conducted pursuant 
to G.S. 58-2-75. Chapter 150B of the General Statutes does not apply to the 
procedures of G.S. 58-65-131, this section, and G.S. 58-65-1338. This subsection 
does not apply to appeal of an order of the Commissioner issued pursuant to 
G.S. 58-65-131(c). 

(d) Attorney General’s Enforcement Authority; Legal Action on Validity of 
Plan of Conversion. — 

(1) Nothing in this Chapter limits the power of the Attorney General to 
seek a declaratory judgment or to take other legal action to protect or 
enforce the rights of the public in the corporation. 

(2) Any legal action with respect to the conversion must be filed in the 
Superior Court of Wake County. (1998-3, s. 2.) 


§ 58-65-1383. Creation and operation of foundation. 


(a) Creation. — A Foundation shall be created to receive the fair market 
value of the corporation as provided in G.S. 58-65-132(a)(7) when the corpo- 
ration converts. 

(b) Purpose. — The charitable purpose of the Foundation shall be to 
promote the health of the people of North Carolina. For a period of 10 years 
from the effective date of the conversion, the Foundation may not, without the 
consent of the Attorney General, establish or operate any entity licensed 
pursuant to Chapter 58 of the General Statutes that would compete with the 
new corporation or any of its subsidiaries. ; . 

(c) Board of Directors. — The initial board of directors of the foundation 
shall consist of 11 members appointed by the Attorney General from a list of 
nominees recommended pursuant to subsection (d) of this section. The Attor- 
ney General shall stagger the terms of the initial appointees so that six 
members serve two-year terms and five members serve four-year terms. The 
board shall fill a vacancy in an initial term. Their successors shall be chosen by 
the board of directors of the Foundation in accordance with the bylaws of the 
Foundation and shall serve four-year terms. No member may serve more than 
two consecutive full terms nor more than 10 consecutive years. The Founda- 
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tion may increase or decrease the size of the board in accordance with its 
bylaws, provided that the board shall have no fewer than nine directors and no 
more than 15 directors and that a decrease in size does not eliminate the then 
term of any director. 

Sa pesca eipercik ee — An advisory committee shall be formed to (i) 
develop, subject to the approval of the Attorney General, the criteria for 
selection of the Foundation’s initial board of directors and (ii) nominate 
candidates for the initial board of directors. The advisory committee shall be 
comprised of the following 11 members: three representatives of the business 
community selected by North Carolina Citizens for Business and Industry, 
three representatives of the public and private medical school community 
selected by The University of North Carolina Board of Governors, three 
representatives of private foundations and other nonprofit organizations 
selected by the North Carolina Center for Nonprofits, a representative of 
NCHA, Inc., and a representative of the North Carolina Medical Society. After 
receiving a copy of the proposed plan of conversion, the Attorney General shall 
immediately notify these organizations, and the advisory committee shall be 
constituted within 45 days thereafter. 

The advisory committee’s criteria shall ensure an open recruitment process 
for the directors. The advisory committee shall nominate 22 residents of North 
Carolina for the 11 positions to be filled by the Attorney General. The Attorney 
General shall retain an independent executive recruiting firm or firms to assist 
the advisory committee in its work. 

(e) Foundation and New Corporation Independent. — The Foundation and 
its directors, officers, and employees shall be and remain independent of the 
new corporation and its affiliates. No director, officer, or employee of the 
Foundation shall serve as a director, officer, or employee of the new corporation 
or any of its affiliates. No director, officer, or employee of the new corporation 
or any of its affiliates shall serve as a director, officer, or employee of the 
Foundation. This subsection shall no longer apply after G) 10 years following 
the effective date of the conversion or (ii) the divestment by the Foundation of 
at least ninety-five percent (95%) of the stock of the new corporation received 
puna G.S. 58-65-132(a)(7)a. and subsection (a) of this section, whichever 
occurs later. 

(f) Voting and Stock Registration Agreement. — The Foundation and the 
new corporation shall operate under a voting agreement and a stock registra- 
tion agreement, approved by the Commissioner and the Attorney General, that 
provides at a minimum for the following: 

(1) The Foundation will vote the common stock in the new corporation for 
directors of the new corporation nominated by the board of directors of 
the new corporation to the extent provided by the terms of the voting 
agreement. 

(2) The voting restrictions will not apply to common stock of the new 
corporation sold by the Foundation. 

(3) The board of directors of the new corporation will determine the 
timing of any initial public offering of the new corporation’s common 
stock, either by the new corporation or by the Foundation, and the 
Foundation shall have demand registration rights and optional 

piggy-back” or “incidental” registration rights in connection with an 

pn ak of the new corporation’s common stock by the new pst 
Pann ie en and conditions set forth in a stock registration 
tin and apr byte Conon ee eae 

(4) The voting agreement ma tai ti ek ane eae ny oo 
Sate ene ae ees ain additional terms, including (i) 
peaeece Be ee ae 1ons with regard to the common stock of 

provisions for the voting or registration 
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for sale of any common stock to be issued to the Foundation by the 
| new corporation. 

(g) Costs. — The corporation shall pay the reasonable expenses of the 
advisory committee and executive search firm and the costs of any consultants, 
experts, or other professional advisors retained by the Attorney General 
incident to review under this section. 

(h) Attorney General’s Approval. — Before the Commissioner approves a 
plan of conversion pursuant to G.S. 58-65-132, the Attorney General, on behalf 
of the public and charitable interests in this State, must approve the determi- 
nation relating to the fair market value of the corporation under G.S. 
98-65-132(a)(7), the articles of incorporation and bylaws of the foundation, and 
all proposed agreements between the new corporation and the Foundation, 
including stock voting or registration agreements. The Attorney General may 
seek advice on these matters from consultants, investment bankers, and other 
professional advisors engaged by the Commissioner or Attorney General 
incident to review of the plan. The proposed articles of incorporation of the 
Foundation shall provide for all of the following: 

(1) State that the Foundation is organized and operated exclusively for 
charitable purposes and for the promotion of social welfare. 

(2) State that no part of the net earnings of the Foundation shall inure to 
the benefit of any private shareholder or individual. 

(3) State that the Foundation shall not engage in any political campaign 
activity or the making of political contributions. 

(4) Prohibit the Foundation from paying or incurring any amount that, if 
paid by an organization classified as a “private foundation” under 
section 509(a) of the Code, would constitute a “taxable expenditure” as 
defined by sections 4945(d)(1) and (2) of the Code. 

(5) Prohibit the Foundation from engaging in any self-dealing for the 
benefit of its directors, officers, or employees. 

(6) Provide for an ongoing community advisory committee to offer broad 
public input to the Foundation concerning its operations and activi- 
ties. 

(7) Provide that the Foundation, after its first three years of operation, 
will pay out the lesser of (i) “qualifying distributions” of ’distributable 
amounts,” as defined in section 4942 of the Code, as if the Foundation 
were classified as a private Foundation subject to the distribution 
requirements, but not the taxes imposed, under that section or (ii) 
substantially all of its income, less qualifying expenses. In no event 
shall the Foundation be required to invade its corpus to meet the 
distribution requirements under this subdivision. 

(8) State that provisions in the articles of incorporation that are either 
required by this subdivision or designated by the Attorney General 
cannot be amended without the prior written approval of the Attorney 
General. 

Within 120 days of the end of its fiscal year, the Foundation shall provide the 
Attorney General, the Commissioner, the Speaker of the House of Represen- 
tatives, and the President Pro Tempore of the Senate its State and federal tax 
returns for the preceding fiscal year. The tax returns shal! be made available 
for public inspection. (1998-3, s. 2; 1998-217, s. 56.) 


- Editor’s Note. — The references in subdivi- United States Internal Revenue Code of 1986, 
sions (h)(4) and (h)(7) to “the Code” are refer- as amended, pursuant to § 56-56-131(b)(2). 
ences to Title 26 of the United States Code, the 
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§ 58-65-135. Cost plus plans. 


Any corporation organized under the provisions of this Article and Article 66 
of this Chapter shall be authorized as agent of any other corporation, firm, 
eroup, partnership, or association, or any subsidiary or subsidiaries thereof, 
municipal corporation, State, federal government, or any agency thereof, to 
administer on behalf of such corporation, firm, group, partnership, or associ- 
ation, or any subsidiary or subsidiaries thereof, municipal corporation, State, 
federal government, or any agency thereof, any group hospitalization or 
medical and/or dental service plan, promulgated by such corporation, firm, 
group, partnership, or association, or any subsidiary or subsidiaries thereof, 
municipal corporation, State, federal government, or any agency thereof, on a 
cost plus administrative expense basis, provided said other corporation, firm, 
group, partnership, or association, or any subsidiary or subsidiaries thereof, 
municipal corporation, State, federal government, or any agency thereof shall 
have had an active existence for at least one year preceding the establishment 
of such plan, and was formed for purposes other than procuring such group 
hospitalization and/or medical and/or dental service coverage in a cost plus 
administrative expense basis, and provided only that administrative costs of 
such a cost plus plan administered by a corporation organized under the 
provisions of this Article and Article 66 of this Chapter, acting as an agent as 
herein provided, shall not exceed the remuneration received therefor, and 
provided further that the corporation organized under this Article and Article 
66 of this Chapter administering such a plan shall have no liability to the 
subscribers or to the hospitals for the success or failure, liquidation or 
dissolution of such group hospitalization or medical and/or dental service plan 
and provided further, that nothing herein contained shall be construed to 
require of said corporation, firm, group, partnership, or association, or any 
subsidiary or subsidiaries thereof, municipal corporation, State, federal gov- 
ernment, or any agency thereof, conformity to the provisions of this Article and 
Article 66 of this Chapter if such group hospitalization is administered by a 
corporation organized under this Article and Article 66 of this Chapter, on a 
cost plus expense basis. The administration of any cost plus plans as herein 
provided shall not be subject to regulation or supervision by the Commissioner 


EEN eat (1941, c. 338, s. 16; 19438, c. 537, s. 9; 1947, c. 820, s. 7; 1961, c. 


§ 58-65-140: Repealed by Session Laws 1997-519, s. 3.16, effective January 


11998; 
Cross References. — For present provi- trative rules that were adopted by the Commis- 
sions regarding preferred providers, see § 58- sioner under the authority of G.S. 58-65-140, 
50-56. 58-50-50, or 58-50-55 and that were effective 


Editor’s Note. — Session Laws 1997-5 19,s. before January 1, 1998, are not affected by the 
3.19, as amended by Session Laws 1999-132, s. repeals in Section 3.16 or 3.17 of this act.” 
4.8, provides: Except as modified by G.S. 58- Section 3.16 or 3.17 of the act provided for the 
90-56(1), as enacted in this Part, any adminis- repeal of §§ 58-50-50, 58-50-55, and 58-65-140. 


§ 58-65-145. Preexisting hospital service corporations. 


_No corporations organized under the laws of this State prior to the ratifica- 
tion of this Article and Article 66 of this Chapter, for cH purposes herein 
provided, shall be required to reincorporate as provided for herein, and the 
eens of this Article and Article 66 of this Chapter shall apply to said 
ie Bete tbe only with regard to operations by said corporations with respect 

seribers’ contracts, participating hospital contracts, reserves, invest- 


1074 


§58-65-150 ART. 65. MEDICAL SERVICE CORPORATIONS §58-65-155 


ments, reports, visitations, expenses, taxation, amendments to charters, 
supervision of Commissioner of Insurance, application for certificate, issuance 
of certificates, licensing of agents after the date of the passage of this Article 
and Article 66 of this Chapter, provided, however, as soon as practical hereafter 
and in accordance with rules and regulations adopted by the Commissioner of 
Insurance said corporations shall conform to this Article and Article 66 of this 
Chapter as near as practical with respect to subscribers’ contracts, endorse- 
ments, riders, and applications entered into prior to the ratification of this 
Article and Article 66 of this Chapter. (1941, c. 338, s. 17.) 


§ 58-65-150. Construction of Chapter as to single employer 
plans; associations exempt. 


Nothing in this Article and Article 66 of this Chapter shall be construed to 
affect or apply to hospital or medical and/or dental service plans which limit 
their membership to employees and the immediate members of the families of 
the employees of a single employer or his or its subsidiary or subsidiaries and 
which plans are operated by such employer of such limited group of the 
employees; nor shall this Article and Article 66 of this Chapter be construed to 
affect or apply to any nonstock, nonprofit medical service association which 
was, on January 1, 1943, organized solely for the purpose of, and actually 
engaged in, the administration of any medical service plan in this State upon 
contracts and participating agreements with physicians, surgeons, or medical 
societies, whereby such physicians or surgeons underwrite such plan by 
contributing their services to members of such association upon agreement 
with such association as to the schedule of fees to apply and the rate and 
method of payment by the association from the common fund paid in period- 
ically by the members for medical, surgical and obstetrical care; and such 
hospital service plans, and such medical service associations as are herein 
specifically described, are hereby exempt from the provisions of this Article and 
Article 66 of this Chapter. The Commissioner of Insurance may require from 
any such hospital service plan or medical service association such information 
as will enable him to determine whether such hospital service plan or medical 
service association is exempt from the provisions of this Article and Article 66 
of this Chapter. (1941, c. 338, s. 18; 1943, c. 537, s. 10; 1947, c. 140; 1961, c. 
1149.) 


§ 58-65-155. Merger or consolidation, proceedings for. 


Any two or more hospital and/or medical and/or dental service corporations 
organized under and/or subject to the provisions of this Article and Article 66 
of this Chapter as determined by the Commissioner of Insurance may, as shall 
be specified in the agreement hereinafter required, be merged into one of such 
constituent corporations, herein designated as the surviving corporation, or 
may be consolidated into a new corporation to be formed by the means of such 
consolidation of the constituent corporations, which new corporation is herein 
designated as the resulting or consolidated corporation, and the directors 
and/or trustees, or a majority of them, of such corporations as desire to 
consolidate or merge, may enter into an agreement signed by them and under 
the corporate seals of the respective corporations, prescribing the terms and 
conditions of consolidation or merger, the mode of carrying the same into effect 
and stating such other facts as can be stated in the case of a consolidation or 
merger, stated in such altered form as the circumstances of the case require, 
and with such other details as to conversion of certificates of the subscribers as 
are deemed necessary and/or proper. 

Said agreement shall be submitted to the certificate holders of each constit- 
uent corporation, at a separate meeting thereof, called for the purpose of 
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i ame into consideration; of the time, place and object of which 
besser notice shall be given by publication once a week for two 
consecutive weeks in some newspaper published in Raleigh, North Carolina, 
and in the counties in which the principal offices of the constituent corpora- 
tions are located, and if no such paper 1s published in the county of the 
principal office of such constituent corporations, then said notice shall be 
posted at the courthouse door of said county or counties for a period of two 
Be printed or posted notices shall be in such form and of such size as the 
Commissioner of Insurance may approve. A true copy of said notices shall be 
filed with the Commissioner of Insurance. 

Such publication and filing of notices shall be completed at least 15 days 
prior to the date set therein for the meeting, and due proof thereof shall be filed 
with the Commissioner of Insurance at least 10 days prior to the date of such 
meeting. 

At this meeting those present in person or represented by proxy shall 
constitute a quorum and said agreement shall be considered and voted upon by 
ballot in person or by proxy or both taken for the adoption or rejection of the 
same; and if the votes of two thirds of those at said meeting voting in person 
or by proxy shall be for the adoption of the said agreement, then that fact shall 
be certified on said agreement by the president and secretary of each such 
corporation, under the seal thereof. 

The agreement so adopted and certified shall be signed by the president or 
vice-president and secretary or assistant secretary of each of such corporations 
under the corporate seals thereof and acknowledged by the president or 
vice-president of each such corporation before any officer authorized by the 
laws of this State to take acknowledgement of deeds to be the respective act, 
deed, and agreement of each of said corporations. 

The said agreement shall be submitted to and approved by the Commis- 
sioner of Insurance, in advance of the merger or consolidation and his approval 
peteoe suat be indicated by his signature being affixed thereto under the seal 
of his office. 

The Commissioner shall not approve any such plans, unless, after a hearing, 
he finds that it is fair, equitable to certificate holders and members, consistent 
with law, and will not conflict with the public interest. 

The agreement so certified and acknowledged with the approval of the 
Commissioner of Insurance noted thereon, shall be filed in the office of the 
Secretary of State, and shall thenceforth be taken and deemed to be the 
agreement and act of consolidation or merger of said corporations; and a copy 
of said agreement and act of consolidation or merger duly certified by the 
Secretary of State under the seal of his office shall also be recorded, in the office 
of the register of deeds of the county of this State in which the principal office 
of the surviving or consolidated corporation is, or is to be established, and in 
the office of the registers of deeds of the counties of this State in which the 
respective corporations so merging or consolidating shall have their original 
certificates of incorporation recorded, and also in the office of the register of 
deeds in each county in which either or any of the corporations entering into 
merger or consolidation owns any real estate; and such record, or a certified 
copy thereof, shall be evidence of the agreement and act of consolidation or 
peices of said corporations, and of the observance and performance of all acts 
Sef gee teas necRssaty to have been observed and performed precedent to 
Aare aan oat aegpeee es When an agreement shall have been signed, 
ere Ae Bet acknowledged, approved, and filed and recorded as 

in this section, for all purposes of the laws of this State, 

the separate existence of all constituent ti i 
ment, or of all such constituent corporations, parties to said agree- 
corporations, except the one into which the 
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other or others of such constituent corporations have been merged, as the case 
may be, shall cease and the constituent corporations shall become a new 
corporation, or be merged into one of such corporations, as the case may be, in 
accordance with the provisions of said agreement, possessing all the rights, 
privileges, powers and franchises as well of a public as of a private nature, of 
each of said constituent corporations, and all and singular, the rights, 
privileges, powers and franchises of each of said corporations, and all property, 
real, personal and mixed, and all debts due to any of said constituent 
corporations on whatever account, shall be vested in the corporation resulting 
from or surviving such consolidation or merger, and all property, rights, 
privileges, powers, and franchises and all and every other interest shall be 
thereafter as effectually the property of the resulting or surviving corporation 
as they were of the several and respective constituent corporations, and the 
title to any real estate, whether vested by deed or otherwise, under the laws of 
this State, vested in any such constituent corporations shall not revert or be in 
any way impaired by reason of such consolidation or merger; provided, 
however, that all rights of creditors and all liens upon the property of either of 
or any of said constituent corporations shall be preserved, unimpaired, limited 
in lien to the property affected by such lien at the time of the merger or 
consolidation, and all debts, liabilities, and duties of the respective constituent 
corporations shall thenceforth attach to said resulting or surviving corpora- 
tion, and may be enforced against it to the same extent as if said debts, 
habilities, and duties had been incurred or contracted by it; and further 
provided that notice of any said liens, debts, liabilities, and duties is given in 
writing to the resulting or surviving corporation within six months after the 
date of the filing of the agreement of merger in the office of the Secretary of 
State. All such liens, debts, liabilities, and duties of which notice is not given 
as provided herein are forever barred. The certificate of incorporation of the 
surviving corporation shall be deemed to be amended to the extent, if any, that 
the changes in its certificates of incorporation are stated in the agreement of 
merger. All certificates theretofore issued and outstanding by each constituent 
corporation in good standing upon the date of the filing of such agreement with 
the Secretary of State without reissuance thereof by the resulting or surviving 
corporation shall be the contract and agreement of the resulting or surviving 
corporation with each of the certificate holders thereof and subject to all terms 
and conditions thereof and of the agreement of merger filed in the office of the 
Secretary of State. 

Any action or proceeding pending by or against any of the corporations 

consolidated or merged may be prosecuted to judgment as if such consolidation 
or merger had not taken place, or the corporations resulting from or surviving 
such consolidation or merger may be substituted in its place. 
- The liability of such constituent corporations to the certificate holders 
thereof, and the rights or remedies of the creditors thereof, or persons doing or 
transacting business with such corporations, shall not, in any way, be lessened 
or impaired by the consolidation or merger of two or more of such corporations 
under the provisions of this section, except as provided in this section. 

When two or more corporations are consolidated or merged, the corporation 
resulting from or surviving such consolidation or merger shall have the power 
and authority to continue any contracts which any of the constituent corpora- 
tions might have elected to continue. All contracts entered into between any 
constituent corporations and any other persons shall be and become the 
contract of the resulting corporations according to the terms and conditions of 
said contract and the agreement of consolidation or merger. 

For the filing of the agreement as hereinabove provided, the Secretary of 
State is entitled to receive such fees only as he would have received had a new 


corporation been formed. 
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ent for merger and/or consolidation as shall conform to the 
Lic atta section, efit be binding and valid upon all the subscribers, 
certificate holders and/or members of such constituent corporations, provided 
only that any subscriber, certificate holder and/or member who shall so 
indicate his disapproval thereof to the resulting, consolidated or surviving 
corporation within 90 days after the filing of said agreement with the Secretary 
of State shall be entitled to receive all unearned portions of premiums paid on 
his certificate from and after the date of the receipt of the application therefor 
by the resulting, surviving, or consolidated corporation; each subscriber, 
certificate holder and/or member who shall not so indicate his or her disap- 
proval of said agreement and said merger within said period of 90 days is 
deemed and presumed to have approved said agreement and said merger 
and/or consolidation and shall have waived his or her right to question the 
legality of said merger and/or consolidation. 

No director, officer, subscriber, certificate holder and/or member as such of 
any such corporation, except as is expressly provided by the plan of merger or 
consolidation, shall receive any fee, commission, other compensation or valu- 
able consideration whatever, for in any manner aiding, promoting or assisting 
in the merger or consolidation. (1947, c. 820, s. 8; 1961, c. 1149; 1967, c. 823, s. 
25.) 


§ 58-65-160: Repealed by Session Laws 1998-3, s. 3, effective May 22, 1998. 


§ 58-65-165. Commissioner of Insurance determines cor- 
porations exempt from this Article and Article 
66 of this Chapter. 


The Commissioner of Insurance may require from any corporation writing 
any hospital service contracts and any corporation writing medical and/or 
dental service contracts or any or all of them, such information as will enable 
him to determine whether such corporation is subject to the provisions of this 
Article and Article 66 of this Chapter. (1947, c. 820, s. 9; 1961, c. 1149.) 


Part 2. Indemnification. 


§ 58-65-166. Policy statement and definitions. 


(a) Itis the public policy of this State to enable corporations organized under 
this Chapter to attract and maintain responsible, qualified directors, officers, 
employees, and agents, and, to that end, to permit corporations organized 
under this Chapter to allocate the risk of personal liability of directors, officers, 


ath and agents through indemnification and insurance as authorized in 
is Part. 


(b) Definitions in this Part: 


(1) “Corporation” includes any not for profit domestic hospital, medical, or 
dental service corporation, or successor of a corporation in a merger or 
other transaction in which the predecessor’s existence ceased upon 
consummation of the transaction. 

(2) “Director or “Trustee” means an individual who is or was a director of 
a corporation or an individual who, while a director of a corporation, 
iS or was Serving at the corporation’s request as a director, officer, 
partner, trustee, employee, or agent of another foreign or domestic 
corporation, partnership, joint venture, trust, employee benefit plan, 
or other enterprise. A director is considered to be serving an employee 
benefit plan at the corporation’s request if his duties to the corpora- 
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tion also impose duties on, or otherwise involve services by, him to the 
plan or to participants in or beneficiaries of the plan. “Director” or 

Trustee” includes, unless the context requires otherwise, the estate 
or personal representative of a director or trustee. 

(3) “Expenses” means expenses of every kind incurred in defending a 
proceeding, including counsel fees. 

(4) “Liability” means the obligation to pay a judgment, settlement, pen- 
alty, fine (including an excise tax assessed with respect to an employee 
benefit plan), or reasonable expenses incurred with respect to a 
proceeding. 

(5) “Official capacity” means: (i) when used with respect to a director or 
trustee, the office of director or trustee in a corporation; and (ii) when 
used with respect to an individual other than a director or trustee, as 
contemplated in G.S. 58-65-172, the office in a corporation held by the 
officer or the employment or agency relationship undertaken by the 
employee or agent on behalf of the corporation. “Official capacity” does 
not include service for any other foreign or domestic corporation or 
any partnership, joint venture, trust, employee benefit plan, or other 
enterprise. 

(6) “Party” includes an individual who was, is, or is threatened to be made 
a named defendant or respondent in a proceeding. 

(7) “Proceeding” means any threatened, pending, or completed action, 
suit, or proceeding, whether civil, criminal, administrative, or inves- 
tigative and whether formal or informal. 

(8) “Trustee”. Whenever the term “director” or “directors” is used herein it 
shall include the term “trustee”, or a person who is designated as a 
“trustee” under a corporation governed by this Article. (1989 (Reg. 
Sess., 1990), c. 1071, s. 1.) 


§ 58-65-167. Authority to indemnify. 


(a) Except as provided in subsection (d), a corporation may indemnify an 
individual made a party to a proceeding because he is or was a director against 
liability incurred in the proceeding if: 

(1) He conducted himself in good faith; and 

(2) He reasonably believed (i) in the case of conduct in his official capacity 
with the corporation, that his conduct was in its best interests; and (i1) 
in all other cases, that his conduct was at least not opposed to its best 
interests; and 

(3) In the case of any criminal proceeding, he had no reasonable cause to 
believe his conduct was unlawful. 

(b) A director’s conduct with respect to an employee benefit plan for a 
purpose he reasonably believed to be in the interests of the participants in and 
beneficiaries of the plan is conduct that satisfies the requirement of subsection 
(a)(2)(ii). 

(c) The termination of a proceeding by judgment, order, settlement, convic- 
tion, or upon a plea of no contest or its equivalent is not, of itself, determinative 
that the director did not meet the standard of conduct described in this section. 

(d) A corporation may not indemnify a director under this section: 

(1) In connection with a proceeding by or in the right of the corporation in 
which the director was adjudged liable to the corporation; or 

(2) In connection with any other proceeding charging improper personal 
benefit to him, whether or not involving action in his official capacity, 
in which he was adjudged liable on the basis that personal benefit was 
improperly received by him. . . 

(e) Indemnification permitted under this section in connection with a 
proceeding by or in the right of the corporation that is concluded without a final 
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adjudication on the issue of areas is limited to reasonable expenses incurred 
ith the proceeding. 

me A ere ep) eat CS favorable recommendation by the board of 
directors of a corporation of indemnification, as permitted by this section, shall 
not be deemed an act or corporate transaction 1n which a director has a conflict 
of interest, and no such indemnification shall be void or voidable on such 
ground. (1989 (Reg. Sess., 1990), c. 1071, s. 1.) 


§ 58-65-168. Mandatory indemnification. 


Unless limited by its articles of incorporation, a corporation shall indemnify 
a director who was wholly successful, on the merits or otherwise, in the defense 
of any proceeding to which he was a party because he is or was a director of the 
corporation against reasonable expenses incurred by him in connection with 
the proceeding. (1989 (Reg. Sess., 1990), c. 1071, s. 1.) 


§ 58-65-169. Advance for expenses. 


Expenses incurred by a director in defending a proceeding may be paid by 
the corporation in advance of the final disposition of such proceeding as 
authorized by the board of directors in the specific case or as authorized or 
required under any provision in the articles of incorporation or bylaws or by 
any applicable resolution or contract upon receipt of an undertaking by or on 
behalf of the director to repay such amount unless it shall ultimately be 
determined that he is entitled to be indemnified by the corporation against 
such expenses. (1989 (Reg. Sess., 1990), c. 1071, s. 1.) 


§ 58-65-170. Court-ordered indemnification. 


Unless a corporation’s articles of incorporation provide otherwise, a director 
of the corporation who is a party to a proceeding may apply for indemnification 
to the court conducting the proceeding or to another court of competent 
jurisdiction. On receipt of an application, the court after giving any notice the 
court considers necessary may order indemnification if it determines: 

(1) The director is entitled to mandatory indemnification under G.S. 
58-65-168, in which case the court shall also order the corporation to 
pay the director’s reasonable expenses incurred to obtain court- 
ordered indemnification; or 

(2) The director is fairly and reasonably entitled to indemnification in 
view of all the relevant circumstances, whether or not he met the 
standard of conduct set forth in G.S. 58-65-167 or was adjudged liable 
as described in G.S. 58-65-167(d), but if he was adjudged so liable his 
indemnification is limited to reasonable expenses incurred. (1989 
(Reg. Sess., 1990), c. 1071, s. 1.) 


§ 58-65-171. Determination and authorization of indemni- 
fication. | 


(a) A corporation may not indemnify a director under G.S. 58-65-167 unless 
authorized in the Specific case after a determination has been made that 
in emnification of the director is permissible in the circumstances because he 
as met the standard of conduct set forth in G.S. 58-65-167 
(b) The determination shall be made: 
(1) By the board of directors by majority vote of a quorum consisting of 
irectors not at the time parties to the proceeding; 


1080 


§58-65-172 ART. 65. MEDICAL SERVICE CORPORATIONS §58-65-173 


(2) Ifa quorum cannot be obtained under subdivision (1), by majority vote 
of a committee duly designated by the board of directors Gin which 
designation directors who are parties may participate), consisting 
solely of two or more directors not at the time parties to the 
proceeding; 

(3) By special legal counsel (i) selected by the board of directors or its 
committee in the manner prescribed in subdivision (1) or (2); or (ii) if 
a quorum of the board of directors cannot be obtained under subdivi- 
sion (1) and a committee cannot be designated under subdivision (2), 
selected by majority vote of the full board of directors (in which 
selection directors who are parties may participate); or 

(4) By the shareholders, but shares owned by or voted under the control of 
directors who are at the time parties to the proceeding may not be 
voted on the determination. 

(c) Authorization of indemnification and evaluation as to reasonableness of 
expenses shall be made in the same manner as the determination that 
indemnification is permissible, except that if the determination is made by 
special legal counsel, authorization of indemnification and evaluation as to 
reasonableness of expenses shall be made by those entitled under subsection 
(b)(3) to select counsel. (1989 (Reg. Sess., 1990), c. 1071, s. 1.) 


§ 58-65-172. Indemnification of officers, employees, and 
agents. 


Unless a corporation’s articles of incorporation provide otherwise: 

(1) An officer of the corporation is entitled to mandatory indemnification 
under G.S. 58-65-168 and is entitled to apply for court-ordered 
indemnification under G.S. 58-65-170, in each case to the same extent 
as a director; 

(2) The corporation may indemnify and advance expenses under this Part 
to an officer, employee, or agent of the corporation to the same extent 
as to a director; and 

(3) A corporation may also indemnify and advance expenses to an officer, 
employee, or agent who is not a director to the extent, consistent with 
public policy, that may be provided by its articles of incorporation, 
bylaws, general or specific action of its board of directors, or contract. 
(1989 (Reg. Sess., 1990), c. 1071, s. 1; 1995, c. 193, s. 56.) 


§ 58-65-173. Additional indemnification and insurance. 


(a) In addition to and separate and apart from the indemnification provided 
for in G.S. 58-65-167, 58-65-168, 58-65-170, 58-65-171, and 58-65-172, a 
corporation may in its articles of incorporation or bylaws or by contract or 
resolution indemnify or agree to indemnify any one or more of its directors, 
officers, employees, or agents against liability and expenses in any proceeding 
(including without limitation a proceeding brought by or on behalf of the 
corporation itself) arising out of their status as such or their activities in any 
of the foregoing capacities; provided, however, that a corporation may not 
indemnify or agree to indemnify a person against liability or expenses he may 
incur on account of his activities which were at the time taken known or 
believed by him to be clearly in conflict with the best interests of the 
corporation. A corporation may likewise and to the same extent indemnify or 
agree to indemnify any person who, at the request of the corporation, is or was 
serving as a director, officer, partner, trustee, employee, or agent of another 
foreign or domestic corporation, partnership, joint venture, trust or other 
enterprise or as a trustee or administrator under an employee benefit plan. 
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Any provision in any articles of incorporation, bylaw, contract, or resolution 
permitted under this section may include provisions for recovery from the 
corporation of reasonable costs, expenses, and attorneys’ fees in connection 
with the enforcement of rights to indemnification granted therein and may 
farther include provisions establishing reasonable procedures for determining 
and enforcing the rights granted therein. is 

(b) The authorization, adoption, approval, or favorable recommendation by 
the board of directors of a corporation of any provision in any articles of 
incorporation, bylaw, contract or resolution, as permitted in this section, shall 
not be deemed an act or corporate transaction in which a director has a conflict 
of interest, and no such articles of incorporation or bylaw provision or contract 
or resolution shall be void or voidable on such grounds. The authorization, 
adoption, approval, or favorable recommendation by the board of directors of a 
corporation of any provision in any articles of incorporation, bylaw, contract or 
resolution, as permitted in this section, which occurred on or prior to the 
effective date of this act, shall not be deemed an act or corporate transaction in 
which a director has a conflict of interest, and no such articles of incorporation, 
bylaw provision, contract or resolution shall be void or voidable on such 
grounds. 

(c) A corporation may purchase and maintain insurance on behalf of an 
individual who is or was a director, officer, employee, or agent of the corpora- 
tion, or who, while a director, officer, employee, or agent of the corporation, is 
or was serving at the request of the corporation as a director, officer, partner, 
trustee, employee, or agent of another foreign or domestic corporation, part- 
nership, joint venture, trust, employee benefit plan, or other enterprise, 
against liability asserted against or incurred by him in that capacity or arising 
from his status as a director, officer, employee, or agent, whether or not the 
corporation would have power to indemnify him against the same liability 
under any provision of this ‘Chapter. (1989 (Reg. Sess., 1990), c. 1071, s. 1; 
TOO towel (24se1s) 


§ 58-65-174. Application of Part. 


. (a) Ifarticles of incorporation limit indemnification or advance for expenses, 
indemnification and advance for expenses are valid only to the extent consis- 
tent with the articles. 

(b) This Part does not limit a corporation’s power to pay or reimburse 
expenses incurred by a director in connection with his appearance as a witness 


in a proceeding at a time when he has not been made a named defendant or 
respondent to the proceeding. 


(c) This Part shall not affect rights or liabilities arising out of acts or 


aaah occurring before October 1, 1990. (1989 (Reg. Sess., 1990), c. 1071, s. 


ARTICLE 66. 
Hospital, Medical and Dental Service Corporation Readable 


Insurance Certificates Act. 


§ 58-66-1. Title. 


Thi ° ° P : 
Saher om 1s known and may be cited as the “Hospital, Medical and Dental 


iets aan poration Readable Insurance Certificates Act.” (1979, 2nd Sess., c. 
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§ 58-66-5. Purpose. 


The purpose of this Article is to provide that insurance certificates and 
subscriber contracts under this Article and Article 65 of this Chapter be 
readable by a person of average intelligence, experience, and education. All 
insurers are required by this Article to use certificate and contract forms and, 
where applicable, benefit booklets that are written in simple and commonly 
used language, that are logically and clearly arranged, and that are printed in 
a legible format. (1979, 2nd Sess., c. 1161, s. 1.) 


§ 58-66-10. Scope of application. 


(a) Except as provided in subsection (b) of this section, the provisions of this 
Article apply to the certificates and contracts of direct insurance and health 
care coverage that are described in G.S. 58-65-60(a) and (b). 

(b) Nothing in this Article applies to: 

(1) Any group contract or certificate, nor any group certificate delivered or 
issued for delivery outside of this State; 

(2) Insurers who issue benefit booklets on group and nongroup bases 
explaining the certificates or contracts issued under G.S. 58-65-60. In 
such cases, the provisions of this Article apply only to the benefit 
booklets furnished to the persons insured, and not to the certificates. 

(c) No other provision of the General Statutes setting language simplifica- 
tion standards shall apply to any certificate forms covered by this Article. 

(d) Any non-English language certificate delivered or issued for delivery in 
this State shall be deemed to be in compliance with this Article if the insurer 
certifies that such certificate is translated from an English language certificate 
which does comply with this Article. (1979, 2nd Sess., c. 1161, s. 1.) 


§ 58-66-15. Definitions. 


As used in this Article, unless the context clearly indicates otherwise: 

(1) “Benefit booklet” means any written explanation of insurance cover- 
ages or benefits issued by an insurer and which is supplemental to 
and not a part of an insurance certificate or subscriber contract. 

(2) “Commissioner” means the Commissioner of Insurance. 

(3) “Flesch scale analysis readability score” means a measurement of the 
case of readability of an insurance certificate or contract made 

| pursuant to the procedures described in G.S. 58-66-25. 

(4) “Insurance certificate or contract” or “policy” or “certificate” means an 
agreement as defined by G.S. 58-65-60. 

(5) “Insurer” means every corporation providing contracts or certificates 
of coverage of insurance as described in G.S. 58-65-1. (1979, 2nd Sess., 
c. 1161, s. 1.) 


§ 58-66-20. Format requirements. 


(a) All certificates and contracts covered by G.S. 58-66-35 must be printed in 
a type face at least as large as 10 point modern type, one point leaded, be 
written in a logical and clear order and form, and contain the following items: 
(1) On the cover, first, or insert page of the certificate a statement that the 
certificate is a legal contract between the certificate owner and the 
insurer, and the statement, printed in larger or other contrasting type 

or color, “Read your certificate carefully”; 
(2) An index of the major provisions of the certificate, which may include 

the following items: 
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a. The person or persons insured by the certificate; 
b. The applicable events, occurrences, conditions, losses, or damages 
covered by the certificate; : 
The limitations or conditions on the coverage of the certificate; 
_ Definitional sections of the certificate; Die 
e. Provisions governing the procedure for filing a claim under the 
certificate; 
Provisions governing cancellation, renewal, or amendment of the 
certificate by either the insurer or the subscriber; 
g. Any options under the certificate; and 5 Ton 
h. Provisions governing the insurer’s duties and powers in the event 
that suit is filed against the subscriber. 
(b) In determining whether or not a certificate is written in a logical and 
clear order and form the Commissioner must consider the following factors: 
(1) The extent to which sections or provisions are set off and clearly 
identified by titles, headings, or margin notations; 
(2) The use of a more readable format, such as narrative or outline forms; 
(3) Margin size and the amount and use of space to separate sections of 
the policy; and 
(4) Contrast and legibility of the colors of the ink and paper, and the use 
of contrasting titles or headings for sections. (1979, 2nd Sess., c. 1161, 
Sitls) 


a9 


me) 


§ 58-66-25. Flesch scale analysis readability score; proce- 
dures. 7 an 


(a) A Flesch scale analysis readability score will be measured as provided in 
this section. 

(b) For certificates containing 10,000 words or less of text, the entire 
certificate must be analyzed. For certificates containing more than 10,000 
words, the readability of two 200-word samples per page may be analyzed in 
lieu of the entire certificate. The samples must be separated by at least 20 
printed lines. For the purposes of this subsection a word will be counted as five 
printed characters or spaces between characters. 

(c) The number of words and sentences in the text must be counted and the 
total number of words divided by the total number of sentences. The figure 
obtained must be multiplied by a factor of 1.015. The total number of syllables 
must be counted and divided by the total number of words. The figure obtained 
must be multiplied by a factor of 84.6. The sum of the figures computed under 
this subsection subtracted from 206.835 equals the Flesch scale analysis 
readability score for the certificate. 


(d) For the purposes of subsection (c) of this section the following procedures 
must be used: 
(1) A contraction, hyphenated word, or numbers and letters, when sepa- 
rated by spaces, will be counted as one word; 
(2) Aunit of words ending with a period, semicolon, or colon, but excluding 
headings, and captions will be counted as a sentence; and 
(3) A syllable means a unit of spoken language consisting of one or more 
letters of a word as divided by an accepted dictionary. Where the 
dictionary shows two or more equally acceptable pronunciations of a 
Ms seer, the pronunciation containing fewer syllables may be used. 
ene a ie text” as used in this section includes all printed matter except 
(1) The name and address of the insurer; the name, number or title of the 
certificate; the table of contents or index; captions and subcaptions; 
specification pages, schedules or tables; and ned 
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(2) Any certificate language that is drafted to conform to the requirements 
of any law, regulation, or agency interpretation of any state or the 
federal government; any certificate language required by any collec- 
tively bargained agreement; any medical terminology; and any words 
that are defined in the certificate: Provided, however, that the insurer 
submits with his filing under G.S. 58-66-30 a certified document 
identifying the language or terminology that is entitled to be excepted 
by this subdivision. (1979, 2nd Sess., c. 1161, s. 1.) 


§ 58-66-30. Filing requirements; duties of the Commis- 
sioner. 


(a) No insurer may make, issue, amend or renew any certificate or contract 
after the dates specified in G.S. 58-66-35 for the applicable type of insurance 
unless the certificate is in compliance with the provisions of G.S. 58-66-20 and 
58-66-25, and unless the certificate is filed with the Commissioner for this 
approval. The policy will be deemed approved 90 days after filing unless 
disapproved within the 90-day period. The Commissioner may not unreason- 
ably withhold this approval. Any disapproval must be delivered to the insurer 
in writing and must state the grounds for disapproval. Any certificate filed 
with the Commissioner must be accompanied by a certified Flesch scale 
readability analysis and test score and by the insurer’s certification that the 
policy is, in the insurer’s judgment, readable based on the factors specified in 
G.S. 58-66-20 and 58-66-25. 

(b) The Commissioner must disapprove any certificate covered by subsec- 
tion (a) of this section if he finds that: 

(1) It is not accompanied by a certified Flesch scale analysis readability 
score of 50 or more; 

(2) It is not accompanied by the insurer’s certification that the certificate 
is, in the judgment of the insurer, readable under the standards of this 
Article; or 

(3) It does not comply with the format requirements of G.S. 58-66-20. 
(979, 2ndiSesss. c.1161,-s) 11995) cad03yso70) 


§ 58-66-35. Application to policies; dates. 


(a) The filing requirements of G.S. 58-66-30 apply to all subscribers’ 
contracts of hospital, medical, and dental service corporations as described in 
G.S. 58-65-60(a) and (b) that are made, issued, amended or renewed after July 
11983: 

(b) Repealed by Session Laws 1995, c. 193, s. 58, effective June 7, 1995. 
(1979, 2nd Sess., c. 1161, s. 1; 1995, c. 193, s. 58; 1995 (Reg. Sess., 1996), c. 742, 
s. 28.) 


Editor’s Note. — This section is set out in 
the form above at the direction of the Revisor of 
Statutes. 


§ 58-66-40. Construction. 


(a) The provisions of this Article will not operate to relieve any insurer from 
any provision of law regulating the contents or provisions of insurance 
certificates or contracts nor operate to reduce an insured’s, beneficiary’s or 
subscriber’s rights or protection granted under any statute or provision of the 


law. 
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(b) The provisions of this Article shall not be construed to mandate, require, 
or allow alteration of the legal effect of any provision of any insurance 


tificate or contract. : gt 
ite) In any action brought by a subscriber or claimant arising out of a 


rtificate approved pursuant to this Article, the subscriber or claimant may 
Hens such at hon on either or both (i) the substantive language prescribed by 
such other statute or provision of law, or (ii) the wording of the approved 
certificate. (1979, 2nd Sess., c. 1161, s. 1) 


ARTICLE 67. 
Health Maintenance Organization Act. 


§ 58-67-1. Short title. 


This Article may be cited as the Health Maintenance Organization Act of 
1979. (1977, c. 580, s. 1; 1979, c. 876, s. 1.) 


Cross References. — For the Insurance of Chapter 58 pursuant to Session Laws 1987, 
Information and Privacy Protection Act, see  c. 752, s. 9, as amended by Session Laws 1987 
§ 58-39-1 et seq. (Reg. Sess., 1988), c. 975, s. 34. 


Editor’s Note. — This Article is former Legal Periodicals. — For survey of 1977 
Chapter 57A as rewritten by Session Laws law on health care regulation, see 56 N.C.L. 
1979, c. 876, s. 1, effective July 1, 1979, and Rev. 857 (1978). 
recodified as Chapter 57B, which in turn has For survey of 1979 administrative law, see 58 
been recodified and incorporated as Article 67 N.C.L. Rev. 1185 (1980). 


§ 58-67-5. Definitions. 


(a) “Commissioner” means the Commissioner of Insurance. 

(b) “Enrollee” means an individual who is covered by an HMO. 

(c) “Evidence of coverage” means any certificate, agreement, or contract 
issued to an enrollee setting out the coverage to which he is entitled. 

(d) “Health care plan” means any arrangement whereby any person under- 
takes on a prepaid basis to provide, arrange for, pay for, or reimburse any part 
of the cost of any health care services and at least part of such arrangement 
consists of arranging for or the provision of health care services, as distin- 
guished from mere indemnification against the cost of such services on a 
prepaid basis through insurance or otherwise. 

(e) “Health care services” means any services included in the furnishing to 
any individual of medical or dental care, or hospitalization or incident to the 
furnishing of such care or hospitalization, as well as the furnishing to any 
person of any and all other services for the purpose of preventing, alleviating, 
curing, or healing human illness or injury. 

(f) “Health maintenance organization” or “HMO” means any person who 
pacha to provide or arrange for the delivery of health care services to 
Kote fa prepaid basis except for enrollee responsibility for copayments 

eductibles. For the purposes of 11 U.S.C. § 109(b) (2) and (d), an HMO is 
a domestic insurance company. é 


_ (g) “Person” includes associations, trusts, or corporations, but does not 

eRe associations, or individuals. 
eae fee means any physician, hospital, or other person that is 
G) “Net we ar authorized in this State to furnish health care services. 
aihranel ide ae the excess of total assets over the total liabilities and 
ie eal ets eae funds that are repayable only from the net earned 
e health maintenance organization and repayable only with the 
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advance permission of the Commissioner. For the purposes of this subsection, 

assets’ means (i) tangible assets and (ii) other investments permitted under 
G.S. 58-67-60; provided, however, that the depreciated cost of office furniture 
and equipment in the principal office shall not exceed ten percent (10%) of a 
health maintenance organization’s net worth. 

Qj) “Working capital” means the excess of current assets over current 
liabilities; provided that the only borrowed funds that may be included in 
working capital must be those borrowed funds that are repayable only from net 
earned income and must be repayable only with the advance permission of the 
Commissioner. 

(k) “Subscriber” means an individual whose employment or other status, 
except family dependency, is the basis for eligibility for enrollment in the 
HMO,; or in the case of an individual contract, the person in whose name the 
contract is issued. 

(1) “Participating provider” means a provider who, under an express or 
implied contract with the HMO or with its contractor or subcontractor, has 
agreed to provide health care services to enrollees with an expectation of 
receiving payment, directly or indirectly, from the HMO, other than copayment 
or deductible. 

(m) “Insolvent” or “insolvency” means that the HMO has been declared 
insolvent and is placed under an order of liquidation by a court of competent 
jurisdiction. 

(n) “Carrier” means an HMO, an insurer, a nonprofit hospital or medical 
service corporation, or other entity responsible for the payment of benefits or 
provision of services under a group contract. 

(o) “Discontinuance” means the termination of the contract between the 
group contract holder and an HMO due to the insolvency of the HMO and does 
not mean the termination of any agreement between any individual enrollee 
and the HMO. 

(p) “Uncovered expenditures” means the amounts owed or paid to any 
provider who provides health care services to an enrollee and where such 
amount owed or paid is (i) not made pursuant to a written contract that 
contains the “hold harmless” provisions defined in G.S. 58-67-115; or (41) not 
guaranteed or insured by a guaranteeing organization or insurer under the 
terms of a written guarantee or insurance policy that has been determined to 
be acceptable to the Commissioner. “Uncovered expenditures” includes 
amounts owed or paid to providers directly from the HMO as well as payments 
made by a medical group, independent practice association, or any other 
similar organization to reimburse providers for services rendered to an 
enrollee. (1977, c. 580, s. 1; 1979, c. 876, s. 1; 1987, c. 631, s. 1; 1989, c. 776, ss. 
2, 3, 15; 1991, c. 195, s. 4; c. 720, s. 40; 2001-417, s. 13.) 


Editor’s Note. — Session Laws 2001-417, s. | sentence of subsection (f). 
14 is a severability clause. Legal Periodicals. — For survey of 1979 
Effect of Amendments. — Session Laws administrative law, see 58 N.C.L. Rev. 1185 
2001-417, s. 13, effective October 1, 2001, de- (1980). 
leted “basic” preceding “health care” in the first 


§ 58-67-10. Establishment of heaith maintenance organi- 
zations. 


(a) Notwithstanding any law of this State to the contrary, any person may 
apply to the Commissioner for a certificate of authority to establish and 
operate a health maintenance organization in compliance with this Article. No 
person shall establish or operate a health maintenance organization in this 
State, nor sell or offer to sell, or solicit offers to purchase or receive advance or 
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iodi ideration in conjunction with a health maintenance organization 
ei ABLaREnE a certificate of authority under this Article. A foreign 
corporation may qualify under this Article, subject to its full compliance with 
Article 16 of this Chapter. i ; 

(b)(1) Itis specifically the intention of this section to permit such persons as 
were providing health services on a prepaid basis on July 1, 1977, or 
receiving federal funds under Section 254(c) of Title 42, U.S. Code, as 
a community health center, to continue to operate in the manner 
which they have heretofore operated. 

(2) Notwithstanding anything contained in this Article to the contrary, 
any person can provide health services on a fee for service basis to 
individuals who are not enrollees of the organization, and to enrollees 
for services not covered by the contract, provided that the volume of 
services in this manner shall not be such as to affect the ability of the 
health maintenance organization to provide on an adequate and 
timely basis those services to its enrolled members which it has 
contracted to furnish under the enrollment contract. 

(3) This Article shall not apply to any employee benefit plan to the extent 
that the Federal Employee Retirement Income Security Act of 1974 
preempts State regulation thereof. 

(3a) This Article does not apply to any prepaid health service or capitation 
arrangement implemented or administered by the Department of 
Health and Human Services or its representatives, pursuant to 42 
U.S.C. § 1396n or Chapter 108A of the General Statutes, a provider 
sponsored organization or other organization certified, qualified, or 
otherwise approved by the Division of Medical Assistance of the 
Department of Health and Human Services pursuant to Article 17 of 
Chapter 131E of the General Statutes, or to any provider of health 
care services participating in such a prepaid health service or capita- 
tion arrangement. Article; provided, however, that to the extent this 
Article applies to any such person acting as a subcontractor to a 
Health Maintenance Organization licensed in this State, that person 
shall be considered a single service Health Maintenance Organization 
for the purpose of G.S. 58-67-20(4), G.S. 58-67-25, and G.S. 58-67-110. 

(4) Except as provided in paragraphs (1), (2), (3), and (3a) of this 
subsection, the persons to whom these paragraphs are applicable 
ea be required to comply with all provisions contained in this 

rticle. 

(c) Each application for a certificate of authority shall be verified by an 
officer or authorized representative of the applicant, shall be in a form 
prescribed by the Commissioner, and shall be set forth or be accompanied by 
the following: 

(1) A copy of the basic organizational document, if any, of the applicant 
such as the articles of incorporation, articles of association, partner- 
ship agreement, trust agreement, or other applicable documents, and 
all amendments thereto; 

(2) A copy of the bylaws, rules and regulations, or similar document, if 
any, regulating the conduct of the internal affairs of the applicant; 

(3) faa of the names, addresses, and official positions of persons who are 
oe eet for the conduct of the affairs of the applicant, 

ing all members of the board of directors, board of trustees, 
executive committee, or other governing board or committee, the 
principal officers in the case of a corporation, and the partners or 

(4) Neaare te the cae of a partnership or association; 

Pape ane ract form made or to be made between any class of 
P and the HMO and a copy of any contract form made or to be 
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made between third party administrators, marketing consultants, or 
persons listed in subdivision (3) of this subsection and the HMO; 

(5) A statement generally describing the health maintenance organiza- 
tion, its health care plan or plans, facilities, and personnel; 

(6) A copy of the form of evidence of coverage to be issued to the enrollees; 

(7) A copy of the form of the group contract, if any, which is to be issued to 
employers, unions, trustees, or other organizations; 

(8) Financial statements showing the applicant’s assets, liabilities, and 
sources of financial support. If the applicant’s financial affairs are 
audited by independent certified public accountants, a copy of the 
applicant’s most recent regular certified financial statement shall be 
deemed to satisfy this requirement unless the Commissioner directs 
that additional or more recent financial information is required for the 
proper administration of this Article; 

(9) A financial feasibility plan, which includes detailed enrollment projec- 
; tions, the methodology for determining premium rates to be charged 
during the first 12 months of operations certified by an actuary or a 
recognized actuarial consultant, a projection of balance sheets, cash 
flow statements, showing any capital expenditures, purchase and sale 
of investments and deposits with the State, and income and expense 
statements anticipated from the start of operations until the organi- 
zation has had net income for at least one year; and a statement as to 
the sources of working capital as well as any other sources of funding; 

(10) A power of attorney duly executed by such applicant, if not domiciled 
in this State, appointing the Commissioner and his successors in 
office, and duly authorized deputies, as the true and lawful attorney of 
such applicant in and for this State upon whom alli lawful process in 
any legal action or proceeding against the health maintenance orga- 

_ nization on.a cause of action arising in this State may be served; 

(11) Astatement reasonably describing the geographic area or areas to be 
served; 

(12) A description of the procedures to be implemented to meet the 
protection against insolvency requirements of G.S. 58-67-110; 

(13) A description of the internal grievance procedures to be utilized for 
| the investigation and resolution of enrollee complaints and griev- 
ances; and 

(14) Such other information as the Commissioner may require to make 
the determinations required in G.S. 58-67-20. 

(d)(1) A health maintenance organization shall file a notice describing any 
| significant modification of the operation set out in the information 
required by subsection (c) of this section. Such notice shall be filed 
with the Commissioner prior to the modification. If the Commissioner 
does not disapprove within 90 days after the filing, such modification 
shall be deemed to be approved. Changes subject to the terms of this 
‘section include expansion of service area, changes in provider contract 
forms and group contract forms where the distribution of risk is 
significantly changed, and any other changes that the Commissioner 
describes in properly promulgated rules. Every HMO shall report to 
the Commissioner for his information material changes in the pro- 
vider network, the addition or deletion of Medicare risk or Medicaid 
risk arrangements and the addition or deletion of employer groups 
that exceed ten percent (10%) of the health maintenance organiza- 
tion’s book of business or such other information as the Commissioner 
may require. Such information shall be filed with the Commissioner 
within 15 days after implementation of the reported changes. Every 
HMO shail file with the Commissioner ali subsequent changes in the 
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information or forms that are required by this Article to be filed with 
the Commissioner. | . 
(2) The Commissioner may promulgate rules and regulations exempting 
from the filing requirements of subdivision (1) those items he deems 
unnecessary. (1977, c. 580, s. 1; 1979, c. 876, s. 1; 1983, c. 386, s. 1; 
1985 (Reg. Sess., 1986), c. 1027, s. 49; 1987, c. 631, ss. 6, 7; 1989, c. 
7716. 65, 4-8; 1991, ¢../ 20 88.041, 09 (Lod Ce O20 om lec LGUOR Res, 
Sess., 1994), c. 769, s. 25.48; 1997-443, s. 11A.118(a); 1998-227, s. 2.) 


Cross References. — As to certificates of Legal Periodicals. — For survey of 1979 
need for health maintenance organizations, see administrative law, see 58 N.C.L. Rev. 1185 
§ 131E-180. (1980). 


§ 58-67-11. Additional HMO application information. 


(a) In addition to the information filed under G.S. 58-67-10(c), each appli- 
cation shall include a description of the following: ; 

(1) The program to be used to evaluate whether the applicant’s provider 
network is sufficient, in numbers and types of providers, to assure 
that all health care services will be accessible without unreasonable 
delay. 

(2) The eee to be used for verifying provider credentials. 

(3) The quality management program to assure quality of care and health 
care services managed and provided through the health care plan. 

(4) The utilization review program for the review and control of health 
care services provided or paid for. 

(5) The applicant’s provider network and evidence of the ability of that 
network to provide all health care services to the applicant’s prospec- 
tive enrollees. 

(b) G.S. 58-67-10(d) applies to the information specified in this section. 
(19977519) sae?) 


Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 469. 


$$ 58-67-12 through 58-67-14: Reserved for future codification pur- 


poses. 


§ 58-67-15. Health maintenance organization of bordering 


states may be admitted to do business; reci- 
procity. 


A federally qualified health maintenance organization approved and regu- 
lated under the laws of a state bordering this State may be admitted to do 
business in this State by satisfying the Commissioner that it is fully and 
legally organized under the laws of that state, and that it complies with all 
requirements for health maintenance organizations organized within this 


State; provided that the bordering state h i i 
similar to this section. (1985, c. 606, s. 69) UAW OF SPR e ROR SUES RELY 


$ 58-67-20. Issuance of certificate. 
(a) Before issuing any such certificate, the Commissioner of Insurance may 


make ila 
Comme an peeauen or investigation as he deems expedient. The 
Of insurance shall issue a certificate of authority upon the 
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payment of the application fee prescribed in G.S. 58-67-160 and upon being 
satisfied on the following points: 

(1) The applicant is established as a bona fide health maintenance 
organization as defined by this Article; 

(2) The rates charged and benefits to be provided are fair and reasonable; 

(3) The amounts provided as working capital are repayable only out of 
earned income in excess of amounts paid and payable for operating 
expenses and expenses of providing services and such reserve as the 
Department of Insurance deems adequate, as provided hereinafter; 

(4) That the amount of money actually available for working capital be 
sufficient to carry all acquisition costs and operating expenses for a 
reasonable period of time from the date of the issuance of the 
certificate and that the health maintenance organization is financially 
responsible and may reasonably be expected to meet its obligations to 
enrollees and prospective enrollees. Such working capital shall ini- 
tially be a minimum of one million five hundred thousand dollars 
($1,500,000) for any full service medical health maintenance organi- 
zation. Initial working capital for a single service health maintenance 
organization shall be a minimum of one hundred thousand dollars 
($100,000) or such higher amount as the Commissioner shall deter- 
mine to be adequate. 

_(b) In making the determinations required under this section, the Commis- 
sioner shall consider: 

_ (1) The financial soundness of the health care plan’s arrangements for 
health care services and the schedule of premiums used in connection 
therewith; 

(2) The adequacy of working capital; 

(3) Any agreement with an insurer, a hospital or medical service corpo- 
ration, a government, or any other organization for insuring the 
payment of the cost of health care services or the provision for 
automatic applicability of alternative coverage in the event of discon- 
tinuance of the plan; 

(4) Any agreement with providers for the provision of health care services; 
and 

(5) Any firm commitment of federal funds to the health maintenance 
organization in the form of a grant, even though such funds have not 
been paid to the health maintenance organization, provided that the 
health maintenance organization certifies to the Commissioner that 
such funds have been committed, that such funds are to be paid to the 
health maintenance organization with a current fiscal year and that 
such funds may be used directly for operating purposes and for the 
benefit of enrollees of the health maintenance organization. 

(c) A certificate of authority shall be denied only after compliance with the 

requirements of G.S. 58-67-155. (1977, c. 580, s. 1; 1979, c. 876, s. 1; 1983, c. 
386,.s.. 2; 1987, c. 631, ss. 2, 4,8; 1987 (Reg. Sess., 1988), c. 975, s: 1.) 


Editor’s Note. — Session Laws 1987 (Reg. sentences of subdivision (a)(4), should apply 
Sess., 1988) c. 975, s. 1 amended Session Laws only to health maintenance organizations li- 
1987, c. 631, s. 11, by providing that the amend- _censed after the efiective date of the 1987 act 
ment by c. 631, s. 4, which added the last two (July 17, 1987). 
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§ 58-67-25. Deposits. 


(a) The Commissioner shall require a minimum deposit of five hundred 
thousand dollars ($500,000) for all full service medical health maintenance 
organizations or such higher amount as he deems necessary for the protection 
of enrollees. The minimum deposit for a full service medical health mainte- 
nance organization authorized to operate on July 17, 1987, and having a 
deposit of less than five hundred thousand dollars ($500,000) shall be as 
follows: 

(1) $250,000 by December 31, 1987 

(2) $500,000 by December 31, 1988. 
Any health maintenance organization not authorized to do business on July 
17, 1987, must comply with the minimum initial deposit of five hundred 
thousand dollars ($500,000). Gy | 

(b) The Commissioner shall require a minimum deposit of twenty-five 
thousand dollars ($25,000) for all single service health maintenance organiza- 
tions or such higher amount as he deems necessary for the protection of 
enrollees. 

(c) All deposits required by this section shall be administered in accordance 
with the provisions of G.S. 58-5-1. (1987, c. 631, s. 3.) 


§ 58-67-30. Management and exclusive agreements; custo- 
dial agreements. 


(a) No health maintenance organization shall enter into an exclusive 
agency, management, or custodial agreement unless the agreement is first filed 
with the Commissioner and approved under this section within 45 days after 
filing or such reasonable extended period as the Commissioner shall specify by 
notice that is given within the 45 day period. 

(b) The Commissioner shall disapprove an agreement submitted under 
subsection (a) of this section if the Commissioner determines that the agree- 
ment: 

(1) Subjects the health maintenance organization to excessive charges; 

(2) Extends for an unreasonable period of time; 

(3) Does not contain fair and adequate standards of performance; 

(4) Enables persons under the contract to manage the health mainte- 
nance organization who are not sufficiently trustworthy, competent, 
experienced, and free from conflict of interest to manage the health 
maintenance organization with due regard for the interests of its 
enrollees, creditors, or the public; or 

(5) Contains provisions that impair the interests of the organization’s 


Se creditors, or the public. (1987, c. 631, s. 10; 2001-223, s. 


Editor’s Note. — Session Laws 2001-223, s. 
27 is a severability clause. : 

Effect of Amendments. — Session Laws 
2001-223, s. 20.5, effective June 15, 2001, sub- 
stituted “exclusive agreements; custodial 
agreements” for “exclusive contracts” in the 
catchline of this section; in subsection (a), sub- 
stituted “agency, management, or custodial 
agreement” for “agency contract or manage- 
ment contract agreement,” and substituted 
agreement” for “contract” preceding “is first 


filed”; in the introductory language of subsec- 


tion (b), substituted “an a 


tract” and substituted “the Commissioner de- 
termines that the agreement” for “he finds 
that”; substituted “Subjects” for “It subjects” at 
the beginning of subdivision (b)(1); substituted 
“Extends” for “The contract extends” at the 
beginning of subdivision (b)(2); substituted 
“Does” for “The contract does” at the beginning 
of subdivision (b)(3); in subdivision (b)(4), sub- 
stituted “Enables persons” for “The persons 
empowered”, and substituted “who are not” for 
“are not”; and substituted “Contains” for “The 


thu contract contains” at the beginning of subdivi- 
sreement” for “a con- sion (b)(5), 
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§ 58-67-35. Powers of health maintenance organizations. 


(a) The powers of a health maintenance organization include, but are not 
limited to the following: 


(1) The purchase, lease, construction, renovation, operation, or mainte- 


nance of hospitals, medical facilities, or both, and their ancillary 
equipment, and such property as may reasonably be required for its 
principal office or for such other purposes as may be necessary in the 
transaction of the business of the organization; 


(2) The making of loans to a medical group under contract with it in 


furtherance of its program or the making of loans to a corporation or 
corporations under its control for the purpose of acquiring or con- 
structing medical facilities and hospitals or in furtherance of a 
program providing health care services to enrollees; 


(3) The furnishing of health care services through providers which are 


under contract with or employed by the health maintenance organi- 
zation; 


(4) The contracting with any person for the performance on its behalf of 


certain functions such as marketing, enrollment and administration; 


(5) The contracting with an insurance company licensed in this State, or 


with a hospital or medical service corporation authorized to do 
business in this State, for the provision of insurance, indemnity, or 
reimbursement against the cost of health care services provided by 
the health maintenance organization; 


(6) The offering and contracting for the provision or arranging of, in 


(b)(1) 


addition to health care services, of: 

a. Additional health care services; 

b. Indemnity benefits, covering out-of-area or emergency services; 

c. Indemnity benefits, in addition to those relating to out-of-area and 
emergency services, provided through insurers or hospital or 
medical service corporations; and 

d. Point-of-service products, for which an HMO may precertify out- 
of-plan covered services on the same basis as it precertifies 
in-plan covered services, and for which the Commissioner shall 
adopt rules governing: 

1. The percentage of an HMO’s total health care expenditures for 
out-of-plan covered services for all of its members that may 
be spent on those services, which may not exceed twenty 
percent (20%); 

2. Product limitations, which may provide for payment differen- 
tials for services rendered by providers who are not in an 
HMO network, subject to G.S. 58-3-200(d). 

3. Deposit and other financial requirements; and 

4. Other requirements for marketing and administering those 
products. 

A health maintenance organization shall file notice, with adequate 
supporting information, with the Commissioner prior to the exercise 
of any power granted in subsections (a)(1) or (2). The Commissioner 
shall disapprove such exercise of power if in his opinion it would 
substantially and adversely affect the financial soundness of the 
health maintenance organization and endanger its ability to meet its 
obligations. If the Commissioner does not disapprove within 30 days 
of the filing, it shall be deemed approved. 


(2) The Commissioner may promulgate rules and regulations exempting 


from the filing requirement of subdivision (1) those activities having a 
de minimis effect. (1977, c. 580, s. 1; 1979, c. 876, s. 1; 1991 (Reg. Sess., 
1992), c. 837, s. 8; 1997-519, s. 3.18; 2001-334, s. 8.2.) 
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Editor’s Note. — Session Laws 2001-334, s. added “for which an HMO may precertify out- 
19 is a severability clause. of-plan covered services on the same basis as it 

Effect of Amendments. — Session Laws  precertifies in-plan covered services, and” in 
2001-334, s. 8.2, effective October 1, 2001, subdivision (a)(6)d. 


§ 58-67-40. Reserves. 


Every health maintenance organization after the first full year of doing 
business shall accumulate, maintain, and segregate in a separate account, in 
addition to proper reserves for current administrative liabilities and whatever 
reserves are deemed adequate and proper by the Commissioner for unpaid 
bills, and unearned membership dues, a special contingent surplus or reserve 
at the following rates annually of its gross annual collections from membership 
dues, until said reserve shall equal three times its average monthly expendi- 
tures: 


(1) First $200,000 A% 
(2) Next $200,000 290: 
(3) All above $400,000 1% 


Any such health maintenance organization may accumulate and maintain a 
contingent reserve in excess of the reserve hereinabove provided for, not to 
exceed an amount equal to six times the average monthly expenditures. 

In the event the Commissioner finds that special conditions exist warranting 
an adjustment in the reserves or schedule of reserves, hereinabove provided 
for, it may be modified by the Commissioner accordingly. The Commissioner 
shall adopt rules that he considers necessary to provide for standards for the 
adjustment of contingent reserves. (1979, c. 876, s. 1; 1989, c. 776, s. 9.) 


Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


§ 58-67-45. Fiduciary responsibilities. 


Any director, officer or partner of a health maintenance organization who 
receives, collects, disburses, or invests funds in connection with the activities 
of such organization shall be responsible for such funds in a fiduciary 
relationship to the enrollees. (1977, c. 580, s. 1; 1979, c. 876, s. 1.) 


§ 58-67-50. Evidence of coverage and premiums for health 
care services. 


(a)(1) Every enrollee residing in this State is entitled to evidence of coverage 
under a health care plan. If the enrollee obtains coverage under a 
health care plan through an insurance policy or a contract issued by 
a hospital or medical service corporation, whether by option or 
otherwise, the insurer or the hospital or medical service corporation 
shall issue the evidence of coverage. Otherwise, the health mainte- 
nance organization shall issue the evidence of coverage. 

(2) No evidence of coverage, or amendment thereto, shall be issued or 
delivered to any person in this State until a copy of the form of the 
evidence of coverage, or amendment thereto, has been filed with and 
approved by the Commissioner. 

(3) An evidence of coverage shall contain: 

a. No provisions or statements which are unjust, unfair, inequitable, 
misleading, deceptive, which encourage misrepresentation, or 
which are untrue, misleading or deceptive as defined in GS. 
58-67-65(a); and 
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b. A clear and complete statement, if a contract, or a reasonably 
complete summary, if a certificate of: 

1. The health care services and insurance or other benefits, if 
Ane to which the enrollee is entitled under the health care 
pian, 

2. Any limitations on the services, benefits, or kind of benefits, to 
be provided, including any deductible or copayment feature; 

3. Where and in what manner information is available as to how 
services may be obtained; 

4. The total amount of payment for health care services and the 
indemnity or service benefits, if any, which the enrollee is 
obligated to pay with respect to individual contracts, or an 
indication whether the plan is _ contributory or 
noncontributory with respect to group certificates; 

5. Aclear and understandable description of the health mainte- 
nance organization’s method of resolving enrollee com- 
plaints; 

6. A description of the reasons, if any, for which an enrollee’s 
enrollment may be terminated for cause, which reasons may 
include behavior that seriously impairs the health mainte- 
nance organization’s ability to provide services or an inability 
to establish and maintain a satisfactory physician-patient 
relationship after reasonable efforts to do so have been made. 

Any subsequent change may be evidenced in a separate document 

issued to the enrollee. 


(4) Acopy of the form of the evidence of coverage to be used in this State, 


(b)(1) 


and any amendment thereto, shall be subject to the filing and 
approval requirements of subsection (b) unless it is subject to the 
jurisdiction of the Commissioner under the laws governing health 
insurance or hospital or medical service corporations in which event 
the filing and approval provisions of such laws shall apply. To the 
extent, however, that such provisions do not apply the requirements 
in subsection (c) shall be applicable. 

Premium approval. — No schedule of premiums for coverage for 
health care services, or any amendment to the schedule, shall be used 
in conjunction with any health care plan until a copy of the schedule 
or amendment has been filed with and approved by the Commissioner. 


(2) Individual coverage. — Premiums shall be established in accordance 


with actuarial principles for various categories of enrollees. Premiums 
applicable to an enrollee shall not be individually determined based 
on the status of the enrollee’s health. Premiums shall not be excessive, 
inadequate or unfairly discriminatory; and shall exhibit a reasonable 
relationship to the benefits provided by the evidence of coverage. The 
premiums or any premium revisions for nongroup enrollee coverage 
shall be guaranteed, as to every enrollee covered under the same 
category of enrollee coverage, for a period of not less than 12 months. 
As an alternative to giving this guarantee for nongroup enrollee 
coverage, the premium or premium revisions may be made applicable 
to all similar categories of enrollee coverage at one time if the health 
maintenance organization chooses to apply for the premium revision 
with respect to the categories of coverages no more frequently than 
once in any 12-month period. The premium revision shall be applica- 
ble to all categories of nongroup enrollee coverage of the same type; 
provided that no premium revision may become effective for any 
category of enrollee coverage unless the HMO has given written notice 
of the premium revision to the enrollee 45 days before the effective 
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date of the revision. The enrollee must then pay the revised premium 
in order to continue the contract in force. The Commissioner may 
adopt reasonable rules, after notice and hearing, to require the 
submittal of supporting data and such information as the Commis- 
sioner considers necessary to determine whether the rate revisions 
meet the standards in this subdivision. In adopting the rules under 
this subsection, the Commissioner may require identification of the 
types of rating methodologies used by filers and may also address 
standards for data in HMO rate filings for initial filings, filings by 
recently licensed HMOs, and rate revision filings; data requirements 
for service area expansion requests; policy reserves used in rating; 
incurred loss ratio standards; and other recognized actuarial princi- 
ples of the NAIC, the American Academy of Actuaries, and the Society 
of Actuaries. , 

(3) Group coverage. — Employer group premiums shall be established in 
accordance with actuarial principles for various categories of enroll- 
ees, provided that premiums applicable to an enrollee shall not be 
individually determined based on the status of the enrollee’s health. 
Premiums shall not be excessive, inadequate, or unfairly discrimina- 
tory, and shall exhibit a reasonable relationship to the benefits 
provided by the evidence of coverage. The premiums or any revisions 
to the premiums for employer group coverage shall be guaranteed for 
a period of not less than 12 months. No premium revision shall 
become effective for any category of group coverage unless the HMO 
has given written notice of the premium revision to the master group 
contract holder upon receipt of the group’s finalized benefits or 45 
days before the effective date of the revision, whichever is earlier. The 
master group contract holder thereafter must pay the revised pre- 
mium in order to continue the contract in force. The Commissioner 
may adopt reasonable rules, after notice and hearing, to require the 
submittal of supporting data and such information as the Commis- 
sioner considers necessary to determine whether the rate revisions 
meet the standards in this subdivision. 

(c) The Commissioner shall, within a reasonable period, approve any form if 
the requirements of subsection (a) of this section are met and any schedule of 
premiums if the requirements of subsection (b) of this section are met. It shall 
be unlawful to issue the form or to use the schedule of premiums until 
approved. If the Commissioner disapproves the filing, the Commissioner shall 
notify the filer. In the notice, the Commissioner shall specify the reasons for 
disapproval. A hearing will be granted within 30 days after a request in writing 
by the person filing. If the Commissioner does not approve or disapprove any 
form or schedule of premiums within 90 days after the filing for forms and 
within 45 days after the filing for premiums, they shall be deemed to be 
approved. 

_ (d) The Commissioner may require the submission of whatever relevant 
information he deems necessary in determining whether to approve or disap- 
prove a filing made pursuant to this section. 
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prevention, outcomes, and other group-specific data as collected in accordance 
with the latest edition of the Health Plan Employer Data and Information Set 
(HEDIS) guidelines, as published by the National Committee for Quality 
Assurance. Beginning with data for the calendar year 1998, every HMO shall 
file with the Commissioner and make available to all employer groups, not 
later than July 1 of the following calendar year, a report of health benefit 
plan-wide experience on its costs, use of services, and other aspects of 
performance, in the HEDIS format. (1977, c. 580, s. 1; 1979, c. 876, s. 1; 1987, 
c. 631, s. 9; 1989, c. 485, s. 59; 1991, c. 195, s. 1; c. 644, s. 13; c. 720, s. 36; 1995, 


c. 193, s. 59; 1997-474, s. 3; 1997-519, s. 1.3; 2001-334, ss. 8.1, 17.4; 2001-487, 
ss. 106(a), 106(b).) 


Cross References. — For the Readable In- 
surance Policies Act, see § 58-38-1 et seq. 

Editor’s Note. — Session Laws 2001-487, s. 
106(a), effective October 1, 2001, repealed the 
amendment to this section by Session Laws 
2001-334, s. 17.4, which added a sentence in 
subdivision (b)(2) similar to that added by Ses- 
sion Laws 2001-487, s. 106(b) and made stylis- 
tic changes, was effective August 3, 2001. The 
amendment by Session Laws 2001-334, s. 17.4, 
therefore was in effect from August 3, 2001, 
until October 1, 2001. 

Session Laws 2001-334, s. 19 is a severability 


Effect of Amendments. — Session Laws 
2001-334, s. 8.1, effective October 1, 2001, re- 
wrote subdivisions (b)(1) and (b)(2) and added 
subdivision (b)(3). 

Session Laws 2001-487, s. 106(b), as 
amended by Session Laws 2001-334, s. 8.1, 
effective October 1, 2001, substituted “premium 
revisions for nongroup” for “nongroup catego- 
ries” in the fourth sentence, substituted “cate- 
gories” for “category” and “the” for “such” in the 
fifth sentence, substituted “must then” for 
“thereafter must” in the seventh sentence and 
added the last sentence. 


clause. 


§ 58-67-55. Statements filed with Commissioner. 


Every HMO subject to this Article is subject to G.S. 58-2-165. (1977, c. 580, 
Beto 7 904 S16.s8, 1: 1999-244 s, 12.) 


Effect of Amendments. — Session Laws 
1999-244, s. 12, effective January 1, 2000, re- 
wrote this section. 


§ 58-67-60. Investments. 


With the exception of investments made in accordance with G.S. 58-67- 
35(a\(1) and (2) and G.S. 58-67-35(b), the funds of a health maintenance 
organization shall be invested or maintained only in securities, other invest- 
ments, or other assets permitted by the laws of this State for the investment 
of assets constituting the legal reserves of life insurance companies or such 
other securities or investments as the Commissioner may permit. (1977, c. 580, 
s. 1; 1979, c. 876, s. 1; 2001-223, s. 8.18.) 


leted “investable” preceding “funds,” added “or 
maintained” following “invested,” and substi- 
tuted “securities, other investments, or other 
assets” for “securities or other investments.” 


Editor’s Note. — Session Laws 2001-223, s. 
27 is a severability clause. 

Effect of Amendments. — Session Laws 
2001-223, s. 8.18, effective June 15, 2001, de- 


§ 58-67-65. Prohibited practices. 


(a) No health maintenance organization, or representative thereof, may 
cause or knowingly permit the use of advertising which is untrue or mislead- 
ing, solicitation which is untrue or misleading, or any form of evidence of 
coverage which is deceptive. For purposes of this Article: 
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‘item of information shall be deemed to be untrue if it 
eae he ere to fact in any respect which is or may be significant 
to an enrollee of, or person considering enrollment in, a health care 

(2) Jeane or item of information shall be deemed to be misleading, 
whether or not it may be literally untrue, if, in the total context in 
which such statement is made or such item of information is commu- 
nicated, such statement or item of information may be reasonably 
understood by a reasonable person, not possessing special knowledge 
regarding health care coverage, as indicating any benefit or advan- 
tage or the absence of any exclusion, limitation, or disadvantage of 
possible significance to an enrollee of, or person considering enroll- 
ment in a health care plan, if such benefit or advantage or absence of 
limitation, exclusion or disadvantage does not in fact exist. 

(3) An evidence of coverage shall be deemed to be deceptive if the evidence 
of coverage taken as a whole, and with consideration given to 
typography and format, as well as language, shall be such as to cause 
a reasonable person, not possessing special knowledge regarding 
health care plans and evidences of coverage therefor, to expect 
benefits, services, premiums, or other advantages which the evidence 
of coverage does not provide or which the health care plan issuing 
such evidence of coverage does not regularly make available for 
enrollees covered under such evidence of coverage. 

(b) Article 63 of this Chapter applies to health maintenance organizations 
and their agents and representatives. 

(c) An enrollee may not be cancelled or not renewed because of any 
deterioration in the health of the enrollee. 

(d) No health maintenance organization, unless licensed as an insurer, may 
use in its name, contracts, or literature any of the words “insurance”, 
“casualty”, “surety”, “mutual”, or any other words descriptive of the insurance, 
casualty, or surety business or deceptively similar to the name or description 
of any insurance or surety corporation doing business in this State. 

(e) The HMO shall not refuse to enroll employees except when they can 
demonstrate they are unable to arrange adequate services. 

(f) No health maintenance organization shall refuse to enroll an individual 
or refuse to continue enrollment of an individual in a health care plan; limit the 
amount, extent, or kinds of health care plans available to an individual; or 
charge an individual a different rate for the same health plan, because of the 
race, color, or national or ethnic origin of that individual. (1977, c. 580, s. 1; 
1979, c. 876, s. 1; 1989, c. 485, s. 24; 1999-244, s. 14.) 


Effect of Amendments. — Session Laws Legal Periodicals. — For survey of 1979 


1999-244, s. 14, effective January 1, 2000, re- administrative law, see 58 N.C.L. Rev. 1185 
wrote subsection (b), (1980). 


$ 58-67-66. Collaboration with local health departments. 


anes gaantenencs genau and a local health department shall 
operate within availabl : ” 
tion and disease prevention efforts freeug 3 LCeALuree teal He DEumio 


health. (1997-474, s, 4.) that are necessary to protect: the public 
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§ 58-67-70. Coverage for chemical dependency treatment. 


(a) As used in this section, the term “chemical dependency” means the 
pathological use or abuse of alcohol or other drugs in a manner or to a degree 
that produces an impairment in personal, social or occupational functioning 
and which may, but need not, include a pattern of tolerance and withdrawal. 

(b) On and after January 1, 1985, every health maintenance organization 
that writes a health care plan on a group basis and that is subject to this 
Article shall offer benefits for the necessary care and treatment of chemical 
dependency that are not less favorable than benefits under the health care 
plan generally. Except as provided in subsection (c) of this section, benefits for 
chemical dependency shall be subject to the same durational limits, dollar 
limits, deductibles, and coinsurance factors as are benefits under the health 
care plan generally. 

(c) Every group health care plan that provides benefits for chemical depen- 
dency treatment and that provides total annual benefits for all illnesses in 
excess of eight thousand dollars ($8,000) is subject to the following conditions: 

(1) The plan shall provide, for each 12-month period, a minimum benefit 
of eight thousand dollars ($8,000) for the necessary care and treat- 
ment of chemical dependency. 

(2) The plan shall provide a lifetime minimum benefit of sixteen thousand 
dollars ($16,000) for the necessary care and treatment of chemical 
dependency for each enrollee. 

(d) Provisions for benefits for necessary care and treatment of chemical 
dependency in group health care plans shall provide for benefit payments for 
ne following providers of necessary care and treatment of chemical depen- 

ency: 

(1) The following units of a general hospital licensed under Article 5 of 
General Statutes Chapter 131E: 

a. Chemical dependency units in facilities licensed after October 1, 
1984; 

b. Medical units; 

c. Psychiatric units; and 

(2) The following facilities or programs licensed after July 1, 1984, under 
Article 2 of General Statutes Chapter 122C: 

a. Chemical dependency units in psychiatric hospitals; 
b. Chemical dependency hospitals; 

c. Residential chemical dependency treatment facilities; 
d. Social setting detoxification facilities or programs; 

e. Medical detoxification facilities or programs; and 

(3) Duly licensed physicians and duly licensed practicing psychologists 
and certified professionals working under the direct supervision of 
such physicians or psychologists in facilities described in (1) and (2) 
above and in day/night programs or outpatient treatment facilities 
licensed after July 1, 1984, under Article 2 of General Statutes 
Chapter 122C. 

Provided, however, that nothing in this subsection shall prohibit any plan from 
requiring the most cost effective treatment setting to be utilized by the person 
undergoing necessary care and treatment for chemical dependency, — 

(e) Coverage for chemical dependency treatment as described in this section 
shall not be applicable to any group that rejects the coverage in writing. 

(f) Notwithstanding any other provision of this section or Article, any health 
maintenance organization subject to this Article that becomes a qualified 
health maintenance organization under Title XIII of the United States Public 
Health Service Act shall provide the benefits required under that federal Act, 
which shall be deemed to constitute compliance with the provisions of this 
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ion: health maintenance organization may provide that the 
mane pe under this section must be obtained through providers 
affiliated with the health maintenance organization. (1983 (Reg. Sess., 1984), 
c. 1110, s. 9; 1985, c. 589, s. 43(a), (b); 1989, c.. 175, s. 3; 1991, c. 720, s. 64.) 


§ 58-67-74. Coverage for certain treatment of diabetes. 


health care plan written by a health maintenance organization 
ag mks issued, Seneiped or amended on or after October 1, 1997, that is 
subject to this Article, shall provide coverage for medically appropriate and 
necessary services, including diabetes outpatient self-management training 
and educational services, and equipment, supplies, medications, and labora- 
tory procedures used to treat diabetes. Diabetes outpatient self-management 
training and educational services shall be provided by a physician or a health 
care professional designated by the physician. The health maintenance orga- 
nization shall determine who shall provide and be reimbursed for the diabetes 
outpatient self-management training and educational services. The same 
deductibles, coinsurance, and other limitations as apply to similar services 
covered under the policy, contract, or plan shall apply to the diabetes coverage 
required under this section. oe . 
(b) For the purposes of this section, “physician” is a person licensed to 
practice in this State under Article 1 or Article 7 of Chapter 90 of the General 
Statutes. (1997-225, s. 3.) 


Editor’s Note. — Session Laws 1997-225,s. guidelines for diabetes outpatient self-manage- 
4, provides: “Nothing in this act shall apply to ment training and educational services based 
specified accident, specified disease, hospital on clinical practice recommendations and 
indemnity, or long-term care health insurance guidelines established by the Center for Dis- 
policies.” . ease Control and the American Diabetes Asso- 

Session Laws 1997-225, s. 5, provides: “The ciation. These standards or guidelines are not 
North Carolina Commission for Health Ser- subject to Article 2A of Chapter 150B of the 
vices shall develop voluntary standards or General Statutes.” 


§ 58-67-75. No discrimination against the mentally ill and 
chemically dependent. 


(a) Definitions. — As used in this section, the term: 
(1) ae iliness” has the same meaning as defined in G.S. 122C-3(21); 
an 
(2) pig dependency” has the same meaning as defined in G.S. 
with a diagnosis found in the Diagnostic and Statistical Manual of Mental 
Disorders DSM-83-R or the International Classification of Diseases ICD/9/CM, 
or a later edition of those manuals. 
(b) Coverage of Physical Illness. — No health maintenance organization 


governed by this Chapter shall, solely bec indivi ey Bindi 
mental illness’or chérical iecee dna ause an individual has or had a 


(1) Refuse to enroll that individual in an 
physical illness or injury; 

(2) Have a higher premium rate or charge for 
coverages or benefits for that individual; or 


(3) ae physical illness or injury coverages or benefits for that indi- 


(b1) Coverage of M 


y health care plan covering 


physical illness or injury 
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(1) A lifetime limit or annual limit may be made applicable to all benefits 
under the plan, without distinguishing the mental health benefits. 

(2) Ifthe plan contains lifetime limits only on selected physical illness and 
injury benefits, and these benefits do not represent substantially all of 
the physical illness and injury benefits under the plan, the HMO may 
impose a lifetime limit on the mental health benefits that is based on 
a weighted average of the respective lifetime limits on the selected 
physical illness and injury benefits. The weighted average shall be 
calculated in accordance with rules adopted by the Commissioner. 

(3) If the plan contains annual limits only on selected physical illness and 
injury benefits, and these benefits do not represent substantially all of 
the physical illness and injury benefits under the plan, the HMO may 
impose an annual limit on the mental health benefits that is based on 
a weighted average of the respective annual limits on the selected 
physical illness and injury benefits. The weighted average shall be 
calculated in accordance with rules adopted by the Commissioner. 

(4) Except as otherwise provided in this section, the plan may distinguish 
between mental illness benefits and physical injury or illness benefits 
with respect to other terms of the plan, including coinsurance, limits 
on provider visits or days of coverage, and requirements relating to 
medical necessity. 

(5) If the HMO offers two or more benefit package options under a plan, 
each package must comply with this subsection. 

(6) This subsection does not apply to a health benefit plan if the HMO can 
demonstrate to the Commissioner that compliance will increase the 
cost of the plan by one percent (1%) or more. 

(7) This subsection expires October 1, 2001, but the expiration does not 
affect services rendered before that date. 

(c) Mental Illness or Chemical Dependency Coverage Not Required. — 
Nothing in this section requires an HMO to offer coverage for mental illness or 
chemical dependency, except as provided in G.S. 58-67-70. 

(d) Applicability. — Subsection (b1) of this section applies only to group 
contracts, other than excepted benefits as defined in G.S. 58-68-25, covering 
more than 50 employees. The remainder of this section applies only to group 
contracts covering 20 or more employees. (1989, c. 369, s. 2; 1991, c. 720, s. 83; 
1997-259, s. 23; 1999-132, s. 4.4.) 


Editor’s Note. — Session Laws 1989, c. 369, and health maintenance organization contracts 
s. 2 made this section effective with respect to issued, renewed, or amended on or after Janu- 
group contracts covering 20 or more employees, ary Teton: 


§ 58-67-76. Coverage for mammograms and pap smears. 


(a) Every health care plan written by a health maintenance organization 
and in force, issued, renewed, or amended on or after January 1, 1992, that is 
subject to this Article, shall provide coverage for pap smears and for low-dose 
screening mammography. The same deductibles, coinsurance, and other limi- 
tations as apply to similar services covered under the plan shall apply to 
coverage for pap smears and low-dose screening mammography. 

(b) As used in this section, “low-dose screening mammography” means a 
radiologic procedure for the early detection of breast cancer provided to an 
asymptomatic woman _ using equipment dedicated specifically for 
mammography, including a physician’s interpretation of the results of the 


procedure. 
(c) Coverage for low-dose screening mammography shall be provided as 


follows: 
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(1) One or more mammograms a year, as recommended by a physician, for 
any woman who is determined to be at risk for breast cancer. For 
purposes of this subdivision, a woman 1s at risk for breast cancer if 
any one or more of the following 1s true: 

a. The woman has a personal history of breast cancer; __ 

b. The woman has a personal history of biopsy-proven benign breast 
disease; 

c. The woman’s mother, sister, or daughter has or has had breast 
cancer; or 

d. The woman has not given birth prior to the age of 30; 

(2) One baseline mammogram for any woman 35 through 39 years of age, 
inclusive; 

(3) Amammogram every other year for any woman 40 through 49 years of 
age, inclusive, or more frequently upon recommendation of a physi- 
cian; and 

(4) Amammogram every year for any woman 50 years of age or older. 

(d) Reimbursement for a mammogram authorized under this section shall 
be made only if the facility in which the mammogram was performed meets 
mammography accreditation standards. Mammography accreditation stan- 
dards shall be those established by the North Carolina Medical Care Commis- 
sion unless such standards are not in effect, in which case standards estab- 
lished by the United States Department of Health and Human Services for 
Medicare/Medicaid coverage of screening mammography shall apply until 
Medical Care Commission standards become effective. Facilities that do not 
meet required mammography accreditation standards shall so inform the 
patient or the patient’s legally responsible person prior to performing the 
mammogram. 

(e) Coverage for pap smears shall be provided for pap smears obtained once 
a year, or more frequently if recommended by a physician. Coverage shall 
include the examination, the laboratory fee, and the physician’s interpretation 
of the laboratory results. When the screening pap smear accreditation stan- 
dards adopted by the North Carolina Medical Care Commission become 
effective, rermbursement for laboratory fees shall be made only if the labora- 
tory meets those standards. Facilities utilizing services of laboratories that do 
not meet accreditation standards for screening pap smears shall, prior to 
performing the pap smear examination, inform the patient or the patient’s 


fea iN ae person that such laboratory fees will not be covered. (1991, 
Ci eevee 


S 58-67-77. overage for prostate-specific antigen (PSA) 
ests. 


(a) Every health care plan written by a health maintenance organization 
ane in force, issued, renewed, or amended on or after J anuary 1, 1994, that is 
(pear: to this Article, shall provide coverage for prostate-specific antigen 
eats fee or equivalent tests for the presence of prostate cancer. The same 
eavea 4 a coinsurance, and other limitations as apply to similar services 
: ea under the plan shall apply to coverage for prostate-specific antigen 

(athatisnae ca tests for the presence of prostate cancer. 

in tals section, “prostate-specific antigen (PSA) tests or equiv- 
nce of prostate cancer” means serological tests for 
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§ 58-67-78. Coverage of certain prescribed drugs for can- 
cer treatment. 


_ (a) No health care plan written by a health maintenance organization and 
in force, issued, renewed, or amended on or after January 1, 1994, and that 
provides coverage for prescribed drugs approved by the federal Food and Drug 
Administration for the treatment of certain types of cancer shall exclude 
coverage of any drug on the basis that the drug has been prescribed for the 
treatment of a type of cancer for which the drug has not been approved by the 
federal Food and Drug Administration. The drug, however, must be approved 
by the federal Food and Drug Administration and must have been proven 
effective and accepted for the treatment of the specific type of cancer for which 
the drug has been prescribed in any one of the following established reference 
compendia: 

(1) The American Medical Association Drug Evaluations; 

(2) The American Hospital Formulary Service Drug Information; or 

(3) The United States Pharmacopeia Drug Information. 

(b) Notwithstanding subsection (a) of this section, coverage shall not be 
required for any experimental or investigational drugs or any drug that the 
federal Food and Drug Administration has determined to be contraindicated 
for treatment of the specific type of cancer for which-the drug has been 
prescribed. 

(c) This section shall apply only to cancer drugs and nothing in this section 
shall be construed, expressly or by implication, to create, impair, alter, limit, 
notify, enlarge, abrogate, or prohibit reimbursement for drugs used in the 
treatment of any other disease or condition. (1993, c. 506, s. 4.3.) 


Editor’s Note. — The number of this section number in Session Laws 1993, c. 506, s. 4.3 
was assigned by the Revisor of Statutes, the having been § 58-67-77. 


§ 58-67-79. Coverage for reconstructive breast surgery fol- 
lowing mastectomy. 


(a) Every health care plan written by a health maintenance organization 
that is subject to this Article and that provides coverage for mastectomy shall 
provide coverage for reconstructive breast surgery following a mastectomy. 
The coverage shall include coverage for all stages and revisions of reconstruc- 
tive breast surgery performed on a nondiseased breast to establish symmetry 
if reconstructive surgery on a diseased breast is performed, as well as coverage 
for prostheses and physical complications in all stages of mastectomy, includ- 
ing lymphademas. The same deductibles, coinsurance, and other limitations as 
apply to similar services covered under the policy, contract, or plan shall apply 
to coverage for reconstructive breast surgery. Reconstruction of the nip- 
ple/areolar complex following a mastectomy is covered without regard to the 
lapse of time between the mastectomy and the reconstruction, subject to the 
approval of the treating physician. 90 

(b) As used in this section, the following terms have the meanings indicated: 

(1) “Mastectomy” means the surgical removal of al! or part of a breast as 
a result of breast cancer or breast disease. 

(2) “Reconstructive breast surgery” means surgery performed as a result 
of a mastectomy to reestablish symmetry between the two breasts, 
and includes reconstruction of the mastectomy site, creation of a new 
breast mound, and creation of a new nipple/areolar complex. “Recon- 
structive breast surgery” also includes augmentation mammoplasty, 
reduction mammoplasty, and mastopexy of the nondiseased breast. 

(c) A policy, contract, or plan subject to this section shall not: 
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(1) Deny coverage described in subsection (a) of this section on the basis 
that the coverage is for cosmetic surgery; ek 43 

(2) Deny to a woman eligibility or continued eligibility to enroll or to 
renew coverage under the terms of the contract, policy, or plan, solely 
for the purpose of avoiding the requirements of this section; 

(3) Provide monetary payments or rebates to a woman to encourage her to 
accept less than the minimum protections available under this 
section; bas 

(4) Penalize or otherwise reduce or limit the reimbursement of an 
attending provider because the provider provided care to an individ- 
ual participant or beneficiary in accordance with this section; or 

(5) Provide incentives, monetary or otherwise, to an attending provider to 
induce the provider to provide care to an individual participant or 
beneficiary in a manner inconsistent with this section. . 

(d) Written notice of the availability of the coverage provided by this section 
shall be delivered to every subscriber under the plan upon enrollment and 
annually thereafter. The notice required by this subsection may be included as 
a part of any yearly informational packet sent to the subscriber. (1997-312, s. 
3; 1999-351, s. 3.3; 2001-334, s. 13.3.) 


Editor’s Note. — Session Laws 1997-312, s. Effect of Amendments. — Session Laws 
6, provides: “Nothing in this act shall apply to 2001-334, s. 13.3, effective August 3, 2001, in 
specified accident, specified disease, hospital subsection (d), substituted “subscriber” for “in- 
indemnity, or long-term care health insurance dividual person insured” and added the last 


policies.” sentence. 
Session Laws 2001-334, s. 19 is a severability Legal Periodicals. — For 1997 legislative 
clause. survey, see 20 Campbell L. Rev. 469. 


$ 58-67-80. Meaning of terms “accident”, “accidental inju- 
ry”, and “accidental means”. 


(a) Effective October 1, 1989, this section applies to all health maintenance 
organization plans under this Article. 

(b) “Accident”, “accidental injury”, and “accidental means” shall be defined 
to imply “result” language and shall not include words that establish an 
accidental means test. (1989, c. 485, s. 12.) 


§ 58-67-85. Master group contracts, filing requirement; re- 
quired and prohibited provisions. 


(a) A health maintenance organization may issue a master group contract 
wath, the approval of the Commissioner of Insurance provided the contract and 
the individual certificates issued to members of the group, shall comply in 

Any such contract may provide 
for the adjustment of the rate of the premium or benefits conferred as provided 


in the contract, and in accordance with 
an adjustment schedule filed with and 
approved by the Commissioner of Insuranc 


issued, altered or modified, the enrollees’ 


(b), (c) Repealed by Ses 


(d) Employees shall be added 
days after their first day of pean 
continuous and not be consid 


ster group coverage no later than 90 
employment. Employment shall be considered 
ered broken except for unexcused absences from 
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work for reasons other than illness or injury. The term “employee” is defined as 
a nonseasonal person who works on a full-time basis, with a normal work week 
of 30 or more hours and who is otherwise eligible for coverage, but does not 
include a person who works on a part-time, temporary, or substitute basis. 

(e) Whenever an employer master group contract replaces another group 
contract, whether the contract was issued by a corporation under Articles 1 
through 67 of this Chapter, the liability of the succeeding corporation for 
insuring persons covered under the previous group contract is: 

(1) Hach person who is eligible for coverage in accordance with the 
succeeding corporation’s plan of benefits with respect to classes 
eligible and activity at work and nonconfinement rules must be 
covered by the succeeding corporation’s plan of benefits; and 

(2) Each person not covered under the succeeding corporation’s plan of 
benefits in accordance with (e)(1) must nevertheless be covered by the 
succeeding corporation if that person was validly covered, including 
benefit extension, under the prior plan on the date of discontinuance 
and if the person is a member of the class of persons eligible for 
coverage under the succeeding corporation’s plan. (1989, c. 775, s. 5; 
1991, c. 720, ss. 38, 88; 1991 (Reg. Sess., 1992), c. 837, s. 4; 1993, c. 
408, ss. 5, 5.1; 1995, c. 507, s. 23A.1(f); 1997-259, s. 18.) 


§ 58-67-88. Continuity of care. 


(a) Definitions. — As used in this section: 
(1) “Ongoing special condition” means: 

a. In the case of an acute illness, a condition that is serious enough to 
require medical care or treatment to avoid a reasonable possibil- 
ity of death or permanent harm. 

b. In the case of a chronic illness or condition, a disease or condition 
that is life-threatening, degenerative, or disabling, and requires 
medical care or treatment over a prolonged period of time. 

c. In the case of pregnancy, pregnancy from the start of the second 
trimester. 

d. In the case of a terminal illness, an individual has a medical 
prognosis that the individual’s life expectancy is six months or 
less. 

(2) “Terminated or termination”. — Includes, with respect to a contract, 

the expiration or nonrenewal of the contract, but does not include a 

termination of the contract by an HMO for failure to meet applicable 

quality standards or for fraud. 

(b) Termination of Provider. — If a contract between an HMO benefit plan 
that is not a point-of-service plan and a health care provider is terminated by 
the provider or by the HMO, or benefits or coverage provided by the HMO are 
terminated because of a change in the terms of provider participation in a 
health benefit plan of an HMO that is not a point-of-service plan, and an 
individual is covered by the plan and is undergoing treatment from the 
provider for an ongoing special condition on the date of the termination, then, 
the HMO shall: 

(1) Upon termination of the contract by the HMO or upon receipt by the 
| HMO of written notification of termination by the provider, notify the 
individual on a timely basis of the termination and of the right to elect 
continuation of coverage of treatment by the provider under this 
section if the individual has filed a claim with the HMO for services 
provided by the terminated provider or the individual is otherwise 

id known by the HMO to be a patient of the provider. 
-» (2) Subject to subsection (h) of this section, permit the individual to elect 
to continue to be covered with respect to the treatment by the provider 
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of the ongoing special condition during a transitional period provided 
der this section. 

(c) Newly Covered Insured. — Each health benefit plan offered by an HMO 
that is not a point-of-service plan shall provide transition coverage to individ- 
uals who are undergoing treatment from a provider for an ongoing special 
condition and are newly covered under the health benefit plan because the 
individual’s employer has changed health benefit plans, and the HMO shall: 

(1) Notify the individual on the date of enrollment of the right to elect 
continuation of coverage of treatment by the provider under this 
section. 

(2) Subject to subsection (h) of this section, permit the individual to elect 
to continue to be covered with respect to the treatment by the provider 
of the ongoing special condition during a transitional period provided 
under this section. 

(d) Transitional Period: In General. — Except as otherwise provided in 
subsections (e), (f), and (g) of this section, the transitional period under this 
subsection shall extend up to 90 days, as determined by the treating health 
care provider, after the date of the notice to the individual described in 
subdivision (b)(1) of this section or the date of enrollment in a new plan 
described in subdivision (c)(1) of this section. 

(e) Transitional Period: Scheduled Surgery, Organ Transplantation, or In- 
patient Care. — If surgery, organ transplantation, or other inpatient care was 
scheduled for an individual before the date of the notice required under 
subdivision (b)(1) of this section, or the date of enrollment in a new plan 
described in subdivision (c)(1) of this section, or if the individual on that date 
was on an established waiting list or otherwise scheduled to have the surgery, 
transplantation, or other inpatient care, the transitional period under this 
subsection with respect to the surgery, transplantation, or other inpatient care 
shall extend beyond the period under subsection (d) of this section through the 
date of discharge of the individual after completion of the surgery, transplan- 
tation, or other inpatient care, and through postdischarge follow-up care 
related to the surgery, transplantation, or other inpatient care occurring 
within 90 days after the date of discharge. 

(f) Transitional Period: Pregnancy. — If an insured has entered the second 
trimester of pregnancy on the date of the notice required under subdivision 
(b)(1) of this section, or the date of enrollment in a new plan described in 
subdivision (c)(1) of this section, and the provider was treating the pregnancy 
before the date of the notice, or the date of enrollment in the new plan, the 
transitional period with respect to the provider’s treatment of the pregnancy 
shall extend through the provision of 60 days of postpartum care. 

(g) Transitional Period: Terminal Illness. — If an insured was determined to 
be terminally ill at the time of a provider’s termination of participation under 
a enion (b) of this section, or at the time of enrollment in the eee plan under 
ness belo te data of the lens Sree ese ee 
transitional period shall extend f hig ioe venere tmnt ty Tien 

p extend for the remainder of the individual’s life with 


respect to care directly relat 
Aenea} cceera meee | ated to the treatment of the terminal illness or its 


(h) Permissible Terms and Condit; 
nditions. — 

of continued treatment by a provider under 

section upon the following terms and conditions: | 


(1) ne ce es provided pursuant to subdivision (b)(2) of this section, 
individual st SL to accept reimbursement from the HMO and 
cable before th ree Paes to cost-sharing, at the rates appli- 

cree € start of the transitional period as payment in full. 
| 18 provided pursuant to subdivision (c)(2) of this section, 


An HMO may condition coverage 
subdivision (b)(2) or (c)(2) of this 
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the provider agrees to accept the prevailing rate based on contracts 
the insurer has with the same or similar providers in the same or 
similar geographic area, plus the applicable copayment, as reimburse- 
ment in full from the HMO and the insured for all covered services. 

(2) The provider agrees to comply with the quality assurance programs of 
the HMO responsible for payment under subdivision (1) of this 
subsection and to provide to the HMO necessary medical information 
related to the care provided. The quality assurance programs shall not 
override the professional or ethical responsibility of the provider or 
interfere with the provider’s ability to provide information or assis- 
tance to the patient. 

(3) The provider agrees otherwise to adhere to the HMO’s established 
policies and procedures for participating providers, including proce- 
dures regarding referrals and obtaining prior authorization, provid- 
ing services pursuant to a treatment plan, if any, approved by the 
HMO, and member hold harmless provisions. 

_ (4) The insured or the insured’s representative notifies the HMO within 
45 days of the date of the notice described in subdivision (b)(1) of this 
section or the new enrollment described in subdivision (c)(1) of this 
section, that the insured elects to continue receiving treatment by the 
provider. 

(5) The provider agrees to discontinue providing services at the end of the 
transition period pursuant to this section and to assist the insured in 
an orderly transition to a network provider. Nothing in this section 
shall prohibit the insured from continuing to receive services from the 
provider at the insured’s expense. 

(i) Construction. — Nothing in this section: 

(1) Requires the coverage of benefits that would not have been covered if 
the provider involved remained a participating provider or, in the case 
of a newly covered insured, requires the coverage of benefits not 
provided under the new policy under which the person is covered. 

(2) Requires an HMO to offer a transitional period when the HMO 
terminates a provider’s contract for reasons relating to quality of care 
or fraud; and refusal to offer a transitional period under these 
circumstances is not subject to the grievance review provisions of G.S. 
58-50-62. 

(3) Prohibits an HMO from extending any transitional period beyond that 
specified in this section. 

(4) Prohibits an HMO from terminating the continuing services of a 
provider as described in this section when the HMO has determined 
that the provider’s continued provision of services may result in, or is 
resulting in, a serious danger to the health or safety of the insured. 
Such terminations shall be in accordance with the contract provisions 
that the provider would otherwise be subject to if the provider’s 

| contract were still in effect. 
(j) Disclosure of Right to Transitional Period. — Each HMO shall include a 
clear description of an insured’s rights under this section in its evidence of 
coverage and summary plan description. (2001-446, s. 1.) 


Editor’s Note. — Session Laws 2001-446, s. Session Laws 2001-446, s. 8 provides: “Noth- 
8, makes this section effective March 1, 2002, ing in this act obligates the General Assembly 
and applicable to health benefit plans that are to appropriate funds to implement this act.” 
in effect, delivered, issued for delivery, or re- Session Laws 2001-446, s. 7.is a severability 
newed on or after that date. clause. 
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§ 58-67-90. Licensing and regulation of agents. 


t of any HMO authorized to do business in this State under this 
Fa Aceepaitine to te licensing provisions of Article 33 of this Chapter and all 
other provisions in this Chapter applicable to life and health insurance agents. 
(1977, c. 580, s. 1; 1979, c. 876, s. 1; 1985 (Reg. Sess., 1986), c. 928, s. 5; 1987, 


c. 629, s. 3; 1999-244, s. 8.) 


Effect of Amendments. — Session Laws 
1999-244, s. 8, effective January 1, 2000, re- 
wrote this section. 


§ 58-67-95. Powers of insurers and hospital and medical 
service corporations. 


(a) An insurance company licensed in this State, or a hospital or medical 
service corporation authorized to do business in this State, may either directly 
or through a subsidiary or affiliate organize and operate a health maintenance 
organization under the provisions of this Article. Notwithstanding any other 
law which may be inconsistent herewith, any two or more such insurance 
companies, hospital or medical service corporations, or subsidiaries or affili- 
ates thereof, may jointly organize and operate a health maintenance organi- 
zation. The business of insurance is deemed to include the arranging of health 
care by a health maintenance organization owned or operated by an insurer or 
a subsidiary thereof. 

(b) Notwithstanding any provision of the insurance and hospital or medical 
service corporation laws contained in Articles 1 through 66 of this Chapter, an 
insurer or a hospital or medical service corporation may contract with a health 
maintenance organization to provide insurance or similar protection against 
the cost of care provided through health maintenance organizations and to 
provide coverage in the event of the failure of the health maintenance 
organization to meet its obligations. The enrollees of a health maintenance 
organization constitute a permissible group under such laws. Among other 
things, under such contracts, the insurer or hospital or medical service 
corporation may make benefit payments to health maintenance organizations 


for health care services rendered by providers pursuant to the health care plan. 
(1977, c. 580, s. 1; 1979, c. 876, s. 1.) 


§ 58-67-100. Examinations. 


(a) The Commissioner may make an examination of the affairs of any health 
maintenance organization and the contracts, agreements or other arrange- 
ments pursuant to its health care plan as often as the Commissioner deems it 
Lace for the protection of the interests of the people of this State but not 
ess frequently than once every three years. Examinations shall otherwise be 
conducted under G.S. 58-2-131 through G.S. 58-2-134. 

(b) Repealed by Session Laws 1997-519, s. 1, effective January 1, 1998. 

e pobeeed by Session Laws 1995, c. 360, s. 2(m). | 
2 sh vies: of conducting an examination, the Commissioner may accept the 

port of an examination made by the HMO regulator of another state. (1977, 


a “er 1; 1979, c. 876, s. 1; 1995, c. 360, s. 2(m); 1997-519, s. 1.4; 1999-132, 
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§ 58-67-105. Hazardous financial condition. 


_(a) Whenever the financial condition of any health maintenance organiza- 
tion indicates a condition such that the continued operation of the health 
maintenance organization might be hazardous to its enrollees, creditors, or the 
general public, then the Commissioner may order the health maintenance 
organization to take such action as may be reasonably necessary to rectify the 
Saeane condition, including but not limited to one or more of the following 
steps: 

(1) To reduce the total amount of present and potential liability for 
benefits by reinsurance; 

(2) To reduce the volume of new business being accepted; 

(3) To reduce the expenses by specified methods: 

(4) To suspend or limit the writing of new business for a period of time; or 

(5) To require an increase to the health maintenance organization’s net 
worth by contribution. 

(b) The Commissioner may adopt rules to set uniform standards and criteria 
for the early warning that the continued operation of any health maintenance 
organization might be hazardous to its enrollees, creditors, or the general 
public, and to set standards for evaluating the financial condition of any health 
maintenance organization, which standards shall be consistent with the 
purposes expressed in subsection (a) of this section. (1987, c. 631, s. 5.) 


§ 58-67-110. Protection against insolvency. 


(a) The Commissioner shall require deposits in accordance with the provi- 
sions of G.S. 58-67-25. 

(b) Each full service medical health maintenance organization shall main- 
tain a minimum net worth of not less than one million dollars ($1,000,000), 
which shall be increased by the amount of the contingency reserves calculated 
annually in accordance with the provisions of G.S. 58-67-40. The net worth 
calculation shall be computed in accordance with statutory accounting princi- 
ples generally recognized in the regulation of health maintenance organiza- 
tions and the Commissioner may promulgate such regulations as he deems 
appropriate to carry out the provisions of this section. If a health maintenance 
organization fails to comply with the net worth requirement of this subsection 
or subsections (c) or (d) of this section, the Commissioner is authorized to take 
appropriate action to assure that the continued operation of the health 
maintenance organization will not be hazardous to its enrollees. 

(c) The minimum net worth for a health maintenance organization autho- 
rized to operate on July 17, 1987, and having a net worth of less than one 
million dollars ($1,000,000) shall be as follows: 

(1) $150,000 by December 31, 1987 

(2) $300,000 by December 31, 1988 

(3) $450,000 by December 31, 1989 

(4) $750,000 by December 31, 1990 

(5) $1,000,000 by December 31, 1991. 
The net worth amounts required by this section shall be in addition to the 
contingency reserves required by G.S. 58-67-40. _ 

(d) Notwithstanding any other provision of this Article, a health mainte- 
nance organization authorized to offer only a single health care service plan 
providing a single health care service must have a minimum net worth of fifty 
thousand dollars ($50,000). The minimum net worth for such plan authorized 
to operate on July 17, 1987, and having a net worth of less than fifty thousand 


dollars ($50,000) shall be as follows: 
(1) Twenty-five thousand dollars ($25,000) by December 31, 1987; and 
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and dollars ($50,000) by December 31; 1988; 
The SLA PN required by this section shall be in addition to the 
contingency reserves required by G.S. 58-67-40. Sie 
(e) Every full service medical health maintenance organization shall have 
and maintain at all times an adequate plan for protection against insolvency 
acceptable to the Commissioner. In determining the adequacy of such a plan, 
the Commissioner may consider: whe . 

(1) Areinsurance agreement preapproved by the Commissioner covering 
excess loss, stop-loss, or catastrophes. The agreement must provide 
that the Commissioner will be notified no less than 60 days prior to 
cancellation or reduction of coverage. 

(2) Aconversion policy or policies that will be offered by an insurer to the 
enrollees in the event of the health maintenance organization’s 
insolvency. : . 

(3) Any other arrangements offering protection against insolvency that 
the Commissioner may require. (1987, c. 631, s. 5; 1989, c. 776, ss. 11, 
123) 


§ 58-67-115. Hold harmless agreements or special deposit. 


(a) Unless the HMO maintains a special deposit in accordance with subsec- 
tion (b) of this section, each contract between every HMO and a participating 
provider of health care services shall be in writing and shall set forth that in 
the event the HMO fails to pay for health care services as set forth in the 
contract, the subscriber or enrollee shall not be liable to the provider for any 
sums owed by the HMO. No other provisions of such contracts shall, under any 
circumstances, change the effect of such a provision. No participating provider, 
or agent, trustee, or assignee thereof, may maintain any action at law against 
a subscriber or enrollee to collect sums owed by the HMO. 

(b) In the event that the participating provider contract has not been 
reduced to writing or that the contract fails to contain the required prohibition, 
the HMO shall maintain a special deposit in cash or cash equivalent as follows: 

(1) Every HMO that has incurred uncovered health care expenditures in 
an amount that exceeds ten percent (10%) of its total expenditures for 
health care services for the immediately preceding six months, shall 
do either of the following: 

a. Calculate as of the first day of every month and maintain for the 
remainder of the month, cash or cash equivalents acceptable to 
the Commissioner, as an account to cover claims for uncovered 
health care expenditures at least equal to one hundred twenty 
percent (120%) of the sum of the following: 

1. All claims for uncovered health care expenditures received for 
reimbursement, but not yet processed; and 

2. All claims for uncovered health care expenditures denied for 
reimbursement during the previous 60 days; and 

3. All claims for uncovered health care expenditures approved for 
reimbursement, but not yet paid; and 

4. An estimate for uncovered health care expenditures incurred, 
but not reported; and 

D. All claims for uncovered emergency services and uncovered 

b eer rendered outside the service area. 

CERES Ba ae acequate insurance, or a guaranty arrangement ap- 
p in writing by the Commissioner. to pay for any loss to 
Mee Coueene reimbursement due to the insolvency of the 
ifthe ee eran nen shall approve a guaranty arrangement 

§ organization has been in operation for at least 
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10 years and has a net worth, including organization-related 
land, buildings, and equipment, of at least fifty million dollars 
($50,000,000); unless the Commissioner finds that the approval of 
such guaranty may be financially hazardous to enrollees. In order 
to qualify under the terms of this subsection, the guaranteeing 
organization shall (i) submit to the jurisdiction of this State for 
actions arising under the guarantee; (ii) submit certified, audited 
annual financial statements to the Commissioner; and (iii) ap- 
point the Commissioner to receive service of process in this State. 

(2) Whenever the reimbursements described in this subsection exceed ten 
percent (10%) of the HMO’s total costs for health care services over the 
immediately preceding six months, the HMO shall file a written 
report with the Commissioner containing the information necessary 
to determine compliance with sub-subdivision (b)(1)a. of this section 
no later than 30 business days from the first day of the month. Upon 
an adequate showing by the HMO that the requirements of this 
section should be waived or reduced, the Commissioner may waive or 
reduce these requirements to such an amount as he deems sufficient 
to protect enrollees of the HMO consistent with the intent and 
purpose of this Article. 

(3) Any cash or cash equivalents maintained pursuant to the terms of this 
section shall be maintained as a special deposit controlled by and 
administered by the Commissioner in accordance with the provisions 
of G.S. 58-5-1. (1989, c. 776, s. 13.) 


§ 58-67-120. Continuation of benefits. 


(a) The Commissioner shall require that each HMO have a plan for 
handling insolvency, which plan allows for continuation of benefits for the 
duration of the contract period for which premiums have been paid and 
continuation of benefits to enrollees who are confined in an inpatient facility 
until their discharge or expiration of benefits. In considering such a plan, the 
Commissioner may require: 

(1) Insurance to cover the expenses to be paid for benefits after an 
insolvency; 

(2) Provisions in provider contracts that obligate the provider to provide 
services for the duration of the period after the HMO’s insolvency for 
which premium payment has been made and until the enrollees’ 
discharge from inpatient facilities; 

(3) Insolvency reserves such as the Commissioner may require; 

(4) Letters of credit acceptable to the Commissioner; 

(5) Any other arrangements to assure that benefits are continued as 
specified above. (1989, c. 776, s. 13.) 


§ 58-67-125. Enrollment period. 


(a) In the event of an insolvency of an HMO upon order of the Commissioner, 
all other carriers that participated in the enrollment process with the insolvent 
HMO at a group’s last regular enrollment period shall offer such group’s 
enrollees of the insolvent HMO a 30-day enrollment period commencing upon 
the date of insolvency. Each carrier shall offer such enrollees of the insolvent 
HMO the same coverages and rates that it had offered to the enrollees of the 
group at its last regular enrollment period. ; 

(b) If no other carrier had been offered to some groups enrolled in the 
insolvent HMO, or if the Commissioner determines that the other health 
benefit plan or plans lack sufficient health care delivery resources to assure 
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services will be available and accessible to all of the group 
beret the insolvent HMO, then the Commissioner shall allocate the 
insolvent HMO’s group contracts for such groups among all other HMOs that 
operate within a portion of the insolvent HMO’s service area, taking into 
consideration the health care delivery resources of each HMO. Each HMO to 
which a group or groups are so allocated shall offer such group or groups that 
HMO’s existing coverage that is most similar to each group’s coverage with the 
insolvent HMO at rates determined in accordance with the successor HMO’s 

isting rating methodology. 

*e) The Gand cones Sell also allocate the insolvent HMO’s nongroup 
enrollees who are unable to obtain other coverage among all HMOs that 
operate within a portion of the insolvent HMO’s service area, taking into 
consideration the health care delivery resources of each such HMO. Each HMO 
to which nongroup enrollees are allocated shall offer such nongroup enrollees 
that HMO’s existing coverage for individual or conversion coverage as deter- 
mined by his type of coverage in the insolvent HMO at rates determined in 
accordance with the successor HMOs existing rating methodology. Successor 
HMOs that do not offer direct nongroup enrollment may aggregate all of the 
allocated nongroup enrollees into one group for rating and coverage purposes. 
GI9S9Sce 11 Grsaloa 


§ 58-67-130. Replacement coverage. 


(a) Any carrier providing replacement coverage with respect to group 
hospital, medical, or surgical expense or service benefits, within a period of 60 
days from the date of discontinuance of a prior HMO contract or policy 
providing such hospital, medical or surgical expense or service benefits, shall 
immediately cover all enrollees who were validly covered under the previous 
HMO contract or policy at the date of discontinuance and who would otherwise 
be eligible for coverage under the succeeding carrier’s contract, regardless of 
any provisions of the contract relating to active employment or hospital 
confinement or pregnancy. 

(b) Except to the extent benefits for the condition would have been reduced 
or excluded under the prior carrier’s contract or policy, no provision in a 
succeeding carrier’s contract of replacement coverage that would operate to 
reduce or exclude benefits on the basis that the condition giving rise to benefits 
preceded the effective date of the succeeding carrier’s contract shall be applied 
with respect to those enrollees validly covered under the prior carrier’s 
contract or policy on the date of discontinuance. (LOS O Saat Oeeue Lash 


§ 58-67-135. Incurred but not reported claims. 


(a) Every HMO shall, when determining liability, include an amount esti- 
mated in the aggregate to provide for any unearned premium and for the 
Uapeerae of all claims for health care expenditures that have been incurred, 
whether reported or unreported, that are unpaid and for which such HMO is 


ae etable: and to provide for the expense of adjustment or settlement of 


(b) Such liabilities shall be com 
1 hi puted in accordance with rules adopted b 
tas Commissioner upon reasonable consideration of the ascertained Se ts 
and character of the HMO. (1989, c. 776, s. 13.) 


§ 58-67-140. Suspension or revocation of license. 


(a) The Commissioner may gs 
: u 
license if the Commissioner inde arte refuse to renew an HMO 
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(1) Is operating significantly in contravention of its basic organizational 
document, or in a manner contrary to that described in and reason- 
ably inferred from any other information submitted under G.S. 
58-67-10, unless amendments to such submissions have been filed 
with and approved by the Commissioner. 

(2) Issues evidences of coverage or uses a schedule of premiums for health 
care services that do not comply with G.S. 58-67-50. 

(3) No longer maintains the financial reserve specified in G.S. 58-67-40 or 
is no longer financially responsible and may reasonably be expected to 
be unable to meet its obligations to enrollees or prospective enrollees. 

(4) Has itself or through any person on its behalf advertised or merchan- 
dised its services in an untrue, misrepresentative, misleading, decep- 
tive or unfair manner. 

(5) Is operating in a manner that would be hazardous to its enrollees. 

(6) Knowingly or repeatedly fails or refuses to comply with any law or rule 
applicable to the HMO or with any order issued by the Commissioner 
after notice and opportunity for a hearing. 

(7) Has knowingly published or made to the Department or to the public 
any false statement or report, including any report or any data that 
Lark si the basis for any report, required to be submitted under G.S. 

Dey es shall be suspended or revoked only after compliance with G.S. 

(c) When an HMO license is suspended, the HMO shall not, during the 
suspension, enroll any additional enrollees except newborn children or other 
newly acquired dependents of existing enrollees, and shall not engage in any 
advertising or solicitation. 

(d) When an HMO license is revoked, the HMO shall proceed, immediately 
following the effective date of the order of revocation, to wind up its affairs, and 
shall conduct no further business except as may be essential to the orderly 
conclusion of the affairs of the HMO. The HMO shall engage in no advertising 
or solicitation. The Commissioner may, by written order, permit such further 
operation of the HMO as the Commissioner may find to be in the best interest 
of enrollees, to the end that enrollees will be afforded the greatest practical 
opportunity to obtain continuing health care coverage. (1977, c. 580, s. 1; 1979, 
Co foes. 1 1997-519,'s. 1.5.) 


§ 58-67-145. Rehabilitation, liquidation, or conservation 
of health maintenance organization. 


Any rehabilitation, liquidation or conservation of a health maintenance 
organization shall be deemed to be the rehabilitation, liquidation, or conser- 
vation of an insurance company and shall be conducted under the supervision 
of the Commissioner pursuant to the law governing the rehabilitation, liqui- 
dation, or conservation of insurance companies, except that the provisions of 
Articles 48 and 62 of this Chapter shall not apply to health maintenance 
organizations. The Commissioner may apply for an order directing him to 
rehabilitate, liquidate, or conserve a health maintenance organization upon 
one or more grounds set out in Article 30 of this Chapter or when in his opinion 
the continued operation of the health maintenance organization would be 
hazardous either to the enrollees or to the people of this State. (1977, c. 580, s. 
1; 1979, c. 876, s. 1; 1989, c..452, s. 2; c. 776, s. 14; 1998-211, s. 5.) 
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§ 58-67-150. Regulations. 


The Commissioner may, after notice and hearing, promulgate reasonable 
rules and regulations as are necessary or proper to carry out the provisions of 
this Article. Such rules and regulations shall be subject to review in accordance 
with GaSe b8-6 7415519 7ife.c2580; saaly 1979, C2876 pcre) 


§ 58-67-155. Administrative procedures. 


(a) When the Commissioner has cause to believe that grounds for the denial 
of an application for a certificate of authority exist, or that grounds for the 
suspension or revocation of a certificate of authority exist, he shall notify the 
health maintenance organization in writing specifically stating the grounds for 
denial, suspension, or revocation and fixing a time of at least 30 days 
thereafter for a hearing on the matter. 

(b) After such hearing, or upon the failure of the health maintenance 
organization to appear at such hearing, the Commissioner shall take action as 
is deemed advisable or written findings which shall be mailed to the health 
maintenance organization. The action of the Commissioner shall be subject to 
review by the Superior Court of Wake County. The court may, in disposing of 
the issue before it, modify, affirm, or reverse the order of the Commissioner in 
whole or in part. 

(c) The provisions of Chapter 150B of the General Statutes of this State 
shall apply to proceedings under this section to the extent that they are not in 
conflict with subsections (a) and (b). (1977, c. 580, s. 1; 1979, c. 876, s. 1; 1987, : 
CEOZ meals) 


§ 58-67-160. Fees. / 


Every health maintenance organization subject to this Article shall pay to 
the Commissioner a fee of two hundred fifty dollars ($250.00) for filing an 
application for a license and a fee of one thousand dollars ($1,000) for each 
license renewal. (1977, c. 580, s. 1; 1979, c. 876, s. 1; 1989 (Reg. Sess., 1990), c. 
1069, s. 6; 1995, c. 507, s. 11A(c); 1999-435, s. 6.) 


§ 58-67-165. Penalties and enforcement. 


(a) The Commissioner may, in addition to or in lieu of Suspending or 
revoking a license under G.S. 58-67-140, proceed under G.S. 58-2-70, provided 
that the health maintenance organization has a reasonable time within which 
ig Beene defect in its operations that gave rise to the procedure under 

(b) Any person who violates this Article or any other provision of this 
Chapter that expressly applies to health maintenance organizations shall be 
guilty of a Class 1 misdemeanor. 

(c)(1) If the Commissioner shall for any reason have cause to believe that 

any violation of this Article or any other provision of this Chapter that 
expressly applies to health maintenance organizations has occurred 
or is threatened, the Commissioner may give notice to the health 
ae ae ce organization and to the representatives or other persons 
i ° appear to be involved in such suspected violation to arrange a 
2 Ne ieee: with the alleged violators or their authorized representa- 
athe ie of attempting to ascertain the facts relating to 
“Ss real pee €d violation, and, in the event it appears that any 
ie as occurred or is threatened, to arrive at an adequate and 
ecuive means of correcting or preventing such violation. 
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(2) Proceedings under this subsection shall not be governed by any formal 
procedural requirements, and may be conducted in such manner as 
the Commissioner may deem appropriate under the circumstances. 

(d)(1) The Commissioner may issue an order directing a health mainte- 

nance organization or a representative of a health maintenance 
organization to cease and desist from engaging in any act or practice 
in violation of the provisions of this Article or any other provision of 
ws Chapter that expressly applies to health maintenance organiza- 
ions. 

(2) Within 30 days after service of the cease and desist order, the 
respondent may request a hearing on the question of whether acts or 
practices have occurred that are in violation of this Article or any 

other provision of this Chapter that expressly applies to health 
maintenance organizations. The hearing shall be conducted under 
Article 3A of Chapter 150B of the General Statutes, and judicial 
review shall be available as provided by Article 4 of Chapter 150B of 
the General Statutes. 

(e) In the case of any violation of the provisions of this Article or any other 
provision of this Chapter that expressly applies to health maintenance 
organizations, if the Commissioner elects not to issue a cease and desist order, 
or in the event of noncompliance with a cease and desist order issued under 
subsection (d) of this section, the Commissioner may institute a proceeding to 
obtain injunctive relief, or seeking other appropriate relief, in the Superior 
Court of Wake County. (1977, c. 580, s. 1; 1979, c. 876, s. 1; 1985, c. 666, s. 52; 
vies c..827, s. 1; 1993, c. 539, s. 470; 1994, Ex. Sess., c. 24, s. 14(c); 2001-5, s. 
i 


Effect of Amendments. — Session Laws for “Article” in subsections (b) and (e) and 
2001-5, s. 1, effective March 22, 2001, in sub- subdivisions (c)(1) and (d)(1); rewrote subdivi- 
section (a) substituted “license” for “certificate sion (d)(2); and substituted “under subsection 
of authority”; substituted “Article or any other (d) of this section” for “pursuant to subsection 
provision...health maintenance organizations”  (d)” in subsection (e). 


§ 58-67-170. Statutory construction and relationship to 
other laws. 


(a) Except as otherwise provided in this Chapter, provisions of the insurance 
laws and service corporation laws do not apply to any health maintenance 
organization licensed under this Article. This subsection does not apply to an 
insurer or service corporation licensed and regulated under the insurance laws 
or the service corporation laws of this State except with respect to its health 
maintenance organization activities authorized and regulated under this 
Article or any other provision of this Chapter that expressly applies to health 
maintenance organizations. 

(b) Solicitation of enrollees by a health maintenance organization granted a 
license, or its representatives, shall not be construed to violate any provision of 
law relating to solicitation or advertising by health professionals. _ 

‘(c) Any health maintenance organization authorized under this Article shall 
not be deemed to be practicing medicine or dentistry and shall be exempt from 
the provisions of Chapter 90 of the General Statutes relating to the practice of 
medicine and dentistry; provided, however, that this exemption does not apply 
to individual providers under contract with or employed by the health 
maintenance organization. (1977, c. 580, s. 1; 1979, c. ew hey schpnlka mi oShatay, vey 310k 


2001-5, s. 2.) 
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Effect of Amendments. — Session Laws _ subsection (a); and substituted “license” for 
2001-5. s. 2, effective March 22, 2001, rewrote “certificate of authority” in subsection (b). 


§ 58-67-171. Other laws applicable to HMOs. 


The following provisions of this Chapter are applicable to HMOs that are 
subject to this Article: ; 
G.S. 58-2-125. Authority over all insurance companies; no exemptions 
from license. 
G.S. 58-2-155. Investigation of charges. | 
G.S. 58-2-160. Reporting and _ investigation of insurance and 
reinsurance fraud and the financial condition of licens- 
ees; immunity from liability. 
. 68-2-162. Embezzlement by insurance agents, brokers, or admin- 
istrators. 
. 58-2-185. Record of business kept by companies and agents; Com- 
missioner may inspect. | 
. 58-2-190. Commissioner may require special reports. 
. 58-2-195. Commissioner may require records, reports, etc., for 
agencies, agents, and others. 
. 98-2-200. Books and papers required to be exhibited. 


f2 $2 2 MO MO AMO QA OO 
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. 58-3-50. Companies must do business in own name; emblems, 
insignias, etc. 

. §8-3-115. Twisting with respect to insurance policies; penalties. 

. 58-50-35. Notice of nonpayment of premium required before forfei- 
ture. 

. 58-51-25. Policy coverage to continue as to mentally retarded or 
physically handicapped children. 

. 58-51-35. Insurers and others to afford coverage to mentally re- 
tarded and physically handicapped children. x 

. 98-51-45. Policies to be issued to any person possessing the sickle- 


cell trait or hemoglobin C trait. (1999-244, s. 2.) 


Editor’s Note. — Session Laws 1999-244  s. 
15, made this section effective J anuary 1, 2000. 


§ 58-67-175. Filings and reports as public documents. 

All applications, filings and reports required under this Article shall be 
treated as public documents. (1977, c..580, s. 1; 1979, c. 876, s. 1.) 
§ 58-67-180. Confidentiality of medical information. 


Any “ort or information pertaining to the diagnosis, treatment, or health of 
any enrollee or applicant obtained from such person or from any provider by 
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. Legal Periodicals. — For legislative survey 
on medicine, see 22 Campbell L. Rev. 253 


(2000). 


§ 58-67-185. Severability. 


If any section, term, or provision of this Article shall be adjudged invalid for 
any reason, such judgments shall not affect, impair, or invalidate any other 
section, term, or provision of this Article, but the remaining sections, terms, 
and provisions shall be and remain in full force and effect. (1977, c. 580, s. 1; 
19:79, 648765. 8.01.) 


ARTICLE 68. 
Health Insurance Portability and Accountability. 


§§ 58-68-1 through 58-68-20: Repealed by Session Laws 1997-259, s. 


1(a). 


Part A. Group Market Reforms. 


Subpart 1. Portability, Access, and Renewability 


Requirements. 


§ 58-68-25. Definitions; excepted benefits; employer size 


rule. 


(a) Definitions. — In addition to other definitions throughout this Article, 
the following definitions and their cognates apply in this Article: 
(1) “Bona fide association”. — With respect to health insurance coverage 


offered in this State, an association that: 

a. Has been actively in existence for at least five years. 

b. Has been formed and maintained in good faith for purposes other 
than obtaining insurance. 

c. Does not condition membership in the association on any health 
status-related factor relating to an individual (including an 
employee of an employer or a dependent of an employee). 

d. Makes health insurance coverage offered through the association 
available to all members regardless of any health status-related 
factor relating to the members (or individuals eligible for cover- 
age through a member). 

e. Does not make health insurance coverage offered through the 
association available other than in connection with a member of 
the association. 

f. Meets the additional requirements as may be imposed under State 
law. 


(2) “COBRA continuation provision”. — Any of the following: 


a. Section 4980B of the Internal Revenue Code of 1986, other than 
subdivision (f)(1) of the section insofar as it relates to pediatric 


vaccines. 

b. Part 6 of subtitle B of title I of the Employee Retirement Income 
Security Act of 1974, other than section 609 of the Act. 

c. Title XXII of the Public Health Service Act (42 U.S.C.S. § 300bb, et 
seq.,) as requirements for certain group health plans for certain 
State and local employees. 
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d. Article 53 of this Chapter or the health insurance continuation law 
of another state. 


“Employee”. — The meaning given the term under section 3(6) of the 
i cre Retirement Income Security Act of 1974. 
(4) “Employer”. — The meaning given the term under section 3(5) of the 


Employee Retirement Income Security Act of 1974, except that the 

term shall include only employers of two or more employees. ‘ 

(5) “Health insurance coverage” or “coverage” or “health insurance plan 
or “plan”. — Benefits consisting of medical care, provided directly 
through insurance or otherwise and including items and services paid 
for as medical care, under any accident and health insurance policy or 
certificate, hospital or medical service plan contract, or health main- 
tenance organization contract, written by a health insurer. 

(6) “Health insurer”. — An insurance company subject to this Chapter, a 
hospital or medical service corporation subject to Article 65 of this 
Chapter, a health maintenance organization subject to Article 67 of 
this Chapter, or a multiple employer welfare arrangement subject to 
Article 49 of this Chapter, that offers and issues health insurance 
coverage. 

(7) ‘Health status-related factor”. — Any of the factors described in G.S. 
58-68-35(a)(1). 

(8) “Individual health insurance coverage”. — Health insurance coverage 
offered to individuals in the individual market, but not short-term 
limited duration insurance. 

(9) “Individual market”. — The market for health insurance coverage 
offered to individuals. 

(10) “Large employer”. — An employer who employed an average of at 
least 51 employees on business days during the preceding calendar 
year and who employs at least two employees on the first day of the 
health insurance plan year. 

(11) “Large group market”. — The health insurance market under which 
individuals obtain health insurance coverage, directly or through any 
arrangement, on behalf of themselves and their dependents through a 
group health insurance plan maintained by a large employer. 

(12) “Medical care”. — Amounts paid for: 

a. The diagnosis, cure, mitigation, treatment, or prevention of dis- 
ease, or amounts paid for the purpose of affecting any structure or 
function of the body. 

b. Amounts paid for transportation primarily for and essential to 
medical care referred to in sub-subdivision a. of this subdivision. 

c. Amounts paid for insurance covering medical care referred to in 

an, Sub-subdivisions a. and b. of this subdivision. 

(13) “Network plan’. — Health insurance coverage of a health insurer 
under which the financing and delivery of medical care (including 
items and services paid for as medical care) are provided, in whole or 
in part, through a defined set of health care providers under contract 
with the health insurer. 


(14) “Participant”. — The meaning given the term under section 3(7) of 
ae the Employee Retirement Income Security Act of 1974. 

) payee for adoption”. — The assumption and retention by a person of 

2 egal obligation for total or partial support of a child in anticipation 

of adoption of the child. The child’s placement with the person 


terminates upon the termination of the | igati 
: U | egal obligation. 
(16) Rtas employer”. — The meaning given to the faith in G.S. 58-50- 


(17) “Small group market”. — The health 


neva eee Shia ene insurance market under which 


insurance coverage, directly or through any 
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arrangement, on behalf of themselves and their dependents through a 
group health insurance plan maintained by a small employer. 

(b) Excepted Benefits. — For the purposes of this Article, “excepted benefits” 
means benefits under one or more or any combination of the following: 

(1) Benefits not subject to requirements. — 

a. Coverage only for accident or disability income insurance or any 
combination of these. 
b. Coverage issued as a supplement to liability insurance. 
c. Liability insurance, including general liability insurance and au- 
tomobile liability insurance. 
. Workers“ compensation or similar insurance. 
. Automobile medical payment insurance. 
Credit-only insurance. 

. Coverage for on-site medical clinics. 

. Other similar insurance coverage, specified in federal regulations, 
under which benefits for medical care are secondary or incidental 
to other insurance benefits. 

(2) Benefits not subject to requirements if offered separately. — 

a. Limited scope dental or vision benefits. 

b. Benefits for long-term care, nursing care, home health care, 
community-based care, or any combination of these. 

c. The other similar, limited benefits as are specified in federal 
regulations. 

(3) Benefits not subject to requirements if offered as independent, 
noncoordinated benefits. — 

a. Coverage only for a specified disease or illness. 
b. Hospital indemnity or other fixed indemnity insurance. 

(4) Benefits not subject to requirements if offered as separate insurance 
policy. — Medicare supplemental health insurance (as defined under 
section 1882(¢g)(1) of the Social Security Act), coverage supplemental 
to the coverage provided under chapter 55 of title 10, United States 
Code, and similar supplemental coverage provided to coverage under 
a group health insurance plan. 

(c) Application of certain rules in determination of employer size. — For the 
purposes of this Article: 

(1) Application of aggregation rule for employers. — All persons treated 
as a single employer under subsection (b), (c), (m), or (0) of section 414 
of the Internal Revenue Code of 1986 shall be treated as one employer. 

(2) Employers not in existence in preceding year. — In the case of an 
employer that was not in existence throughout the preceding calendar 
year, the determination of whether the employer is a small or large 
employer shall be based on the average number of employees that it is 
reasonably expected the employer will employ on business days in the 
current calendar year. 

(3) Predecessors. — Any reference in this subsection to an employer shall 
include a reference to any predecessor of the employer. (1997-259, s. 


1(c).) 


po mo Ou 


§ 58-68-30. Increased portability through limitation on 
preexisting condition exclusions. 


(a) Limitation on Preexisting Condition Exclusion Period; Crediting for 
Periods of Previous Coverage. — Subject to subsection (d) of this section, a 
group health insurer may, with respect to a participant or beneficiary, impose 
a preexisting condition exclusion only if: 

(1) The exclusion relates to a condition, whether physical or mental, 
regardless of the cause of the condition, for which medical advice, 
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diagnosis, care, or treatment was recommended or received within the 

six-month period ending on the enrollment date. 

(2) The exclusion extends for a period of not more than 12 months, or 18 
months in the case of a late enrollee, after the enrollment date. 

(3) The period of any preexisting condition exclusion is reduced by the 
ageregate of the periods of creditable coverage, if any, applicable to 
the participant or beneficiary as of the enrollment date. 

(b) Definitions. — For the purposes of this Part: 

(1) Enrollment date. — With respect to an individual covered under a 
group health insurance plan, the date of enrollment of the individual 
in the coverage or, if earlier, the first day of the waiting period for the 
enrollment. 

(2) Late enrollee. — With respect to coverage under a group health 
insurance plan, a participant or beneficiary who enrolls under the 
plan other than during: 

a. The first period in which the individual is eligible to enroll under 
the plan, or 

b. A special enrollment period under subsection (f) of this section. 

(3) Preexisting condition exclusion. — 

a. In general. — “Preexisting condition exclusion” means, with re- 
spect to coverage, a limitation or exclusion of benefits relating to 
a condition based on the fact that the condition was present 
before the date of enrollment for the coverage, whether or not any 
medical advice, diagnosis, care, or treatment was recommended 
or received before the date. 

b. Treatment of genetic information. — Genetic information shall not 
be treated as a condition described in subdivision (a)(1) of this 
subsection in the absence of a diagnosis of the condition related to 
the information. 

(4) Waiting period. — With respect to a group health insurance plan and 
an individual who is a potential participant or beneficiary in the plan, 
the period that must pass with respect to the individual before the 
oe is eligible to be covered for benefits under the terms of the 
plan. 

(c) Rules Relating to Crediting Previous Coverage. — 

(1) Creditable coverage defined. — For the purposes of this Article, 
“creditable coverage” means, with respect to an individual, coverage of 
the individual under any of the following: 

a. A self-funded employer group health plan under the Employee 
Retirement Income Security Act of 1974. 

b. Group or individual health insurance coverage. 

c. Part A or part B of title XVIII of the Social Security Act. 

d. Title XIX of the Social Security Act, other than coverage consisting 

solely of benefits under section 1928. 

Chapter 59 of title 10, United States Code. 
A medical care program of the Indian Health Service or of a tribal 
organization. 
g. A State health benefits risk pool. 
h. papel plan offered under chapter 89 of title 5, United States 
ode. 
1. A public health plan (as defined in federal regulations). 
J. Ahealth benefit plan under section o(e) of the Peace Corps Act (22 
U.S.C. § 2504(e)). 
k. The Health Insurance Program for Children established in Part 8 


of Chapter 108A of the General Statutes, or any successor 
program. 


ho 
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“Creditable coverage” does not include coverage consisting solely of 
coverage of excepted benefits. 

(2) Not counting periods before significant breaks in coverage. — 
a. In general. — A period of creditable coverage shall not be counted, 


with respect to enrollment of an individual under a group health 
insurance plan, if, after the period and before the enrollment 
date, there was a 63-day period during all of which the individual 
was not covered under any creditable coverage. 


b. Waiting period not treated as a break in coverage. — For the 


purposes of sub-subdivision a. of this subdivision and subdivision 
(d)(4) of this subsection, any period that an individual is in a 
waiting period for any coverage under a group health insurance 
plan or is in an affiliation period shall not be taken into account 
in determining the continuous period under sub-subdivision a. of 
this subdivision. 


c. Time spent on short term limited duration health insurance not 


(3) Met 


treated as a break in coverage. — For the purposes of sub- 
subdivision a. of this subdivision, any period that an individual is 
enrolled on a short term limited duration health insurance policy 
shall not be taken into account in determining the continuous 
period under sub-subdivision. a. of this subdivision so long as the 
period of time spent on the short term limited duration health 
insurance policy or policies does not exceed 12 months. 


hod of crediting coverage. — 


a. Standard method. —- Except as otherwise provided under sub- 


subdivision b. of this subdivision for the purposes of applying 
subdivision (a)(3) of this subsection, a group health insurer shall 
count a period of creditable coverage without regard to the 
specific benefits covered during the period. 


b. Election of alternative method. — A group health insurer may elect 


to apply subdivision (a)(3) of this subsection based on coverage of 
benefits within each of several classes or categories of benefits 
specified in federal regulations rather than as provided under 
sub-subdivision a. of this subdivision. This election shall be made 
on a uniform basis for all participants and beneficiaries. Under 
this election a group health insurer shall count a period of 
creditable coverage with respect to any class or category of 
benefits if any level of benefits is covered within the class or 
category. 


-e. Health insurer notice. — In the case of an election under sub- 


subdivision b. of this subdivision with respect to health insurance 
coverage in the small or large group market, the health insurer: 
(i) shall prominently state in any disclosure statements concern- 
ing the coverage, and to each employer at the time of the offer or 
sale of the coverage, that the health insurer has made the 
election, and (ii) shall include in the statements a description of 
the effect of the election. 


(4) Establishment of period. — Periods of creditable coverage for an 
individual shall be established through presentation of certifications 
described in subsection (e) of this section or in another manner that is 
specified in federal regulations. 

(d) Exceptions. — 

(1) Exclusion not applicable to certain newborns. —- Subject to subdivision 
(4) of this subsection, a group health insurer shall not impose any 
preexisting condition exclusion in the case of an individual who, as of 
the last day of the 30-day period beginning with the individual’s date 
of birth, is covered under creditable coverage. 
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(2) Exclusion not applicable to certain adopted children. — Subject to 
subdivision (4) of this subsection, a group health insurer shall not 
impose any preexisting condition exclusion in the case of a child who 
is adopted or placed for adoption before attaining 18 years of age and 
who, as of the last day of the 30-day period beginning on the date of 
the adoption or placement for adoption, is covered under creditable 
coverage. The previous sentence does not apply to coverage before the 
date of the adoption or placement for adoption. | 

(3) Exclusion not applicable to pregnancy. — A group health insurer shall 
not impose any preexisting condition exclusion relating to pregnancy 
as a preexisting condition. . . 

(4) Loss if break in coverage. — Subdivisions (1) and (2) of this subsection 
shall no longer apply to an individual after the end of the first 63-day 
period during all of which the individual was not covered under any 
creditable coverage. 

(5) Condition first diagnosed under previous coverage. — A group health 
insurer shall not impose any preexisting condition exclusion for a 
condition for which medical advice, diagnosis, care, or treatment was 
recommended or received for the first time while the covered person 
held qualifying previous coverage or prior creditable coverage and the 
condition was covered under the qualifying previous coverage or prior 
creditable coverage; provided that the qualifying previous coverage or 
prior creditable coverage was continuous to a date not more than 63 
days before the enrollment date for the new coverage. 

(e) Certifications and Disclosure of Coverage. — 

(1) Requirement for certification of period of creditable coverage. — 

a. In general. — A group health insurer shall provide the certification 
described in sub-subdivision b. of this subdivision: (i) at the time 
an individual ceases to be covered under the plan or otherwise 
becomes covered under a COBRA continuation provision, (ii) in 
the case of an individual becoming covered under a COBRA 
continuation provision, at the time the individual ceases to be 
covered under the COBRA continuation provision, and (iii) on the 
request on behalf of an individual made not later than 24 months 
after the date of cessation of the coverage described in clause (i) or 
(ii) of this sub-subdivision, whichever is later. 

The certification under clause (i) of this sub-subdivision may be 

provided, to the extent practicable, at a time consistent with notices 

required under any applicable COBRA continuation provision. 

b. Certification. — The certification described in this sub-subdivision 
is a written certification of: (i) the period of creditable coverage of 
the individual under the plan and any coverage under the 
COBRA continuation provision, and (ii) any waiting period and 
affiliation period, if applicable, imposed with respect to the 

_ individual for any coverage under the plan. 

(2) Disclosure of information on previous benefits. — In the case of an 
election described in sub-subdivision (c)(3)b. of this subsection by a 
group health insurer, if the health insurer enrolls an individual for 
coverage under the plan and the individual provides a certification of 
coverage of the individual under subdivision (1) of this subsection: 
a. Upon request of the health insurer, the entity that issued the 

certification provided by the individual shall promptly disclose to 
the requesting plan or health insurer information on coverage of 
classes and categories of health benefits available under the 
entity's coverage. 

b. The entity may charge the requesting plan or health insurer for the 
reasonable cost of disclosing the information. 
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(f) Special Enrollment Periods. — 


(1) 


Individuals losing other coverage. — A group health insurer shall 
permit an employee who is eligible, but not enrolled, for coverage 
under the terms of the plan (or a dependent of the employee if the 
dependent is eligible, but not enrolled, for coverage under the terms) 
to enroll for coverage under the terms of the plan if each of the 
following conditions is met: 

a. The employee or dependent was covered under an ERISA group 
health plan or had health insurance coverage at the time cover- 
age was previously offered to the employee or dependent. 

b. The employee stated in writing at the time that coverage under the 
group health plan or health insurance coverage was the reason 
for declining enrollment, but only if the health insurer required 
the statement at the time and provided the employee with notice 
of the requirement and the consequences of the requirement at 
the time. 

c. The employee’s or dependent’s coverage described in sub-subdivi- 
sion a.: (i) was under a COBRA continuation provision and the 
coverage under the provision was exhausted; (ii) was not under 
that provision and either the coverage was terminated because of 
loss of eligibility for the coverage, including legal separation, 
divorce, death, termination of employment, or reduction in the 
number of hours of employment; or (iii) employer contributions 
toward the coverage were terminated. 

d. Under the terms of the plan, the employee requests the enrollment 
not later than 30 days after the date of exhaustion of coverage 
described in sub-subdivision c.(i) of this subdivision or termina- 
tion of coverage or employer contribution described in sub- 
subdivision c.(ii) of this subdivision. 


(2) For dependent beneficiaries. — 


a. In general. — If: (i) a group health insurance plan makes coverage 
available with respect to a dependent of an individual, (ii) the 
individual is a participant under the plan (or has met any waiting 
period applicable to becoming a participant under the plan and is 
eligible to be enrolled under the plan but for a failure to enroll 
during a previous enrollment period), and (iii) a person becomes 
the dependent of the individual through marriage, birth, or 
adoption or placement for adoption. 

The plan shall provide for a dependent special enrollment period 
described in sub-subdivision b. of this subdivision during which the 
person (or, if not otherwise enrolled, the individual) may be enrolled 
under the plan as a dependent of the individual, and in the case of the 
birth or adoption of a child, the spouse of the individual may be 
enrolled as a dependent of the individual if the spouse is otherwise 
eligible for coverage. 

b. Dependent special enrollment period. — A dependent special 
enrollment period under this sub-subdivision shall be a period of 
not less than 30 days and shall begin on the later of: (1) the date 
dependent coverage is made available, or (i) the date of the 
marriage, birth, or adoption or placement for adoption described 
in sub-subdivision a.(iii) of this subdivision. 

c. No waiting period. — If an individual seeks to enroll a dependent 
during the first 30 days of the dependent’s special enrollment 
period, the coverage of the dependent shall become effective: (i) in 
the case of marriage, not later than the first day of the first month 
beginning after the date the completed request for enrollment is 
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received; (ii) in the case of a dependent’s birth, as of the date of the 

birth; or (iii) in the case of a dependent’s adoption or placement 

for adoption, the date of the adoption or placement for adoption. 

(¢) Use of Affiliation Period by HMO as Alternative to Preexisting Condition 
Exclusion. — , 

(1) In general. — A health maintenance organization that does not impose 
any preexisting condition exclusion allowed under subsection (a) of 
this section with respect to any particular coverage option may impose 
an affiliation period for the coverage option, but only if: 

a. The period is applied uniformly without regard to any health 
status-related factors. 

b. The period does not exceed two months (or three months in the case 
of a late enrollee). 

(2) Affiliation period. — 

a. Defined. — For the purposes of this Subpart, “affiliation period” 
means a period that, under the terms of the health insurance 
coverage offered by the health maintenance organization, must 
expire before the health insurance coverage becomes effective. 
The health maintenance organization is not required to provide 
health care services or benefits during the period and no premium 
shall be charged to the participant or beneficiary for any coverage 
during the period. 

b. Beginning. — The period shall begin on the enrollment date. 

c. Runs concurrently with waiting periods. — An affiliation period 
under a plan shall run concurrently with any waiting period 
under the plan. 

(3) Alternative methods. — A health maintenance organization described 
in subdivision (1) of this subsection may use alternative methods, as 
approved by the Commissioner, from those described in that subdivi- 
sion, to address adverse selection. (1997-259, s. 1(c); 1998-211, s. 7; 
2001-334, s. 9.) 


Editor’s Note. — Subsection (b) was set out Effect of Amendments. — Session Laws 
in the form above at the direction of the Revisor 2001-334, s. 9, effective October 1, 2001, added 
of Statutes. subdivision (d)(5). 

Session Laws 2001-334, s. 19 is a severability 
clause. 


§ 58-68-35. Prohibiting discrimination against individual 
participants and beneficiaries based on health 


status. 
(a) In Eligibility To Enroll. — 
(1) In general. — Subject to subdivision (2) of this subsection, a group 


health insurer shall not establish rules for eligibility, including 
continued eligibility, of any individual to enroll under the terms of the 
health insurer’s plan based on any of the following health status- 
related factors in relation to the individual or a dependent of the 
individual: 
. Health status. 
. Medical condition Gncluding both physical and mental illnesses). 
Claims experience 
. Receipt of health care. 
. Medical history. 
Genetic information. 


ho ao op 
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g. Evidence of insurability (including conditions arising out of acts of 
domestic violence). 
h.. Disability. 


(2) N 0 application to benefits or exclusions. — To the extent consistent 
with G.S. 58-68-30, subdivision (1) of this subsection shall not be 
construed: 


a. To require a group health insurance plan to provide particular 
benefits other than those provided under the terms of the plan, or 

b. To prevent the plan from establishing limitations or restrictions on 
the amount, level, extent, or nature of the benefits or coverage for 
similarly situated individuals enrolled in the plan. 

(3) Construction. — For the purposes of subdivision (1) of this subsection, 
rules for eligibility to enroll under a plan include rules defining any 
applicable waiting periods for the enrollment. 

(b) In Premium Contributions. — 

(1) In general. — A group health insurance plan shall not require any 
individual (as a condition of enrollment or continued enrollment 
under the plan) to pay a premium or contribution that is greater than 
the premium or contribution for a similarly situated individual 
enrolled in the plan on the basis of any health status-related factor in 
relation to the individual or to an individual enrolled under the plan 
as a dependent of individual. 

(2) Construction. — Nothing in subdivision (1) of this subsection shall be 
construed: 

a. To restrict the amount that an employer may be charged for 
coverage under a group health insurance plan; or 

b. To prevent a group health insurer from establishing premium 
discounts or modifying otherwise applicable copayments or 
deductibles in return for adherence to programs of health promo- 
tion and disease prevention. (1997-259, s. 1(c).) 


Subpart 2. Health Insurance Availability and 
Renewability. 


§ 58-68-40. Guaranteed availability of coverage for em- 
ployers in the small group market. 


(a) Issuance of Coverage in the Small Group Market. — 

(1) In general. — Subject to subsections (c) through (f) of this section, each 
health insurer that offers health insurance coverage in the small 
group market in this State: 

a. Must accept every small employer that applies for the coverage; 
and 

b. Must accept for enrollment under the coverage every eligible 
individual who applies for enrollment during the period in which 
the individual first becomes eligible to enroll under the terms of 
the group health insurance plan and shall not place any restric- 
tion that is inconsistent with G.S. 58-68-35 on an eligible indi- 
vidual being a participant or beneficiary. 

(2) Eligible individual defined. — For the purposes of this section, 
“eligible individual” means, with respect to a health insurer that 
offers health insurance coverage to a small employer in the small 
group market, such an individual in relation to the employer as shall 
be determined: 

a. In accordance with the terms of the plan, 
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b. As provided by the health insurer under rules of the health insurer 
that are uniformly applicable in this State to small employers in 
the small group market, and 

c. In accordance with all applicable State laws governing the health 
insurer and the market. 

(b) Special Rules for Network Plans. — : 

(1) In general. — In the case of a health insurer that offers health 
insurance coverage in the small group market through a network 
plan, the health insurer may: 

a. Limit the employers that may apply for coverage to those with 
eligible individuals who live, work, or reside in the service area 
for the network plan; and 

b. Within the service area of the network plan, deny coverage to the 
employers if the health insurer has demonstrated to the Commis- 
sioner that: (i) it will not have the capacity to deliver services 
adequately to enrollees of any additional groups because of its 
obligations to existing group contract holders and enrollees, and 
(ii) it is applying this subdivision uniformly to all employers 
without regard to the claims experience of those employers and 
their employees (and their dependents) or any health status- 
related factor relating to the employees and dependents. 

(2) 180-day suspension upon denial of coverage. — A health insurer, upon 
denying health insurance coverage in any service area in accordance 
with sub-subdivision (1)b. of this subsection, shall not offer coverage 
in the small group market within the service area for a period of 180 
days after the date the coverage is denied. 

(c) Application of Financial Capacity Limits. — 

(1) In general. — A health insurer may deny health insurance coverage in 
the small group market if the health insurer has demonstrated to the 
Commissioner that: 

a. It does not have the financial reserves necessary to underwrite 
additional coverage; and 

b. It is applying this subdivision uniformly to all employers in the 
small group market in the State consistent with this Chapter and 
without regard to the claims experience of those employers and 
their employees (and their dependents) or any health status- 
related factor relating to the employees and dependents. 

(2) 180-day suspension upon denial of coverage. — A health insurer upon 
denying health insurance coverage in accordance with subdivision (1) 
of this subsection shall not offer coverage in the small group market in 
the State for a period of 180 days after the date the coverage is denied 
or until the health insurer has demonstrated to the Commissioner 
that the health insurer has sufficient financial reserves to underwrite 
additional coverage, whichever is later. The Commissioner may apply 
this subsection on a service-area-specific basis. 

_ (d) Exception to Requirement for Failure to Meet Certain Minimum Partic- 
ipation or Contribution Rules. — 

(1) In general. — Subsection (a) of this section does not preclude a health 
insurer from establishing employer contribution rules or group par- 
ticipation rules for the offering of health insurance coverage in 
connection with a group health insurance plan in the small group 
market, as allowed under this Chapter. 

(2) Rules defined. — For the purposes of subdivision (1) of this subsection: 
a. “Employer contribution rule” means a requirement relating to the 

minimum level or amount of employer contribution toward the 
premium for enrollment of participants and beneficiaries; and 
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b. “Group participation rule” means a requirement relating to the 
minimum number of participants or beneficiaries that must be 
enrolled in relation to a specified percentage or number of eligible 
individuals or employees of an employer. 

b (e) Exception for Coverage. — Subsection (a) of this section does not apply 
0: 

(1) Health insurance coverage offered by a health insurer if the coverage 
is made available in the small group market only through one or more 
bona fide associations. 

(2) Aself-employed individual as defined in G.S. 58-50-110(21a), except as 
otherwise provided for the basic and standard health care plans under 
the North Carolina Small Employer Group Health Coverage Reform 
Act. (1997-259, s. 1(c); 1999-132, s. 4.6.) 


§ 58-68-45. Guaranteed renewability of coverage for em- 
ployers in the group market. 


(a) In General. — Except as provided in this section, if a health insurer 
offers health insurance coverage in the small or large group market, the health 
insurer must renew or continue in force the coverage at the option of the 
employer. 

(b) General Exceptions. — A health insurer may nonrenew or discontinue 
health insurance coverage in the small or large group market based only on 
one or more of the following: 

(1) Nonpayment of premiums. — The policyholder has failed to pay 
premiums or contributions in accordance with the terms of the health 
insurance coverage or the health insurer has not received timely 
premium payments. 

(2) Fraud. — The policyholder has performed an act or practice that 
constitutes fraud or made an intentional misrepresentation of mate- 
rial fact under the terms of the coverage. 

(3) Violation of participation or contribution rules. — The policyholder 
has failed to comply with a material plan provision relating to 
employer contribution or group participation rules, as permitted 
under G.S. 58-68-40(d) in the case of the small group market or 
pursuant to this Chapter in the case of the large group market. 

(4) Termination of coverage. — The health insurer is ceasing to offer 
coverage in the market in accordance with subsection (c) of this 
section and this Chapter. 

(5) Movement outside service area. — In the case of a health insurer that 
offers health insurance coverage in the market through a network 
plan, there is no longer any enrollee in connection with the network 
plan who lives, resides, or works in the service area of the health 
insurer or in the area for which the health insurer is authorized to do 
business and, in the case of the small group market, the health 
insurer would deny enrollment with respect to the network plan 
under G.S. 58-68-40(c)(1)a. 

(6) Association membership ceases. — In the case of health insurance 
coverage that is made available in the smali or large group market 
only through one or more bona fide associations, the membership of an 
employer in the association, on the basis of which the coverage is 
provided, ceases but only if the coverage is terminated under this 
subdivision uniformly without regard to any health status-related 
factor relating to any covered individual. 

(c) Requirements for Uniform Termination of Coverage. — 

(1) Particular type of coverage not offered. — In any case in which a 
health insurer decides to discontinue offering a particular type of 
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eroup health insurance coverage offered in the small or large group 

market, coverage of the type may be discontinued by the health 

insurer in accordance with this Chapter in the market only if: 

a. The health insurer provides notice to each policyholder provided 
coverage of this type in the market and to the participants and 
beneficiaries covered under the coverage of the discontinuation at 
least 90 days before the date of the discontinuation of the 
coverage; 

b. The health insurer offers to each policyholder provided coverage of 
this type in the market the option to purchase all, or in the case 
of the large group market, any other health insurance coverage 
currently being offered by the health insurer to a group health 
insurance plan in the market; and 

c. In exercising the option to discontinue coverage of this type and in 
offering the option of coverage under sub-subdivision b. of this 
subdivision, the health insurer acts uniformly without regard to 
the claims experience of those sponsors or any health status- 
related factor relating to any participants or beneficiaries covered 
or new participants or beneficiaries who may become eligible for 
the coverage. 

(2) Discontinuance of all coverage. — 

a. In general. — In any case in which a health insurer elects to 
discontinue offering all health insurance coverage in the small 
group market or the large group market, or both markets, in this 
State, health insurance coverage may be discontinued by the 
health insurer only in accordance with this Chapter and if: (i) the 
health insurer provides notice to the Commissioner and to each 
policyholder and to the participants and beneficiaries covered 
under the coverage of the discontinuation at least 180 days before 
the date of the discontinuation of the coverage; and (11) all health 
insurance issued or delivered for issuance in this State in the 
market or markets are discontinued and coverage under the 
health insurance coverage in the market or markets is not 
renewed. 

b. Prohibition on market reentry. — In the case of a discontinuation 
under sub-subdivision a. of this subdivision in a market, the 
health insurer shall not provide for the issuance of any health 
insurance coverage in that market in this State during the 
five-year period beginning on the date of the discontinuation of 
the last health insurance coverage not so renewed. 

(d) Exception for Uniform Modification of Coverage. — At the time of 
coverage renewal, a health insurer may modify the health insurance coverage 
for a product offered to a group health insurance plan: 

(1) In the large group market; or 
(2) In the small group market if, for coverage that is available in the 
market other than only through one or more bona fide associations, 

the modification is consistent with this Chapter and effective on a 

uniform basis among group health insurance plans with that product. 

(e) Application to Coverage Offered Only Through Associations. — In 
applying this section in the case of health insurance coverage that is made 
available by a health insurer in the small or large group market to employers 
only through one or more associations, a reference to “policyholder” is deemed, 
with respect to coverage provided to an employer member of the association, to 
include a reference to the employer. (1997-259, s. 1(c); 1997-456, s. 42.) 
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§ 58-68-50. Disclosure of information. 


(a) Disclosure of Information by Health Insurers. — In connection with the 
offering of any health insurance coverage to a small employer, a health insurer: 
(1) Shall make a reasonable disclosure to the employer, as part of its 
solicitation and sales materials, of the availability of information 
described in subsection (b) of this section, and 
(2) Shall upon request of the small employer, provide the information. 
(b) Information Described. — 

(1) In general. — Subject to subdivision (3) of this subsection, with respect 
to a health insurer offering health insurance coverage to a small 
employer, information described in this subsection is information 
concerning: 

a. The provisions of the coverage concerning the health insurer’s 
right to change premium rates and the factors that may affect 
changes in premium rates; 

b. The provisions of the coverage relating to renewability of coverage; 

c. The provisions of the coverage relating to any preexisting condition 
exclusion; and 

d. The benefits and premiums available under all health insurance 
coverage for which the employer is qualified. 

(2) Form of information. — Information under this subsection shall be 
provided to small employers in a manner determined to be under- 
standable by the average small employer, and shall be sufficient to 
reasonably inform small employers of their rights and obligations 
under the health insurance coverage. 

(3) Exception. — A health insurer is not required under this section to 
disclose any information that is proprietary and trade secret informa- 
tion under applicable law. (1997-259, s. 1(c).) 


Subpart 3. Exclusion of Plans. 


§ 58-68-55. Exclusion of certain plans. 


(a) Exception for Certain Benefits. — The requirements of Subparts 1 and 2 
of this Part do not apply to any group health insurance coverage in relation to 
its provision of excepted benefits described in G.S. 58-68-25(b)(1). 

(b) Exception for Certain Benefits if Certain Conditions Met. — 

(1) Limited, excepted benefits. — The requirements of Subparts 1 and 2 of 
this Part do not apply to any group health insurance plan in relation 
to its provision of excepted benefits described in G.S. 58-68-25(b)(2) if 
the benefits: 

a. Are provided under a separate policy, certificate, or contract of 
insurance; or 

b. Are otherwise not an integral part of the plan. 

(2) Noncoordinated, excepted benefits. — The requirements of Subparts 1 
and 2 of this Part do not apply to any group health insurance plan in 
relation to its provision of excepted benefits described in G.S. 58-68- 
25(b)(3) if all of the following conditions are met: 

a. The benefits are provided under a separate policy, certificate, or 
contract of insurance. 

b. There is no coordination between the provision of the benefits and 
any exclusion of benefits under any group health insurance plan 
maintained by the same policyholder. 

c. The benefits are paid with respect to an event without regard to 
whether benefits are provided with respect to that event under 
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any group health insurance plan maintained by the same policy- 
holder. 

(3) Supplemental, excepted benefits. — The requirements of this Part do 
not apply to any group health insurance plan in relation to its 
provision of excepted benefits described in G.S. 58-68-25(b)(4) if the 
benefits are provided under a separate policy, certificate, or contract of 
insurance. (1997-259, s. 1(c).) 


Part B. Individual Market Reforms. 


§ 58-68-60. Guaranteed availability of individual health 
insurance coverage to certain individuals with 
prior group coverage. 


(a) Guaranteed Availability. — 

(1) In general. — Subject to the succeeding subsections of this section, 
each health insurer that offers health insurance coverage in the 
individual market in this State shall not, with respect to an eligible 
individual desiring to enroll in individual health insurance coverage: 
a. Decline to offer the coverage to, or deny enrollment of, the 

individual; or 
b. Impose any preexisting condition exclusion with respect to the 
coverage. 

(2) Reserved. 

(b) Eligible Individual Defined. — In this Part, “eligible individual” means 
an individual: 

(1)G) For whom, as of the date on which the individual seeks coverage 
under this section, the aggregate of the periods of creditable 
coverage is 18’or more months and (1i) whose most recent prior 
creditable coverage was under an ERISA group health plan, 
governmental plan, or church plan (or health insurance coverage 
offered in connection with any such plan); 

(2) Who is not eligible for coverage under (i) a group health plan, (ii) part 
Aor part B of title XVIII of the Social Security Act, or (iii) a State plan 
under title XIX of the Act (or any successor program), and does not 
have other health insurance coverage; 

(3) With respect to whom the most recent coverage within the coverage 
period described in subdivision (1)(i) was not terminated based on a 
factor described in G.S. 58-68-45(b)(1) or (b)(2); 

(4) If the individual had been offered the option of continuation coverage 
under a COBRA continuation provision or under Article 53 of this 
Chapter, who elected the coverage; and 

(5) Who, if the individual elected the continuation coverage, has ex- 
hausted the continuation coverage under the provision or program. 

(c) Alternative Coverage Permitted. — 
(1) In general. — In the case of health insurance coverage offered in this 
State, a health insurer may elect to limit the coverage offered under 
subsection (a) of this section as long as it offers at least two different 
policy forms of health insurance coverage both of which: oe 
a. Are designed for, made generally available to, and actively mar- 
keted to, and enroll both eligible and other individuals by the 
health insurer; and | 

b. Meet the requirement of subdivision (2) or (3) of this subsection, as 
elected by the health insurer. 

For the purposes of this subsection, policy forms that have different 


cost-sharing arrangements or different riders shall be considered to be 
different policy forms. Lg ‘ 
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(2) Choice of most popular policy forms. — The requirement of this 
subdivision is met, for health insurance coverage policy forms offered 
by a health insurer in the individual market, if the health insurer 
offers the policy forms for individual health insurance coverage with 
the largest, and next to largest, premium volume of all the policy 
forms offered by the health insurer in this State or applicable 
marketing or service area (as may be prescribed by rules or regula- 
tions) by the health insurer in the individual market in the period 


involved. 
(3) Choice of two policy forms with representative coverage. — 
a. In general. — The requirement of this subdivision is met, for 


health insurance coverage policy forms offered by a health in- 
surer in the individual market, if the health insurer offers a 
lower-level coverage policy form (as described in sub-subdivision 
b. of this subdivision) and a higher-level coverage policy form (as 
described in sub-subdivision c. of this subdivision) each of which 
includes benefits substantially similar to other individual health 
insurance coverage offered by the health insurer in this State. 

b. Lower-level of coverage described. — A policy form is described in 
this sub-subdivision if the actuarial value of the benefits under 
the coverage is at least eighty-five percent (85%) but not greater 
than one hundred percent (100%) of a weighted average (de- 
scribed in sub-subdivision d. of this subdivision). 

c. Higher-level of coverage described. — A policy form is described in 
this sub-subdivision if: (i) the actuarial value of the benefits 
under the coverage is at least fifteen percent (15%) greater than 
the actuarial value of the coverage described in sub-subdivision b. 
of this subdivision offered by the health insurer in the area 
involved; and (ii) the actuarial value of the benefits under the 
coverage is at least one hundred percent (100%) but not greater 
than one hundred twenty percent (120%) of a weighted average 
(described in sub-subdivision d. of this subdivision). 

d. Weighted average. — For the purposes of this subdivision, the 
weighted average described in this sub-subdivision is the average 
actuarial value of the benefits provided by all the health insur- 
ance coverage issued, as elected by the health insurer, either by 
that health insurer or by all health insurers in this State in the 
individual market during the previous year, not including cover- 
age issued under this section, weighted by enrollment for the 
different coverage. 

(4) Election. — The health insurer elections under this subsection shall 
apply uniformly to all eligible individuals in this State for that health 
insurer. The election shall be effective for policies offered during a 
period of not less than two years. 

(5) Assumptions. — For the purposes of subdivision (3) of this subsection, 
the actuarial value of benefits provided under individual health 
insurance coverage shall be calculated based on a standardized 

3 population and a set of standardized utilization and cost factors. 

(d) Special Rules for Network Plans. — 

(1) In general. — In the case of a health insurer that offers health 
insurance coverage in the individual market through a network plan, 
the health insurer may: 

a. Limit the individuals who may be enrolled under the coverage to 
those who live, reside, or work within the service area for the 
network plan; and 

b. Within the service area of the plan, deny the coverage to the 
individuals if the health insurer has demonstrated to the Com- 
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missioner that: (i) it will not have the capacrty to deliver services 
adequately to additional individual enrollees because of its obli- 
gations to existing group contract holders and enrollees and 
individual enrollees, and (ii) it is applying this subdivision 
uniformly to individuals without regard to any health status- 
related factor of the individuals and without regard to whether 
the individuals are eligible individuals. , 

(2) 180-day suspension upon denial of coverage. — A health insurer, upon 
denying health insurance coverage in any service area in accordance 
with sub-subdivision (1)b. of this subdivision, shall not offer coverage 
in the individual market within the service area for a period of 180 
days after the coverage is denied. _ : 

(e) Application of Financial Capacity Limits. — . . 

(1) In general. — A health insurer may deny health insurance coverage in 
the individual market to an eligible individual if the health insurer 
has demonstrated to the Commissioner that: 

a. It does not have the financial reserves necessary to underwrite 
additional coverage; and 

b. It is applying this subdivision uniformly to all individuals in the 
individual market in this State consistent with this Chapter and 
without regard to any health status-related factor of the individ- 
uals and without regard to whether the individuals are eligible 
individuals. 

(2) 180-day suspension upon denial of coverage. — A health insurer, upon 
denying individual health insurance coverage in any service area in 
accordance with subdivision (1) of this subsection, shall not offer the 
coverage in the individual market within the service area for a period 
of 180 days after the date the coverage is denied or until the health 
insurer has demonstrated to the Commissioner that the health 
insurer has sufficient financial reserves to underwrite additional 
coverage, whichever is later. 

(f) Market Requirements. — 

(1) In general. — Subsection (a) of this section does not require that a 
health insurer offering health insurance coverage only in connection 
with ERISA group health plans or through one or more bona fide 
associations, or both, offer the health insurance cuverage in the 
individual market. 

(2) Conversion policies. — A health insurer offering health insurance 
coverage in connection with group health plans under title XXVII of 
the federal Public Health Service Act shall not be deemed to be a 
health insurer offering individual health insurance coverage solely 
because the health insurer offers a conversion policy. 

(g) Construction. — Nothing in this section shall be construed: 

(1) To restrict the amount of the premium rates that a health insurer may 
charge an individual for health insurance coverage provided in the 
individual market under this Chapter: or 

(2) To prevent a health insurer offering health insurance coverage in the 
individual market from establishing premium discounts or rebates or 
modifying otherwise applicable copayments or deductibles in return 
for adherence to programs of health promotion and disease preven- 


tion. 
(h) Other Definitions. — As used in this section: 


(1) “Church plan”, — The meaning given the term under section 3(33) of 
the Employee Retirement Income Security Act of 1974. 

(2) Governmental plan??= 
a. The meaning given the term under section 3(32) of the Employee 


Retirement Income Security Act of 1974 and any federal govern- 
mental plan. 
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b. Federal governmental plan. — A governmental plan established or 
maintained for its employees by the government of the United 
States or by any agency or instrumentality of the government. 

c. Nonfederal governmental plan. — A governmental plan that is not 
a federal governmental plan. (1997-259, s. 1(c); 1999-132, s. 4.7.) 


Editor’s Note. — Subsection (a) was set out 
in the form above at the direction of the Revisor 
of Statutes. 


§ 58-68-65. Guaranteed renewability of individual health 
insurance coverage. 


(a) In General. — Except as provided in this section, a health insurer that 
provides individual health insurance coverage to an individual shall renew or 
continue in force the coverage at the option of the individual. 

(b) General Exceptions. — A health insurer may nonrenew or discontinue 
health insurance coverage of an individual in the individual market based only 
on one or more of the following: 

(1) Nonpayment of premiums. — The individual has failed to pay premi- 
ums or contributions in accordance with the terms of the health 
insurance coverage or the health insurer has not received timely 
premium payments. 

(2) Fraud. — The individual has performed an act or practice that 
constitutes fraud or made an intentional misrepresentation of mate- 
rial fact under the terms of the coverage. 

(3) Termination of plan. — The health insurer is ceasing to offer coverage 
in the individual market in accordance with subsection (c) of this 
section and this Chapter. 

(4) Movement outside service area. — In the case of a health insurer that 
offers health insurance coverage in the market through a network 
plan, the individual no longer resides, lives, or works in the service 
area (or in an area for which the health insurer is authorized to do 
business) but only if the coverage is terminated under this subdivision 
uniformly without regard to any health status-related factor of 
covered individuals. 

(5) Association membership ceases. — In the case of health insurance 
coverage that is made available in the individual market only through 
one or more bona fide associations, the membership of the individual 
in the association (on the basis of which the coverage is provided) 
ceases but only if the coverage is terminated under this subdivision 
uniformly without regard to any health status-related factor of 
covered individuals. 

(c) Requirements for Uniform Termination of Coverage. — 

(1) Particular type of coverage not offered. — In any case in which a 
health insurer decides to discontinue offering a particular type of 
health insurance coverage offered in the individual market, coverage 
of the type may be discontinued by the health insurer only if: 

a. The health insurer provides notice, notwithstanding G.S. 58-51-20 
or G.S. 58-65-60(c)(3)b., to each covered individual. provided 
coverage of this type in the market of the discontinuation at least 
90 days before the date of the discontinuation of the coverage; 

b. The health insurer offers to each individual in the individual 
market provided coverage of this type, the option to purchase any 
other individual health insurance coverage currently being of- 
fered by the health insurer for individuals in the market; and 
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c. In exercising the option to discontinue coverage of this type and in 
offering the option of coverage under sub-subdivision b. of this 
subdivision, the health insurer acts uniformly without regard to 
any health status-related factor of enrolled individuals or indi- 
viduals who may become eligible for the coverage. 

(2) Discontinuance of all coverage. — 

a. In general. — Subject to sub-subdivision c. of this subdivision, in 
any case in which a health insurer elects to discontinue offering 
all health insurance coverage in the individual market in this 
State, health insurance coverage may be discontinued by the 
health insurer only if: (4) the health insurer provides notice to the 
Commissioner and to each individual of the discontinuation at 
least 180 days before the date of the expiration of the coverage, 
and (ii) all health insurance coverage issued or delivered for 
issuance in this State in the market is discontinued and the 
health insurance coverage in the market is not renewed. 

b. Prohibition on market reentry. — In the case of a discontinuation 
under sub-subdivision a. of this subdivision in the individual 
market, the health insurer shall not provide for the issuance of 
any health insurance coverage in the market and this State 
during the five-year period beginning on the date of the 
discontinuation of the last health insurance coverage not so 
renewed. 

(d) Exception for Uniform Modification of Coverage. — At the time of 
coverage renewal, a health insurer may modify the health insurance coverage 
for a policy form offered to individuals in the individual market as long as the 
modification is consistent with State law and effective on a uniform basis 
among all individuals with that policy form. 

(e) Application to Coverage Offered Only Through Associations. — In 
applying this section in the case of health insurance coverage that is made 
available by a health insurer in the individual market to individuals only 
through one or more associations, a reference to an “individual” is deemed to 
include a reference to the association of which the individual is a member. 
(1997-259, s. 1(c).) 


§ 58-68-70. Certification of coverage. 


_ G.S. 58-68-30(e) applies to health insurance coverage offered by a health 
insurer in the individual market in the same manner that it applies to health 
insurance coverage offered by a health insurer in the small or large group 
market. (1997-259, s. 1(c).) 


§ 58-68-75. General exceptions. 


_ (a) Exception for Certain Benefits. — This Part does not apply to any health 
insurance coverage in relation to its provision of excepted benefits described in 
G.S. 58-68-25(b)(1). | 

(b) Exception for Certain Benefits if Certain Conditions Met. — This Part 
does not apply to any health insurance coverage in relation to its provision of 
excepted benefits described in G.S. 58-68-25(b)(2), (3), or (4) if the benefits are 


sey yrs a separate policy, certificate, or contract of insurance. (1997- 
Src) 
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ARTICLE 68A. 
Health Care Reform Planning. 


§§ 58-68A-1 through 58-68A-10: Repealed by Session Laws 1995 
(Regular Session, 1996), c. 17, s. 16. 


ARTICLE 69. 


Motor Clubs and Associations. 


§ 58-69-1: Repealed by Session Laws 1999-132, s. 12.1, effective June 4, 
1999. 


Editor’s Note. — Article 69 is former Article as Article 69 of Chapter 58 pursuant to Session 
9B, §§ 66-49.9 through 66-49.23, of Chapter Laws 1987, c. 752, s. 9, as amended by Session 
66. Article 9B of Chapter 66 has been recodified | Laws 1987 (Reg. Sess., 1988), c. 975, s. 34. 


§ 58-69-2. Definitions. 


As used in this Article: 

(1) “Branch or district office” means any physical location, other than a 
motor club’s home office, that is used by the motor club or its 
representatives as a principal place of business for conducting any 
type of business authorized under this Article and as a place of 
business that is used by clients or prospective clients in meeting or 
dealing with the motor club or its representatives in the normal 
course of business authorized under this Article. 

(2) “Licensee” means a motor club to which a license has been issued 
under this Article. 

(3) “Motor club” means any person, whether or not residing, domiciled, or 
chartered in this State, that, in consideration of dues, assessments, or 
periodic payments of money, promises its members to assist them in 
matters relating to the ownership, operation, use, or maintenance of 
motor vehicles by rendering three or more of the following services: 
a. Automobile theft reward service. — A reward payable to any 

person, law enforcement agency, or officer for information leading 
to the recovery of a member’s stolen vehicle and to the apprehen- 
sion and conviction of the person or persons unlawfully taking the 
vehicle. 

b. Bail or cash appearance bond service. — The furnishing of cash or 
a surety bond for a member accused of a violation of the motor 
vehicle law, or of any law of this State by reason of an automobile 
accident to secure the member’s release and subsequent appear- 
ance in court. 

c. Emergency road service. — Roadside adjustment of a motor vehicle 
so that the vehicle may be operated under its own power. 

d. Legal service. — Providing for reimbursement to a member for 
attorneys’ fees if criminal proceedings are instituted against the 
member as a result of the operation of a motor vehicle. 

e. Map service. — The furnishing of road maps to members without 
cost. 

f. Personal travel and accident insurance service. — Making avail- 
able to members a personal travel and accident insurance policy 
issued by a duly licensed insurance company in this State. 
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g. Touring service. — The furnishing of touring information to mem- 


bers without cost. 


h. Towing service. — Furnishing means to move a motor vehicle from 
one place to another under power other than its own. (1963, c. 
698; 1983, c. 542; 1985, c. 666, s. 81; 1991, c. 401, s. 1; 1999-132, 


sg. 12.2; 2000-122, s. 7.) 


Editor’s Note. — Subsection (2) was origi- 
nally enacted as subsection (3) and subsection 
(3) was originally enacted as subsection (2). 
They have been redesignated at the direction of 
the Revisor of Statutes in order to maintain 
alphabetical order. 

The historical citation for former § 58-69-1 
has been incorporated in this section, as § 58- 


Effect of Amendments. — Session Laws 
2000-122, s. 7, effective July 14, 2000, in sub- 
division (1), substituted “office, that is used by 
the motor club or its representatives as a prin- 
cipal place of business for conducting” for “of- 
fice, where the motor club or its representatives 
conduct,” and added the language following 
“Article.” 


69-1 was nearly identical to this section. 


§ 58-69-5. License required. 


No motor club, district or branch office of a motor club, or franchise motor 
club shall engage in business in this State unless it holds a valid license issued 
to it by the Commissioner as provided in this Article. The license shall at all 
times be prominently displayed in each office of the entity to which the license 
is issued. (1963, c. 698; 1991, c. 644, s. 15.) 


§ 58-69-10. Applications for licenses; fees; bonds or depos- 
its. 


Licenses hereunder shall be obtained by filing written application therefor 
with the Commissioner in such form and manner as the Commissioner shall 
require. As a prerequisite to issuance of a license: 

(1) The applicant shall furnish to the Commissioner such data and 
information as the Commissioner may deem reasonably necessary to 
enable him to determine, in accordance with the provisions of G.S. 
98-69-15, whether or not a license should be issued to the applicant. 

(la) Ifthe applicant has never been issued a motor club license it shall be 
required to submit an audited financial statement. If the applicant 
has previously been licensed the Commissioner may require that the 
financial statement be audited if it is reasonably necessary to deter- 
mine whether or not a license should be issued to the applicant. 

(2) If the applicant is a motor club it shall be required to pay to the 
Commissioner a nonrefundable annual license fee of three hundred 
dollars ($300.00) and to deposit or file with the Commissioner a bond, 
in favor of the State of North Carolina and executed by a surety 
company duly authorized to transact business in this State, in the 
amount of fifty thousand dollars ($50,000), or securities of the type 
hereinafter specified in the amount of fifty thousand dollars ($50,000), 
pledged to or made payable to the State of North Carolina and 
conditioned upon the full compliance by the applicant with the 
provisions of this Article and the regulations and orders issued by the 
Commissioner pursuant thereto, and upon the good faith performance 
by the applicant of its contracts for motor club services. 

(3) If the applicant is a branch or district office of a motor club licensed 
under this Article it shall pay to the Commissioner a nonrefundable 
license fee of fifty dollars ($50.00). 

(4) If the applicant is a franchise motor club it shall pay to the Commis- 
sioner a nonrefundable annual license fee of one hundred dollars 
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($100.00) and shall deposit or file with the Commissioner a bond, in 
favor of the State of North Carolina and executed by a surety company 
duly authorized to transact business in this State, in the amount of 
fifty thousand dollars ($50,000), or securities of the type hereinafter 
specified in the amount of fifty thousand dollars ($50,000), pledged to 
or made payable to the State of North Carolina and conditioned upon 
the full compliance by the applicant with the provisions of this Article 
and the regulations and orders issued by the Commissioner pursuant 
thereto and upon the good faith performance by the applicant of its 
contracts for motor club services. 

'(5) Any applicant depositing securities under this section shall do so in 
the form and manner as prescribed in Article 5 of this Chapter, and 
the provisions of Article 5 of this Chapter, shall be applicable to 
securities pledged under this Article. (1963, c. 698; 1983, c. 790, ss. 
fo eby oC. 42506) 1 cel 2ieisa) 


§ 58-69-15. Issuance or refusal of license; notice of hearing 
on refusal; renewal. 


_ Within 60 days after an application for license is filed, the Commissioner 
shall issue a license to the applicant unless he shall find: 
(1) That the applicant has not met all of the requirements of this Article, 
or 
(2) That the applicant does not have sufficient financial responsibility to 
engage in business as a motor club in this State, or 
(3) That the applicant has failed to make a reasonable showing that its 
managers, officers, directors and agents are persons of reliability and 
integrity. If any such finding is made, the Commissioner shall notify 
the applicant as soon as practicable of the reason for his refusal to 
issue the license, and inform the applicant of its right to a hearing on 
the matters as provided in G.S. 58-69-25. All licenses issued hereun- 
der, and all renewals thereof, shall expire on June 30 following such 
issuance or renewal. Renewal of all licenses not previously revoked or 
suspended shall be automatic upon timely payment by the licensee of 
the annual fee. (1963, c. 698.) 


§ 58-69-20. Powers of Commissioner. 


The Commissioner shall have the same powers and authority for the purpose 
of conducting investigations and hearings under this Article as that vested in 
him by G.S. 58-2-50 and 58-2-70. 

(1) To investigate possible violation of this Article and to report evidence 
thereof to the Attorney General who may recommend prosecution to 
the appropriate solicitor; 
(2) To suspend or revoke any license issued under this Article upon a 
_ finding, after notice and opportunity for hearing, that the holder of 
said license has violated any of the provisions of this Article, or has 
failed to maintain the standards requisite to original licensing as 
indicated in G.S. 58-69-15 hereof; 
. (3) To require any licensee to cease doing business through any particular 
agent or representative upon a finding after notice and opportunity 
for hearing, that such agent or representative has intentionally made 
false or misleading statements concerning the motor club services 
offered by the motor club represented by him; 
(4) To approve or disapprove the name, trademarks, emblems, and all 
forms which an applicant for license or licensee employs or proposes to 
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employ in connection with its business. If such name, trademarks or 
emblems is distinctive and not likely to confuse or mislead the public 
as to the nature or identity of the motor club using or proposing to use 
it, then it shall be approved, otherwise, the Commissioner may 
disapprove its use and effectuate such disapproval by the issuance of 
an appropriate order; and 

(5) To make any rules or regulations necessary to enforce the provisions of 
this Article. (1963, c. 698; 1987, c. 864, s. 3(c).) 


§ 58-69-25. Hearing on denial of license. 


Whenever the Commissioner denies an initial application for a license, he 
shall notify the applicant and advise, in writing, the applicant of the reasons 
for the denial or nonrenewal of the license. Within 30 days of receipt of 
notification the applicant may make written demand upon the Commissioner 
for a hearing to determine the reasonableness of the Commissioner’s action. 
Such hearing shall be scheduled within 30 days from the date of receipt of the 
written demand. (1963, c. 698; 1989, c. 485, s. 32.) 


§ 58-69-30. Agent for service of process. 


Every motor club licensed hereunder shall appoint and maintain at all times . 
an agent for service of process who shall be a resident of North Carolina. (1963, . 
c. 698.) 


§ 58-69-35. Violations; penalty. 


Any person, firm, association or corporation who shall violate any of the 
provisions of this Article shall be guilty of a Class 1 misdemeanor. (1963, c. 698; 
1993, c. 539, s. 471; 1994, Ex. Sess. c. 24, s. 14(c).) 


§ 58-69-40. Disposition of fees. 


All fees collected by the Commissioner under this Article shall be credited to 
the Department of Insurance Fund created under G.S. 58-6-25. (1963, c. 698; 
1991, c. 689, s. 292; 1993 (Reg. Sess., 1994), c. 678, s. 30.) 


§ 58-69-45. Insurance licensing provisions not affected. 


Nothing in this Article shall be construed as amending, repealing, or in any ° 
way affecting any laws now in force relating to the licensing of Motor Club 
Membership Sales Agents or to the licensing or regulation of insurance agents 


and insurance companies, as provided in Articles 1 through 64 of this Chapter. 
(1963, c. 698; 1983, c. 802, s. 3.), 78 


§ 58-69-50. Authority for qualified surety companies to 
guarantee certain arrest bond certificates.  __ 


(a) Any. domestic or foreign surety company that is authorized to do 
business in this State may become a surety, by filing with the Department an 
undertaking to become a surety, in an amount not to exceed one thousand five 
hundred dollars ($1,500) with respect to each guaranteed arrest bond certifi- ' 
cate issued by a motor club. Pah SL 


(b) The undertaking shall be in a f | 
and shall state: 5 Cun a rormy to. be prescribed by: the Department 
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(1) The name and address of the motor club or clubs with respect to which 
ine surety company undertakes to guarantee the arrest bond certifi- 
cates. 

_(2) The unqualified obligation of the surety company to pay the fine or 
forfeiture, in an amount not to exceed one thousand five hundred 
dollars ($1,500) of any person who, after posting a guaranteed arrest 
bond certificate which the surety has undertaken to guarantee, fails to 
make the appearance for which the guaranteed arrest bond certificate 
was posted. (1985, c. 623, s. 1; 1989, c. 663, s. 1; 1999-132, s. 12.3.) 


Editor’s Note. — The historical citation for section, as § 58-77-5 was nearly identical to 
former § 58-77-5 has been incorporated in this this section. 


§ 58-69-55. Guaranteed arrest bond certificates accepted. 


(a) Any guaranteed arrest bond certificate guaranteed by a surety company 
under G.S. 58-69-50 shall be accepted in lieu of cash bail or other bond in an 
amount not to exceed one thousand five hundred dollars ($1,500) as a bail 
bond, when signed by the person whose signature appears on the certificate, to 
guarantee the appearance of that person in any court in this State at the time 
set by the court when the person is arrested for the violation of any motor 
vehicle law of this State or any motor vehicle ordinance of any municipality of 
this State. The guaranteed arrest bond certificate shall not apply to, and shall 
not be accepted in lieu of, cash bail or bond when the person has been arrested 
for any impaired driving offense or for any felony. 

(b) A guaranteed arrest bond certificate that is posted as a bail bond in any 
court shall be subject to the forfeiture and enforcement provisions with respect 
to bail bonds in criminal cases as provided by law. (1985, c. 623, s. 1; 1989, c. 
663,-s: 2; 1999-132, s. 12.4.) 


Editor’s Note. — The historical citation for section, as § 58-77-5 was nearly identical to 
former § 58-77-5 has been incorporated in this _ this section. 


ARTICLE 70. 


Collection Agencies. 
Part 1. Permit Procedures. 


§ 58-70-1. Permit from Commissioner of Insurance; pen- 
7 alty for violation; exception. 


No person, firm, corporation, or association shall conduct or operate a 
collection agency or do a collection agency business, as the same is hereinafter 
defined in this Article, until he or it shall have secured a permit therefor as 
provided in this Article. Any person, firm, corporation or association conduct- 
ing or operating a collection agency or doing a collection agency business 
without the permit shall be guilty of a Class I felony. Any officer or agent of any 
person, firm, corporation or association, who shall personally and knowingly 
participate in any violation of the remaining provisions of this Part shall be 
guilty of a Class 1 misdemeanor. Provided, however, that nothing in this 
section shall be construed to require a regular employee of a duly licensed 
collection agency in this State to procure a collection agency permit. (1931, c. 
2116 ,s1 1943, ¢¢ 170; 1959).¢, 1194, sri O6 ON CAS0G Hs Biel (Dita oon; cao, 
c. 441, s. 1; 1993, c. 539, ss. 472, 1275; 1994, Ex. Sess., c. 24, s. 14(c).) 
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Editor’s Note. — This Article is former Laws 1987, c. 752, s. 9, as amended by Session 
Article 9, §§ 66-41 through 66-44, as rewritten Laws 1987 (Reg. Sess., 1988) c..975, s. 34. 
by Session Laws 1979, c. 835, and recodified as | Where appropriate, the historical citations to 
Article 9C of Chapter 66, §§ 66-49.24 to 66- the former Articles have been added to corre- 
49.50, which in turn has been recodified as sponding sections in the Article as rewritten. 
Article 70 of Chapter 58 pursuant to Session 


CASE NOTES 


Contract in Violation of Article Not En- counts of the defendant in this State, was not 
forceable. — A contract entered into and _ enforceable in this State. Divine v. Watauga 
signed in this State between plaintiff, a nonres- Hosp., 137 F. Supp. 628 (M.D.N.C. 1956), de- 
ident collection agency, and defendant, a State cided under former Article 9 of Chapter 66 
resident, calling for the collection of the ac- before its revision and recodification. 


§ 58-70-5. Application to Commissioner for permit. 


Any person, firm, corporation or association desiring to secure a permit as 
provided by G.S. 58-70-1, shall make application to the Commissioner of 
Insurance for each location at which such person, firm, corporation or associ- 
ation desires to carry on the collection agency business as hereinafter defined. 
Such applicant shall be entitled to a permit upon submission to the Commis- 
sioner of Insurance of the following: 

(a) The name, trade name if any, street address, and telephone number of 
the applicant, including any home office address and telephone number, if 
different; 

(b) If the applicant is a corporation, 

(1) A certified copy of the board of director’s resolution authorizing the 
submission of the application; 

(2) An authenticated copy of the Articles of Incorporation and all amend- 
ments thereto; 

(3) An authenticated copy of the bylaws or other governing instruments; 

(4) If the applicant is a foreign corporation, a copy of the certificate of 
authority to transact business in this State issued by the North 
Carolina Secretary of State; 

(c) If the applicant is a partnership, an authenticated copy of the then 
current partnership agreement; 

(d) If the trade name is used, certificates showing that the trade name has 
been filed as required by G.S. 66-68; 

(e) Asurety bond as required by G.S. 58-70-20; 

(f) A completed statement by each stockholder owning ten percent (10%) or 
more of the applicant’s outstanding voting stock and each partner, director, 
and officer actively engaged in the collection agency business, containing: the 
name of the collection agency, the name and address of the individual 
completing the form, the positions held by the individual, each conviction of 
any criminal offense and any criminal charges pending other than minor traffic 
violations of the individual, and the name and address of three people not 
related to the individual who can attest to the individual’s reputation for 
honesty and fair dealings; 

“gyrA statement sworn to by an appropriate corporate officer, partner, or 
individual proprietor giving a description of the collection method to be 
employed in North Carolina; 


(h) A statement certifying that there are no unsatisfied judgments against 
the applicant; 


_ (i) Alist of all telephone numbers assigned to, or to be used by the applicant 
in the operation of the collection agency; 


(j) The appropriate permit fee as required by G.S. 58-70-35; 
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_(k) A balance sheet as of the last day of the month prior to the date of 
submission of the application, certified true and correct by a corporate officer, 
partner, or proprietor, setting forth the current assets, fixed assets, current 
liabilities and positive net worth of the applicant; 

(1) The address of the location at which the applicant will make those 
records of its collection agency business described in G.S. 58-70-25 available 
for inspection by the Commissioner of Insurance. 

(m) Astatement certifying that no officer, individual proprietor or partner of 
the applicant has been convicted of a felony involving moral turpitude, or any 
violation of any State or federal debt collection law. 

(n) If the collection agency’s office or records, as described in G.S. 58-70-25, 
are located outside of North Carolina, a statement sworn to by an appropriate 
corporate officer, partner, or individual proprietor consenting to and authoriz- 
ing the reimbursement, to the Commissioner by the collection agency, of 
expenses incurred by the Commissioner in conducting routine examinations, 
audits, and in investigating written complaints against the collection agency or 
its employees. All reimbursements shall be paid to the Commissioner no more 
than 30 days after the date of billing. 

(o) If the applicant is a foreign corporation, a statement authorizing the 
Commissioner to be its agent for service of process, which shall be adminis- 
tered pursuant to the provisions of G.S. 58-16-30. (1931, c. 217, s. 2; 1943, c. 
ea 9h Gwb1.94 5. 2;-19695.¢. 906sesx 21 979.10.18357:1989,-c4a44liiss. 2, 3; 
2001-269, s. 1.1.) 


Effect of Amendments. — Session Laws — substituted “and officer” for “officer, office man- 
2001-269, s. 1.1, effective October 1, 2001, and ager, sales representative or other collector” 
applicable to permits or licenses issued or re- and substituted “the individual” for “such indi- 
newed on or after that date, in subsection (f), vidual” in two places. 


§ 58-70-10. Application to Commissioner for permit re- 
newal. 


Any person, firm, corporation or association desiring to renew a permit 
issued pursuant to G.S. 58-70-5 shall make application to the Commissioner of 
Insurance not less than 30 days prior to the expiration date of the then current 
permit. Such renewal applicant shall be entitled to a renewal permit upon 
submission to the Commissioner of Insurance of all the information as 
required by G.S. 58-70-5; provided, however, it shall be sufficient, wherever 
applicable, to reference the prior year’s application if there has been no change 
as to any of the required information and it shall not be necessary to submit 
with a renewal application a new director’s resolution. In addition, the 
applicant. shall submit to the Commissioner a copy of a “continuation certifi- 
cate” or paid receipt for renewal premiums for the collection agency bond for 
the year for which the renewal permit is applied. The application shall include 
a calculation in accordance with G.S. 58-70-20, and if the bond is increased, an 
endorsement by the surety. With a renewal application, the applicant shall 
submit a balance sheet for the last fiscal year ending prior to the application, 
certified true and correct by a corporate officer, partner, or proprietor, setting 
forth the current assets, fixed assets, current liabilities and positive net worth 
of the applicant. (1979, c. 835.) 


§ 58-70-15. Definition of collection agency and collection 
agency business. 


(a) “Collection agency” means a person directly or indirectly engaged in 
soliciting, from more than one person delinquent claims of any kind. owed or 
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due or asserted to be owed or due the solicited person and all persons directly 
or indirectly engaged in the asserting, enforcing or prosecuting of those claims. 


(b) “Collection agency” includes: 


(1) Any person that procures a listing of delinquent debtors from any 
creditor and that sells the listing or otherwise receives any fee or 
benefit from collections made on the listing; and 

(2) Any person that attempts to or does transfer or sell to any person not 
holding the permit prescribed by this Article any system or series of 
letters or forms for use in the collection of delinquent accounts or 
claims which by direct assertion or by implication indicate that the 
claim or account is being asserted or collected by any person, firm, 
corporation, or association other than the creditor or owner of the 
claim or demand; and 

(3) An in-house collection agency, whereby a person, firm, corporation, or 
association sets up a collection service for his or its own business and 
the agency has a name other than that of the business. 

(c) “Collection agency” does not mean: 

(1) Regular employees of a single creditor; 

(2) Banks, trust companies, or bank-owned, controlled or related firms, 
corporations or associations engaged in accounting, bookkeeping or 
data processing services where a primary component of such services 
is the rendering of statements of accounts and bookkeeping services 
for creditors; 

(3) Mortgage banking companies; 

(4) Savings and loan associations; 

(5) Building and loan associations; 

(6) Duly licensed real estate brokers and agents when the claims or 
accounts being handled by the broker or agent are related to or are in 
connection with the’broker’s or agent’s regular real estate business; 

(7) Express, telephone and telegraph companies subject to public regula- 
tion and supervision; 

(8) Attorneys-at-law handling claims and collections in their own name 
and not operating a collection agency under the management of a 
layman; 

(9) Any person, firm, corporation or association handling claims, accounts 
or collections under an order or orders of any court; 

(10) A person, firm, corporation or association which, for valuable consid- 
eration purchases accounts, claims, or demands of another, which 
such accounts, claims, or demands of another are not delinquent at 
the time of such purchase, and then, in its own name, proceeds to 
assert or collect the accounts, claims or demands; 

(11) Any person attempting to collect or collecting claims, in that person’s 
name, of a business or businesses owned wholly or substantially by 
that person; 

(12) Any nonprofit tax exempt corporation organized for the purpose of 
providing mediation or other dispute resolution services; and 

(13) The designated representatives of programs as defined by GS. 
110-129(5). (1969, c. 906, s. 3; 1973, c. 785; 1979, c. 835; 1989, c. 441, 


S845 00 12,0199 Lc 88 78.015 1993. (6553 2s 22 1000-4104 salle 
2001-269, s. 1.2.) 


Effect of Amendments. — Session Laws 
2001-269, s. 1.2, effective October 1, 2001, and 
applicable to permits or licenses issued or re- 
newed on or after that date, inserted the sub- 
section designations, rewrote subsection (a), 
substituted “includes” for “shall include” in the 


introductory language of subsection (b), re- 
wrote subdivision (b)(1), substituted “person” 
for “person, firm, corporation or association” 
twice near the beginning of subdivision (b)(2) 
and substituted “that” for “which” in that sub- 
division, substituted “mean” for “mean and in- 
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clude” in the introductory language of subsec- 
tion (c), and rewrote subdivision (c)(11). 


§ 58-70-20. Bond requirement. 


(a) As a condition precedent to the issuance of any permit under this Article, 
every applicant for a permit shall file with the Commissioner a bond in favor 
of the State of North Carolina that is executed by a surety company licensed to 
transact surety business in this State. The bond shall be maintained in force 
during the permit period, continuous in form, and remain in effect until all 
moneys collected have been accounted for. The bond shall expressly provide 
that the bond is for the benefit of any person, firm or corporation for whom the 
collection agency engages in the collection of accounts. The bond shall be in the 
amount of ten thousand dollars ($10,000) for the initial permit. The amount of 
the bond for any renewal permit shall be no less than ten thousand dollars 
($10,000), nor more than seventy-five thousand dollars ($75,000), and shall be 
computed as follows: The total collections paid directly to the collection agency 
less commissions earned by the collection agency on those collections for the 
calendar year ending immediately prior to the date of application, multiplied 
by one-sixth. 

(b) A person required by this section to maintain a bond may, in lieu of that 
bond, deposit with the Commissioner the equivalent amount in cash, in 
certificates of deposit issued by banks organized under the laws of the State of 
North Carolina, or any national bank having its principal office in North 
Carolina, or securities, which shall be held in accordance with Article 5 of this 
Chapter. Securities may only be obligations of the United States or of federal 
agencies listed in G.S. 147-69.1(c) (2) guaranteed by the United States, 
obligations of the State of North Carolina, or obligations of a city or county of 
this State. Any proposed deposit of an obligation of a city or county of this State 
is subject to the prior approval of the Commissioner. 

(c) In addition to the requirements of subsections (a) and (b) of this section, 
as a condition precedent to the issuance of any permit under this Article, every 
nonresident applicant for a permit shall file with the Commissioner a bond in 
the amount of ten thousand dollars ($10,000) in favor of the Department that 
is executed by a surety company licensed to transact surety business in this 
State. The bond shall be maintained in force during the permit period, be 
continuous in form, and remain in effect until terminated by the Commis- 
sioner. The bond shall expressly provide that the bond is for the purpose of 
reimbursing the Department for expenses incurred in visiting and examining 
a nonresident collection agency in connection with a federal bankruptcy or 
State receivership proceeding in which the collection agency is the subject of 
the proceeding. (1943, c. 170; 1959, c. 1194, s. 3; 1979, c. rahe ra Pua ETS Nhe ce Zl ie iatoe 
2001-269, s. 1.3.) 


Effect of Amendments. — Session Laws newed on or after that date, inserted the sub- 
2001-269, s. 1.3, effective October 1, 2001, and section designations, rewrote subsection (a), 
applicable to permits or licenses issued or re- and added subsection (c). 


§ 58-70-25. Record of business in State. 


(a) Each person, firm, or corporation licensed as a collection agency in North 
Carolina shall keep a full and correct record of all business done in this State 
as set forth below. All such records pertaining to collection activity, concerning 
debtor records and client accounting records, but not general operating 
records, shall be open to inspection by the Commissioner of Insurance or his 
duly authorized deputy upon demand. 
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(b) Every permit holder shall maintain adequate records which shall 
contain the items listed below. These records must be kept separate from 
records of any other business and must be maintained for not less than three 
years after the final entry has been made:tfy) . 

(1) A daily collection record or cash receipt journal in which all collections 
are recorded and allocated as to total collections, setting forth: 
a. The amount credited to principal and to interest, if any; 
b. The amount due creditors or forwarders. 
(2) The amount retained as commission or commission paid to forwardees. 
(3) Payments made directly to creditors as reported to the collection 
agency by those creditors and commissions due the collection agency 
on those payments. ‘, 
(4) Arecord of each debtor’s account shall be maintained consisting of the 
following: | 
a. The name and address of the debtor; 
b. The name of the creditor or forwarder or forwardee if the account 
has been forwarded; 
c. The principal amount owing and, if available, the date of the last 
credit or debit; 

. The amount and date of each payment made by the debtor; and 

. The date and time of each telephone or personal contact with the 

debtor. 

(5) Amaster alphabetical record by name and address of every creditor or 
forwarder with whom the permit holder engages in the business of 
collecting accounts. 

(6) A check register or carbon copies of each check issued or numerically 
numbered check stubs corresponding with all checks issued on the 
trust account for funds collected on behalf of creditors. Cancelled 
checks, together with voided or unused checks (adequately explained) 
drawn on the trust account shall be maintained in numerical order 
with the monthly bank statements. 

(7) A record by client or client number showing the number of accounts 
received from the client, the date received and the principal amount of 
the accounts. 

(8) A duplicate copy of each remittance statement furnished a creditor or 
forwarder, or other listing of the information contained on the 
statement. (1959, c. 1194, s. 3; 1979, c. 835; 1989, c. 441, s. 6.) 


ou 


© 


§ 58-70-30. Hearing granted applicant if application de- 
nied; appeal. 


_ If, upon application, the Commissioner finds that the permit should not be 
issued or renewed and denies an application, he shall notify the applicant or 
permittee and advise, in writing, the applicant or permittee of the reasons for 
the denial or nonrenewal of the permit. Within 30 days of receipt of notification 
the applicant or permittee may make written demand upon the Commissioner 
for a hearing to determine the reasonableness of the Commissioner’s action. 
Such hearing shall be scheduled within 30 days and held within 90 days from 
the date of receipt of the written demand. An applicant or permittee has the 
right to appeal any order or any unreasonable delay pursuant to Article 4 of 
Chapter 150B of the General Statutes. If the Commissioner shall decline an 
application for renewal, that applicant may continue to do business pending 


any appeal taken pursuant hereto. (1931, c. 217, s. 3; 1979, c. 835; 1989, c. 441, 
Sls. 2770: 6151.) | 


1144 


§58-70-35 ART. 70. COLLECTION AGENCIES §58-70-40 


§ 58-70-35. Application fee; issuance of permit; contents 
| | and duration. é | 


(a) Upon the filing of the application and information required by this 
Article, the applicant shall pay a nonrefundable fee of five hundred dollars 
($500.00), and no permit may be issued until this fee is paid. Fees collected 
under this subsection shall be used in paying the expenses incurred in 
Sn with the consideration of such applications and the issuance of such 
permits. | 

-(b) Each permit shall state the name of the applicant, his place of business, 
and the nature and kind of business in which he is engaged: The Commissioner 
shall assign to the permit a serial number for each year, and each permit shall 
be for a period of one year, beginning with July 1 and ending with June 30 of 
the following year. 

(c) A permit is assignable or transferable only if the assignee or transferee 
qualifies under the provisions of this Article. Upon any change in ownership of 
a permittee, if a sole proprietorship or partnership, or upon’ a change in 
ownership of more than fifty percent (50%) of the shares or voting rights of a 
corporate permittee, a permit issued to a permittee is void unless within 30 
days of the change of ownership the new owner or owners have satisfied the 
Commissioner that he or they qualify for a permit under this Article, and he or 
they maintain a bond in accordance with and in the amount required for a 
renewal bond under G.S. 58-70-20. (1931, c. 217, s. 4; 1979, c. 835; 1983, c. 790, 
wee goo. ¢, 441°s.8: 1991 ¢. 721 s..3) 


§ 58-70-40. Restraining orders; criminal convictions; per- 
mit revocations; other permit requirements. 


(a) When it appears to the Commissioner that any person has violated, is 
violating, or threatens to violate any provision of this Article, he may apply to 
the superior court of any county in which the violation has occurred, is 
occurring, or may occur for a restraining order and injunction to restrain such 
violation, or threatened violation. If upon application the court finds that any 
provision of this Article has been violated, is being violated, or a violation 
thereof is threatened, the court shall issue an order restraining and enjoining 
such violations; and such relief may be granted regardless of whether criminal 
prosecution is instituted under any provision of this Article. 

(b) The conviction by a court of competent jurisdiction of any permittee for 
a violation of this Article shall automatically have the effect of suspending the 
permit of that permittee until such time that the permit is reinstated by the 
Commissioner. As used in this subsection, “conviction” includes an adjudica- 
tion of guilt, a plea of guilty, and a plea of nolo contendere. 

(c) In addition to the other qualifications for a permit under this Article, no 
collection agency shall be issued or be entitled to hold a permit if the 
Commissioner finds as to the applicant or permittee any one or more of the 
following conditions: 

(1) An individual proprietor, officer, or partner of the collection agency has 
been convicted of a felony involving moral turpitude, or any State or 
federal debt collection law. 

(2) There is an unsatisfied judgment which is not currently the subject of 
litigation against any partner, individual proprietor, or officer of the 
collection agency or against the collection agency. 

(3) There is any materially false or misleading information in the permit 
application. 

(4) The applicant has obtained or attempted to obtain the permit through 
misrepresentation or fraud. 
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(5) There has been an adjudication that a partner, individual proprietor, 
or officer of the collection agency has violated any State or federal 
unfair trade practice law. . 

(6) A partner, individual proprietor, or officer of the collection agency has 
violated or refused to comply with any provision of this Article or any 
order of the Commissioner. 

(7) Another jurisdiction has suspended or revoked a collection agency or 
similar license or permit of the collection agency. (1931, c. 217, s. 5; 
1979, c. 835; 1989, c. 441, s. 9.) 


§ 58-70-45. Disposition of permit fees. 


All permit fees collected under this Article shall be credited to the Depart- 
ment of Insurance Fund created under G.S. 58-6-25. (1931, c. 217, s. 8; 1943, 
COMA ES I) Veterstawed RMT eetetete PE ey) 


§ 58-70-50. All collection agencies to identify themselves 
in correspondence. 


All collection agencies licensed under this Part to do the business of a 
collection agency in this State, shall in all correspondence with debtors use 
stationery or forms which contain the permit number and the true name and 
address of such collection agency. 

The permit to engage in the business of a collection agency shall at all times 
be prominently displayed in each office of the person, firm, corporation or 
association to whom or to which the permit is issued. (1931, c. 217, s. 9; 1969, 
c. 906, s. 5; 1979, c. 835.) 


Part 2. Operating Procedures. 
§ 58-70-55. Office hours. 


If an office of a duly licensed collection agency does not maintain normally 
accepted business hours, the hours the office is open shall be posted so as to be 
prominently displayed to the public at all times. If at any time it is anticipated 
that the permit holder’s office will be closed to the public for a period exceeding 
meee oo enne Department of Insurance shall be notified thereof in writing. 

aGe 


§ 58-70-60. Statements to be furnished each collection 
creditor. 


(a) Acknowledgment of Accounts. — When any account is received for 
collection, the permit holder shall upon request furnish the collection creditor 
or forwarder with a written listing or acknowledgment of the accounts 
received. 

(b) Remittance Statements. — Each permit holder shall remit all moneys 
due to any collection creditor or forwarder within 30 days after the end of the 
collection month during which the collection was effected. The remittance shall 
be accompanied by a statement setting forth: 

(1) The date of remittance; 

(2) The debtor’s name: 

(3) pas date or month of collection and amount collected from each debtor; 
an 

(4) A breakdown showing money collected from each debtor and the 
amount due the creditor or forwarder. (1979, c. 835.) 
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§ 58-70-65. Remittance trust account. 


(a) Each permit holder shall deposit, no later than two banking days after 
receipt, in a separate trust account in any bank located in North Carolina or in 
any other bank approved by the Commissioner, sufficient funds to pay all 
moneys due or owed to all collection creditors or forwarders. The funds shall 
remain in the trust account until remitted to the creditor or forwarder, and 
shall not be commingled with any other operating funds. The trust account 
shall be used only for the purpose of: 

(1) Remitting to collection creditors or forwarders the proceeds to which 
they are entitled. 

(2) Remitting to the collection agency the commission that is due the 
collection agency. . 

(3) Reimbursing consumers for overpayments. 

(4) Making adjustments to the trust account balance for bank service 
charges. 

(b) No refund for overpayment by a debtor in an amount of less than one 
dollar ($1.00) is required. 

(c) Each permit holder located outside this State shall deposit in a separate 
trust account, designated for its North Carolina creditors, funds to pay all 
monies due or owing all collection creditors or forwarders located within this 
meatenlo/79, c. 335; 1989, c. 441,.s.10; 6.:770,;s: 52; 1991, c. 644s. 23: 1993 
(Reg. Sess., 1994), c. 678, s. 31.) 


§ 58-70-70. Receipt requirement. 


Whenever a payment is received in cash from a debtor, forwardee, or other 
person, an original receipt or an exact copy thereof shall be furnished the 
individual from whom payment is received. Evidence of all receipts issued 
shall be kept in the permit holder’s office for three years. All receipts issued 
must: 

(1) Be prenumbered by the printer and used and filed in consecutive 
numerical order; 

(2) Show the name, street address and permit number of the permit 
holder; 

(3) Show the name of the creditor or creditors for whom collected; 

(4) Show the amount and date paid; and 

(5) Show the last name of the person accepting payment. (1979, c. 835.) 


§ 58-70-75. Creditor may request return of accounts. 


The written request of a creditor or forwarder for the return of any account 
which is not in the actual process of collection shall be complied with by the 
permit holder in writing within a reasonable length of time, but in any event 
not to exceed 60 days. All valuable papers furnished by the creditor or 
forwarder in connection with the account shall be returned. (1979, c. 835.) 


§ 58-70-80. Return of accounts and all valuable papers 
upon termination of permit. 


Whenever the permit of a collection agency is revoked, cancelled, or 
terminated for any reason, all accounts and valuable papers placed with the 
agency for collection shall be returned to the person placing the account for 
collection within five days of the termination of said permit unless, upon 
written application, an extension of time is granted by the Department of 
Insurance. All agreements between the collection agency and creditor or 
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forwarder are automatically cancelled as of the date on which said permit is 
revoked, cancelled or terminated. If any of the accounts placed for collection 
are in the hands of others at the time of the permit termination, they shall 
immediately be notified by the collection agency to thereafter correspond, 
remit and be solely responsible to the creditor placing the accounts with the 
agency for collection unless the creditor has authorized a successor or other 
permit holder to continue to collect the accounts. In the case of dissolution of 
the collection agency, all accounts shall be returned within a reasonable period 
of time, but in any event not to exceed 60 days. Valuable papers shall include, 
but not be limited to, notes payable, creditor account cards and any other items 
placed within the collection agency by the creditor. (1979, c. 835.) 


§ 58-70-85. Application of funds where there is a debtor- 
creditor relationship. 


If a creditor has listed accounts with a permit holder for collection and also 
has had accounts on which he is debtor listed with the permit holder by any 
other creditors, collections effected in his behalf as a creditor may not be 
applied on accounts that he owes unless the permit holder has a written 
authorization on file as to how the moneys collected are to be applied. (1979, c. 
835.) 


Part 3. Prohibited Practices by Collection Agencies Engaged in 
the Collection of Debts from Consumers. 


§ 58-70-90. Definitions. 


As used in this Part, the following terms have the meanings specified: 

(1) “Collection agency” means a collection agency as defined in G.S. 
58-70-15 which engages, directly or indirectly, in debt collection from 
a consumer. 

(2) “Consumer” means an individual, aggregation of individuals, corpora- 
tion, company, association, or partnership that has incurred a debt or 
alleged debt. 

(3) “Debt” means any obligation owed or due or alleged to be owed or due 
from a consumer. (1961, c. 782; 1971, c. 814, ss. 1-3; 1979, c. 835.) 


§ 58-70-95. Threats and coercion. 


No collection agency shall collect or attempt to collect any debt alleged to be 
due and owing from a consumer by means of any unfair threat, coercion, or 
attempt to coerce. Such unfair acts include, but are not limited to, the 
following: 

(1) Using or threatening to use violence or any illegal means to cause 
harm to the person, reputation or property of any person; 

(2) Falsely accusing or threatening to accuse any person of fraud or any 
crime, or of any conduct that would tend to cause disgrace, contempt 
or ridicule; 

(3) Making or threatening to make false accusations to another person, 
including any credit reporting agency, that a consumer has not paid, 
or has willfully refused to pay a just debt; 

(4) Threatening to sell or assign, or to refer to another for collection, the 
debt of the consumer with an attending representation that the result 
of such sale, assignment or reference would be that the consumer 
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would lose any defense to the debt or would be subject to harsh, 
vindictive, or abusive collection attempts; | 

(5) Representing that nonpayment of an alleged debt may result in the 
arrest of any person; 

(6) Representing that nonpayment of an alleged debt may result in the 
seizure, garnishment, attachment, or sale of any property or wages 
unless such action is in fact contemplated by the debt collector and 
permitted by law; 

(7) Threatening to take any action not in fact taken in the usual course of 
business, unless it can be shown that such threatened action was 
actually intended to be taken in the particular case in which the 
threat was made; 


(8) Threatening to take any action not permitted by law. (1979, c: 835.) 


Legal Periodicals. — For note on inten- 
tional infliction of emotional distress, see 18 
Wake Forest L. Rev. 624 (1982). 


CASE NOTES 


Attorney’s fees are available for plaintiffs | Llera v. Security Credit Sys., 93 F. Supp. 2d 674 
alleging violations of this section who can sat- (W.D.N.C. 2000). 
isfy the requirements set forth at § 75-16.1. 


§ 58-70-1100. Harassment. 


No collection agency shall use any conduct, the natural consequence of which 
is to oppress, harass, or abuse any person in connection with the attempt to 
collect any debt. Such conduct includes, but is not limited to, the following: 

(1) Using profane or obscene language, or language that would ordinarily 
abuse the typical hearer or reader; 

(2) Placing collect telephone calls or sending collect telegrams unless the 
caller fully identifies himself and the company he represents; 

(3) Causing a telephone to ring or engaging any person in telephone 
conversation with such frequency as to be unreasonable or to consti- 
tute a harassment to the person under the circumstances or at times 
known to be times other than normal waking hours of the person; 

(4) Placing telephone calls or attempting to communicate with any 
person, contrary to his instructions, at his place of employment, 
unless the collection agency does not have a telephone number where 
the consumer can be reached during the consumer’s nonworking 
hours. (1979, c. 835.) 


§ 58-70-105. Unreasonable publication. 


No collection agency shall unreasonably publicize information regarding a 
consumer’s debt. Such unreasonable publication includes, but is not limited to, 
the following: 

(1) Any communication with any person other than the debtor or his 
attorney, except: 

a. With the permission of the debtor or his attorney; 

b. To persons employed by the collection agency, to a credit reporting 
agency, to a person or business employed to collect the debt on 
behalf of the creditor, or to a person who makes a legitimate 
request for the information; 
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c. To the spouse (or one who stands in place of the spouse) of the 
debtor, or to the parent or guardian of the debtor if the debtor 1s 
a minor; 
d. For the sole purpose of locating the debtor, if no indication of 
indebtedness is made; 
e. Through legal process. iti 
(2) Using any form of communication which ordinarily would be seen or 
heard by any person other than the consumer that displays or conveys 
any information about the alleged debt other than the name, address 
and phone number of the collection agency except as otherwise 
provided in this Part. on 
(3) Disclosing any information relating to a consumer’s debt by publishing 
or posting any list of consumers, except for credit reporting purposes. 
(1979, c. 835.) 


CASE NOTES 


Claim Stated. — An allegation that debt to state a claim. West v. Nationwide Credit, 
collector contacted debtor’s neighbor for a pur-__Inc., 998 F. Supp. 642 (W.D.N.C. 1996). 
pose other than locating the debtor is sufficient 


§ 58-70-110. Deceptive representation. 


No collection agency shall collect or attempt to collect a debt or obtain 
information concerning a consumer by any fraudulent, deceptive or misleading 
representation. Such representations include, but are not limited to, the 
following: 

(1) Communicating with the consumer other than in the name of the 
person making the communication, the collection agency and the 
person or business on whose behalf the collection agency is acting or 
to whom the debt is owed; 

(2) Failing to disclose in the initial written communication with the 
consumer and, in addition, if the initial communication with the 
consumer is oral, in that initial oral communication, that the debt 
collector is attempting to collect a debt and that any information 
obtained will be used for that purpose, and the failure to disclose in 
subsequent communications that the communication is from a debt 
collector; provided, however, that this subdivision does not apply to a 
formal pleading made in connection with legal action; 

(3) Falsely representing that the collection agency has in its possession 
information or something of value for the consumer; 

(4) Falsely representing the character, extent, or amount of a debt against 
a consumer or of its status in any legal proceeding; falsely represent- 
ing that the collection agency is in any way connected with any agency 
of the federal, State or local government; or falsely representing the 
creditor’s rights or intentions; 

(5) Using or distributing or selling any written communication which 
simulates or is falsely represented to be a document authorized, 
issued, or approved by a court, an official, or any other legally 
constituted or authorized authority, or which creates a false impres- 
sion about its source; 

(6) Falsely representing that an existing obligation of the consumer may 
be increased by the addition of attorney’s fees, investigation fees, 
service fees, or any other fees or charges: 

(7) Falsely representing the status or true nature of the services rendered 
by the collection agency or its business. (1979, c. 835; 2001-269, s. 1.4.) 
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Effect of Amendments. — Session Laws newed on or after that date, rewrote subdivi- 
2001-269, s. 1.4, effective October 1, 2001, and sion (2). 
applicable to permits or licenses issued or re- 


CASE NOTES 


Attorney’s fees are available for plaintiffs | Llera v. Security Credit Sys., 93 F. Supp. 2d 674 
alleging violations of this section who can sat- (W.D.N.C. 2000). 
isfy the requirements set forth at § 75-16.1. 


§ 58-70-115. Unconscionable means. 


No collection agency shall collect or attempt to collect any. debt by use of any 
unconscionable means. Such means include, but are not limited to, the 
following: 

(1) Seeking or obtaining any written statement or acknowledgment in any 
form containing an affirmation of any debt by a consumer who has 
been declared bankrupt, an acknowledgment of any debt barred by 
the statute of limitations, or a waiver of any legal rights of the debtor 
without disclosing the nature and consequences of such affirmation or 
waiver and the fact that the consumer is not legally obligated to make 
such affirmation or waiver; 

(2) Collecting or attempting to collect from the consumer all or any part of 
the collection agency’s fee or charge for services rendered, collecting or 
attempting to collect any interest or other charge, fee or expense 
incidental to the principal debt unless legally entitled to such fee or 
charge; 

(3) Communicating with a consumer whenever the collection agency has 
been notified by the consumer’s attorney that he represents said 
consumer. (1979, c. 835.) 


§ 58-70-120. Unauthorized practice of law; court appear- 
ances. 


Neither a collection agency nor any representative thereof who is not a duly 
licensed attorney shall engage in the practice of law. As used in this section, 
“practice of law” includes the preparation of warrants or subpoenas. A 
collection agency’s representative is prohibited from appearing in court on 
behalf of a creditor except as required by court order or subpoena, and except 
to submit and explain claims in bankruptcy court. (1979, c. 835; 1989, c. 441, 
s. 11.) 


§ 58-70-125. Shared office space. 


The office of a collection agency shall not be shared or have a common 
waiting room with a practicing attorney or any type of lending institution. The 
office may be located in a private residence only if it is solely for business 
purposes, has an outside entrance and can be isolated from the remainder of 
the residence. (1979, c. 835.) 
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Part 4. Enforcement. 


§ 58-70-130. Civil liability. 


(a) Any collection agency which violates Part 3 of this Article with respect to 
any debtor shall be liable to that debtor in an amount equal to the sum of any 
actual damages sustained by the debtor as a result of the violation. 

(b) Any collection agency which violates Part 3 of this Article with respect to 
any debtor shall, in addition to actual damages sustained by the debtor as a 
result of the violation, also be liable to the debtor only in an individual action, 
and its additional liability therein to that debtor shall be for a penalty in such 
amount as the court may allow, which shall not be less than one hundred 
dollars ($100.00) for each violation nor greater than two thousand dollars 
($2,000) for each violation. 

(c) The specific and general provisions of Part 3 of this Article shall 
constitute unfair or deceptive acts or practices proscribed herein or by G.S. 
75-1.1 in the area of commerce regulated thereby. Notwithstanding the 
provisions of G.S. 75-15.2 and 75-16, civil penalties in excess of two thousand 
dollars ($2,000) for each violation shall not be imposed, nor shall damages be 
trebled for any violation under Part 3 of this Article. 

(d) The remedies provided by this section shall be cumulative, and in 
addition to remedies otherwise available. Provided, that any punitive damages 
assessed against a collection agency shall be reduced by the amount of the civil 
penalty assessed against such agency pursuant to subsection (b). 

(e) The clear proceeds of civil penalties imposed under this section in suits 
instituted by the Attorney General shall be remitted to the Civil Penalty and 
Forfeiture Fund in accordance with G.S. 115C-457.2. (1979, c. 835; 1991, c. 68, 


s. 2; 1998-215, s. 89(a).) 


Editor’s Note. — Session Laws 1998-215, s. 
89, purported to add a new subsection (d). 
Because there is presently a subsection (d), the 
new subsection as enacted by Session Laws 


1998-215, s. 89 has been designated as new 
subsection (e) at the direction of the Revisor of 
Statutes. 


CASE NOTES 


Attorney’s fees are available for plaintiffs 
alleging violations of this section who can sat- 
isfy the requirements set forth at § 75-16.1. 
Llera v. Security Credit Sys., 93 F. Supp. 2d 674 
(W.D.N.C. 2000). 

No Proof of Actual Injury. — The jury’s 
assessment of the minimum statutory penalty 
in subsection (b) of this section was insufficient 
to prove by a preponderance of the evidence 
that plaintiff suffered an actual injury; there- 
fore, plaintiff was not entitled to recover attor- 
ney’s fees under 75-16.1. Llera v. Security 
Credit Sys., 93 F. Supp. 2d 674 (W.D.N.C. 
2000). 

Construction With Other Laws. — Debt- 
ors are protected from unfair debt collection 
practices under § 58-70-1 et seq. and § 75-1.1 
et seq., and although Chapter 58, Article 70 
does not set forth provisions for awarding at- 
torney’s fees, this section expressly refers to 
§ 75-1.1, which contains an attorney’s fee pro- 


vision at § 75-16.1. Llera v. Security Credit 
Sys., 93 F. Supp. 2d 674 (W.D.N.C. 2000). 

Basis for Recovering Attorney’s Fees. — 
Based on the language set forth in subsection 
(c), attorney’s fees are available for plaintiffs 
alleging violations of Chapter 58, Article 70 
who can satisfy the requirements set forth at 
§ 75-16.1. Llera v. Security Credit Sys., 93 F. 
Supp. 2d 674 (W.D.N.C. 2000). 

Evidence of “Actual Injury” Insufficient. 
— The assessment of a $100.00 statutory pen- 
alty but no actual damages was insufficient to 
prove that plaintiff suffered an “actual injury.” 
An award of actual damages is contingent on 
some harm having been suffered by the plain- 
tiff, whereas the statutory penalty is manda- 
tory, and as such, the penalty does not neces- 
sarily provide evidence to assist a trial court in 
determining whether a plaintiff suffered an 
actual injury. Llera v. Security Credit Sys., 93 F. 
Supp. 2d 674 (W.D.N.C. 2000). 
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ARTICLE 71. 


Bail Bondsmen and Runners. 


§ 58-71-1. Definitions. 


The following words when used in this Article shall have the following 
meanings: 

(1) “Accommodation bondsman” is a person who shall not charge a fee or 
receive any consideration for action as surety and who endorses the 
bail bond after providing satisfactory evidences of ownership, value, 
and marketability of real or personal property to the extent necessary 
to reasonably satisfy the official taking bond that the real or personal 
property will in all respects be sufficient to assure that the full 

principal sum of the bond will be realized if there is a breach of the 
conditions of the bond. “Consideration” as used in this subdivision 
does not include the legal rights of a surety against a principal by 
reason of breach of the conditions of a bail bond nor does it include 
collateral furnished to and securing the surety as long as the value of 
the surety’s rights in the collateral do not exceed the principal’s 
palality to the surety by reason of a breach in the conditions of the bail 
ond. 

(2) “Bail bond” shall mean an undertaking by the principal to appear in 
court as required upon penalty of forfeiting bail to the State in a 
stated amount; and may include an unsecured appearance bond, a 
premium-secured appearance bond, an appearance bond secured by a 
cash deposit of the full amount of the bond, an appearance bond 
secured by a mortgage pursuant to G.S. 58-74-5, and an appearance 
bond secured by at least one surety. A bail bond may also include a 
bond securing the return of a motor vehicle subject to forfeiture in 
accordance with G.S. 20-28.3(e). 

(3) “Bail bondsman” shall mean a surety bondsman, professional bonds- 
man or an accommodation bondsman as hereinafter defined. 

(4) “Commissioner” shall mean the Commissioner of Insurance. 

(4a) “First-year licensee” means any person who has been licensed as a 
bail bondsman or runner under this Article and who has held the 
license for a period of less than 12 months. 

(5) “Insurer” shall mean any domestic, foreign, or alien surety company 
which has qualified generally to transact surety business and specif- 
ically to transact bail bond business in this State. 

(6) “Obligor” shall mean a principal or a surety on a bail bond. 

(7) “Principal” shall mean a defendant or witness obligated to appear in 
court as required upon penalty of forfeiting bail under a bail bond or 
a person obligated to return a motor vehicle subject to forfeiture in 
accordance with G.S. 20-28.3(e). 

(8) “Professional bondsman” shall mean any person who is approved and 
licensed by the Commissioner and who pledges cash or approved 
securities with the Commissioner as security for bail bonds written in 
connection with a judicial proceeding and receives or is promised 
money or other things of value therefor. 

(9) “Runner” shall mean a person employed by a bail bondsman for the 
purpose of assisting the bail bondsman in presenting the defendant in 
court when required, or to assist in apprehension and surrender of 
defendant to the court, or keeping defendant under necessary surveil- 
lance, or to execute bonds on behalf of the licensed bondsman when 
the power of attorney has been duly recorded. “Runner” does not 
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include, however, a duly licensed attorney-at-law or a law-enforce- 
ment officer assisting a bondsman. . 

(9a) “Supervising bail bondsman” means any person licensed by the 
Commissioner as a professional bondsman or surety bondsman who 
employs or contracts with any new licensee under this Article. _ 

(10) “Surety” shall mean one who, with the principal, is liable for the 
amount of the bail bond upon forfeiture of bail. 

(11) “Surety bondsman” means any person who is licensed by the Com- 
missioner as a surety bondsman under this Article, is appointed by an 
insurer by power of attorney to execute or countersign bail bonds for 
the insurer in connection with judicial proceedings, and receives or is 
promised consideration for doing so. (1963, c. 1225, s. 1; 1975, c. 619, 
s. 1; 1995.(Reg. Sess., 1996), c. 726, s. 1; 1998-182, s. 16; 2000-180, ss. 


1, 2; 2001-269, s. 2.1.) 


Editor’s Note. — This Article is former 
Chapter 85A, rewritten by Session Laws 1975, 
c. 619, s. 1, effective Oct. 1, 1975, and recodified 
as Chapter 85C, which in turn has been 
recodified and incorporated as Article 71 of 
Chapter 58 pursuant to Session Laws 1987, c. 
752, s. 9, as amended by Session Laws 1987 
(Reg. Sess., 1988), c. 975, s. 34. 

Session Laws 1995 (Reg. Sess., 1996), c. 726, 
s. 21, provides that all surety bondsmen hold- 
ing licenses issued under G.S. 58-33-25(e)(9) 
shall be issued surety bondsmen licenses under 
Article 71 of Chapter 58 of the General Stat- 
utes. 

Effect of Amendments. — Session Laws 


2000-180, ss. 1 and 2, effective October 1, 2000, 
added subdivisions (4a) and (Ya). 

Session Laws 2001-269, s. 2.1, effective Octo- 
ber 1, 2001, and applicable to permits or li- 
censes issued or renewed on or after that date, 
in subdivision (1), substituted “person who 
shall not charge a fee or receive any” for “nat- 
ural person who has reached the age of 18 years 
and is a bona fide resident of this State and 
who, aside from love and affection and release 
of the person concerned, receives no”; and made 
stylistic changes throughout the subdivision. 

Legal Periodicals. — For comment on bail 
in North Carolina, see 5 Wake Forest Intra. L. 
Rev. 300 (1969). 


CASE NOTES 


Article 71 specifically delineates the re- 
spective responsibilities of bail bondsmen 
and bail bond runners, and it provides that 
bail bondsmen alone are liable as sureties on 
bonds. State v. Bridges, 89 N.C. App. 532, 366 
S.E.2d 569 (1988). 

Because defendants who were bail bond 
runners signed only their own names on 


bonds as sureties, they were not individu- 
ally liable for bonds since defendants de- 
noted their agency by affixing bail bondsman’s 
license certificates to the bonds. State v. 
Bridges, 89 N.C. App. 532, 366 S.E.2d 569 
(1988). 

Cited in State v. Vikre, 86 N.C. App. 196, 356 
S.E.2d 802 (1987). 


§ 58-71-5. Commissioner of Insurance to administer Arti- 
cle; rules and regulations; employees; evidence 
of Commissioner’s actions. 


(a) The Commissioner shall have full power and authority to administer the 
provisions of this Article, which regulates bail bondsmen and runners and to 
that end to adopt and promulgate rules and regulations to enforce the purposes 
and provisions of this Article. Subject to the provisions of the State Personnel 
Act, the Commissioner may employ and discharge such employees, examiners, 
investigators and such other assistants as shall be deemed necessary, and he 


shall prescribe their duties. 


_ (b) Any written instrument purporting to be a copy of any action, proceed- 
ing, or finding of fact by the Commissioner, or any record of the Commissioner 
authenticated under the head of the Commissioner by the seal of his office shall 
be accepted by all the courts of this State as prima facie evidence of the 


contents thereof. (1963, c. 1225, s. 2: 


19°75)'¢. 619 "sv b.) 
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§ 58-71-10. Defects not to invalidate undertakings; liabil- 
ity not affected by agreement or lack of quali- 
fications. 


(a) No undertaking shall be invalid because of any defect of form, omission 
or recital or of condition, failure to note or record the default of any principal 
or surety, or because of any other irregularity, if it appears from the tenor of the 
undertaking before what magistrate or at what court the principal was bound 
to appear, and that the official before whom it was entered into was legally 
authorized to take it and the amount of bail is stated. 

(b) The liability of a person on an undertaking shall not be affected by 
reason of the lack of any qualifications, sufficiency or competency provided in 
the criminal procedure law, or by reason of any other agreement whether or not 
the agreement is expressed in the undertaking, or because the defendant has 
ae in the undertaking. (1963, c. 1225, s. 3; 1975, c. 619, s. 1; 2001-269, 
Meee. 


Effect of Amendments. — Session Laws ing, nor a forfeiture thereof be stayed, nor shall 


2001-269, s. 2.2, effective October 1, 2001, and 
applicable to permits or licenses issued or re- 
newed on or after that date, inserted the sub- 
section designations, and in subsection (a) sub- 
stituted “invalid because” for “invalid, nor shall 
any person be discharged from his undertak- 


judgment thereon be stayed, set aside or re- 
versed, the collection of any such judgment be 
barred or defeated by reason,” and deleted “or 
because the undertaking was entered into on 
Sunday or other holidays” following “irregular- 
ity. 


§ 58-71-15. Qualifications of sureties on bail. 


Each and every surety for the release of a person on bail shall be qualified as: 
(1) An insurer and represented by a surety bondsman or bondsmen; or 
(2) A professional bondsman; or 
(3) An accommodation bondsman. (1963, c. 1225, s. 4; 1971, c. 1231, s. 1; 

Povonecr org, si! 12) 


§ 58-71-20. Surrender of defendant by surety; when pre- 
mium need not be returned. 


At any time before there has been a breach of the undertaking in any type 
of bail or fine and cash bond the surety may surrender the defendant to the 
sheriff of the county in which the defendant is bonded to appear or to the 
sheriff where the defendant was bonded; in such case the full premium shall be 
returned within 72 hours after the surrender. The defendant may be surren- 
dered without the return of premium for the bond if the defendant does any of 
the following: 

(1) Willfully fails to pay the premium to the surety or willfully fails to 
make a premium payment under the agreement specified in GS. 
58-71-167. 

Changes his or her address without notifying the surety before the 
address change. 

(3) Physically hides from the surety. 

(4) Leaves the State without the permission of the surety. 

(5) Violates any order of the court. (1963, c. 1225, s. 5; 1975, c. 619, s. 1; 

1998-211, s. 30; 2001-269, s. 2.3.) 


(2) 


Effect of Amendments. — Session Laws _ of the county in which the defendant is bonded 


2001-269, s. 2.3, effective October 1, 2001, and 
applicable to permits or licenses issued or re- 
newed on or after that date, substituted “sheriff 


to appear or to the sheriff where the defendant 
was bonded” for “official to whose custody the 
defendant was committed at the time bail was 
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CASE NOTES 


Proof of Violation Required. — Convic- 
tion of violation of this section was improper in 
the absence of testimony from the party who 
paid the premium that defendant bail bonds- 
man had not returned it. State v. Ipock, 129 
N.C. App. 530, 500 S.E.2d 449 (1998). 

Punitive Damages Held Not Available in 
Breach of Contract Action against Bonds- 
man. — A bail bondsman who fails to return 
the premium after surrendering the defendant 


may be liable in contract, and where arrestee’s 
cause of action against bail bondsman consisted 
only of a breach of contract after the trial court 
decided not to submit to the jury the issues of 
unfair and deceptive practices and intentional 
infliction of emotional distress, the trial court 
could not submit the punitive damages issue to 
the jury. Shore v. Farmer, 351 N.C. 166, 522. 
5..2d 73 (1999). 


§ 58-71-25. Procedure for surrender. 


After there has been a breach of the undertaking in a bail bond, the surety 
may surrender the defendant as provided in G.S. 15A-540. (1968, c. 1225, s. 6; 


1975, ¢, 619, s.\1; 2000-133, s..7.) 


Effect of Amendments. — Session Laws 
2000-133, s. 7, effective January 1, 2001, and 
applicable to all bail bonds executed and all 


forfeiture proceedings initiated on and after 
that date, rewrote the section. 


§ 58-71-30. Arrest of defendant for purpose of surrender. 


For the purpose of surrendering the defendant, the surety may arrest him 
before the forfeiture of the undertaking, or by his written authority endorsed 
on a certified copy of the undertaking, may request any judicial officer to order 
arrest of the defendant. (1963, c. 1225, s. 7; 1975, c. 619, s. 1.) 


Legal Periodicals. — For survey of 1981 
law on criminal procedure, see 60 N.C.L. Rev. 
1302 (1982). 


CASE NOTES 


Codification of Common Law. — The 
bondsman’s right of arrest under this section is 
simply a codification of the common-law rule 
that has been recognized in North Carolina for 
many years. State v. Perry, 50 N.C. App. 540, 
274 $.E.2d 261, cert. denied and appeal dis- 
missed, 302 N.C. 632, 280 S.E.2d 446 (1981). 

The arrest provisions of this statute do 
not create a law enforcement officer in the 
person of the bail bondsman. State v. Mathis, 
349 N.C. 503, 509 S.E.2d 155 (1998). 

Miranda Warnings Not Required. — 
When taking a defendant who is a bail jumper 
into custody, a bail bondsman is not acting asa 
law officer or as an agent for the State, and the 
bondsman has no obligation to give defendant 
the Miranda warnings in order to render ad- 
missible incriminating statements made by de- 


fendant to the bondsman. State v. Perry, 50 
N.C. App. 540, 274 S.E.2d 261, cert. denied and 
appeal dismissed, 302 N.C. 632, 280 S.E.2d 446 
(1981). 

Authority to Enter Residence Shared 
with Third Parties. — A surety may not enter 
the home of a third party where the principal 
does not reside without permission from the 
homeowner; however, a surety may break into 
and enter a principal’s residence, even if the 
principal resides there with others. State v. 
Mathis, 349 N.C. 503, 509 S.E.2d 155 (1998). 

Force to Overcome Resistance of Third 
Party. — Sureties or their agents may use such 
force as is reasonably necessary to overcome 
the resistance of a third party who attempts to 
impede their privileged capture of their princi- 
pal, although they may use only such force as is 
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reasonably necessary under the circumstances Cited in State v. Mathis, 126 N.C. App. 688, 
to accomplish the arrest. State v. Mathis, 349 486 S.E.2d 475 (1997), aff’d, 349 N.C. 503, 509 
N.C. 503, 509 S.E.2d 155 (1998). S.E.2d 155 (1998). 


§ 58-71-35. Forfeiture of bail. 


(a) Except for bonds issued to secure the return of a motor vehicle subject to 
forfeiture in accordance with G.S. 20-28.3(e), the procedure for forfeiture of bail 
shall be that provided in Article 26 of Chapter 15A of the General Statutes and 
all provisions of that Article shall continue in full force and effect. 

(b) At any time before execution is issued on a judgment of forfeiture against 
a principal or his surety, the court may direct that the judgment be remitted in 
whole or in part, upon such conditions as the court may impose, if it appears 
that justice requires the remission of part or all of the judgment. (1963, c. 1225, 
Sposlgis, ¢. 619,'s. 1; 1998-182 “S17 


§ 58-71-40. Bail bondsmen and runners to be qualified and 
licensed; license applications generally. 


(a) No person shall act in the capacity of a professional bondsman, surety 
bondsman, or runner or perform any of the functions, duties, or powers 
prescribed for professional bondsmen, surety bondsmen, or runners under this 
Article unless that person is qualified and licensed under this Article. No 
license shall be issued under this Article except to an individual natural 
person. 

(b) The applicant shall apply for a license on forms prepared and supplied by 
the Commissioner. The Commissioner may propound any reasonable interrog- 
atories to an applicant for a license under this Article about the applicant’s 
qualifications, residence, prospective place of business, and any other matters 
that the Commissioner considers necessary to protect the public and ascertain 
the qualifications of the applicant. The Commissioner may also conduct any 
reasonable inquiry or investigation relative to the determination of the 
applicant’s fitness to be licensed or to continue to be licensed. 

(c) Aperson whose application is denied may reapply, but the Commissioner 
shall not consider more than one application submitted by the same person 
within any one-year period. 

(d) When a license is issued under this section, the Commissioner shall 
issue a picture identification card, of design, size, and content approved by the 
Commissioner, to the licensee. Each licensee must carry this card at all times 
when working in the scope of the licensee’s employment. A licensee whose 
license is terminated shall surrender the identification card to the Commis- 
sioner within 10 working days after the termination. 

(e) This section does not prohibit the hiring of personnel by a bail bondsman 
to perform only normal office duties. As used in this subsection, “normal office 
duties” do not include acting as a bail bondsman or runner. (1963, c. 1225, s. 9; 
1975, c. 619, s. 1; 1995 (Reg. Sess., 1996), c. 726, s. 2; 2001-269, s. 2.4.) 


Effect of Amendments. — Session Laws “may not” in subsection (c), substituted “shall 
2001-269, s. 2.4, effective October 1, 2001, and surrender” for “must surrender” and “after the 
applicable to permits or licenses issued or re- _ termination” for “of the termination” in subsec- 
newed on or after that date, rewrote subsec- tion (d), and added subsection (e). 
tions (a) and (b), substituted “shall not” for 
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§ 58-71-41. First-year licensees; limitations. 


(a) Except as provided in this section, a first-year licensee shall have the 
same authority as other persons licensed as bail bondsmen or runners under 
this Article. Except as provided in subsection (d) of this section, a first-year 
licensee shall operate only under the supervision of and from the official 
business address of a licensed supervising bail bondsman for the first 12 
months of licensure. A first-year licensee may only be employed by or contract 
with one supervising bail bondsman. | i . 

(b) When a first-year licensee has completed 12 months of supervision, six of 
which shall be uninterrupted, the supervising bail bondsman shall give notice 
of that fact to the Commissioner in writing. If the licensee will continue to be 
employed by or contract with the supervising bail bondsman beyond the initial 
12-month period, the supervising bail bondsman shall continue to supervise 
and be responsible for the licensee’s acts. 

(c) If the employment of or contract with a first-year licensee is terminated, 
the supervising bail bondsman shall notify the Commissioner in writing and 
shall specify the reason for the termination. 

(d) If, after exercising due diligence, a first-year licensed bail bondsman is 
unable to become employed by or to contract with a supervising bail bondsman, 
the first-year licensed bail bondsman must submit to the Department a sworn 
affidavit stating the relevant facts and circumstances regarding the first-year 
licensed bail bondman’s inability to become employed by or contract with a 
supervising bail bondsman. The Department shall review the affidavit and 
determine whether the first-year licensed bail bondsman will be allowed to 
operate as an unsupervised bail bondsman. A first-year licensed bail bondsman 
is prohibited from becoming a supervising bail bondsman during the first two 
years of licensure. 

(e) Provided all other licensing requirements are met, an applicant for a bail 
bondsman or runner’s license who has previously been licensed with the 
Commissioner for a period of at least 18 consecutive months and who has been 
inactive or unlicensed for a period of not more than three consecutive years 
shall not be deemed a new licensee for purposes of this section. (2000-180, s. 3.) 


Editor’s Note. — Session Laws 2000-180, s. 
10, made this section effective October 1, 2000. 


§ 58-71-45. Terms of licenses. 


A license issued to a bail bondsman or to a runner authorizes the licensee to 
act in that capacity until the license is suspended or revoked. Upon the 
suspension or revocation of a license, the licensee shall return the license to the 
Commissioner. A license of a bail bondsman and a license of a runner shall be 
renewed on July 1 of each year upon payment of the applicable renewal fee 
under G.S. 58-71-75. The Commissioner is not required to print renewal 
licenses. After notifying the Commissioner in writing, a professional bondsman 
who employs a runner may cancel the runner’s license and the runner’s 
authority to act for the professional bondsman. UDO SG.) 2 2aleS abl) weber inks 
619, s. 1; 1995 (Reg. Sess., 1996), c. 726, s. 3.) 


§ 58-71-50. Qualification for bail bondsmen and runners. 


(a) An applicant for a license as a bail bondsman or runner shall furnish the 
Commissioner with a complete set of the applicant’s fingerprints and a recent 
passport size full-face photograph of the applicant. The applicant’s fingerprints 
shall be certified by an authorized law-enforcement officer. The fingerprints of 
every applicant shall be forwarded to the State Bureau of Investigation for a 
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search of the applicant’s criminal history record file, if any. If warranted, the 
State Bureau of Investigation shall forward a set of the fingerprints to the 
Federal Bureau of Investigation for a national criminal history record check. 
An applicant shall pay the cost of the State and any national criminal history 
record check of the applicant. 
(b) Every applicant for a license under this Article as a bail bondsman or 

runner must meet all of the following qualifications: 

(1) Be 18 years of age or over. 

(2) Be a resident of this State. 

(3) Repealed by Session Laws 1998-211, s. 23, effective November 1, 1998. 

(4) Have knowledge, training, or experience of sufficient duration and 


extent to provide the competence necessary to fulfill the responsibil- 
ities of a licensee. 


(5) Have no outstanding bail bond obligations. 

(6) Have no current or prior violations of any provision of this Article or of 
Article 26 of Chapter 15A of the General Statutes or of any similar 
provision of law of any other state. 

(7) Not have been in any manner disqualified under the laws of this State 
or any other state to engage in the bail bond business. (1963, c. 1225, 
Beeld s 1, ¢: 1251s. 11975. 6.619, 5, le 1987 c, (28. 60 L1989rc. 


485, s. 39; 1991, c. 720, s. 41; 1995 (Reg. Sess., 1996), c. 726, s. 4; 
tee Z1a. S23.) 


Legal Periodicals. — For note on equal 
protection and residence requirements, see 49 
N.C.L. Rev. 753 (1971). 


§ 58-71-55. License fees. 


A nonrefundable license fee of one hundred dollars ($100.00) shall be paid to 
the Commissioner with each application for license as a bail bondsman and a 
license fee of sixty dollars ($60.00) shall be paid to the Commissioner with each 
application for license as a runner. (1968, c. 1225, s. 12; 1975, c. 619, s. 1; 1983, 
c. 790,-s, 11: 1991, c. 721, s. 4; 1995 (Reg.’Sess., 1996), c. 726, s. 5.) 


§ 58-71-60: Repealed by Session Laws 1995 (Regular Session, 1996), c. 726, 
s. 6. 


§ 58-71-65. Contents of application for runner’s license; 
endorsement by professional bondsman. 


In addition to the other requirements of this Article, an applicant for a 
license to be a runner must affirmatively show: 

(1) That the applicant will be employed by only one professional bonds- 
man, who will supervise the work of the applicant and be responsible 
for the runner’s conduct in the bail bond business. 

(2) That the application is endorsed by the appointing professional 
bondsman, who must agree in the application to supervise the 
runner’s activities. 

(3) Whether or not the applicant has ever been licensed as a bail 
bondsman or runner. An applicant who has been licensed as a bail 
bondsman must list all outstanding bail bond obligations. An appli- 
cant who has been licensed as a runner must list all prior employment 
as such, indicating the name of each supervising professional bonds- 
man and the reasons for the termination of the employment. (1963, c. 
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1225, s. 14; 1975, c. 619, s. 1; 1987, c. 728, s. 2; 1995 (Reg. Sess., 1996), 
CHi2GXsii72) 


§ 58-71-70. Examination; fees. 


Each applicant for a license as a professional bondsman, surety bondsman, 
or runner shall appear in person and take a written examination prepared by 
the Commissioner testing the applicant’s ability and qualifications. Each 
applicant is eligible for examination 30 days after the date the application is 
received by the Commissioner. Hach examination shall be held at a time and 
place as designated by the Commissioner. Each applicant shall be given notice 
of the designated time and place no sooner than 15 days before the examina- 
tion. The Commissioner may contract with a person to process applications for 
the examination and administer and grade the examination in the same 
manner as for agent examinations under Article 33 of this Chapter. 

The fee for each examination is twenty-five dollars ($25.00) plus an amount 
that offsets the cost of any contract for examination services. This examination 
fee is nonrefundable. 

An applicant who fails an examination may take a subsequent examination, 
but at least one year must intervene between examinations. (1963, c. 1225, s. 
15;°1975,c. 619, 8) 1-199 ler 7215's) 5; 1995*Reo-Sesss"1996), cz (26) 695) 


§ 58-71-71. Examination; educational requirements; pen- 
alties. 


(a) In order to be eligible to take the examination required to be licensed as 
a runner or bail bondsman under G.S. 58-71-70, each person shall complete at 
least 12 hours of education ‘in subjects pertinent to the duties and responsi- 
bilities of a runner or bail bondsman, including all laws and regulations 
related to being a runner or bail bondsman. 

(b) Each year every licensee shall complete at least six hours of continuing 
education in subjects related to the duties and responsibilities of a runner or 
bail bondsman before renewal of the license. This continuing education shall 
not include a written or oral examination. A person who receives his first 
license on or after January 1 of any year does not have to comply with this 
subsection until the period between his first and second license renewals. 

(c) Any person licensed as a runner or bail bondsman before January 1, 
1994, is not subject to the prelicensing education requirement of this section, 
but is subject to the continuing education requirement of this section. A 
licensed runner or bail bondsman who is 65 years of age or older and who has 
been licensed as a runner or bail bondsman for 15 years or more is exempt from 
porn the prelicensing education and continuing education requirements of this 
section. 

(d) Educational courses offered under this section must be approved by the 
Commissioner before they may be offered. Before approving a course, the 
Commissioner must be satisfied that it will enhance the professional compe- 
tence and professional responsibility of bail bondsmen and runners. No person 
shall offer, sponsor, or conduct any course under this section unless the 
Commissioner has authorized that person to do so. 

(e) The license of any person who fails to comply with the continuing 
education requirements under this section shall lapse. The Commissioner may, 
for good cause shown, grant extensions of time to licensees to comply with 
these requirements. Any licensee who, after obtaining an extension under this 
subsection, offers evidence satisfactory to the Commissioner that the licensee 


has satisfactorily completed the required continuing professional education 
courses 1s in compliance with this section. 
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(f) The Commissioner may adopt rules for the effective administration of 
this section. (1993, c. 409, s. 22; 1993 (Reg. Sess., 1994), c. 678, s. 32; 1995 (Reg. 
Sess., 1996), c. 726, s. 9; 1998-211, ss. 25, 26, 28.) 


§ 58-71-72. Qualifications of instructors. 


(a) A person who provides, presents, or instructs a prelicensing course or 
continuing education course under G.S. 58-71-71 must have a certificate of 
authority issued by the Commissioner. The Commissioner may establish 
requirements for the issuance or renewal of a certificate of authority and 
eegoucs for the summary suspension or termination of a certificate of author- 
ity. 

(b) The Commissioner may summarily suspend or terminate a certificate of 
authority to provide, present, or instruct a course if the Commissioner finds 
that the course is inaccurate or it received a poor evaluation from both a 
Department monitor and a majority of those who attended the course and 
responded to a Department questionnaire about the course. (1995 (Reg. Sess., 
LI96)26; 21 26,.s. 10.) 


§ 58-71-75. Renewal fees. 


The renewal fee for a runner’s license is sixty dollars ($60.00). The renewal 
fee for a bail bondsman’s license is one hundred dollars ($100.00). A renewed 
license continues in effect until suspended or revoked for cause. (1963, c. 1225, 
S. 16; 1975, c. 619, s. 1; 1991, c. 721, s. 6; 1995 (Reg. Sess., 1996), c. 726, s. 11.) 


§ 58-71-80. Grounds for denial, suspension, revocation or 
refusal to renew licenses. 


(a) The Commissioner may deny, suspend, revoke, or refuse to renew any 
license under this Article for any of the following causes: 

(1) For any cause sufficient to deny, suspend, or revoke the license under 
any other provision of this Article. 

(2) A conviction of any misdemeanor committed in the course of dealings 
under the license issued by the Commissioner. 

(3) Material misstatement, misrepresentation or fraud in obtaining the 
license. 

(4) Misappropriation, conversion or unlawful withholding of moneys 
belonging to insurers or others and received in the conduct of business 
under the license. 

(5) Fraudulent or dishonest practices in the conduct of business under the 
license. 

(6) Conviction of a crime involving moral turpitude. 

(7) Failure to comply with or violation of the provisions of this Article or 
of any order, rule or regulation of the Commissioner. 

(8) When in the judgment of the Commissioner, the licensee has in the 
conduct of the licensee’s affairs under the license, demonstrated 
incompetency, financial irresponsibility, or untrustworthiness; or that 
the licensee is no longer in good faith carrying on the bail bond 
business; or that the licensee is guilty of rebating, or offering to 
rebate, or offering to divide the premiums received for the bond. 

(9) For failing to pay any judgment or decree rendered on any forfeited 
undertaking in any court of competent jurisdiction. 

(10) For charging or receiving, aS premium or compensation for the 
making of any deposit or bail bond, any sum in excess of that 
permitted by this Article. 
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(11) For requiring, as a condition of executing a bail bond, that the 
principal agree to engage the services of a specified attorney. 

(12) For cheating on an examination for a license under this Article. 

(13) For entering into any business association or agreement with any 
person who is at that time found by the Commissioner to be in 
violation of any of the bail bond laws of this State, or who has been in 
any manner disqualified under the bail bond laws of this State or any 
other state, whereby the person has any direct or indirect financial 
interest in the bail bond business of the licensee or applicant. 

(14) For knowingly aiding or abetting others to evade or violate the 
provisions of this Article. 

(15) Any cause for which issuance of the license could have been refused 
had it then existed and been known to the Commissioner at the time 
of issuance. 

(b) The Commissioner shall deny, revoke, or refuse to renew any license 
under this Article if the applicant or licensee is or has ever been convicted of a 
felony. 

(oysTn the case of a first-year licensee whose employment or contract is 
terminated prior to the end of the 12-month supervisory period, the Commis- 
sioner may consider all information provided in writing by the supervising bail 
bondsman in determining whether sufficient cause exists to suspend, revoke, 
or refuse to renew the license or to warrant criminal prosecution of the 
first-year licensee. If the Commissioner determines there is not sufficient cause 
for adverse administrative action or criminal prosecution, the termination 
shall not be deemed an interruption and the period of time the licensee was 
employed by or contracted with the terminating supervising bail bondsman 
will be credited toward the licensee’s completion of the required 12 months of 
supervision with a subsequent supervising bail bondsman. (1963, c. 1225, s. 17; 
1975, c. 619, s. 1; 1989, c. 485, s. 40; 1991, c. 644, s. 17; 1993, c. 409, s. 16; 
1998-211, s. 24; 2000-180, s. 4.) 


Editor’s Note. — Session Laws 1998-217, s. to this section made by S.L. 1998-211, s. 24. 
60 repealed an amendment to subsection (b) of Effect of Amendments. — Session Laws 
this section made by S.L. 1998-215, s. 90 in 2000-180, s. 4, effective October 1, 2000, added 
order to resolve a conflict with the amendment — subsection (c). 


§ 58-71-81. Notice of receivership. 


Upon the filing for protection under the United States Bankruptcy Code or 
any state receivership law by any bail bondsman licensed under this Article or 
by any bail bond business in which the bondsman holds a position. of 
management or ownership, the bondsman shall notify the Commissioner of the 
filing for protection within three business days after the filing. Upon the 
appointment of a receiver by a State or federal court for any professional 
bondsman licensed under this Article, or for any bail bond business in which 
the bondsman holds a position of management or ownership, the bondsman 
shall notify the Commissioner of the filing for protection within three business 
days after the filing. The failure to notify the Commissioner within three 
business days after the filing for bankruptcy protection shall, after hearing, 
cause the license of any person failing to make the required notification to be 
suspended for a period of not less than 60 days nor more than three years, in 


the discretion of the Commissioner. (1993, c. 409, s. 17; 1995 (Reg. Sess., 1996), 
c726, Ss) 125) 
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§ 58-71-82. Dual license holding. 


If an individual holds a professional bondsman’s license or a runner’s license 
and a surety bondsman’s license simultaneously, they are considered one 
license for the purpose of disciplinary actions involving suspension, revocation, 
or nonrenewal under this Article. Separate renewal fees must be paid for each 
license, however. (1995 (Reg. Sess., 1996), c. 726, ss. 18, 15; 1999-132, s. 5.) 


Editor’s Note. — Session Laws 1995 (Reg. Article 33 of this Chapter is suspended or 
Sess., 1996), ¢. 726, s. 13, which enacted this revoked for cause or is not renewed, the license 
section effective June 21, 1996, read as follows: issued under this Article is suspended, revoked, 
“If licenses are issued to a bail bondsman or or not renewed as of the date the order under 
runner under this Article and under Article 33 Article 33 of this Chapter is final.” 
of this Chapter and the license issued under 


§ 58-71-85. License sanction and denial procedures. 


(a) The suspension or revocation of, or refusal to renew, any license under 
G.S. 58-71-80 shall be in accordance with the provisions of Chapter 150B of the 
General Statutes. 

(b) Whenever the Commissioner denies an initial application for a license or 
an application for a reissuance of a license, he shall notify the applicant and 
advise, in writing, the applicant of the reasons for the denial of the license. The 
application may also be denied for any reason for which a license may be 
suspended or revoked or not renewed under G.S. 58-71-80(a). Within 30 days 
after service of the notification, the applicant may make a written demand 
upon the Commissioner for a review to determine the reasonableness of the 
Commissioner’s action. The review shall be completed without undue delay, 
and the applicant shall be notified promptly in writing as to the outcome of the 
review. Within 30 days after service of the notification as to the outcome, the 
applicant may make a written demand upon the Commissioner for a hearing 
under Article 3A of Chapter 150B of the General Statutes if the applicant 
disagrees with the outcome. (1963, c. 1225, s. 18; 1975, c. 619, s. 1; 1989, c. 485, 
moo toe.c., 004, s. 33: 1998-211, 5.29.) 


§ 58-71-90: Repealed by Session Laws 1999-132, s. 1.1. 


§ 58-71-95. Prohibited practices. 


~No bail bondsman or runner shall: 

(1) Pay a fee or rebate or give or promise anything of value, directly or 
indirectly, to a jailer, law-enforcement officer, committing magistrate, 
or any other person who has power to arrest or hold in custody, or to 
any public official or public employee in order to secure a settlement, 
compromise, remission or reduction of the amount of any bail bond or 
the forfeiture thereof, including the payment to law-enforcement 
officers, directly or indirectly, for the arrest or apprehension of a 
principal or principals who have caused or wiil cause a forfeiture. 

(2) Pay a fee or rebate or give anything of value to an attorney in bail bond 
matters, except in defense of any action on a bond. 

(3) Pay a fee or rebate or give or promise anything of value to the principal 

| or anyone in his behalf. 

(4) Participate in the capacity of an attorney at a trial or hearing of one on 
whose bond he is surety, nor suggest or advise the employment of, or 
name for employment any particular attorney to represent his prin- 
cipal. 
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(5) Accept anything of value from a principal or from anyone on behalf of 
a principal except the premium, which shall not exceed fifteen percent 
(15%) of the face amount of the bond; provided that the bondsman 
shall be permitted to accept collateral security or other indemnity 
from a principal or from anyone on behalf of a principal. Such 
collateral security or other indemnity required by the bondsman must 
be reasonable in relation to the amount of the bond and shall be 
returned within 72 hours after final termination of liability on the 
bond. Any bail bondsman who knowingly and willfully fails to return 
any collateral security, the value of which exceeds one thousand five 
hundred dollars ($1,500), is guilty of a Class I felony. All collateral 
security, such as personal and real property, subject to be returned 
must be done so under the same conditions as requested and received 
by the bail bondsman. 

(6) Solicit business in any of the courts or on the premises of any of the 
courts of this State, in the office of any magistrate and in or about any 
place where prisoners are confined. Loitering in or about a magis- 
trate’s office or any place where prisoners are confined shall be prima 
facie evidence of soliciting. 

(7) Advise or assist the principal for the purpose of forfeiting bond. 

(8) Impersonate a law-enforcement officer. 

(9) Falsely represent that the bail bondsman or runner is in any way 
connected with an agency of the federal government or of a state or 
local government. (1968, c. 1225, s. 20; 1975, c. 619, s. 1; 1993, c. 409, 
s. 18; 1995 (Reg. Sess., 1996), c. 726, s. 16; 1998-211, s. 31; 2000-180, 
Sais} 7 


Effect of Amendments. — Session Laws 
2000-180, s. 5, effective October 1, 2000, added 
the last two sentences in subdivision (5). 


§ 58-71-100. Receipts for collateral; trust accounts. 


(a) When a bail bondsman accepts collateral he shall give a written receipt 
for the collateral. The receipt shall give in detail a full description of the 
collateral received. Collateral security shall be held and maintained in trust. 
When collateral security is received in the form of cash or check or other 
negotiable instrument, the licensee shall deposit the cash or instrument within 
two banking days after receipt, in an established, separate noninterest-bearing 
trust account in any bank located in North Carolina. The trust account funds 
under this section shall not be commingled with other operating funds. 

(b) With the approval of the Commissioner, bail bondsmen operating out of 
the same business office or location may establish a shared trust account for 
collateral security received by them, The Commissioner may require the 
bondsmen desiring to establish the shared trust account to furnish the 
Commissioner information about their business that the Commissioner con- 
siders necessary to administer this Article effectively. (19638, c. 1225, s. 21; 
1975, c. 619, s. 1; 2000-180, s. 6; 2001-269, s. 2.5.) 


Effect of Amendments. — Session Laws Session Laws 2001-269, s. 2.5, effective Octo- 
2000-180, Ss. 6, effective October 1, 2000, added ber 1, 2001, and applicable to permits or li- 
trust accounts” in the catchline; substituted censes issued or renewed on or after that date, 
for the collateral. The receipt” for “for same, inserted the subsection (a) designation; in- 
and this receipt”; and added the lest three serted “under this section” in the last sentence 
sentences. of subsection (a); and added subsection (b). 
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§ 58-71-105. Persons prohibited from becoming surety or 
runners. 


No sheriff, deputy sheriff, other law-enforcement officer, judicial official, 
attorney, parole officer, probation officer, jailer, assistant jailer, employee of the 
General Court of Justice, nor other public employee assigned to duties relating 
to the administration of criminal justice, nor the spouse of any such person, 
may in any case become surety on a bail bond for any person. In addition, no 
person covered by this section may act as an agent for any bonding company or 
bail bondsman. No such person may have an interest, directly or indirectly, in 
the financial affairs of any firm or corporation whose principal business is 
acting as a bail bondsman. However, nothing in this section prohibits any such 
person from being surety upon the bond of his or her spouse, parent, brother, 
sister, child, or descendant. (1963, c. 1225, s. 22; 1973, c. 108, s. 39; 1975, c. 619, 
s. 1; 1991, c. 644, s. 18; 1995 (Reg. Sess., 1996), c. 726, s. 17.) 


CASE NOTES 


Cited in State v. Rogers, 68 N.C. App. 358, 
315 S.E.2d 492 (1984). 


§ 58-71-110. Bonds not to be signed in blank; authority to 
countersign only given to licensed employee. 


A bail bondsman shall not sign nor countersign in blank bail bonds, nor shall 
he give a power of attorney to, or otherwise authorize, anyone to countersign 
his name to bonds unless the person so authorized is a licensed bondsman or 
runner directly employed by the bondsman giving such power of attorney. 
Copies of all such powers of attorney and revocations of such powers of 
attorney must be filed immediately with the Commissioner and the clerk of 
superior court of any county in the State where said bondsman giving the 
power of attorney is currently writing or is obligated on bail bonds. (1968, c. 
ieee 975,.c, 619, 5.1.) 


§ 58-71-115. Insurers to annually report surety bondsmen; 
notices of appointments and terminations; in- 
formation confidential. 


Before July 1 of each year, every insurer shall furnish the Commissioner a 
list of all surety bondsmen appointed by the insurer to write bail bonds on the 
insurer’s behalf. An insurer who appoints a surety bondsman in the State on 
or after July 1 of each year must notify the Commissioner of the appointment. 
All appointments are subject to the issuance of the proper license to the 
appointee under this Article. 

An insurer terminating the appointment of a surety bondsman shall file a 
written notice of the termination with the Commissioner, together with a 
statement that the insurer has given or mailed notice to the surety bondsman 
and to the clerk of superior court of any county in the State in which the 
insurer has been obligated on bail bonds through the surety bondsman within 
the past three years. The notice to the Commissioner shall state the reasons, 
if any, for the termination. Information furnished in the notice to the 
Commissioner shall be privileged and shall not be used as evidence in or basis 
for any action against the insurer or any of its representatives. (1963, c. 1225, 
s. 24: 1975, c. 619, s. 1; 1995 (Reg. Sess., 1996), c. 726, s. 18.) 
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§ 58-71-120. Bail bondsman to give notice of discontinu- 
ance of business; cancellation of license. 


Any bail bondsman who discontinues writing bail bonds during the period 
for which he is licensed shall notify the clerks of the superior court with whom 
he is registered and return his license to the Commissioner for cancellation 
within 30 days after such discontinuance. (1963, c. 1225, s. 25; 1975, c. 619, s. 
1.) 


§ 58-71-121. Death, incapacitation, or incompetence of a 
bail bondsman. 


In the case of death, incapacitation, or incompetence of a licensed bail 
bondsman, the spouse or surviving spouse, next of kin, person or persons 
holding a power of attorney, guardian, executor, or administrator of the 
licensed bail bondsman may contract with another licensed bail bondsman to 
perform those duties to have the licensee’s outstanding bail bond obligations 
resolved to the satisfaction of the courts. The contract must be filed with the 
Commissioner and every clerk of superior court where it can be determined the 
licensee has pending outstanding bail bond obligations. The licensed bail 
bondsman who has agreed to perform these duties shall not, at the time of the 
execution of the contract, have any administrative or criminal actions pending 
against him or her. (2000-180, s. 7.) 


Editor’s Note. — Session Laws 2000-180, s. 
10, made this section effective October 1, 2000. 


§ 58-71-125. Persons eligible as runners; bail bondsmen to 
annually report runners; notices of appoint- 
ments and terminations; information confi- 
dential. 


Every person duly licensed as a bail bondsman may appoint as runner any 
person who has been issued runner’s license. Each bail bondsman must, on or 
before July 1 of each year, furnish to the Commissioner a list of all runners 
appointed by him. Each such bail bondsman who shall, subsequent to the filing 
of this list, appoint additional persons as runners shall file written notice with 
the Commissioner of such appointment. 

A bail bondsman terminating the appointment of a runner shall file written 
notice thereof with the Commissioner, together with a statement that he has 
given or mailed notice to the runner. Such notice filed with the Commissioner 
shall state the reasons, if any, for such termination. Information so furnished 
the Commissioner shall be privileged and shall not be used as evidence in any 
action against the bail bondsman. (1963, c. 1225, s. 26; 1975,,c: 619, s..1) 


§ 58-71-130. Substituting bail by sureties for deposit. 


If money or bonds have been deposited, bail by sureties may be substituted 
therefor at any time before a breach of the undertaking, and the official taking 
the new bail shall make an order that the money or bonds be refunded to the 
person depositing the same and they shall be refunded accordingly, and the 
original undertakings shall be canceled. (1963; ¢, 1225, 51273197520: 619; sd.) 
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§ 58-71-135. Deposit for defendant admitted to bail autho- 
rizes release and cancellation of undertaking. 


When the defendant has been admitted to bail, he, or another in his behalf, 
may deposit with an official authorized to take bail, a sum of money, or 
nonregistered bonds of the United States, or of the State, or of any county, city 
or town within the State, equal in market value to the amount of such bail, 
together with his personal undertaking, and an undertaking of such other 
person, if the money or bonds are deposited by another. Upon delivery to the 
official in whose custody the defendant is of a certificate of such deposit, he 
shall be discharged from custody in the cause. 

When bail other than a deposit of money or bonds has been given, the 
defendant or the surety may, at any time before a breach of the undertaking, 
deposit the sum mentioned in the undertaking, and upon such deposit being 
made, accompanied by a new undertaking, the original undertaking shall be 
canceled. (19638, c. 1225, s. 28; 1975, c. 619, s. 1.) 


§ 58-71-140. Registration of licenses and power of appoint- 
ments by insurers. 


(a) No professional bail bondsman shall become a surety on an undertaking 
unless he or she has registered his or her current license in the office of the 
clerk of superior court in the county in which he or she resides and a certified 
copy of the same with the clerk of superior court in any other county in which 
he or she shall write bail bonds. 

(b) A surety bondsman shall register his or her current surety bondsman’s 
license and a certified copy of his or her power of appointment with the clerk 
of superior court in the county in which the surety bondsman resides and with 
the clerk of superior court in any other county in which the surety bondsman 
writes bail bonds on behalf of an insurer. 

-(c) No runner shall become surety on an undertaking on behalf of a 
professional bondsman unless that runner has registered his or her current 
license and a certified copy of his or her power of attorney in the office of the 
clerk of superior court in the county in which the runner resides and with the 
clerk of superior court in any other county in which the runner writes bail 
bonds on behalf of the professional bondsman. 

(d) Professional bondsmen, surety bondsmen, and runners shall file with 
the clerk of court having jurisdiction over the principal an affidavit on a form 
furnished by the Administrative Office of the Courts. The affidavit shall 
include, but not be limited to: 

(1) If applicable, a statement that the bondsman has not, nor has anyone 
for the bondsman’s use, been promised or received any collateral, 
security, or premium for executing this appearance bond. 

(2) If promised a premium, the amount of the premium promised and the 
due date. 

(3) If the bondsman has received a premium, the amount of premium 
received. 

(4) If given collateral security, the name of the person from whom it is 
received and the nature and amount of the collateral security listed in 
detail. (1963, c. 1225, s. 31; 1975, c. 619, s. 1; 1995 (Reg. Sess., 1996), 
c. 726, s. 19; 2001-269, s. 2.6.) 


Effect of Amendments. — Session Laws newed on or after that date, added subsection 


2001-269, s. 2.6, effective October 1, 2001, and (d). 
applicable to permits or licenses issued or re- 
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§ 58-71-145. Financial responsibility of professional 
bondsmen. 


Each professional bondsman acting as surety on bail bonds in this State 
shall maintain a deposit of securities with and satisfactory to the Commis- 
sioner of a fair market value of at least one-eighth the amount of all bonds or 
undertakings written in this State on which he is absolutely or conditionally 
liable as of the first day of the current month. The amount of this deposit must 
be reconciled with the bondsman’s liabilities as of the first day of the month on 
or before the fifteenth day of said month and the value of said deposit shall in 
no event be less than fifteen thousand dollars ($15,000). (19638, c. 1225, s. 29; 
1975, c. 619, s. 1; 2000-180, s. 8.) 


Effect of Amendments. — Session Laws tuted “fifteen thousand dollars ($15,000) for 
2000-180, s. 8, effective October 1, 2000, substi- “five thousand dollars ($5,000).” 


§ 58-71-150. Securities held in trust by Commissioner; au- 
thority to dispose of same. 


The securities deposited by a professional bondsman with the Commissioner 
shall be held in trust for the sole protection and benefit of the holder of bail 
bonds executed by or on behalf of the undersigned bondsman in this State. A 
pro rata portion of the securities shall be returned to the bondsman when the 
Commissioner is satisfied that the deposit of securities is in excess of the 
amount required to be maintained with him by said bondsman and all the 
securities shall be returned if the Commissioner is satisfied that the bondsman 
has satisfied, or satisfactory arrangements have been made to satisfy, the 
obligations of the bondsman on all his bail bonds written in the State. The 
Commissioner may sell or transfer any and all of said securities or utilize the 
proceeds thereof for the purpose of satisfying the liabilities of the professional 
secibee on bail bonds given in this State on which he is liable. (1975, c. 619, 
sie 


§ 58-71-155. Bondsman to furnish power of attorney with 
securities. 


With the securities deposited with the Commissioner, the professional 
bondsman shall at the same time deliver to the Commissioner of Insurance a 
power of attorney, on a form supplied by the Commissioner, executed and 
acknowledged by the professional bondsman authorizing the sale or transfer of 
said securities or any part thereof. The power of attorney shall read as follows: 


POWER OF ATTORNEY 


AUTHORIZING THE COMMISSIONER OF INSURANCE TO 
SELL, OR TRANSFER SECURITIES DEPOSITED BY 
PROFESSIONAL BONDSMEN IN 
NORTH CAROLINA. 


KNOW ALL MEN BY THESE PRESENTS, That Sei es ok va Se VR) cle 
professional bondsman, located in the County of ________——————_ in the 
State of , has authorized and appointed for himself, his 


cos heirs and assigns, the Commissioner of Insurance of the State of 
; orth Carolina, in the name and in behalf of said professional bondsman, his 
rue and lawful attorney to sell or transfer any securities deposited or that may 
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be deposited, by said professional bondsman with said Commissioner, under 
the laws and regulations requiring a deposit of securities to be made by 
professional bondsmen doing business in the State of North Carolina, insofar 
as the sale or transfer is deemed necessary by the Commissioner of Insurance 
to pay any liability arising under a bond which purports to be given by the 
undersigned bondsman in any county in this State and execution has been 
issued against said bondsman pursuant to a judgment on the bond and the 
same has not been satisfied. The securities so deposited are to be held in trust 
by the Commissioner for the sole protection and benefit of the holder of bail 
bonds executed by, or on behalf of, the undersigned bondsman. IN WITNESS 
WHEREOF, I have hereunto set my hand and affixed my seal this 
Cleves eae), So 
Professional Bondsman 

berovenme, a: Notary Public.in, and, for, the. state of 28 ee 
personally appeared ___+_—=—=——S—S—, a: professional bondsman who 
acknowledged that he executed the foregoing power of attorney. 

GUNES my hand and -Notarial Sealy thisj.c. = 5 day, of 


y) 


Notary Public 
My Commission Expires: ____ 


(1975, c. 619, s. 1; 1999-456, s. 59.) 


Effect of Amendments. — Session Laws amended the form to change the line for date 
1999-456, s. 59, effective January 1, 2000, entry from “19 ” to a blank line. 


§ 58-71-160. Security deposit to be maintained. 


(a) Any professional bondsman, whose security deposits with the Commis- 
sioner are, for any reason, reduced in value below the requirements of this 
Article, shall immediately upon receipt of a notice of deficiency from the 
Commissioner deposit such additional securities as are necessary to comply 
with the law. No professional bondsman shall sign, endorse, execute, or become 
surety on any additional bail bonds, or pledge or deposit any cash, check, or 
other security of any nature in lieu of a bail bond in any county in North 
Carolina until the professional bondsman has made such additional deposit of 
securities as required by the notice of deficiency. 

(b) The Commissioner may deny the renewal of any license held by a 
professional bondsman under this Chapter or may deny the issuance of any 
license applied for by a professional bondsman under this Chapter if, at the 
time of the renewal application or license application, the professional bonds- 
man has not complied with a notice of deficiency under subsection (a) of this 
section. The Commissioner may issue the renewal license or the new license 
upon compliance by the professional bondsman with the notice of deficiency. 
(1975, c. 619, s. 1; 2001-269, s. 2.7.) 


Effect of Amendments. — Session Laws _ leted “of insurance” following “Commissioner,” 
2001-269, s. 2.7, effective October 1, 2001, and substituted “until the professional bondsman” 
applicable to permits or licenses issued or re- for “until such time as he,” and substituted “as 
newed on or after that date, inserted the sub- _ required” for “as shall be required,” and added 
section (a) designation, in subsection (a) de- subsection (b). 
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§ 58-71-165. Monthly report required. 


Each professional bail bondsman and surety bondsman shall file with the 
Commissioner a written report in form prescribed by the Commissioner 
regarding all bail bonds on which the bondsman is lable as of the first day of 
each month showing (i) each individual bonded, (ii) the date the bond was 
given, (iii) the principal sum of the bond, (iv) the State or local official to whom 
given, and (v) the fee charged for the bonding service in each instance. The 
report shall be filed on or before the fifteenth day of each month. Any person 
who knowingly and willfully falsifies a report required by this section is guilty 
of a Class I felony. (1975, c. 619, s. 1; 1989, c. 485, s. 43; 1991, c. 644, s. 20; 1993, 
c. 539, s. 1276; 1994, Ex. Sess., c. 24, s. 14(c); 1998-211, s. 27.) 


§ 58-71-167. Portion of bond premium payments deferred. 


(a) In any case where the agreement between principal and surety calls for 
some portion of the bond premium payments to be deferred or paid after the 
defendant has been released from custody, a written memorandum of agree- 
ment between the principal and surety shall be kept on file by the surety with 
a copy provided to the principal, upon request. The memorandum shall contain 
the following information: 

(1) The amount of the premium payment deferred or not yet paid at the 
time the defendant is released from jail. 

(2) The method and schedule of payment to be made by the defendant to 
the bondsman, which shall include the dates of payment and amount 
to be paid on each date. 

(3) That the principal is, upon the principal’s request, entitled to a copy of 
the memorandum. 

(b) The memorandum must be signed by the defendant and the bondsman, 
or one of the bondsman’s agents, and dated at the time the agreement is made. 
Any subsequent modifications of the memorandum must be in writing, signed, 
dated, and kept on file by the surety, with a copy provided to the principal, 
upon request. (1991, c. 644, s. 22.) 


§ 58-71-168. Records to be maintained. 


All records related to executing bail bonds, including bail bond registers, 
monthly reports, receipts, collateral security agreements, and memoranda of 
agreements, shall be kept separate from records of any other business and 
must be maintained for not less than three years after the final entry has been 
made. (1991, c. 644; s. 22.) 


§ 58-71-170. Examinations. 


(a) Whenever the Commissioner considers it prudent, the Commissioner 
shall visit and examine or cause to be visited and examined by a competent 
person appointed by the Commissioner for that purpose any professional bail 
bondsman, surety bondsman, or runner subject to this Article. For this purpose 
the Commissioner or person making the examination shall have free access to 
all records of the licensee that relate to the licensee’s business and to the 
records kept by any of the licensee’s agents. 

(b) The Commissioner may conduct examinations of surety bondsmen under 


G.S. 58-2-195 as well as under subsecti f thi 1 
1991, ©. 644, 6. 21; 2001-260/s0/5 9) cals oa MamUPUEd pasdeetieed tas tech aka 
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Effect of Amendments. — Session Laws newed on or after that date, rewrote subsection 
2001-269, s. 2.8, effective October 1, 2001, and (a). 
applicable to permits or licenses issued or re- 


§ 58-71-175. Limit on principal amount of bond to be writ- 
ten by professional bondsman. 


No professional bondsman shall become liable on any bond or multiple of 
bonds for any one individual that totals more than one-fourth of the value of 
the securities deposited with the Commissioner at that time, until final 
termination of liability on such bond or multiple of bonds. (1975, c. 619, s. 1; 
Peel. Sad. 1900, C. 455.8, 42.) 


-§ 58-71-180. Disposition of fees. 


Fees collected by the Commissioner pursuant to this Article shall be credited 
to the Department of Insurance Fund created under G.S. 58-6-25. (1963, c. 
1225, s. 32; 1975, c. 619, s. 1; 1991, c. 689, s. 294.) 


§ 58-71-185. Penalties for violations. 


Except as otherwise provided in this Article, any person who violates any of 
the provisions of this Article is guilty of a Class 1 misdemeanor. (1963, c. 1225, 
Sad, 1 /0,.c. 01975. 17 1991 c. 644s, 19: 1993. 6539. s) 473: 1994" Ex, Sess: 
c. 24, s. 14(c); 2000-180, s. 9.) 


Effect of Amendments. — Session Laws Article, any person who violates” for “Any per- 
2000-180, s. 9, effective October 1, 2000, substi- son, firm, association or corporation violating.” 
tuted “Except as otherwise provided in this 


§ 58-71-190. Duplication of regulation forbidden. 


No county, city or town in this State shall license or levy a license tax on bail 
bondsmen nor require such bondsmen to deposit collateral security as a 
condition for continuing to write bail bonds. (1975, c. 619, s. 1.) 


§ 58-71-195. Conflicting laws. 


Section 41.1 of Chapter 105 of the General Statutes of North Carolina and all 
laws and clauses of laws in conflict with the provisions of the Chapter are 
hereby repealed. Provided, however, that in the event of any conflict between 
the provisions of this Chapter and those of Chapter 15A of the General 
Statutes of North Carolina, the provisions of Chapter 15A shall control and 
continue in full force and effect. (1975, c. 619, s. 2.) 


Rditor’s Note. — Section 105-41.1, referred cense fees for professional bondsmen and run- 
to in this section, was repealed by Session Laws ners, see §§ 58-71-55 and 58-71-75. 
1975, c. 619. For present provisions as to li- 
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ARTICLE 72. 
Official Bonds. 


§ 58-72-1. Irregularities not to invalidate. 


When any instrument is taken by or received under the sanction of the board 
of county commissioners, or by any person or persons acting under or in virtue 
of any public authority, purporting to be a bond executed to the State for the 
performance of any duty belonging to any office or appointment, such instru- 
ment, notwithstanding any irregularity or invalidity in the conferring of the 
office or making of the appointment, or any variance in the penalty or condition 
of the instrument from the provision prescribed by law, shall be valid and may 
be put in suit in the name of the State for the benefit of the person injured by 
a breach of the condition thereof, in the same manner as if the office had been 
duly conferred or the appointment duly made, and as if the penalty and 
condition of the instrument had conformed to the provisions of law: Provided, 
that no action shall be sustained thereon because of a breach of any condition 
thereof or any part of the condition thereof which is contrary to law. (1842, c. 
61;,R.G;,.¢):/8,.s:,.9; 1869-70, coL69, s) 16; Code, su i391: Revs. 2/920 ec 


324.) 


Editor’s Note. — Articles 72 through 77 are 
former Chapter 109. Chapter 109 has been 
recodified as Articles 72 through 77 of Chapter 
58 pursuant to Sessions Laws 1987, c. 752, s. 9, 
as amended by Session Laws 1987 (Reg. Sess., 
1988)2¢) 975; Sand: 


/ 


Legal Periodicals. — For article concerning 
contracts and referring generally to this sec- 
tion, see 13 N.C.L. Rev. 65 (1935). 


CASE NOTES 


In General. — This section does not have 
the effect of introducing into an official bond 
provisions which are not, but ought to have 
been, inserted in the conditions, so as to extend 
the liabilities of the obligors; but the purpose is 
to cure certain defects and irregularities in 
conferring the office and accepting the instru- 
ment, and to maintain its validity as an official 
undertaking, as far as it goes, notwithstanding 
the penalty or condition may vary from those 
prescribed by law. State ex rel. Jordan v. Pool, 
27 N.C. 105 (1844); State ex rel. Merrill v. 
McMinn, 29 N.C. 345 (1847); State ex rel. 
Murray v. Jones, 29 N.C. 359 (1847); Commis- 
sioners of Wake County v. Magnin, 86 N.C. 286 
(1882). See also Midgett v. Nelson, 214 N.C. 
396, 199 S.E. 393 (1938), 

Retroactive Operation. — The section had 
a retroactive operation. State ex rel. Jordan v. 
Pool, 27 N.C. 105 (1844): State ex rel. Murray v. 
Jones, 29 N.C. 359 (1847). 

Official bonds should be liberally con- 
strued and any variance in the condition of 
such an instrument from the provisions pre- 
scribed by the law will usually be treated as an 
irregularity, in view of this section, but this 
principle does not abrogate the freedom of con- 
tract. City of Washington v. Trust Co., 205 N.C. 


382, 171 S.E. 438 (1933); Town of Scotland 
Neck v. Western Sur. Co., 301 N.C. 331, 271 
S.E.2d 501 (1980). 

Nor does this rule preclude the parties from 
contracting in the bond for liability for a shorter 
period than the official term of office of the 
principal. City of Washington v. Trust Co., 205 
N.C. 382, 171 S.E. 438 (1933). 

But where a bond is clear and unambig- 
uous in its language, the terms of the bond 
cannot be extended. Town of Scotland Neck 
v. Western Sur. Co., 301 N.C. 331, 271 S.E.2d 
501 (1980). 

Validity as Common-Law or Voluntary 
Bonds. — A statutory bond, not duly executed, 
or not conditioned as required by statute, may 
be sustained as a common-law or voluntary 
bond. Chambers v. Witherspoon, 10 N.C. 42 
(1824); Justices of Cumberland v. Armstrong, 
14 N.C. 284 (1831); Justices of Currituck v. 
Dozier, 14 N.C. 287 (1831); Williams v. 
Ehringhaus, 14 N.C. 297 (1831); Vanhook v. 
Barnett, 15 N.C. 268 (1833); Davis v. 
Somerville, 15 N.C. 382 (1834); State ex rel. 
Davis v. McAlpin, 26 N.C. 140 (1843); Reid v. 
Humphreys, 52 N.C. 258 (1859). | 

County A.B.C. Board as Obligee. — The 
naming of county A.B.C. board as obligee in 
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bond, rather than State, works no limitation of 
its character as official bond and affords no 
escape from its obligations as such. Jordan v. 
Harris, 225 N.C. 763, 36 S.E.2d 270 (1945). 

Name of Constable Omitted. — Where a 
constable’s official bond was signed by the obli- 
gors but a blank was left for the name of the 
constable, the omission was not cured by this 
section. Grier v. Hill, 51 N.C. 572 (1859). 

Failure to Register Constable’s Bond. — 
An irregularity, such as want of registration, 
will not, under this section, invalidate a consta- 
ble’s bond. Warren v. Boyd, 120 N.C. 56, 26 S.E. 
700 (1897). 

Failure to Name Conditions in Sheriff’s 
Bond. — Failure to name conditions required 
by § 162-8, relating to sheriff’s bonds, will not, 
under this section, invalidate the bond given. 
State ex rel. Bd. of Comm’rs v. Sutton, 120 N.C. 
298, 26 S.E. 920 (1897). 

Mistake in Name of Ward in Guardian’s 
Bond. — Where, in the order of a county court 
appointing a guardian, the name Margaret is 
by mistake inserted as that of the ward instead 
of Miranda, a bond taken according to the 
proper requisitions, with the right name re- 
cited, will, under the operation of this section, 
be sustained as an official bond. Shuster v. 
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Perkins, 46 N.C. 325 (1854). 

No Penalty Named in Guardian’s Bond. 
— Where defendants signed a bond intending 
to make it the guardian bond of their principal, 
but there was no penalty named in the bond the 
same being filled in subsequent to the signa- 
ture, it was held that this section does not 
apply, as it is confined to bonds wherein the 
amount of penalty varies from that fixed by law, 
being either more or less than the amount. 
Rollins v. Ebbs, 137 N.C. 355, 49 S.E. 341 
(1904); Rollins v. Ebbs, 138 N.C. 140, 50 S.E. 
577 (1905). 

Who May Sue. — The chairman of a board of 
fence commissioners, although not named in 
the tax collector’s bond, may bring suit on the 
same under this section, when the latter fails to 
pay the money collected for the erection of 
fences. Speight v. Staton, 104 N.C. 44, 10 S.E. 
86 (1889). 

Where a register of deeds issued a license for 
the marriage of a girl under 18 without the 
consent of her father, the father is the person 
injured within the meaning of this section. 
Joyner v. Roberts, 112 N.C. 111, 16 S.E. 917 
(1893). 

Cited in Barnes v. Lewis, 73 N.C. 138 (1875). 


§ 58-72-5. Penalty for officer acting without bond. 


Every person or officer of whom an official bond is required, who presumes to 
discharge any duty of his office before executing such bond in the manner 
prescribed by law, is liable to a forfeiture of five hundred dollars ($500.00) to 
the use of the State for each attempt so to exercise his office. The clear proceeds 
of forfeitures provided for in this section shall be remitted to the Civil Penalty 
and Forfeiture Fund in accordance with G.S. 115C-457.2. (R.C., c. 78, s. 83: 
Code, = 13c2; Rev., s. 278: C.S.,s. 325; 1998-215, 's. 91.) 


CASE NOTES 


Stated in Moffitt v. Davis, 205 N.C. 565, 172 
S.E. 317 (1934). 


Quoted in Langley v. Taylor, 245 N.C. 59, 95 
S.E.2d 115 (1956). 


§ 58-72-10. Condition and terms of official bonds. 


Every treasurer, sheriff, coroner, register of deeds, surveyor, and every other 
officer of the several counties who is required by law to give a bond for the 
faithful performance of the duties of his office, shall give a bond for the term of 
the office to which such officer is chosen. (1869-70, c. 169; 1876-7, c. 275, s. 5; 
Code, s. 1874; 1895, c. 207, s. 4; 1899, c. 54, s. 54; Rev., s. 308; C.S., s. 326; 1985, 


c. 438.) 


CASE NOTES 


Quoted in State ex rel. Cain v. Corbett, 235 
N.C. 33, 69 S.E.2d 20 (1952). 
Stated in Moffitt v. Davis, 205 N.C. 565, 172 


S.E. 317 (1934); Town of Scotland Neck v. 
Western Sur. Co., 301 N.C. 331, 271 S.E.2d 501 
(1980). 
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§ 58-72-15. When county may pay premiums on bonds. 


In all cases where the officers or any of them named in G.S. 58-72-10 are 
required to give a bond, the county commissioners of the county in which said 
officer or officers are elected are authorized and empowered to pay the 
premiums on the bonds of any and all such officer or officers. The board of 
commissioners of any county are further authorized and empowered to require 
individual or blanket bonds for any or all assistants, deputies or other persons 
regularly employed in the offices of any such county officer or officers, such 
bond or bonds to be conditioned upon faithful performance of duty, and, in the 
event of such requirement, to pay the premiums on such individual or blanket 
bonds. (1937, c. 440; 1953, c. 799.) 


§ 58-72-20. Annual examination of bonds; _ security 
strengthened. 


The bonds of the officers named in G.S. 58-72-10 shall be carefully examined 
on the first Monday in December of every year, and if it appears that the 
security has been impaired, or for any cause become insufficient to cover the 
amount of money or property or to secure the faithful performance of the duties 
of the office, then the bond shall be renewed or strengthened, the insufficient 
security increased within the limits prescribed by law, and the impaired 
security shall be made good; but no renewal, or strengthening, or additional 
security shall increase the penalty of said bond beyond the limits prescribed for 
the term of office. (1869-70, c. 169; 1876-7, c. 275, s. 5; Code, s. 1874; 1895, c. 
207, s. 4; 1899, c. 54, s. 54; Rev., s. 308; C.S., s. 327.) 


Cross References. — As to amount of bond amount of bond of registers of deeds, see § 161- 
of coroners, see § 152-3. As to amount of bond 4. As to amount of bond of sheriffs, see § 162-8. 
of local finance officer, see § 159-29. As to 


§ 58-72-25. Effect of failure to renew bond. 


Upon the failure of any such officer to make such renewal of his bond, it is 
the duty of the board of commissioners, by an order to be entered of record, to 
declare his office vacant, and to proceed forthwith to appoint a successor, if the 
power of filling the vacancy in the particular case is vested in the board of 
commissioners; but if otherwise, the said board shall immediately inform the 
proper person having the power of appointment of the fact of such vacancy. 
(1869-70, c. 169, s. 2; Code, s. 1875; Rev., s. 3093. Cp weraZou 


§ 58-72-30. Justification of sureties. 


Every surety on an official bond required by law to be taken or renewed and 
approved by the board of commissioners shall take and subscribe an oath 
before the chairman of the board or some person authorized by law to 
administer an oath, that he is worth a certain sum (which shall be not less than 
one thousand dollars ($1,000)) over and above all his debts and liabilities and 
his homestead and personal property exemptions, and the sum thus sworn to 
shall in no case be less in the aggregate than the penalty of the bond. But 
nothing herein shall be construed to abridge the power of the said board of 
rommussioners to require the personal presence of any such surety before the 
board when the bond is offered, or at such subsequent time as the board may 
fix, for examination as to his financial condition or other qualifications as 


surety. (1869-70, c. 169, s. 3; 1879, c. 207; Code, s. 1876; 1889, c. 7; 1891, c. 385; 
LO ica sO hev vs) 310; C.S:, 5. 329.) 
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§58-72-50 


CASE NOTES 


Purpose and Effect of Section. — The 
intent of this section was to provide a state- 
ment under oath to show the solvency of the 
sureties and afford information to the county 
commissioners under like sanction that the 


doctrine of contribution as it relates to the 
rights of the sureties to contribution between 
themselves. Board of Comm’rs v. Dorsett, 151 
N.C. 307, 66 S.E. 132 (1909). 


Cited in State ex rel. Cole v. Patterson, 97 


aggregate amount of the bond equaled the NGC. 360, 2 S.E. 262 (1887). 


penalty required, and it does not affect the 


§ 58-72-35. Compelling justification before judge; effect of 
failure. 


When oath is made before any judge of the superior court by five respectable 
citizens of any county within his district that after diligent inquiry made they 
verily believe that the bond of any officer of such county, which has been 
accepted by the board of commissioners, is insufficient either in the amount of 
the penalty or in the ability of the sureties, it is the duty of such judge to cause 
a notice to be served upon such officer requiring him to appear at some stated 
time and place and justify his bond by evidence other than that of himself or 
his sureties. If this evidence so produced fails to satisfy the judge that the bond 
is sufficient, both in amount and the ability of the sureties, he shall give time 
to the officer not exceeding 20 days, to give another bond, fixing the amount of 
the new bond, when there is a deficiency in that particular. And upon failure of 
the said officer to give a good bond to the satisfaction of the judge within the 20 
days, the judge shall declare the office vacant, and if the appointment be with 
himself, he shall immediately proceed to fill the vacancy; and if not, he shall 
notify the persons having the appointing power that they may proceed as 
aforesaid. (1874-5, c. 120; Code, s. 1885; Rev., s. 316; C.S., s. 330.) 


CASE NOTES 


Cited in Mitchell v. Kilburn, 74 N.C. 483 
(1876). 


§ 58-72-40. Successor bonded; official bonds considered 
liabilities. 

The person so appointed shall give bond before the judge, and the bond so 
given shall in all respects be subject to the requirements of the law in relation 
to official bonds; and all official bonds shall be considered debts and liabilities 
within the meaning of G.S. 58-72-30. (1874-5, c. 120, s. 2; Code, s. 1886; Rev., 
Seer. S. oo 1) | 


§ 58-72-45. Judge to file statement of proceedings with 
commissioners. 


When a vacancy is declared by the judge, he shall file a written statement of 
all his proceedings with the clerk of the board of commissioners, to be recorded 
by him. (1874-5, c. 120, s. 3; Code, s. 1887; Rev., s. 318; C.S., s. 332.) 


§ 58-72-50. Approval, acknowledgment and custody of 
bonds. 


The approval of all official bonds taken or renewed by the board of 
commissioners shall be recorded by their clerk. Every such bond shall be 
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acknowledged by the parties thereto or proved by a subscribing witness, before 
the chairman of the board of commissioners, or before the clerk of the superior 
court, registered in the register’s office in a separate book to be kept for the 
registration of official bonds, and the original bond, with the approval of the 
commissioners endorsed thereon and certified by their chairman, shall be 
deposited with the clerk of the superior court, except the bond of said clerk, 
which shall be deposited with the register of deeds, for safekeeping. Provided 
that an official bond executed as surety by a surety company authorized to do 
business in this State need not be acknowledged upon behalf of the surety 
when such bond is executed under seal in the name of the surety by an agent 
or attorney-in-fact by authority of a power of attorney duly recorded in the 
office of the register of deeds of such county and such bond may be recorded by 
the register of deeds without an order of probate entered by the clerk of the 
superior court. (1869-70, c. 169, s. 4; 1879, c. 207, s. 2; Code, s. 1877; Rev., s. 
S114 OS e sadc3 9b mel) 


§ 58-72-55. Clerk records vote approving bond; penalty for 
neglect. 


It is the duty of the clerk of the board of commissioners to record in the 
proceedings of the board the names of those commissioners who are present at 
the time of the approval of any official bond, and who vote for such approval. 
Every clerk neglecting to make such record, besides other punishment, shall 
forfeit his office. Any commissioner may cause his written dissent to be entered 
on the records of the board. (1790, c. 327, P.R.; 1809, c. 777, P.R.; R.C., c. 78, s. 
15-1869-70. co 169 se5, Code, s I88ilehey  s73 14: Cp e350.) 


/ 


CASE NOTES 


This section serves to show the light in garded by the legislature. See Rawls v. Deans, 
which individual responsibility is re- 11N.C. 299 (1826). 


§ 58-72-60. When commissioner liable as surety. 


Every commissioner who approves an official bond, which he knows to be, or 
which by reasonable diligence he could have discovered to have been, insuffi- 
cient in the penal sum, or in the security thereof, shall be liable as if he were 
a surety thereto, and may be sued accordingly by any person having a cause of 


are on said bond. (1869-70, c. 169, s. 6; Code, s. 1879; Rev., s. 313; C.S., s. 


CASE NOTES 


Section Supplements § 162-12. — This loss by reason of their failure to perform their 
section supplements and somewhat extends the ministerial duty of requiring bond of a clerk of 
provision of § 162-12, relating to the liability of _ the superior court. Moffitt v. Davis, 205 N.C. 
sureties on a_sheriff’s bond. Hudson _ v. DOOmwLd ge. ab hk OoA): 


McArthur, 152 N.C. 445, 67 S.E. 995 (1910). As to joinder of parties and causes of 
Liability of Commissioners. — Constru- action, see Ellis v. Brown, 217 N.C. 787, 9 
ing this section and former § 153-9 together, it S.E.2d 467 (1940). 

was held that the county commissioners may be Cited in State ex rel. Cole v. Patterson, 97 


held individually liable by a person sustaining N.C. 360, 2 S.B. 262 (1887). 
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§ 58-72-65. Record of board conclusive as to facts stated. 


In all actions under G.S. 58-72-60 a copy of the proceedings of the board of 
commissioners in the particular case, certified by their clerk under his hand 
and the seal of the county, is conclusive evidence of the facts in such record 


een and set forth. (1869-70, c. 169, s. 8; Code, s. 1881; Rev., s. 314; C.S., s. 


§ 58-72-70. Person required to approve bond not to be 
surety. 


No member of the board of commissioners, or any other person authorized to 
take official bonds, shall sign as surety on any official bond upon the sufficiency 
of which the board of which he is a member may have to pass. (1874-5, c. 120, 
s. 3; Code, s. 1887; Rev., s. 315; C.S., s. 337.) 


ARTICLE 73. 
Bonds in Surety Company. 


§ 58-73-1. State officers may be bonded in surety company. 


All persons who are required to give bond to the State of North Carolina to 
be received by the Governor or by any department of the State government, in 
lieu of personal security, may give as security for said bond and for the 
performance of the duties named in the said bond any indemnity or guaranty 
company authorized to do business in the State of North Carolina, subject to 
such regulations as the Governor or department may prescribe, and with 
power in them to demand additional security at any time. Any person 
presenting any indemnity or guaranty company as surety shall accompany his 
bond with a statement of the Insurance Commissioner as to the condition of 
such company as required by law. (1901, c. 754; Rev., s. 272; C.S., s. 338.) 


CASE NOTES 


Bond Construed Against Company. — A__ Tarboro v. Fidelity & Deposit Co., 128 N.C. 366, 
surety bond shall be construed most strongly 385S.E. 908 (1901), discussing compliance with 
against the company and most favorably to its requirement of notice of default. 
general intent and essential purpose. Bank of 


§ 58-73-5. When surety company sufficient surety on 
bonds and undertakings. 


A bond or undertaking by the laws of North Carolina required or permitted 
to be given by a public official, fiduciary, or a party to an action or proceeding, 
conditioned for the doing or not doing of an act specified therein, shall be 
sufficient when it is executed or guaranteed by a corporation authorized in this 
State to act as guardian or trustee, or to guarantee the fidelity of persons 
holding places of public or private trust, or to guarantee the performance of 
contracts, other than insurance policies, or to give or guarantee bonds and 
undertakings in actions or proceedings. 

The bond or undertaking of a corporation having such power shall be 
sufficient, although the law or regulation in accordance with which it is given 
requires two or more sureties, or requires the sureties to be residents or 
freeholders. But the clerk of the superior court may exercise his discretion as 
to accepting such a corporation’s surety on the bonds of fiduciaries or parties to 
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actions or proceedings. (1895, c. 270; 1899, c. 54, 8.45; 1901, c. 706; Rev., s. 273; 
GiS= 5.339) 


' CASE NOTES 


Same Liability as an Individual. — A _ causes loss to the ward’s estate. State ex rel. 
surety corporation allowed by this section to Roebuck v. National Sur. Co., 200 N.C. 196, 156 
give guardian bonds is held to the same lability S.E. 531 (1931). 
on a bond given by it as an individual would be, Cited in Pierce v. Pierce, 197 N.C. 348, 148 
and is responsible to the ward when the guard- SF. 438 (1929). 
ian’s failure to properly perform his duties 


§ 58-73-10. Clerk to notify county commissioners of condi- 
tion of company. : i 


Each clerk of the superior court shall furnish the chairman of the board of 
county commissioners of his county with notice of each surety company 
licensed in this State, and of each surety company whose license has been 
revoked, in which any officer of the county has been bonded. (Rev., ss. 295, 
4803;.C.S., s..340.) 


§ 58-73-15. Release of company from liability. 


A company executing such bond, obligation or undertaking, may be released 
from its liability or security on the same terms as are or may be by law 
prescribed for the release of individuals upon any such bonds, obligations or 
undertakings. (1899, c. 54, s. 48; Rev., s. 274; C.S., s. 341.) 


CASE NOTES 


Company May Be Released Only by Get- Defalcations after Expiration of Term of 
ting Off Bond. — Under this section a surety Office. — A surety company is not liable for 
company can be released from its liability on a  defalcations committed after the expiration of 
bond only by getting off the bond. Bank of the term of office to which the bond refers. 
Tarboro v. Fidelity & Deposit Co., 128 N.C. 366, Blades v. Dewey, 136 N.C. 176,48 S.E. 627 
38 S.E. 908 (1901). (1904). 


§ 58-73-20. Company not to plead ultra vires. 


Any company which executes any bond, obligation or undertaking under the 
provisions of this Article is estopped, in any proceeding to enforce the liability 
which it assumes to incur, to deny its corporate power to execute such 
instrument or assume such liability. (1899, c. 54, s. 49; 1901, c. 706, s. 1, subsec. 
Sp lhevers.27o; C.S.5, 342) 


§ 58-73-25. Failure to pay judgment is forfeiture. 


Ifa surety company against which a judgment is recovered fails to discharge 
the same within 60 days from the time such final judgment is rendered, it shall 
forfeit its right to do business in this State, and the Insurance Commissioner 
shall cancel its license. (1901, e. (06,8, li -subsecb:Revies2 275: 1G .pes-454a)) 


$ 58-73-30. On presentation of proper bond officer to be 
inducted. | 


Poor ae weaaon to the person authorized by law to take, accept and file 
olicial bonds, of any bond duly executed in the penal sum required by law by 
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the officer chosen to any such office, as principal, and by any surety company, 
as security thereto, whose insurance or guaranty is accepted as security upon 
the bonds of United States bonded officials (such insurance company having 
complied with the insurance laws of the State of North Carolina), or by any 
other good and sufficient security thereto, such bond shall be received and 
accepted as sufficient, and the principal thereon shall be inducted into office. 
(1899, c. 54, s. 53; 1901, c. 706, s. 1, subsec. 5; Rev., s. 276; C.S., s. 344.) 


CASE NOTES 


Estoppel to Deny Validity of Bond. — 
Although the failure of the treasurer to sign a 
bond was an irregularity under this section, 
both the treasurer and the surety recognized 


in substitution, and both were estopped to deny 
the validity of the first bond on the ground of 
such irregularity. State ex rel. Bd. of Comm’rs v. 
Inman, 203 N.C. 542, 166 S.E. 519 (1932). 


their liability thereon by offering a second bond 


§ 58-73-35. Expense of fiduciary bond charged to fund. 


A receiver, assignee, trustee, committee, guardian, executor or administra- 
tor, or other fiduciary required by law to give a bond as such, may include as 
part of his lawful expenses such sums paid to such companies for such 
suretyship to the extent of bond premiums actually paid per annum on the 
account of such bonds as the clerk, judge or court may allow. (1901, c. 706, s. 
1, subsec. 5; Rev., s. 277; C.S., s. 345; 1939, c. 382.) 


ARTICLE 74. 


Mortgage in Lieu of Bond. 


§ 58-74-1. Mortgage in lieu of required bond. 


An administrator, executor, guardian, collector or receiver, or an officer 
required to give an official bond, or the agent or surety of such person or officer, 
may execute a mortgage on real estate, of the value of the bond required to be 
given by him to the State of North Carolina, conditioned to the same effect as 
the bond should be, were the same given, with a power of sale, which power of 
sale may be executed by the clerk of the superior court, with whom said 
mortgage shall be deposited, upon a breach of any of the conditions of said 
mortgage, after advertisement for 30 days. (1874-5, c. 103, s. 2; Code, s. 118; 
-Rev., s. 265; C.S., s. 346.) 


CASE NOTES 


tion, to be regarded as a mortgage, or deed in 


Mortgage of Intestate’s Property. — A 
trust, and accordingly registered as the law 


mortgage by an administrator on property of 


his intestate to which the administrator is heir 
does not comply with an order to increase the 
bond, as such a mortgage does not increase the 
penalty. Sellars v. Faulk, 118 N.C. 573, 24 S.E. 
430 (1896). 

Failure to Record. — The mortgage or deed 
in trust permitted by this section, to be given in 
lieu of an official bond, is, as to proper registra- 


required, construing the statute strictly, as re- 
quires; and its entry upon the records in the 
clerk’s office as a bond, alone, without recording 
it in its proper place as a mortgage is insuffi- 
cient to give notice to, or priority of lien, over a 
deed of a subsequent purchaser of the land. 
Hooper v. Tallassee Power Co., 180 N.C. 651, 
105 S.E. 327 (1920). 
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§ 58-74-5. Mortgage in lieu of security for appearance, 
costs, or fine. 


Any person required to give a bond or undertaking, or required to enter into 
a recognizance for his appearance at any court, in any criminal proceeding, or 
for the security of any costs or fine in any criminal action, may also execute a 
mortgage on real or personal property of the value of such bond or recogni- 
zance, payable to the State of North Carolina, conditioned as such bond or 
recognizance would be required, with power of sale, which power shall be 
executed by the clerk in whose court said mortgage is executed, upon a breach 
of any of the conditions of said mortgage. 

No such mortgage on real property executed for the security for costs or fine 
shall allow a longer time for payment of said costs or fine than six months from 
the execution thereof, and no mortgage on personal property a longer time 
than three months, except in cases of appeal, when the time allowed shall be 
counted from the date of the final decision in the cause. 

All legitimate expenses of sale, which shall only be made after due adver- 
tisement according to law, shall be paid out of the proceeds of the sale. (1874-5, 
c. 103, s. 3; Code, s. 120; 1891, c. 425, ss. 1, 2, 3; Rev., s. 266; C.S., s. 347; 1973, 
c. 108, s. 57.) 


CASE NOTES 


Applicability to Justice’s Court. — This 
section, as it read in the Code of 1883, had no 
application in courts of justices of the peace. 
Comron v. Standland, 103 N.C. 207, 9 S.E. 317 
(1889). 

Foreclosure and Sale. — The clerk of the 
superior court may foreclose a mortgage on 
land given by plaintiff to secure costs of his 
action when the costs are awarded against him, 
or the clerk may report the matter to the court 
for a decree of sale by himself, the latter being 
the better practice to insure a safer title and 
prevent a needless sacrifice. Clark v. Fairly, 175 
N.C. 342, 95 S.E. 550 (1918). 

When the superior court, in term, acting 
through the presiding judge, has duly acquired 
jurisdiction to decree foreclosure, it is his duty 
to supervise the sale and see that the land 


brings a fair price; and when such sale has not 
been made accordingly, he may set aside the 
sale, and permit the plaintiff to pay the costs 
properly chargeable against him. Clark v. 
Fairly, 175 N.C. 342, 95 S.E. 550 (1918). 

It is proper for the court to confirm the sale, 
and possibly it is necessary for him to do so. 
Clarks v;. Fairly, .l75. N.C. 6342, (955.1650 
(1918). 

A decree of confirmation of the sale of lands to 
pay the cost of an action under a mortgage 
given to secure them, under this section, may 
be set aside by the judge during the term of the 
superior court at which it was entered. Clark v. 
Fairly, 175 N.C.-342, 95 S.E. 550 (1918). 

Cited in State ex rel. Solicitor v. Jenkins, 121 
N.C. 637, 28 S.E. 413 (1897). 


§ 58-74-10. Cancellation of mortgage in such proceedings. 


Any mortgage given by any person in lieu of bond as administrator, executor, 
guardian, collector, receiver or as an officer required to give an official bond, or 
as agent or surety of such person or officer, or in lieu of bond or undertaking or 
recognizance for his appearance at any court in any criminal proceeding, or for 
the security of any cost or fine in a criminal action which has been registered, 
when such party as administrator, executor, guardian, collector, or receiver has 
filed his final account and when the time required by statute for the bond given 
by any administrator, executor, guardian, collector, or receiver to remain in 
force for the purpose of action thereon has expired, or when the officer required 
to give an official bond has fully complied with the conditions of such bond and 
the time within which suit is allowed by law to be brought thereon has expired, 
or when the person giving such mortgage in lieu of bond has made his 
appearance at the court to which he was bound and did not depart the court 
without leave, or paid the cost or fine required, may be canceled or discharged 
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by the clerk of the superior court of the county where such action was pending 
or where the mortgage in lieu of bond is recorded by entry of “satisfaction” upon 
the margin of the record where such mortgage is recorded in the presence of 
the register of deeds, or his deputy, who shall subscribe his name as a witness 
thereto, and such cancellation shall have the effect to discharge and release all 
the right, title and interest of the State of North Carolina in and to the 
property described in such mortgage. (1905, c. 106; Rev., s. 267: (CSP sh o4c: 
fe Ce OeSs. Mi A995) Gh 52 acenle) 


§ 58-74-15. Validating statute. 


All acts heretofore done by the several superior court clerks, cancelling or 
satisfying any mortgage, or other instruments, herein mentioned and specified 
are hereby validated. (1925, c. 252, s. 2.) 


§ 58-74-20. Clerk of court may give surety by mortgage 
deposited with register. 


In all cases where the clerk of the superior court may be required to give 
surety, he may deposit a mortgage with the register of deeds, payable to the 
State, and conditioned, as the bond would have been required, with power of 
sale. The power of sale shall be executed by the register of deeds, upon a breach 
of any of the conditions of said mortgage; and the register of deeds shall in all 
cases immediately register the same, at the expense of the said clerk. (1874-5, 
c. 103, s. 6; Code, s. 122; Rev., s. 268; C.S., s. 349.) 


§ 58-74-25. Mortgage in lieu of bond to prosecute or de- 
fend in civil case. 


It is lawful for any person desiring to commence any civil action or special 
proceeding, or to defend the same, his agent or surety, to execute a mortgage 
on real estate of the value of the bond or undertaking required to be given, at 
the beginning of said action, or at any stage thereof, to the party to whom the 
bond or undertaking would be required to be made, conditioned to the same 
effect as such bond or undertaking, with power of sale, which power of sale may 
be executed upon a breach of any of the conditions of the said mortgage after 
advertisement for 30 days. (1874-5, c. 103, s. 1; Code, s. 117; Rev., s. 269; C.S.., 
s. 35.) 


For comment on access of indigents into the 
civil courtroom, see 49 N.C.L. Rev. 683 (1971). 


Legal Periodicals. — For note on the North 
Carolina public assistance lien law and current 
constitutional doctrine, see 49 N.C.L. Rev. 519 
(1971). 


CASE NOTES 


Section Strictly Observed. — This section 
is exceptional in its provisions, and must be 
strictly observed. Eshon v. Board of Comm'rs, 
QING: 75 (1886): 

Undertaking on Appeal. — If it be granted 
that this section applies to an undertaking on 
appeal, the section was not complied with 
where the appellant deposited with the clerk a 
bond due to himself and secured by a mortgage 
as a substitute for the undertaking. Eshon v. 
Board of Comm’rs, 95 N.C. 75 (1886). 


Section Does Not Require Mortgage. — 
This section does not authorize the court to 
require a party to execute a mortgage of real 
estate in the case therein provided for. It simply 
allows the party of whom an undertaking may 
be required in such cases to give such mortgage 
instead of it, and the former must be for the 
same amount as the latter. Wilson v. Fowler, 
104 N.C. 471, 10 S.E. 566 (1889). 

Not Applicable to Justice’s Court. — This 
section had no application in courts of justices 
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of the peace. Comron v. Standland, 103 N.C. 
207, 9 S.E. 317 (1889). 

Third Person Executing Mortgage for 
Defendant. — Where a mortgage is given by a 
third person for the defendant in an action, as 
is permitted by this section, and the mortgagor 


CH. 58. INSURANCE 


§58-75-1, 


gaged property, it was held, upon the plaintiff’s 
recovering from the defendant, that the mort- 
gagor has no such interest as will allow him to 
interfere with the plaintiff’s rights under his 
judgment. Ryan v. Martin, 104 N.C. 176, 10 
S.E. 169 (1889). 


subsequently purchases a part of the mort- 


§ 58-74-30. Affidavit of value of property required. 


In all cases where a mortgage is executed, as hereinbefore permitted, it is the 
duty of the clerk of the court in which it is executed to require an affidavit of 
the value of the property mortgaged to be made by at least one witness not 
interested in the matter, action or proceeding in which the mortgage is given. 
(1874-5, c. 103,'s. 4; Code; s. 121% Rev.,'s. 270; CS.) dol; 1973" c. 10578. 55°) 


§ 58-74-35. When additional security required. 


If, from any cause, the property mortgaged in lieu of a bond becomes of less 
value than the amount of the bond in lieu of which the mortgage is given, and 
it so appears upon affidavit of any person having any interest in the matter as 
a security for which the mortgage was given, it is the duty of the mortgagor to 
give additional security by a deposit of money, or the execution of a mortgage 
on more property, or justify as required in cases where bond or undertaking is 
given. (1874-5, c. 103, s. 5; Code, s. 119; Rev., s: 271; C.S., s. 352.) 


ARTICLE 75. 
Deposit in Lieu of Bond. 


§ 58-75-1. Deposit of cash or securities in lieu of bond; 
conditions and requirements. 


In heu of any written undertaking or bond required by law in any matter, 
before any court of the State, the party required to make such undertaking or 
bond may make a deposit in cash or securities of the State of North Carolina 
or of the United States of America, of the amount required by law or, in the case 
of fiduciaries, of the amount of the trust, in lieu of the said undertaking or bond 
and such deposit shall be subject to all of the same conditions and require- 
ments as are provided for in written undertakings or bonds, in lieu of which 
such deposit is made. (1923, c. 58; C.S., s. 352(a); 1947, c. 936.) 


Legal Periodicals. — For comment on this 
section, see 1 N.C.L. Rev. 283 (1923); 25 N.C.L. 
Rev. 384 (1947). 


CASE NOTES 


Waiver of Exemptions. — When husband 
elected to deposit cash bond in lieu of surety 
bond to stay the execution of a judgment 
against him for spousal support and breach of 
separation agreement, husband waived any ex- 
emption to which he otherwise may have been 
entitled. Barrett v. Barrett, 122 N.C. App. 264, 
468 S.E.2d 264 (1996), 


Since the primary purpose of a bond is to 


provide a source of funds to be applied to the 
satisfaction of a valid judgment, as a matter of 
public policy, a party is not permitted to post a 
cash bond to stay execution of a money judg- 
ment and then avoid forfeiture of the bond after 
default by claiming debtor’s exemptions. 
Barrett v. Barrett, 122 N.C. App. 264, 468 
S.E.2d 264 (1996). 
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ARTICLE 76. 


Actions on Bonds. 


§ 58-76-1. Bonds in actions payable to court officer may be 
sued on in name of State. 


Bonds and other obligations taken in the course of any proceeding at law, 
under the direction of the court, and payable to any clerk, commissioner, or 
officer of the court, for the benefit of the suitors in the cause, or others having 
an interest in such obligation, may be put in suit in the name of the State. 
(R.C., c. 13,.s, 11; Code, s. 51; Rev., s. 280; C.S., s. 353.) 


CASE NOTES 


Quoted in Lackey v. Pearson, 101 N.C. 651, 
8 S.E. 121 (1888). 


§ 58-76-5. Liability and right of action on official bonds. 


Every person injured by the neglect, misconduct, or misbehavior in office of 
any clerk of the superior court, register, surveyor, sheriff, coroner, county 
treasurer, or other officer, may institute a suit or suits against said officer or 
any of them and their sureties upon their respective bonds for the due 
performance of their duties in office in the name of the State, without any 
assignment thereof; and no such bond shall become void upon the first 
recovery, or if judgment is given for the defendant, but may be put in suit and 
prosecuted from time to time until the whole penalty is recovered; and every 
such officer and the sureties on his official bond shall be liable to the person 
injured for all acts done by said officer by virtue or under color of his office. 
Pyar sos. Ss. 1, PR eiee2b re 9sPRe 1883, ¢2 1 awe acitoyse ls 1869-70me: 
169, s: 10; Code, s. 1883; Rev., s. 281; C.S., s. 354; 1973, c. 108, s. 59; 1997-14, 
s. 2.) 


Legal Periodicals. — For a survey of 1996 
developments in constitutional law, see 75 
N.C.L. Rev. 2281 (1997). 

For a survey of 1996 developments in tort 
law, see 75 N.C.L. Rev. 2468 (1997). 


Cross References. — As to surety waiving 
his rights under §§ 58-76-1 through 58-76-10 
by appearing and answering in a summary 
proceeding, see § 58-76-15 and the note 
thereto. 


CASE NOTES 


soon as the breach occurs, except that it is to be 


Abrogation of Common Law Immunity. 
— By expressly providing for a cause of action 
based on the negligence of public officers acting 
in their official capacity under this section, the 
General Assembly has abrogated common law 
immunity where a public official causes injury 
through “neglect, misconduct, or misbehavior” 
in the performance of his official duties or 
under color of his office. Slade v. Vernon, 110 
N.C. App. 422, 429 S.E.2d 744 (1993). 

Leave of Court Unnecessary. — This sec- 
tion gives in express terms the right to bring 
one or more suits upon one or more of the bonds 
to “every injured person,” not on leave from the 
court, but absolutely and unconditionally so 


instituted in the name of the State. Boothe v. 
Upchurch, 110 N.C. 62, 14 S.E. 642 (1892); Reid 
v. Holden, 242 N.C. 408, 88 S.E.2d 125 (1955). 

Sections Construed Together. — This sec- 
tion and § 58-76-20 relate to the same subject 
matter, are part of one and the same statute, 
and must be construed together. State ex rel. 
Underwood v. Watson, 223 N.C. 437, 27 S.E.2d 
144 (1943). 

Remedies Against Superior Court 
Clerks. — North Carolina statutes provide two 
separate and distinct remedies against clerks of 
the superior court — one in behalf of the 
injured individual for a specific fund to which 
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he is entitled or on account of a particular 
wrong committed against him by the officer, as 
provided in this section; and one in behalf of the 
new clerk against his predecessor in office to 
recover possession of records, books, papers 
and money in the hands of the outgoing clerk by 
virtue or under color of his office, as provided 
for in former § 2-22. State ex rel. Underwood v. 
Watson, 223 N.C. 437, 27 S.E.2d 144 (1943). 

This section is not repugnant to the provi- 
sions of former § 2-22, which required that 
each successive clerk shall receive from his 
predecessor all the records, moneys, and prop- 
erty of his office, but only gives an additional 
remedy for the benefit of individuals who have 
cause of complaint against an unfaithful clerk 
of the superior court. Peebles v. Boone, 116 N.C. 
57, 21 S.E. 187 (1895). For present provisions 
similar to former § 2-22, see § 7A-106. 

The failure of a register of deeds to 
properly index the registry of a mortgage 
renders him liable on his official bond to one 
injured by such neglect. State ex rel. Daniel v. 
Grizzard, 117 N'C#105! 23'S. E793 (1895), 

Person Injured. — The father of a girl 
under 18, to whom a marriage license has been 
issued without the father’s consent, is the per- 
son injured within the meaning of this section. 
Joyner v. Roberts, 112 N.C. 111, 16 S.E. 917 
(1893). 

Under this section, claimants of a fund aris- 
ing from a partition sale are the proper parties 
to sue on bond of the clerk for failure of the 
clerk to pay funds turned over to him by the 
commissioners in partition. Smith v. Patton, 
131 N.C. 396, 42 S.E. 849 (1902). 

An action can be maintained by the clerk of a 
superior court in his own name upon the official 
bond of the sheriff, for the recovery of costs 
accrued in such court and collected by the 
sheriff, and due and payable to said clerk and 
others. Jackson v. Maultsby, 78 N.C. 174 (1878). 

By Virtue or Under Color of Office. — The 
last clause of this section is very comprehensive 
in its terms, scope and purpose. It, on purpose, 
enlarges the compass of the conditions of offi- 
cial bonds and their purpose, and the legisla- 
ture intended by it, it seems, to prevent an evil 
pointed out in two or three of the cases. There 
were no adequate reasons why the conditions of 
official bonds should not extend to and embrace 
all the official duties of the office, and there 
were serious ones of justice and policy why they 
should. All persons interested are bound to 
accept the official services of such officers, as 
occasion may require, and they should be made 
secure in their rights, and have adequate rem- 
edy for wrongs done by them. Besides, all public 
officers should be held to a faithful discharge of 
their duties as such. It is singular that the 
clause last recited, notwithstanding a well 
known evil to be remedied, was not enacted 
until 1883. It first appears as part of the Code. 
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Now official bonds and the conditions of them 
embrace and extend to all acts done by virtue or 
under color of office of the officer giving the 
bond. Thomas v. Connelly, 104 N.C. 342, 10S.E. 
520 (1889); Kivett v. Young, 106 N.C. 567, 10 
S.E. 1019 (1890). 

In State ex rel. Wimmer v. Leonard, 68 F.2d 
228 (4th Cir. 1934), a sheriff’s bond contained a 
condition limiting the faithful execution of the 
office to specific duties such as execution of 
process and in view of this, and the wording of 
this section, the bond was held to afford no 
basis for a recovery by a person whom the 
sheriff wounded while acting in his official 
capacity. 

This section extends the lability on the sher- 
iff’s general official bond and imposes liability 
for wrongful arrest and the use of excessive 
force in making an arrest under color of office. 
Price v. Honeycutt, 216 N.C. 270, 4 S.E.2d 611 
(1939). 

The surety on a bond of a delinquent tax 
collector is not liable for an arrest made by the 
collector in order to force the payment of a 
delinquent tax, since such act of the tax collec- 
tor is not done under color of his office and does 
not come within the condition of the bond that 
he should “well and truly perform all the duties 
of his said office.” Henry v. Wall, 217 N.C. 365, 
8 S.E.2d 223, 127 A.L.R. 854 (1940). 

The last clause of this section has been held 
to enlarge the conditions of the official bond to 
extend to all official duties of the office. State ex 
rel. Williams v. Adams, 288 N.C. 501, 219 
S.E:2d°198 (1975). 

Same — Acts Which Should Have Been 
Performed. — It is true that the clause seems 
in terms to provide only for acts done by the 
officer, and not for those which he should do but 
does not. But it would be putting a very narrow 
construction on the statute to say that he and 
his sureties are liable for what he did, but not 
for what he should have done and did not do, 
although the damage to the party was equally 
as great. State ex rel. Daniel v. Grizzard, 117 
N&@105, 23°S.E, 93 (1895). 

This section has been broadly construed over 
its long history to cover not only acts done by 
the officer but also acts that should have been 
done. State ex rel. Williams v. Adams, 288 N.C. 
501, 219 S.E.2d 198 (1975). 

Same — Illustrative Acts. — Where a clerk 
appointed the commissioner to make a parti- 
tion sale, without bond, and on approving his 
report received and receipted the proceeds. as 
clerk, took out his costs and entered the 
amount due each heir at law on his docket, and 
disbursed a portion of said fund to the parties 
entitled, this would seem to be a receipt of the 
fund by the clerk “by virtue of his office.” The 
Judges v. Deans, 9 N.C. 93 (1822); McNeill v. 
Morrison, 63 N.C. 508 (1869); Cox v. Blair, 76 
N.C. 78 (1877). But if this were otherwise the 
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clerk received it “as clerk,” and so receipted for 
it. This was certainly a receipt of the money 
“under color of his office, ” and, indeed, this is 
admitted in the answer. The older decisions 
were made when these words were not in the 
statute. The clause embraces all cases where 
the officer received the money in his official 
capacity, but when he may not be authorized or 
required to receive the same. In such case the 
bond is responsible for the safe custody of the 
fund so paid in. Smith v. Patton, 131 N.C. 396, 
42 :S.E. 849 (1902), citing Broughton v. 
Haywood, 61 N.C. 380 (1867); Greenlee v. 
Sudderth, 65 N.C. 470 (1871); Brown v. Coble, 

76 N.C. 391 (1877); Ex parte Cassidey, 95 N.C. 
225 (1886); Thomas v. Connelly, 104 N.C. 342, 
10 8.E. 520 (1889); Sharpe v. Connelly, 105 N.C. 
87, 11 S.E. 177 (1890); Presson v. Boone, 108 
N.C. 78, 12 S.E. 897 (1891). 

- When the clerk of the superior court is ap- 
pointed receiver of a minor’s estate, he takes 
and holds the funds by virtue of his office of 
clerk, and his sureties upon his official bond as 
such officer are liable for any failure of duty on 
his part in that respect. Boothe v. Upchurch, 
110 N.C. 62, 14 S.E. 642 (1892). 

Bonds Cumulative. — Official bonds given 
by an officer during any one term of office are 
cumulative, and the new bond does not dis- 
charge the old case. Oats v. Bryan, 14 N.C. 451 
(1832); Bell’s Adm’r v. Jasper, 37 N.C. 597 
(1843); Poole v. Cox, 31 N.C. 69, 49 Am. Dec. 
410 (1848); Moore v. Boudinot, 64 N.C. 190 
(1870); Pickens v. Miller, 83 N.C. 544 (1880); 
Fidelity & Deposit Co. v. Fleming, 132 N.C. 332, 
43 S.E. 899 (1903). 

Where the surety has renewed the bond of a 
clerk of the court upon his election to that office 
a second time, acknowledged its lability and 
received premiums thereon, its liability is cu- 
mulative for all defalcations thereunder, 
whether for the second term its principal was 
continuing to act de facto or de jure. Lee v. 
Martin, 186 N.C. 127, 118 S.E. 914 (1923). 

- The first bonds continue to be a security for 
the discharge of the duties during the whole 
term, and the new bonds become additional 
security for the discharge of such of the duties 
as have not been performed at the time they are 
given. Poole v. Cox, 31 N.C. 69, 49 Am. Dec. 410 
(1848). See also Oats v. Bryan, 14 N.C. 451 
(1832); Bell’s Adm’r v. Jasper, 37 N.C. 597 
(1843).. 

Bond Determines Limit on Immunity. — 
To the extent of the bond required by this 
section, defendant-public officials were not im- 
mune from the claim of the plaintiff-former 
inmate who suffered from hemophilia and who 
alleged that defendants’ failure to respond 
properly to his nose bleed ultimately caused 
him to be hospitalized. Summey v. Barker, 142 
N.C. App. 688, 544 S.E.2d 262 (2001). 

Action on Bond and on Case. — An action 
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of debt on a sheriff’s bond for money collected, 
and a nonsuit therein, is a sufficient demand to 
enable the plaintiff to sustain an action on the 
case for the same cause of action. Fagan v. 
Williamson, 53 N.C. 433 (1862). 

Negligent Conduct of Jailer Imputed to 
Sheriff. — Under this section the sheriff and 
the surety on his official bond are liable for the 
wrongful death of a prisoner resulting from the 
negligence of the jailer in locking the prisoner, 
in the weakened condition, in a cell with a 
person whom the sheriff and the jailer knew to 
be violently insane, and who assaulted the 
prisoner during the night, inflicting the fatal 
injury. Dunn v. Swanson, 217 N.C. 279, 7 
S.E.2d 563 (1940). For note on this case see 19 
N.C.L. Rev. 101 (1941). 

Action on Negligence. — This section, in so 
many words, provides for the prosecution. of a 
cause of action based on negligence. State ex 
rel. Williams v. Adams, 288 N.C. 501, 219 
S.E.2d 198 (1975). . 

Action for Neglect, Misconduct or Mis- 
behavior of Sheriffs. — A cause of action was 
available to plaintiffs under this section for the 
neglect, misconduct or misbehavior of defen- 
dant sheriffs independent of plaintiffs’ negli- 
gence claims against defendants. Hull v. 
Oldham, 104 N.C. App. 29, 407 S.E.2d 611, cert. 
denied, 330 N.C. 441, 412 S.E.2d 72 (1991). 

A prison official is liable when he knows 
of, or, in the exercise of reasonable care, should 
anticipate danger to the prisoner, and with 
such knowledge or anticipation fails to take the 
proper precautions to safeguard his prisoners. 
State ex rel. Williams v. Adams, 288 N.C. 501, 
219 S.E.2d 198 (1975). 

Necessary Parties in Action against 
Deputy Sheriff. — If the defendant were act- 
ing in the capacity of deputy sheriff at the time 
of the alleged assault and false arrest, he and 
the surety on his bond, and the sheriff and the 
surety on his bond, would be proper and neces- 
sary parties to the action based on the cause of 
action for the alleged assault and false arrest. 
State ex rel. Cain v. Corbett, 235 N.C. 33, 69 
S.E.2d 20 (1952). 

Amendment of Complaint to Join 
Surety. — The statutory mandate that the 
sheriff furnish a bond works to remove the 
sheriff from the protective embrace of govern- 
mental immunity, but only where the surety is 
joined as a party to the action. The fact that the 
surety is not named as a party, however, is 
easily corrected by amendment to the com- 
plaint. Messick v. Catawba County, 110 N.C. 
App. 707, 431 S.E.2d 489, cert. denied, 334 N.C. 
621, 435 S.E.2d 336 (1993). 

Suits Against a Sheriff. -— The legislature 
has prescribed two ways for a sheriff to be sued 
in his official capacity, this section and § 153A- 
435. Smith v. Phillips, 117 N.C. App. 378, 451 
S.E.2d 309 (1994). 
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The plaintiff failed to state a cause of action 
on a sheriff’s official bond for the wrongful 
death of her husband, where she based her suit 
on the negligent release of a prisoner who later 
murdered her husband during a robbery, but 
she did not allege that the sheriff intentionally 
misbehaved in the performance of his duties, 
and the public duty doctrine barred any claim 
that the sheriff acted negligently in the perfor- 
mance of his duties. Stafford v. Baker, 129 N.C. 
App. 576, 502 S.E.2d 1 (1998), cert. denied, 348 
N.C. 695, 511 S.E.2d 650 (1998). 

Malicious Prosecution Claim Properly 
Dismissed. — Summary judgment was prop- 
erly granted for the defendants, a sheriff and 
his officers, as to the plaintiff’s malicious pros- 
ecution claim where no evidence indicated that 
the sheriff acted with malice when he caused 
the plaintiff to be arrested after repeatedly 
warning him to turn over some equipment 
which the plaintiff held pursuant to a mechan- 
ic’s lien. Thomas v. Sellers, 142 N.C. App. 130, 
542 S.E.2d 283 (2001). 

Assault Claim Properly Dismissed. — 
Summary judgment was properly granted for 
the defendants, a sheriff and his officers, as to 
the plaintiff’s assault claim where no evidence 
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indicated that the sheriff used excessive force 
when he caused the plaintiff to be arrested 
after repeatedly warning him to turn over some 
equipment which the plaintiff held pursuant to 
a mechanic’s lien. Thomas v. Sellers, 142 N.C. 
App. 130, 542 S.E.2d 283 (2001). 

Trial court erred in denying defendants’ 
motion to dismiss all claims against them 
for false arrest, false imprisonment, etc., in 
their official capacities on the basis of govern- 
mental and sovereign immunity. Mellon. v. 
Prosser, 126 N.C. App. 620, 486 S.E.2d 439 
(1997), rev'd on other grounds, 347 N.C. 568, 
494 S.E.2d 763 (1998). 

Applied in Bank of Spruce Pine v. McKinney, © 
209 N.C. 668, 184 S.E. 506 (1936); Cole v. Cole, 
633 F.2d 1083 (4th Cir. 1980). 

Stated in Bynum v. Kidd, 570 F. Supp. 696 
(W.D.N.C. 1983); Goodwin v. Furr, 25 F. Supp. 
2d 713 (M.D.N.C. 1998); George v. Administra- 
tive Office of Courts, 142 N.C. App. 479, 542 
S.E.2d 699 (2001). 

Cited in Midgett v. Nelson, 214 N.C. 396, 199 
S.E. 393 (1938); Davis v. Moore, 215 N.C. 449, 2 
S.E.2d 366 (1939); Jordan v. Harris, 225 N.C. 
763, 36 S.E.2d 270 (1945); State ex rel. West v. 
Ingle, 269 N.C. 447, 152 S.E.2d 476 (1967). 


§ 58-76-10. Complaint must show party in interest; elec- 
tion to sue officer individually. 


Any person who brings suit in manner aforesaid shall state in his complaint 


on whose relation and in whose behalf the suit is brought, and he shall be 
entitled to receive to his own use the money recovered; but nothing herein 
contained shall prevent such person from bringing at his election an action 
against the officer to recover special damages for his injury. (17938, c. 384, ss. 2, 
Be peer c..18,s. 2; 1869-40. ¢..169, sil: Code. 's, 1884s Revs, 2a2: Co. 
S. d00. 


CASE NOTES 


The relator is the real party in interest plea of res judicata in a subsequent action. Reid 


in an action brought in the name of the State on 
an official bond, and he will be so considered in 
determining the identity of the parties under a 


v. Holden, 242 N.C. 408, 88 S.E.2d 125 (1955). 
Cited in Western Carolina Power Co. v. 
Yount, 208 N.C. 182, 179 S.E. 804 (1935). 


§ 58-76-15. Summary remedy on official bond. 


When a sheriff, coroner, clerk, county or town treasurer, or other officer, 
collects or recelves any money by virtue or under color of his office, and on 
demand fails to pay the same to the person entitled to require the payment 
thereof, the person thereby aggrieved may move for judgment in the superior 
court against such officer and his sureties for any sum demanded; and the 
court shall try the same and render judgment at the session when the motion 
shall be made, but 10 days’ notice in writing of the motion must have been 
previously given. (1819, c. 1002, PR.: R.OIC.18, 570; 1669270 sc 11690". 14 
1876515 CA sa2: Code. s. 1889; Rev., s. 283; C.S., s. 356; 1973, c. 108, s. 60.) 
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CASE NOTES 


Remedy Cumulative. — It has never been 
understood that this cumulative and optional 
remedy obstructed the bringing of a regular 
action on the bond, when the injured party 
preferred to have recourse to it. Lackey v. 
Pearson, 101 N.C. 651, 8 S.E. 121 (1888). 

Justice Had No Jurisdiction. — Since the 
repeal of § 13 ofc. 80 of Battle’s Revision it was 
decided by repeated adjudications that a justice 
of the peace had no jurisdiction of an action on 
a constable’s bond. Coggins v. Harrell, 86 N.C. 
317 (1882). 

To What Officers Applicable. — In Smith 
v. Moore, 79 N.C. 86 (1878), it was held that the 
power conferred by this section as it read in the 
Revised Code of 1856, was confined to the 
officers named therein, and that there was no 
way to hold a commissioner appointed to make 
a judicial sale liable for the proceeds thereof, 
except by an action instituted by the parties 
entitled to the money. Subsequent to this deci- 
sion the words “or other public officer,” have 
been inserted in the section; but applying the 
ejusdem generis rule it would seem that these 
words would not include a master in chancery 
and that the Smith case declares the law as it 
still stands. See, however, Ex parte Curtis, 82 
N.C. 435 (1880), where the court states that a 
remedy against executrix and clerk and master 
should have been by summary motion under 
this section. 

Actions by Persons Entitled to Money. — 
The section gives a summary remedy against 
public officers only to those entitled to the 
money, so that a new clerk cannot proceed 
under it against a former clerk, for not paying 
office money over to him as his successor. 
O’Leary v. Harrison, 51 N.C. 338 (1859). 

There is no provision in the statute giv- 
ing a preference to the party or parties who 
first seek such summary remedy. And, withal, 
before any claim, preferential or otherwise, can 
be established under this statute, notice must 
be given, the court must try the cause, and 
judgment must be obtained. Western Carolina 
Power Co. v. Yount, 208 N.C. 182, 179 S.E. 804 
(1935). ; 

It was never intended that the mere lodging 
of a motion under this section established a 
preference, or right to establish a preference, 
over other creditors when such other creditors 
had been guilty of no‘laches in asserting their 
claims. Western Carolina Power Co. v. Yount; 
208 N.C. 182, 179 S.E. 804 (1935). 

Minor Interested in Fund Must Be Rep- 
resented by Guardian Ad Litem. — Where a 
judgment for personal injuries in an action 
prosecuted by the father as next friend for his 
minor son is paid only in part, it is error for the 
court on the father’s motion under this section 


to order the clerk to pay the father out of the 
recovery the entire amount expended by the 
father for necessary medical treatment of the 
minor, when the minor is not represented by a 
disinterested guardian ad litem, since the in- 
terests of the father and the minor in the fund 
are antagonistic. White v. Osborne, 251 N.C. 
56, 110 S.E.2d 449 (1959). 

Proceedings May Be Consolidated with 
General Creditor’s Suit. — Plaintiff insti- 
tuted summary proceedings under this section 
against the clerk of the superior court and the 
surety on his bond to recover for the clerk’s 
default in failing to return to plaintiff, as or- 
dered by the superior court, moneys deposited 
with the clerk. Notice and complaint in the 
proceeding were served on defendants. There- 
after another creditor of the clerk instituted 
suit in her own behalf and in behalf of all 
persons similarly situated, and decree was en- 
tered appointing a permanent receiver for the 
clerk, authorizing the receiver to bring suit on 
the clerk’s bonds, and enjoining all creditors of 
the clerk from instituting any other suit or 
action against him or on his bonds. In the 
summary proceeding under this section, the 
surety on the clerk’s bond pleaded the decree 
affirming receiver in bar to plaintiff’s right to 
judgment, and the trial court dismissed the 
summary proceeding. It was held that the sum- 
mary proceeding should have been consolidated 
with the suit in the nature of a general credi- 
tor’s bill. Western Carolina Power Co. v. Yount, 
205 N:C eo 2 led Lote GLOSo) 

Demand Not Necessary. — In a proceeding 
by the State, against a clerk of the superior 
court and the surety on his bond to recover 
sums embezzled by the clerk, the plaintiffs 
have the right to pursue the summary remedy 
under this section, upon their motion after due 
notice, and demand upon the clerk is not nec- 
essary. State v. Gant, 201 N.C. 211, 159.S.E. 
A427 (1931). 

Waiver by Appearance. — Where a sum- 
mary proceeding under this section has been 
instituted against a clerk of the superior court 
and the surety on his bonds to recover sums 
embezzled by the clerk, and the surety has 
entered a general appearance and filed answer, 
etc., the surety has waived its rights, if any it 
had, under §§ 58-76-1 through 58-76-10, to 
object that the plaintiffs could not maintain a 
summary proceeding under this section. State 
v, Gant; 201 N.C; 211,;:159:S.E. 427 (1931). ’ 

Judgment. — Under this practice, judgment 
was entered for the amount of the bond, the 
execution to be satisfied on payment of the sum 
collected and costs. Fell v. Porter, 69 N.C. 140 
(1873). From the language of the opinion in this 
case it would seem that at the time of decision 
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the operation of this section had been sus- 
pended. — Ed. note 

Where A. obtained a judgment against B., 
clerk of the superior court, for a sum of money 
in his hands by virtue of his office, and B. died, 
and his administrator, upon demand, failed to 
pay the money, it was held that the court below 
erred in overruling a motion by the plaintiff for 
a judgment upon the official bond of the clerk 
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under the provisions of this section. Cooper v. 
Williams, 75 N.C. 94 (1876). 

Notice. — As this section read in Battle’s 
Revision the proceedings were “without other 
notice than is given by the delinquency of the 
officer.” See Prairie v. Jenkins, 75 N.C. 545 
(1876). 

Applied in State v. Sawyer, 223 N.C. 102, 25 
S.E.2d 443 (1948). 


§ 58-76-20. Officer unlawfully detaining money liable for 


damages. 


When money received as aforesaid is unlawfully detained by any of said 
officers, and the same is sued for in any mode whatever, the plaintiffis entitled 
to recover, besides the sum detained, damages at the rate of twelve per centum 
(12%) per annum from the time of detention until payment. (1819, c. 1002, s. 
2, PR.: R.C., c. 78, s. 9; 1868-9, c. 169; Code, s. 1890; Rev., s. 284; C.S.,s. 357.) 


CASE NOTES 


This section must be considered in con- 
nection with § 58-76-15. Pasquotank County 
v. Hood, 209 N.C. 552, 184 S.E. 5 (1936). 

And § 58-76-5. — This section and § 58- 
76-5 relate to the same subject matter and are 
a part of one and the same statute. They must 
be construed together. State ex rel. Underwood 
v. Watson, 223 N.C. 487, 27 S.E.2d 144 (1943). 

This Section and § 58-76-15 Are Not Ap- 
plicable to Liquidation of Banks by Com- 
missioner of Banks. — This section and § 58- 
76-15 are inapplicable to impose liability for 
damages in a case where the Commissioner of 
Banks took over the affairs of a bank which had 
been theretofore constituted the financial agent 
of the county and which had county funds on 
deposit and in its possession. Pasquotank 
County v. Hood, 209 N.C. 552, 184 S.E. 5 (1936). 

The Commissioner of Banks holding a por- 
tion of the fund, subject to the orders of the 
court and for the purpose of liquidation, could 
not be said to constitute an “unlawful deten- 
tion,” nor should he in his representative capac- 
ity be lable in damages as a penalty for so 
doing. The punishment would not fall upon a 
defaulting or delinquent public officer, as in- 
tended by the statute, but would penalize funds 
held in trust for all the creditors and stockhold- 
ers whose stock assessments have helped to 
contribute. Pasquotank County v. Hood, 209 
N.C. 552, 184 S.E. 5 (1936). 

Default of Officer Must Be Shown. — In 
an action to recover the 12% allowed under this 
section, it is necessary that the plaintiff show 
some adequate default. Hannah v. Hyatt, 170 


N.C: 634, 87'5.E- O17 (1916). 

Liability of Surety. — While, as against the 
principal on the bond of a clerk of the superior 
court, interest under the statute at the rate of 
12% is collectible from the time of defalcation, 
the amount of the penalty on his bond deter- 
mines the liability of the surety thereon. State 
ex rel. Lee v. Martin, 188 N.C. 119, 123 S.E. 631 
(1924). 

Effect of Waiver of Interest from Date of 
Defalcation. — Where, in an action against a 
clerk of the superior court and his surety to 
recover sums embezzled by the clerk, the State 
waives the interest from the date of the actual 
defalcations, but does demand the 12% from 
the date of the expiration of each term of office; 
a judgment awarding damages at 12%, under 
the provisions of this section, on the sums 
defaulted from the expiration of each term is 
not error, the amount being within the penalty 
of the bond. State v. Gant, 201 N.C. 211, 159 
S.E. 427 (1931). 

Interest by Way of Damages. — Whether 
or not the clerk is entitled to the benefits of this 
section, in a suit against his predecessor, is not 
now decided; but, granting that he is not so 
entitled, the law allows interest by way of 
damages on money wrongfully detained. State 
ex rel. Underwood v. Watson, 223 N.C. 437, 27 
S.E.2d 144 (1943); State ex rel. Underwood v. 
Watson, 224 N.C. 502, 31 S.E.2d 465 (1944). 

Applied in Windley v. Lupton, 212 N.C. 167, 
19S Stee eo lat 

Cited in Wood v. Citizens Bank, 199 N.C. 
371, 154 S.E. 623 (1930). 
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§ 58-76-25. Evidence against principal admissible against 
sureties. 


In actions brought upon the official bonds of clerks of courts, sheriffs, 
coroners, or other public officers, and also upon the bonds of executors, 
administrators, collectors or guardians, when it may be necessary for the 
plaintiff to prove any default of the principal obligors, any receipt or acknowl- 
edgment of such obligors, or any other matter or thing which by law would be 
admissible and competent for or toward proving the same as against him, shall 
in like manner be admissible and competent as presumptive evidence only 
against all or any of his sureties who may be defendants with or without him 
in said actions. (1844, c. 38; R.C., c. 44, s. 10; 1881, c. 8; Code, s. 1345; Rev., s. 
20940,0.4S. 308;.1973,.cx 108,.s.,.61.) 


CASE NOTES 


Judgments as Evidence — Generally. — 
In action against an officer and one of the 
sureties on his official bond, the record of a 
judgment against the officer, and others of his 
sureties, in a previous action against them for 
the same demand, and on the same bond, but in 
which action the surety in the present action 
was not a party, is competent evidence to fix the 
amount due by the officer. Morgan v. Smith, 95 
N.C. 396 (1886). 

The question how far a judgment or decree is 
conclusive against a surety of a defendant, or 
against one who is liable over to a defendant, 
and who was not a party to the action, is 
involved in the greatest confusion. Between the 
intimate relations which exist between such a 
person and the defendant in the suit, on the one 
side, and the fundamental principle that no one 
ought to be bound by proceedings to which he 
was a Stranger, on the other, the court has 
found it difficult to steer. Dixie Fire Ins. Co. v. 
American Bonding Co., 162 N.C. 384, 78 S.E. 
430 (1913). 

The cases are numerous in which it has been 
decided that a judgment rendered against a 
guardian is not, unaided by the statute, admis- 
sible as evidence against the surety to his bond. 
McKellar v. Powell, 11 N.C. 34 (1825). 

The same rulings have been made in regard 
to the sureties to an administration bond. 
Chairman of Mecklenburg v. Clark, 11 N.C. 43 
(1825); Vanhook v. Barnett, 15 N.C. 268 (1833); 
Governor ex rel. Huggins v. Montford, 23 N.C. 
155 (1840); Governor ex rel. McElroy v. Carter, 
25 N.C. 338 (1843). So in reference to the 
liability of his surety to an amercement against 
the sheriff. 

The act of 1844 (this section), however, 
changed the rule of law, and rendered compe- 
tent against the sureties to official bonds, and 
those given by executors, administrators and 
guardians, whatever evidence would be compe- 
tent against the principals, and this was de- 
clared to be conclusive, where the evidence was 


a judgment against him, in Brown v. Pike, 74 
N.C. 531 (1876); and in Badger v. Daniel, 79 
N.C. 372 (1878). 

The act of 1881 amended the previous enact- 
ment by making the evidence “presumptive 
only” against the sureties. Moore v. Alexander, 
96 N.C. 34, 1 S.E. 536 (1887). 

“It seems that our predecessors in office upon 
this Bench have intimated, and in one case 
held, that such judgments, unaided by the 
statute, are inadmissible in evidence against 
the surety. Moore v. Alexander, 96 N.C. 34, 1 
S.E. 536 (1887). But an examination of the 
question has convinced us that the decided 
trend of modern authority is to the effect that 
such a judgment against the principal prima 
facie only establishes the sum or amount of the 
liability against the sureties, although not par- 
ties to the action, but the sureties may impeach 
the judgment for fraud, collusion, or mistake, 
as well as set up an independent defense.” Dixie 
Fire Ins. Co. v. American Bonding Co., 162 N.C. 
384, 78 S.E. 4380 (1918). 

While this section fixed the rule as to actions 
brought upon the official bonds of clerks of 
courts, sheriffs, coroners, or other public offic- 
ers, and also upon the bonds of executors, 
administrators, collectors, or guardians, the 
precedents were in hopeless discord as to bonds 
not covered by the statute, until Associate Jus- 
tice Brown laid down the rule in Dixie Fire Ins. 
Co. v. American Bonding Co., 162 N.C. 384, 78 
S.E. 430 (1913). “But an examination of the 
question has convinced us that the decided 
trend of modern authority is to the effect that 
such a judgment against the principal prima 
facie only establishes the sum or amount of the 
lability against the sureties, although not par- 
ties to the action, but the sureties may impeach 
the judgment for fraud, collusion, or mistake, 
as well as set up an independent defense.” 
Charleston & W.C. Ry. v. Robert G. Lassiter & 
Co., 208 N.C. 209, 179 S.E. 879 (1935). 

Same — Evidence of Assets as Well as 
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Debts. — See Armistead v. Harramond, 11 
N.C. 339 (1826); Brown v. Pike, 74 N.C. 531 
(1876); Badger v. Daniel, 79 N.C. 386 (1878); 
Morgan v. Smith, 95 N.C. 396 (1886). 

Same — Section Not Applicable to Tort 
Action. — The rule that the judgment against 
the principal in an official or fiduciary bond is 
presumptive evidence against the sureties un- 
der this section does not apply where the action 
is not on the bond, but in tort. Martin v. 
Buffaloe, 128 N.C. 305, 38 S.E. 902 (1901). 

Same — Judgment Based on Admissions 
of Principal’s Administrator, Where Inter- 
ests of Administrator and Surety Conflict. 
— A judgment upon the admissions in the 
answer of the administrator bank of a deceased 
county treasurer is not competent in an action 
by the county commissioners as evidence 
against the surety on the official bond of the 
deceased when the bank has been made a party 
defendant and the surety at once raises the 
issue as to whether a part of the defalcation 
was moneys defaulted from the bank when the 
deceased was acting as its assistant cashier, the 
interest of the bank and the surety being in 
conflict, and this section not applying in such 
cases. Commissioners of Chowan County v. 
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Citizens Bank, 197 N.C. 410, 149 S.E. 380 
(1929). 

For case recognizing the principle adopted in 
Commissioners of Chowan County v. Citizens 
Bank, 197 N.C. 410, 149 S.E. 380 (1929), but 
holding the rule inapplicable under peculiar 
facts of case, see Charleston & W.C. Ry. v. 
Robert G. Lassiter & Co., 208 N.C. 209, 179 
S.E. 879 (1935). 

Annual account of guardian is competent 
evidence against him, and presumptive evi- 
dence against his sureties. Loftin v. Cobb, 126 
N.C. 58, 35 S.E. 230 (1900). 

Joinder of Administrator and Sureties. 
— Under this section the sureties on an admin- 
istrator’s bond are properly joined with the 
administrator, where it is shown that the ad- 
ministrator received a benefit from a falsified 
final account by reason of which the plaintiff’s 
judgment against the administrators remained 
unpaid. State ex rel. Salisbury Morris Plan Co. 
v. McCanless, 193 N.C. 200, 186 S.E. 371 
(1927). 

Cited in Pullen v. Heron Mining Co., 71 N.C. 
563 (1874); Gurganus v. McLawhorn, 212 N.C. 
397, 193 S.E. 844 (1937). 


§ 58-76-30. Officer liable for negligence in collecting debt. 


When a claim is placed in the hands of any sheriff or coroner for collection, 
and he does not use due diligence in collecting the same, he shall be liable for 
the full amount of the claim notwithstanding the debtor may have been at all 
times and is then able to pay the amount thereof. (1844, c. 64; R.C., c. 78, s. 3; 
1869-70, c. 169, s. 12; Code, s. 1888; Rev., s. 286; C.S., s. 359; 1973, c. 108, s. 62.) 


CASE NOTES 


Section Applicable to Claims, Not Exe- 
cutions. — This section applies only to claims 
placed in the hands of the sheriff or other officer 
for collection — such claims as are within the 
jurisdiction of a justice of the peace, and may be 
collected by judgment and process of execution 
granted by that magistrate. It does not apply to 
executions issuing from the superior or other 
courts of record. The reason for the distinction 
is clearly and certainly pointed out in 
McLaurin v. Buchanan, 60 N.C. 91 (1863). The 
statute, in effect, now is just as it was when 
that decision was made. Brunhild v. Potter, 107 


N.C. 415, 12 S.E. 55 (1890). 

What Constitutes Negligence. — The de- 
gree of diligence required is that which a pru- 
dent man would ordinarily exercise in the man- 
agement of his own affairs. A constable is not 
bound to such strict accountability as when 
process is delivered to him as an officer. Morgan 
v. Horne, 44 N.C. 25 (1852); Lipscomb v. Cheek, 
61 N.C. 332 (1867). Therefore, what constitutes 
negligence must depend upon the facts in each 
particular case; five months’ delay was held 
negligence in State ex rel. Nixon v. Bagby, 52 
N.C. 4 (1859). 
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ARTICLE 77. 


Guaranteed Arrest Bond Certificates of Automobile Clubs and 
Associations in Lieu of Bond. 


§§ 58-77-1, 58-77-5: Repealed by Session Laws 1999-132, s. 12.1, effective 
June 4, 1999. 


ARTICLE 78. 


State Fire and Rescue Commission. 


§ 58-78-1. State Fire and Rescue Commission created; 
membership. 


(a) There is created the State Fire and Rescue Commission of the Depart- 
Hee which shall be composed of 15 voting members to be appointed as 

ollows: 

(1) The Commissioner shall appoint 12 members, two from nominations 
submitted by the North Carolina State Firemen’s Association, one 
from nominations submitted by the North Carolina Association of Fire 
Chiefs, one from nominations submitted by the Professional 
Firefighters of North Carolina Association, one from nominations 
submitted by the North Carolina Society of Fire Service Instructors, 
one from nominations submitted by the North Carolina Association of 
County Fire Marshals, one from nominations submitted by the North 
Carolina Fire Marshal’s Association, two from nominations submitted 
by the North Carolina Association of Rescue and Emergency Medical 
Services, Inc., one mayor or other elected city official nominated by the 
President of the League of Municipalities, one county commissioner 
nominated by the President of the Association of County Commission- 
ers, and one from the public at large; 

(2) The Governor shall appoint one member from the public at large; and 

(3) The General Assembly shall appoint two members from the public at 
large, one upon the recommendation of the Speaker of the House of 
Representatives pursuant to G.S. 120-121, and one upon the recom- 
mendation of the President Pro Tempore of the Senate pursuant to 
G.S. 120-121. 

Public members may not be employed in State government and may not be 
directly involved in fire fighting or rescue services. 

(b) Of the members initially appointed by the Commissioner, the nominees 
of the North Carolina State Firemen’s Association and the nominees of the 
North Carolina Association of Fire Chiefs and the nominees of the Professional 
Firefighters of North Carolina Association and of the North Carolina Associa- 
tion of Rescue and Emergency Medical Services, Inc., shall serve three-year 
terms; the nominees from the North Carolina Society of Fire Service Instruc- 
tors, the North Carolina Association of County Fire Marshals, and the North 
Carolina Fire Marshal’s Association shall serve two-year terms; and the mayor 
or other elected city official, the county commissioner, and the member from 
the public at large shall serve one-year terms. The Governor’s initial appointee 
shall serve a three-year term. The General Assembly’s initial appointees shall 
serve two-year terms. Thereafter all terms shall be for three years. 

(c) Vacancies shall be filled by the original appointer in the same manner as 
the original appointment was made, except that vacancies in the appointments 
made by the General Assembly shall be filled in accordance with G.S. 120-122. 
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(d) Appointed members shall serve until their successors are appointed and 
anit following State officials, or their designees, shall serve by virtue of 
their offices as nonvoting members of the Commission: the Commissioner of 
Insurance, the Commissioner of Labor, the Attorney General, the Secretary of 
Crime Control and Public Safety, the Secretary of Environment and Natural 
Resources, and the President of the Department of Community Colleges. 

(f) Members of the Commission shall receive per diem and necessary travel 
and subsistence allowances in accordance with the provisions of G.S. 138-5 or 
G.S. 138-6, as appropriate. (1977, c. 1064, s. 1; 1981, c. 791, ss. 1, 2; 1981 (Reg. 
Sess., 1982), c. 1191, ss. 21, 22; 1983, c. 840, ss. 1, 2; 1985, c. 757, s. 167(b), (d); 
1989, c. 727, s. 218; c..750, sla 99L, ce7205 5047551993) Calon, 6. 11995, c: 
490, s. 20; 1997-116, s. 1; 1997-443, s. 11A.123.) 


Editor’s Note. — This Article is former Part Fire Commission in effect on the effective date 
4 of Article 11 of Chapter 143B, recodified by of Section 1 of this act [July 1, 1989] shall 
Session Laws 1985, c. 757, s. 167(b) as Article remain in effect as rules and regulations of the 
2C of Chapter 58, which in turn has been State Fire and Rescue Commission unless 
recodified as Article 78 of Chapter 58 pursuant changed in accordance with those rules and 
to Session Laws 1987, c. 752, s.9, as amended _ regulations and applicable law by the State 
by Session Laws 1987 (Reg. Sess., 1988), c.975, Fire and Rescue Commission.” 
s. 34. Session Laws 1989, c. 750, s. 1 provides that 

Session Laws 1989, c. 750, s. 2 provides in the title of Article 78 of Chapter 58 now reads 
part: “All rules and regulations of the State “State Fire and Rescue Commission.” 


§ 58-78-5. State Fire and Rescue Commission — Powers 
and duties. 


(a) The Commission shall have the following powers and duties: 

(1) To formally adopt a State Fire Education and Training Plan, a State 
Master Plan for Fire Prevention and Control, a Rescue Training Plan, 
and a State Master Plan for Rescue Services; 

(2) To assist and participate with State and local fire prevention and 
control agencies in the improvement of fire prevention and control in 
North Carolina and to work with State and local rescue agencies to 
improve rescue services in the State; 

(3) To increase the professional skills of fire protection and fire-fighting 
personnel and rescue personnel; 

(4) To encourage public support for fire prevention and control and rescue 
services; 

(5) To accept gifts, bequests, devises, grants, matching funds, and other 
considerations from private or governmental sources for use in 
promoting its work; 

(6) To make grants for use in pursuing its objectives, under such condi- 
tions as are deemed to be necessary and such other powers as may be 
necessary to carry out the State’s duties with respect to all grants to 
the State by the United States Fire Administration and the National 
Fire Academy; and all support programs brought into the State by 
these two entities shall be coordinated and controlled by the Commis- 
sion; 

(7) To make studies and recommendations for the improvement of fire 
prevention and control and rescue services in the State and to make 
studies and recommendations for the coordination and implementa- 
tion of effective fire prevention and control and rescue services and for 
effective fire prevention and control and rescue services education; 

(8) To set objectives and priorities for the improvement of fire prevention 
and control and rescue services throughout the State; | 
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(9) To advise State and local interests of opportunities for securing federal 
assistance for fire prevention and control and rescue services and for 
improving fire prevention and control and rescue services administra- 
tion and planning within the State of North Carolina; 

(10) To assist State agencies and institutions of local government and 
combinations thereof in the preparation and processing of applica- 
tions for financial aid and to support fire prevention and control, 
rescue services, and planning and administration; 

(11) To encourage and assist coordination at the federal, State and local 
government levels in the preparation and implementation of fire 
prevention and control and rescue services administrative improve- 
ments and crime reduction plans; 

(12) To apply for, receive, disburse and audit the use of funds received 
from any public and private agencies and instrumentalities for fire 
prevention and control and rescue services, their administration and 
plans therefor; 

(13) To enter into monitoring and evaluating the results of contracts and 
agreements necessary or incidental to the discharge of its assigned 
responsibilities; 

(14) To provide technical assistance to State and local fire prevention and 
control and rescue agencies in developing programs for improvement; 

(14a) To serve as a central office for the collection and dissemination of 
information relative to fire service and rescue service activities and 
programs in State government. All State government agencies con- 
ducting fire service and rescue service related programs and activities 
shall report the status of these programs and activities to the 
Commission on a quarterly basis and they shall also report to the 
Commission any new programs or changes to existing programs as 
they are implemented; 

(14b) To establish voluntary minimum professional qualifications for all 
levels of fire service and rescue service personnel; 

(14c) To prepare an annual report to the Governor on its fire prevention 
and control activities and plans, rescue activities and plans, and to 
recommend legislation concerning fire prevention and control and 
rescue services; 

(14d) To reimburse the members of the Commission’s certification board, 
in accordance with G.S. 138-5, for travel and subsistence expenses 
incurred by them in their duties as certification board officers; and 

(15) To take such other actions as may be deemed necessary or appropri- 
ate to carry out its assigned duties and responsibilities. | 

(16) To provide workers’ compensation benefits under G.S. 58-87-10, to 
create a Volunteer Safety Workers’ Compensation Board to assist it in 
performing this duty, and to reimburse the members of the Commis- 
sion’s Volunteer Safety Workers’ Compensation Board in accordance 
with G.S. 138-5 for travel and subsistence expenses incurred by them. 

(b) Each State agency involved in fire prevention and control or rescue 
related activities shall furnish the executive director of the Commission such 
information as may be required to carry out the intent of this section. (1977, c. 
1064, s. 1; 1981, c. 791, ss. 3, 4; 1985, c. 757, s. 167(b); 1989, c. 750, s. 1; 1993, 
c. 321, s. 41; 1995, c. 507, s. 7.21A(c).) 


§ 58-78-10. State Fire and Rescue Commission — Organi- 
| zation; rules and regulations; meetings. 


(a) Organization. — The Commission shall elect from its voting members a 
chairman and vice-chairman to serve as provided by the rules adopted by the 
Commission. 
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(b) Rules and Regulations. — The Commission shall adopt such rules and 
regulations, not inconsistent with the laws of this State as may be required by 
the federal government for programs and grants-in-aid for fire protection, 
firefighting, and rescue purposes which may be made available to the State by 
the federal government. The Commission shall be the single State agency 
responsible for establishing policy, planning and carrying out the State’s duties 
with respect to all programs of and grants to the State by the United States 
Fire Administration, Federal Emergency Management Agency. In respect to 
such programs and grants, the Commission shall have authority to review, 
approve and maintain general oversight to the State plan and its implemen- 
tation, including subgrants and allocations to local units of government and 
local fire prevention and control and rescue agencies. 

All actions taken by the Commission in the performance of its duties shall be 
implemented and administered by the Department. | 

(c) Meetings. — The Commission shall meet quarterly. Seven members shall 
constitute a quorum. All meetings shall be open to the public. (1977, c. 1064, s. 
Ie 1981, c.791, s..5;-1983, ¢. 840)5) 35198526. 7571.8, dob) atc) hela 93% 
Culolme els) 


§ 58-78-15. State Fire and Rescue Commission; staff. 


(a) There shall be an executive director nominated by the Commission with 
direct responsibilities to the Commission, who shall be appointed by the 
Commissioner. 

(b) Personnel of the Department shall serve as staff to the Commission. The 
Department shall provide the clerical and professional services required by the 
Commission and, at the direction of the Commission, shall develop and 
administer the State Master Plan for Fire Prevention and Control, the State 
Fire Education and Training Plan, the Rescue Training Plan, the State Master 
Plan for Rescue Services, and any additional related programs as may be 
established by, or assigned to, the Commission. (1977, c. 1064, s. 1; 1985, c. 757, 
SalGMb) ate 989" Garb O0ese ly) 


§ 58-78-20. State Fire and Rescue Commission — Fiscal 
affairs. 


All funds for the operation of the Commission and its staff shall be 
appropriated to the Department. All such funds shall be held in a separate or 
special account on the books of the Department with a separate financial 
designation or code number to be assigned by the Department of Administra- 
tion or its agent. Expenditures for staff salaries and operating expenses shall 
be made in the same manner as expenditures of any other Department funds. 
The Department may hire such additional personnel as may be necessary to 
handle the work of the Commission, within the limits of funds appropriated to 
it by the State and made available to it by the federal government. (1957, c. 
269, s. 1; 1977, c. 1064, s. 1; 1985, c. 757, s. 167(b), (c); 1989, c. 750, s. 1.) 


ARTICLE 79, 


Investigation of Fires and Inspection of Premises. 


§ 58-79-1. Fires investigated; reports; records. 


als AORN General, through the State Bureau of Investigation, and. the 
chet of the fire department, or chief of police where there is no chief of the fire 
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department, in municipalities and towns, and the county fire marshal and the 
sheriff of the county and the chief of the rural fire department where such fire 
occurs outside of a municipality, are hereby authorized to investigate the 
cause, origin, and circumstances of every fire occurring in such municipalities 
or counties in which property has been destroyed or damaged, and shall 
specially make investigation whether the fire was the result of carelessness or 
design. A preliminary investigation shall be made by the chief of fire depart- 
ment or chief of police, where there is no chief of fire department in 
municipalities, and by the county fire marshal and the sheriff of the county or 
the chief of the rural fire department where such fire occurs outside of a 
municipality, and must be begun within three days, exclusive of Sunday, of the 
occurrence of the fire, and the Attorney General, through the State Bureau of 
Investigation, shall have the right to supervise and direct the investigation 
when he deems it expedient or necessary. 

The officer making the investigation of fires shall forthwith notify the 
Attorney General, and must within one week of the occurrence of the fire 
furnish to the Attorney General a written statement of all facts relating to the 
cause and origin of the fire, the kind, value and ownership of the property 
destroyed, and such other information as is called for by the forms provided by 
the Attorney General. Departments capable of submitting the required infor- 
mation by the utilization of computers and related equipment, by means of an 
approved format of standard punch cards, magnetic tapes or an approved 
telecommunications system, may do so in lieu of the submission of the written 
statement as provided for in this section. The Attorney General shall keep in 
his office a record of all reports submitted pursuant to this section. These 
reports shall at all times be open to public inspection. (1899, c. 58; 1901, c. 387; 
aii: c. 719; Rev., s. 4818; C.S., s. 6074; 19438, c. 170; 1969, c. 894; 1977, c. 596, 
Sigs 


Local Modification. — Guilford: 1965, c. _ recodified as Articles 79 through 83 of Chapter 
102; city of Kannapolis: 1987, c. 558, s. 19. 58 pursuant to Session Laws 1987, c. 752, s. 9, 

Editor’s Note. — Articles 79 through 83 are as amended by Session Laws 1987 (Reg. Sess., 
former Chapter 69. Chapter 69 has been 1988), c. 975, s. 34. 


§ 58-79-5. Attorney General to make examination; arrests 
and prosecution. 


It is the duty of the Attorney General to examine, or cause examination to be 
made, into the cause, circumstances, and origin of all fires occurring within the 
State to which his attention has been called in accordance with the provisions 
of G.S. 58-79-1, or by interested parties, by which property is accidentally or 
unlawfully burned, destroyed, or damaged, whenever in his judgment the 
evidence is sufficient, and to specially examine and decide whether the fire was 
the result of carelessness or the act of an incendiary. The Attorney General 
shall, in person, by deputy or otherwise, fully investigate all circumstances 
surrounding such fire, and, when in his opinion such proceedings are neces- 
sary, take or cause to be taken the testimony on oath of all persons supposed 
to be cognizant of any facts or to have means of knowledge in relation to the 
matters as to which an examination is herein required to be made, and shall 
cause the same to be reduced in writing. If the Attorney General or any deputy 
appointed to conduct such investigations, is of the opinion that there is 
evidence to charge any person or persons with the crime of arson, or other 
willful burning, or fraud in connection with the crime of arson or other willful 
burning, he may arrest with warrant or cause such person or persons to be 
arrested, charged with such offense, and prosecuted, and shall furnish to the 
district attorney of the district all such evidence, together with the names of 
witnesses and all other information obtained by him, including a copy of all 
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pertinent and material testimony taken in the case. (1899, c. 58, s. 2; 1901, c. 
387, s. 2; 19038, c. 719; Rev., s. 4819; C.S., s. 6075; 1943, c. 170; 1955, c. 642, s. 
1°'1959;°c: 118331973, c. 47, 8.2; 1977, €::596, s. 2.) ie 


§ 58-79-10. Powers of Attorney General in investigations. 


The Attorney General, or his deputy appointed to conduct such examination, 
has the powers of a trial justice for the purpose of summoning and compelling 
the attendance of witnesses to testify in relation to any matter which is by 
provisions of this Article a subject of inquiry and investigation, and may 
administer oaths and affirmations to persons appearing as witnesses before 
them. False swearing in any such matter or proceeding is perjury and shall be 
punished as such. The Attorney General or his deputy has authority at all 
times of the day or night, in performance of the duties imposed by the 
provisions of this Article, to enter upon and examine any building or premises 
where any fire has occurred, and other buildings and premises adjoining or 
near the same. All investigations held by or under the direction of the Attorney 
General or his deputy may, in their discretion, be private, and persons other 
than those required to be present by the provisions of this Article may be 
excluded from the place where the investigation is held, and witnesses may be 
kept apart from each other and not allowed to communicate with each other 
until they have been examined. (1899, c. 58, s. 3; 1901, c. 387, s. 3; Rev., s. 4820; 
C.5.78-.0076;°1943 “cl 7 0219 77 Mee b96ms. oy) 


§ 58-79-15. Failure to comply with summons or subpoena. 


The failure of a person to comply with a summons or subpoena of the 
Attorney General or his deputy under G.S. 58-79-10 shall be brought before a 
court of record and punished as for contempt in the same manner as if he had 
failed to appear and testify before said court of record. (1955, c. 642, s. 2; 1977, 
CR OUO Sane: 


§ 58-79-20. Inspection of premises; dangerous material re- 
moved. 


The Commissioner of Insurance, or the chief of fire department or chief of 
police where there is no chief of fire department, or the city or county building 
inspector, electrical inspector, heating inspector, or fire prevention inspector 
has the right at all reasonable hours, for the purpose of examination, to enter 
into and upon all buildings and premises in their jurisdiction. When any of 
such officers find in any building or upon any premises overcrowding in 
violation of occupancy limits established pursuant to the North Carolina State 
Building Code, combustible material or inflammable conditions dangerous to 
the safety of such building or premises they shall order the same to be removed 
or remedied, and this order shall be forthwith complied with by the owner or 
occupant of such buildings or premises. The owner or occupant may, within 
twenty-four hours, appeal to the Commissioner of Insurance from the order, 
and the cause of the complaint shall be at once investigated by his direction, 
and unless by his authority the order of the officer above named is revoked it 
remains in force and must be forthwith complied with by the owner or 
occupant. The Commissioner of Insurance, fire chief, or building inspector, 
electrical inspector, heating inspector, or fire prevention inspector shall make 
an. immediate investigation as to the presence of combustible material or the 
existence of inflammable conditions in any building or upon any premises 
under their Jurisdiction upon complaint of any person having an interest in 
such building or premises or property adjacent thereto. The Commissioner 
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may, 1n person or by deputy, visit any municipality or county and make such 
inspections alone or in company with the local officer. The Commissioner shall 
submit annually, as early as consistent with full and accurate preparation, and 
not later than the first day of June, a detailed report of his official action under 
this Article, and it shall be embodied in his report to the General Assembly.’ 
(1899, c. 58, s. 4; 1901, c. 387, s. 4; 1903, c. 719: Rev., s. 4821; C.S., s: 6077; 1943, 
c. 170; 1969, c. 1063, s. 3; 1977, c. 596, s. 4; 1985, c. 576, s. 2.) 


§ 58-79-22. Door lock exemption permit. 


Any business entity licensed to sell automatic weapons as a federal firearms 
dealer that is in the business of selling firearms or ammunition and that 
operates a firing range which rents firearms and sells ammunition that desires 
to be exempt from the door lock requirements of Chapter 10 of Volume 1 of the 
North Carolina State Building Code may apply for a permit to do so with the 
Department in accordance with G.S. 143-143.4 and rules adopted by the 
Department. The Department shall charge a permit fee of five hundred dollars 
($500.00) for the issuance of a permit issued pursuant to G.S. 143-143.4. 
(2001-324, s. 2.) 


Editor’s Note. — Session Laws 2001-324, s. 
3 makes this section effective July 31, 2001. 


§ 58-79-25. Deputy investigators. 


It shall be the duty of the Attorney General to appoint two or more persons 
as deputies, whose particular duty it shall be to investigate forest fires and 
endeavor to ascertain the persons guilty of setting such fires and cause 
prosecution to be instituted against those who, as a result of such investiga- 
tion, are deemed guilty. (1899, c. 58, s. 6; 1901, c. 387, s. 6; 1903, c. 719, s. 2; 
Rev., s. 4823; 1915, c. 109, s. 2; 1919, c. 186, s. 7; C.S., s. 6078; Ex. Sess. 1924. 
Gm eo.) (0197/1, .c2096..s02:) 


CASE NOTES 


Cited in O’Neal v. Wake County, 196 N.C. 
184, 145 S.E. 28 (1928). 


§ 58-79-30: Repealed by Session Laws 1999-456, s. 66. 


§ 58-79-35. Fire prevention and Fire Prevention Day. 


It is the duty of the Commissioner of Insurance, the Superintendent of 
Public Instruction and the State Board of Education to provide a pamphlet 
containing printed instructions for properly conducting fire drills in all schools 
and auxiliary school buildings and the principal of every public and private 
school shall conduct at least one fire drill every month during the regular 
school session in each building in his charge where children are assembled. 
The fire drills shall include all children and teachers and the use of various 
ways of egress to assimilate evacuation of said buildings under various 
conditions, and such other regulations as prescribed by the Commissioner of 
Insurance, Superintendent of Public Instruction and State Board of Education. 

The Commissioner of Insurance and Superintendent of Public Instruction 
shall further provide for the teaching of “Fire Prevention” in the colleges and 
schools of the State, and to arrange for a textbook adapted to such use. The 
ninth day of October of every year shall be set aside and designated as “Fire 
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Prevention Day,” and the Governor shall issue a proclamation urging the 
people to a proper observance of the day, and the Commissioner of Insurance 
shall bring the day and its observance to the attention of the officials of all 
organized fire departments of the State, whose duty it shall be to disseminate 
the materials and to arrange suitable programs to be followed in its obser- 
vance. (1915, c. 166, s. 5; C.S., s. 6080; 1925, c. 130; 19438, c. 170; 1947, c. 781; 


1957, c. 845.) 


§ 58-79-40. Insurance company to furnish information. 


(a) The chief of any municipal fire or police department, county fire marshal 
or sheriff, or special agent of the State Bureau of Investigation may request 
any insurance company investigating a fire loss of real or personal property to 
release any information in its possession relative to that loss. The company 
shall release the information and cooperate with any official authorized to 
request such information pursuant to this section. The information shall 
include, but is not limited to: 

(1) Any insurance policy relevant to a fire loss under investigation and 
any application for such a policy; 

(2) Policy premium payment records; 

(3) History of previous claims made by the insured for fire loss; 

(4) Material relating to the investigation of the loss, including statements 
of any person, proof of loss, and any other relevant evidence. 

(b) If an insurance company (or insurance agency) has reason to suspect 
that a fire loss to its insured’s real or personal property was caused by 
incendiary means, the company shall furnish the State Bureau of Investiga- 
tion with all relevant material acquired during its investigation of the fire loss, 
cooperate with and take such action as may be requested of it by any 
law-enforcement agency, and permit any person ordered by a court to inspect 
any of its records pertaining to the policy and the loss. 

(c) In the absence of fraud or malice, no insurance company (or insurance 

agency), or person who furnishes information on its behalf, shall be liable for 
damages in a civil action or subject to criminal prosecution for any oral or 
written statement made or any other action that is necessary to supply 
information required pursuant to this section. 
_ (d) The officials and departmental and agency personnel receiving any 
information furnished pursuant to this section shall hold the information in 
confidence until such time as its release is required pursuant to a criminal or 
civil proceeding. 

(e) Any official referred to in subsection (a) of this section may be required 
to testify as to any information in his possession regarding the fire loss of real 
or personal property in any civil action in which any person seeks recovery 


vanes a policy against an insurance company for the fire loss. (1977, c. 520, s. 


CASE NOTES 
Editor’s Note. — The case below was de- ing was constructed prior to 1913, and there 
cided under prior statutory provisions. was no evidence that the Commissioner of 


Nonsuit Held Proper. — Actions to recover Insurance ever deemed practical that the build- 
for personal injuries and for wrongful death ing should be provided with any additional 
resulting from a fire in defendants’ building, ways of egress in order that the dangers exist- 
the third floor of which was rented for sleeping ing should be terminated. It was held that 
quarters, were founded on former § 69-8, upon defendants’ motion to nonsuit was properly 
allegations that defendants failed to have two allowed, since plaintiffs failed to bring them- 
exits from the sleeping quarters in case of fire. _ selves within the statute relied upon. Woods v. 
All the evidence tended to show that the build- Hall, 214 N.C. 16, 197 S.E. 557 (1938). 
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§ 58-79-45. Fire incident reports. 


(a) Whenever a fire department responds to a fire, the chief of that 
department shall complete or cause to be completed a fire incident report, 
which report shall be on a form prescribed by the Department of Insurance. 
When such report is made without fraud, bad faith, or actual malice, the 
person making the report is not subject to liability for libel or slander. 

(b) The fire department shall forward a copy of the completed form to the 
fire marshal of the county in which the fire occurred. If there is no fire marshal 
in that county, the fire department shall forward a copy of the report to the 
county commissioners. The fire department shall retain the original of the 
report. The fire department and the fire marshal or county commissioners to 
whom reports are sent shall retain the reports for a period of five years. 

_(c) At the request of any person, the county fire marshal or county commis- 
sioners shall provide such person, for a reasonable copying charge, a certified 
copy of the report. (1989 (Reg. Sess., 1990), c. 1054, s. 7.) 


ARTICLE 80. 


State Volunteer Fire Department. 


§ 58-80-1. Purpose of Article; meaning of “State Fire Mar- 
shal”. 


The purpose of this Article shall be the creation of a State Volunteer Fire 
Department to provide protection for property lying outside the boundaries of 
municipalities, and to render assistance anywhere within the State of North 
Carolina, in municipalities or counties, in emergencies caused by fire, floods, 
tornadoes, or otherwise, in the manner and subject to the conditions provided 
in this Article. As used in this Article and elsewhere in the General Statutes, 
“State Fire Marshal” means the Commissioner of Insurance of the State of 
North Carolina. (1939, c. 364, s. 1; 1985, c. 666, s. 66.) 


§ 58-80-5. Personnel. 


The personnel of the North Carolina State Volunteer Fire Department shall 
consist of all active members of the organized fire departments, who are 
members of the North Carolina State Firemen’s Association, of municipalities 
whereof the governing bodies shall subscribe to and endorse this Article. (1939, 
Cou. s..2.) 


§ 58-80-10. Organization. 


The North Carolina State Fire Marshal shall be chief of the State Volunteer 
Fire Department; regular municipal fire chiefs shall be assistant chiefs; 
assistant chiefs shall be deputy chiefs; battalion chiefs, captains; lieutenants 
and privates shall hold the same position that they occupy in their municipal 
companies. When engaged in rendering assistance at the scene of any 
emergency, the ranking officer of the first department arriving at the scene of 
the emergency shall have complete charge of all operations until the arrival of 
a superior officer. All subordinate officers and men shall act under the direction 
of such ranking officer. Whenever present at the scene of an emergency, the 
chief shall have full and complete control and authority over operations of all 
members of the Department. (1939, c. 364, s. 3.) 
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State Government Reorganization. — § 143A-79, enacted by Session Laws 1971, c. 
The State Volunteer Fire Department was 864. 
transferred to the Department of Insurance by 


§ 58-80-15. Acceptance by municipalities. 


Any municipality having an organized fire department and desiring to 
participate in the establishment of the State Volunteer Fire Department, may 
do so by a resolution of the governing body accepting and endorsing the 
provisions of this Article: Provided, that acceptance shall not be compulsory. 
(1939, c. 364, s. 4.) 


§ 58-80-20. Withdrawal. 


Any municipality which has accepted the provisions of this Article may 
withdraw its fire departments from membership in the State Volunteer Fire 
Department by resolution of the governing body thereof. Notice of such 
withdrawal shall be given to the State Fire Marshal and withdrawal shall not 
become effective until 60 days after his receipt thereof. (1939, c. 364, s. 5.) 


§ 58-80-25. Dispatching firemen and apparatus from mu- 
nicipalities. 


Municipalities endorsing this Article shall retain full and complete control 
and authority in sending or permitting firemen and apparatus to go beyond the 
limits of the municipality. The governing bodies of such municipalities shall 
designate and authorize a person, and at least two alternates, who shall have 
authority to grant or deny permission to firemen and apparatus to leave the 
municipality in all cases where request is made for assistance beyond its 
corporate limits, and the municipality shall, through the office of its municipal 
fire chief, furnish to the office of the State Commissioner of Insurance, and to 
the secretary of the North Carolina State Firemen’s Association, a list of the 
persons so authorized by the municipality. The secretary of the State Firemen’s 
Association shall furnish to all municipalities and counties accepting this 
Article a list of all such persons so designated in all municipalities within the 
State. (1939, c. 364, s. 6; 1943, c. 170.) 


§ 58-80-30. No authority in State Volunteer Fire Depart- 
ment to render assistance to nonaccepting 
counties. 


The State Volunteer Fire Department shall not have authority to render 
assistance in any emergency occurring within a county which has not accepted 
the terms and conditions of this Article by resolution of the board of county 
commissioners: Provided, that nothing in this Article shall be construed to 
prevent any municipality from voluntarily permitting its fire department to 
render assistance in any emergency, notwithstanding that it may arise in a 
county which has failed to accept this Article. (1939, c. 364, s. 7.) 


§ 58-80-35. Acceptance by counties. 


Any county desiring to accept the benefits of this Article may do so by 
resolution of the board of county commissioners. Any such county may 
thereupon make agreements and enter into contracts with respect to payment 


for services rendered by the State Volunteer Fire Department within its 
boundaries in the following manner: 
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The county may contract with any municipality which has accepted the 
terms of this Article, whether within or without said county, to pay to such 
municipality an annual fee as a consideration for the municipality providing 
equipment and carrying compensation insurance which will enable it to 
respond to calls from within the county so contracting, and to pay an additional 
sum per truck for each mile traveled from the station house to the scene of the 
emergency, and to pay an additional sum per truck per hour or fraction thereof 
for the use of its water or chemical pumping equipment. Said sums shall be 
paid to the city within 30 days after such services have been performed: 
Provided, that nothing in this section shall be construed to prevent the county 
and municipality from adopting a different schedule of fees in cases where 
those provided above shall be considered excessive or inadequate: Provided, 
that if the emergency shall occur within the limits of another city or town, such 
city or town and not the county wherein it lies shall be responsible for the 
payments and shall assume all liabilities as provided in this section. (1939, c. 
964, 1s:-8;,1973, c: 803,.s. 5:) 


§ 58-80-40. Municipalities not to be left unprotected. 


At no time shall the entire personnel or equipment of any municipal fire 
department be absent from the municipality in response to a call to another 
municipality, or other place lying at a distance exceeding two miles from the 
corporate limits, but there shall remain within the municipal limits such 
personnel and equipment as in the judgment of the local fire chief might 
provide sufficient protection during the absence of the remainder. (1939, c. 364, 
s. 9.) 


§ 58-80-45. Rights and privileges of firemen; liability of 
7 municipality. 


When responding to a call and while working at a fire or other emergency 
outside the limits of the municipality by which they are regularly employed or 
in volunteer fire service, all members of the State Volunteer Fire Department 
shall have the same authority, rights, privileges and immunities which are 
afforded them while responding to calls within their home municipality. In 
permitting its fire department or equipment to attend an emergency or answer 
a call beyond the municipal limits, whether under the terms of this Article or 
otherwise, a municipality shall be deemed in exercise of a governmental 
function, and shall hold the privileges and immunities attendant upon the 
exercise of such functions within its corporate limits. (1939, c. 364, s. 10.) 


Cross References. — As to uniformed fire- 
men enforcing motor vehicle laws and ordi- 
nances at fires, see § 20-114.1. 


CASE NOTES 


Cited in Bland vy. City of Wilmington, 278 
N.C. 657, 180 S.E.2d 813 (1971). 


§ 58-80-50. Relief in case of injury or death. 


In case of injury or death of any member of the State Volunteer Fire 
Department arising out of and in the course of the performance of his duties, 
while such member is assisting at any emergency arising beyond the limits of 
the municipality with which he is connected, or while going to or returning 
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from the scene of such emergency, such fireman shall be entitled to compen- 
sation under the terms of the North Carolina Workers’ Compensation Act, and 
the municipality with which he is connected shall be hable for the compensa- 
tion provided under that Act. (1939, c. 364, s. 11; 1991, c. 636, s. 3.) 


§ 58-80-55. Local appropriations. 


Each county and municipality is authorized to make appropriations for the 
purposes of this Article and to fund them by levy of property taxes pursuant to 
G.S. 153A-149 and 160A-209 and by the allocation of other revenues whose use 
is not otherwise restricted by law. Sanitary districts are authorized to make 
appropriations for the purposes of this Article and to fund them by annual levy 
of a tax on property having a situs in the district under the rules and according 
to the procedures prescribed in the Machinery Act (Chapter 105, Subchapter 
II) and by the allocation of other revenues whose use is not otherwise restricted 
by law. (1973, c. 803, 's. 47) 


§ 58-80-60. Sums from contingent fund of State made 
available for administration of Article. 


In order to assist in carrying out the purposes of the Article the Governor 
may, from time to time, make provisions for assistance to the North Carolina 
State Firemen’s Association in a sum not to exceed two thousand five hundred 
dollars ($2,500), in any one year, out of the contingent fund appropriated in the 
General Appropriation Act. One half of the amount so provided shall, in each 
instance, go to the State Firemen’s Relief Fund, and one half to the expenses 
of the said Association incurred in carrying out the provisions of this Article. 
(hOSORGs O04 scat 


“ ARTICLE 81. 


Hotels; Safety Provisions. 
§ 58-81-1: Repealed by Session Laws 1995, c. 517, s. 33. 


§ 58-81-5. Careless or negligent setting of fires. 


Any person who in any fashion or manner negligently or carelessly sets fire 
to any bedding, furniture, draperies, house or household furnishings or other 
equipment or appurtenances in or to any hotel or other building of like 
occupancy shall be guilty of a Class 1 misdemeanor. (1947, c. 1066; 1993, c. 539, 
s. 474; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 58-81-10. Penalty for noncompliance. 


Any owner, owners, proprietor or keeper of any hotel or other building of like 
occupancy who fails to comply with any of the foregoing provisions of this 
Article shall be guilty of a Class 3 misdemeanor and punished only by a fine of 
not less than ten dollars ($10.00) nor more than fifty dollars ($50.00). Each day 
of noncompliance herewith shall constitute a separate offense. (1947, c. 1066; 
1993, c. 539, s. 475; 1994, Ex. Sess., c. 24, s. 14(c).) | 


§ 58-81-15. Construction of Article. 


: Nothing in this Article shall be construed to limit powers granted to and 
uties imposed upon the chiefs of fire departments and building inspectors by 
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Article 11, Chapter 160 of the General Statutes of North Carolina, but the 
powers granted in this Article shall be in addition thereto. (1947, c. 1066.) 


Editor’s Note. — Article 11, Chapter 160, Laws 1971, c. 698, s. 2. For present provisions 
referred to above, was repealed by Session as to cities and towns, see Chapter 160A. 


ARTICLE 82. 
Authority and Liability of Firemen. 


§ 58-82-1. Authority of firemen; penalty for willful inter- 
| ference with firemen. 


Members and employees of county, municipal corporation, fire protection 
district, sanitary district or privately incorporated fire departments shall have 
authority to do all acts reasonably necessary to extinguish fires and protect life 
and property from fire. Any person, including the owner of property which is 
burning, who shall willfully interfere in any manner with firemen engaged in 
the performance of their duties shall be guilty of a Class 1 misdemeanor. (1965, 
c. 648; 1993, c. 539, s. 476; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 58-82-5. Liability limited. 


(a) For the purpose of this section, a “rural fire department” means a bona 
fide fire department incorporated as a nonprofit corporation which under 
schedules filed with or approved by the Commissioner of Insurance, is 
classified as not less than Class “9” in accordance with rating methods, 
schedules, classifications, underwriting rules, bylaws, or regulations effective 
or applied with respect to the establishment of rates or premiums used or 
charged pursuant to Article 36 or Article 40 of this Chapter and which operates 
fire apparatus of the value of five thousand dollars ($5,000) or more. 

(b) Arural fire department or a fireman who belongs to the department shall 
not be liable for damages to persons or property alleged to have been sustained 
and alleged to have occurred by reason of an act or omission, either of the rural 
fire department or of the fireman at the scene of a reported fire, when that act 
or omission relates to the suppression of the reported fire or to the direction of 
traffic or enforcement of traffic laws or ordinances at the scene of or in 
connection with a fire, accident, or other hazard by the department or the 
fireman unless it is established that the damage occurred because of gross 
negligence, wanton conduct or intentional wrongdoing of the rural fire depart- 
ment or the fireman. 

(c) Any member of a volunteer fire department or rescue squad who receives 
no compensation for his services as a fire fighter or emergency medical care 
provider, who renders first aid or emergency health care treatment at the scene 
of a fire to a person who is unconscious, ill, or injured as a result of the fire shall 
not be liable in civil damages for any acts or omissions relating to such services 
rendered, unless such acts or omissions amount to gross negligence, wanton 
conduct or intentional wrongdoing. (1983, c. 520, s. 1; 1985, c. 611, s. 1; 1987, 
C146, 8.2.) 


CASE NOTES 


This section and § 69-25.17 recognize Supp. 492 (M.D.N.C. 1987). 
that fire departments provide rescue and am- Effect of Subsection (b). — Subsection (b) 
bulance services. Geiger v. Guilford College of this section does not limit a rural fire depart- 
Community Volunteer Firemen’s Ass’n, 668 F._ ment’s liability when engaged in duties in areas 
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other than the “suppression” of “reported fires.” 
Geiger v. Guilford College Community Volun- 
teer Firemen’s Ass’n, 668 F. Supp. 492 
(M.D.N.C. 1987). 

In order for immunity to apply under this 
section, it is irrelevant whether the fire depart- 
ment’s negligent act or omission occurs pre- 
cisely “at the scene” of the fire as long as it 
relates to the “suppression of the reported fire.” 
Spruill v. Lake Phelps Volunteer Fire Dep't, 
Inc., 351 N.C. 318, 523 $.E.2d 672 (2000). 

Nonprofit Fire Department Entitled to 
Same Immunity Afforded Other Fire De- 
partments. — Nonprofit corporation employed 
by a county as a fire department engaged in 
statutorily authorized services is entitled to 
receive the same immunity normally afforded 


CH. 58. INSURANCE 


§58-83-1 » 


Geiger v. Guilford College Community Volun- 
teer Firemen’s Ass’n, 668 F. Supp. 492 
(M.D.N.C. 1987). 

Liability of a Nonprofit Fire Company in 
a Nonfire Related Rescue Attempt. — A 
nonprofit fire company employed by the county 
was liable for plaintiff’s injuries in a nonfire 
related rescue attempt only to the extent of 
their insurance coverage since they had govern- 
mental immunity up to their insurance cover- 
ages and were engaged in duties other than the 
suppression of a reported fire. Geiger v. 
Guilford College Community Volunteer Fire- 
men’s Ass'n, 668 F. Supp. 492 (M.D.N.C. 1987). 

Applied in Forrest Drive Assocs. v. Wal-Mart 
Stores, Inc., 72 F. Supp. 2d 576 (M.D.N.C. 
1999). 


to other fire departments in North Carolina. 


ARTICLE 83. - 


Mutual Aid between Fire Departments. 


§ 58-83-1. Authority to send firemen and apparatus be- 
yond territorial limits; privileges and immuni- 
ties. 


A county, municipal corporation, fire protection district, sanitary district or 
incorporated fire department shall have full authority to send, or to decline to 
send, firemen and apparatus beyond the territorial limits which it normally 
serves. 

When responding to a call and while working at a fire or other emergency 
outside the territorial limits which it normally serves, members and employees 
of county, municipal corporation, fire protection district, sanitary district and 
incorporated fire departments shall have all authority, rights, privileges and 
immunities including coverage under the Workers’ Compensation Laws, as 
they have when responding to a call and while working at a fire or other 
emergency inside the territorial limits normally served. 

_ Acounty, municipal corporation, fire protection district, sanitary district, or 
incorporated fire department, in attending an emergency or answering a call 
outside the limits of the county, municipal corporation, fire protection district, 
sanitary district, or other area normally served, shall have ali authority, 
rights, privileges, and immunities that it would have in attending an emer- 


gency or answering a call inside the territorial limits normally served. (1965, 
CeO LOO IMC! OSG eset) 


CASE NOTES 


Cited in Hix v. Jenkins, 118 N.C. App. 103, 
453 S.E.2d 551 (1995). | 


1204 


$58-84-1 ART. 84. FUND DERIVED FROM INSURERS $58-84-1 


ARTICLE 84. 


Fund Derived from Insurance Companies. 


§ 58-84-1. Fire and lightning insurance report. 


Every insurance company doing business in a fire district in this State shall 
report to the Secretary of Revenue by March 15 of each year a just and true 
account of all premiums collected and received from all fire and lightning 
insurance business done within the limits of each fire district during the 
preceding calendar year and shall pay the tax levied in G.S. 105-228.5(d)(4). 
The Secretary of Revenue shall provide the Commissioner the reports filed 
pursuant to this section and shall credit the net proceeds of the tax to the 
Department of Insurance for disbursement pursuant to G.S. 58-84-25. (1907, c. 
831, s. 1; 1919, c. 180; C.S., s. 6063; 1929, c. 286; 1989, c. 485, s. 63; 1995 (Reg. 


Sess., 1996), c. 747, s. 4.) 


Local Modification. — Forsyth: 1995, c. 
160, s. 1; city of Hendersonville: 1993, c. 244, s. 
Pecity Ou wenoir 1977, c..118: 1981, c. 291; 1991 
(Reg. Sess., 1992), cc. 800, 900; city of Lexing- 
ton: 1981, c. 906, s. 6.1; 1983, c. 462; 1989 (Reg. 
Sess., 1990), c. 931; city of Reidsville: 1989 
(Reg. Sess., 1990), c. 957, s. 1; city of Sanford: 
1991 (Reg. Sess., 1992), c. 798, s. 10; town of 
Cary: 1989 (Reg. Sess., 1990), c. 924; 1991, c. 
ik: RO Gen 

Local Supplemental Firemen’s Retire- 
ment Fund. — Forsyth: 1969, c. 418; 1995, c. 
160; Mount Airy: 2000-22, s. 1, 1995, c. 165, s.1; 
city of Asheboro: 1985, c. 186; city of Asheville: 
1979, 2nd Sess., c. 13815, amending 1979, c. 208; 
city of Belhaven: 1981, c. 294; city of 
Burlington: 1969, c. 321; 1979, 2nd Sess., c. 
1144; 1987, c. 612; city of Charlotte: 1947, c. 
867-21 965.0c. 210;- city of Clinton: 1969, c. 177; 
1973, c. 46; 1979, c. 264; city of Conover: 1977, 
c. 334; 1991, c. 260, s. 1; city of Durham: 1951, 
c. 576; 1973, c. 701; 1983, c. 463; city of Eden: 
1977, c. 285; city of Fayetteville: 1979, c. 557, s. 
Sel Carceson: 1991. c. 149, ‘s.°1: city -of 
Greensboro: 1953, c. 899; 1979, c. 289; 1983, c. 
Aooe oer ec. sic: 1993, c..431, -s:71; city .ot 
Greenville: 1967, c. 570; city of Henderson: 
1959, c. 810; 1969, c. 374; 1977, c. 133; 1981, c. 
111; 1987, c. 173; 1991 (Reg. Sess., 1992), c. 897, 
s. 1; 2001-71; city of Hendersonville: 1981, c. 
341; city of Hickory: 1985, c. 139; 1999-128, s. 1; 
city of Kings Mountain: 1979, c. 209; city of 
Lenoir: 1973, c. 1261; city of Lexington: 1981, c. 
906, s. 6.1; 1983 c. 462; 1989 (Reg. Sess., 1990), 
c. 931; city of Lumberton: 1955, c. 100; 1978, c. 
960:).1989, ¢.°357, c..770; 1991 (Reg: Sess., 
1992), c. 792; 1995 (Reg. Sess., 1996), c. 699; 
city of Mayodan: 1985, c. 255; city of Mount 
Airy: 1995, c. 165, s. 1; 2000-22, s. 1; city of New 
Bern: 1969, c. 704; 1983, c. 551; city of Newton: 
1969, c. 363; 1981, c. 298; 1983, c. 503; city of 
North Wilkesboro: 1969, c. 120; 1979, c. 366; 


city of Reidsville: 1979, c. 94; 1981 (Reg. Sess., 
1982), c. 1235; 1989, ‘c. 278; 1989 (Reg. Sess., 
1990) C2957--Se 121977, Chole 9S9lG 24Aleciny, 
of Rocky, Mount: 1969" ci. 43409975. ca ooo: 
1983, c. 498; 1991"c. 497, su kee 7615s: 43% city 
of Sanford: 1991 (Reg. Sess., 1992), c. 798; city 
of Shelby: 1969, cc. 496, 552; 1985, c. 209; 1987 
(Reg. Sess., 1988), c. 985; 1991 (Reg. Sess., 
1992), c. 791; city of Washington: 1975, c. 418; 
city of Whiteville: 1971, c. 308; 1987 (Reg. Sess., 
1988), c. 1018, s. 1; city of Williamston: 1985, c. 
188; city of Wilmington: 1949, c. 684; 1978, c. 
939; 1975, c. 247; 1983, cc. 504, 505, 906;-1987 
(Reg. Sess., 1988), c. 904; city of Wilson: 1969, c. 
138; 1995 (Reg. Sess., 1996), c. 678; city of 
Winston-Salem: 1973, c. 388; 1977, c. 15; 1979, 
c. 284; 1981, c. 647; 1983, c. 464; 1987, c. 508; 
1989, c. 793; S.L. 1998-92; town of Black Moun- 
tain: 1965, c. 672; town of Canton: 1979, 2nd 
Sess., c. 1105; town of Edenton: 1981, cc. 286, 
996; town of Elkin: 1969, c. 169; 1971, c. 391; 
1987, c. 740, ss. 1 and 5; town of Farmville: 
1981, c. 533; town of Lillington: 1981, c. 285; 
town of Mebane: 1979, c. 183; town of Mount 
Airy: 1967, c.:302;-s.9; 1973, ¢: 121; town’ of 
North Wilkesboro: 1981, c. 287; 1987, c. 176; 
town of Selma: 1987, c. 614; town of Smithfield: 
1973,.c;, 941s town? of Tarboro 1973.-c) 261% 
1985, c. 157; 1987, c. 609; town of Valdese: 1983, 
c. 501; town of Wadesboro: 1967, c. 596; town of 
Waynesville: 1981, c. 288; town of Wilkesboro: 
1985,,..c... 131; ..1999-56, s. 1; village of 
Kannapolis: 1971, c. 408; 1978, c. 216; 1975, c. 
A2351983,6149 7, 

Editor’s Note. — Articles 84 through 88 are 
former Chapter 118. Chapter 118 has been 
recodified as Articles 84 through 88 of Chapter 
58 pursuant to Session Laws 1987, c. 752, s. 9, 
as amended by Session Laws 1987 (Reg. Sess.., 
1988), ¢; 975,834, 

Session Laws 1989, c. 485, s. 63 deleted 
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“Fire” preceding “Insurance” in the heading of _ s. 16, provides: “This act does not obligate the 
Article 84. General Assembly to appropriate funds.” 
Session Laws 1995 (Reg. Sess., 1996), c. 747, 


§ 58-84-5. Definitions. 


The following definitions apply in Articles 84 through 88 of this Chapter: 
(1) City. — A fire district. 
(2) Clerk. — The clerk of a fire district or, if there is no clerk, the person 
so designated by the governing body of the fire district. 
(3) Fire district. — Any political subdivision of the State that meets all of 
the following conditions: 

a. It has an organized fire department under the control of its 
governing body. 

b. Its fire department has apparatus and equipment that is in 
serviceable condition for fire duty and is valued at one thousand 
dollars ($1,000) or more. 

c. It enforces the fire laws to the satisfaction of the Commissioner. 

(4) Town. — A fire district. (1951, c. 1032, s. 1; 1995 (Reg. Sess., 1996), c. 

147, s. 5.) 


Editor’s Note. — Session Laws 1995 (Reg. does not obligate the General Assembly to ap- 
Sess., 1996), c. 747, s. 16, provides: “This act propriate funds.” 


S$ 58-84-10 through 58-84-20: Repealed by Session Laws 1995 (Reg- 
ular Session, 1996), c. 747, s. 6, effective January 1, 1996. 


Editor’s Note. — Session Laws 1995 (Reg. does not obligate the General Assembly to ap- 
Sess., 1996), c. 747, s. 16, provides: “This act propriate funds.” 


§ 58-84-25. Disbursement of funds by Insurance Commis- 
sioner. 


The Insurance Commissioner shall deduct the sum of three percent (3%) 
from the tax proceeds credited to the Department pursuant to G.S. 105- 
228.5(d)(4) and pay the same over to the treasurer of the State Firemen’s 
Association for general purposes. The Insurance Commissioner shall deduct 
the sum of two percent (2%) from the tax proceeds and retain the same in the 
budget of the Department of Insurance for the purpose of administering the 
disbursement of funds by the board of trustees in accordance with the 
provisions of G.S. 58-84-35. The Insurance Commissioner shall, pursuant to 
G.S. 58-84-50, credit the amount forfeited by nonmember fire districts to the 
North Carolina State Firemen’s Association. The Insurance Commissioner 
shall pay the remaining tax proceeds to the treasurer of each fire district in 
proportion to the amount of business done in the fire district. These funds shall 
be held by the treasurer as a separate and distinct fund. The fire district shall 
immediately pay the funds to the treasurer of the local board of trustees upon 
the treasurer’s election and qualification, for the use of the board of trustees of 
the firemen’s local relief fund in each fire district, which board shall be 
composed of five members, residents of the fire district as hereinafter provided 
for, to be used by it for the purposes provided in G.S. 58-84-35. (1907, c. 831, s. 
5; C.S., s. 6067; 1925, c. 41; 1985 (Reg. Sess., 1986), c. 1014, s. 168; 1989, c. 485, 
s. 63; 1995 (Reg. Sess., 1996), c. 747, s. 7.) 


Local Modification. — City of Hickory: 1983, c. 551; city of Raleigh: 1985, c. 35, s. 3; 
1985, c. 139; 1999-128, s. 1; city of New Bern: city of Shelby: 1985, c. 209; 1991 (Reg. Sess., 
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1992), c. 791; town of Cary: 1985, c. 159; 1991, 
c. 147, s. 1; town of Tarboro: 1985, c. 157; 1987, 


c. 609. 
Editor’s Note. — Session Laws 1995 (Reg. 


Sess., 1996), c. 747, s. 16, provides: “This act 
does not obligate the General Assembly to ap- 
propriate funds.” 


§ 58-84-30. Trustees appointed; organization. 


For each county, town or city complying with and deriving benefits from the 
provisions of this Article, there shall be appointed a local board of trustees, 
known as the trustees of the firemen’s relief fund, to be composed of five 
members, two of whom shall be elected by the members of the local fire 
department or departments who are qualified as beneficiaries of such fund, two 
of whom shall be elected by the mayor and board of aldermen or other local 
governing body, and one of whom shall be named by the Commissioner of 
Insurance. Their selection and term of office shall be as follows: 

(1) The members of the fire department shall hold an election each 
January to elect their representatives to above board. In January 
1950, the firemen shall elect one member to serve for two years and 
one member to serve for one year, then each year in January 
thereafter, they shall elect only one member and his term of office 
shall be for two years. 

(2) The mayor and board of aldermen or other local governing body shall 
appoint, in January 1950, two representatives to above board, one to 
hold office for two years and one to hold office for one year, and each 
year in January thereafter they shall appoint only one representative 
and his term of office shall be for two years. 

(3) The Commissioner of Insurance shall appoint one representative to 
serve as trustee and he shall serve at the pleasure of the Commis- 
sioner. 

All of the above trustees shall hold office for their elected or appointed time, 
or until their successors are elected or appointed, and shall serve without pay 
for their services. They shall immediately after election and appointment 
organize by electing from their members a chairman and a secretary and 
treasurer, which two last positions may be held by the same person. The 
treasurer of said board of trustees shall give a good and sufficient surety bond 
in a sum equal to the amount of moneys in his hand, to be approved by the 
Commissioner of Insurance. The cost of this bond may be deducted by the 
Insurance Commissioner from the receipts collected pursuant to G.S. 58-84-10 
before distribution is made to local relief funds. If the chief or chiefs of the local 
fire departments are not named on the board of trustees as above provided, 
then they shall serve as ex officio members without privilege of voting on 
matters before the board. (1907, c. 831, s. 6; C.S., s. 6068; 1925, c. 41; 1945, c. 
74, s. 1; 1947, c. 720; 1949, c. 1054; 1973, c. 1865; 1985, c. 666, s. 64; 1987, c. 
174, ss#1,:5)) 


Local Modification. — City of Hickory: 
1985, c. 139; 1999-128, s. 1; city of Lenoir: 1977, 
c. 118; 1981, c. 291; 1991 (Reg. Sess., 1992), c. 
800; city of Lumberton: 1989, c. 357, s. 1; 1991 
(Reg. Sess., 1992), c. 792; city of Mayodan: 
1985, c. 255; city of New Bern: 1983, c. 551; city 
of Rocky Mount: 1969, c. 434; 1983, c. 498; 
1991, c. 497; city of Shelby: 1985, c. 209; 1991 
(Reg. Sess., 1992), c. 791; city of Whiteville: 
1987 (Reg. Sess., 1988), c. 1018, s. 1; city of 


Williamston: 1985, c. 188; city of Wilmington: 
1983, c. 505; town of Selma: 1987, c. 614, s. 6; 
town of Tarboro: 1985, c. 157; 1987, c. 609; town 
of Valdese: 1983, c. 501; town of Wilkesboro: 
1985, ¢7 13a, 

Local Supplemental Firemen’s Retire- 
ment Fund. — City of Lumberton: 1995 (Reg. 
Sess., 1996), c. 699. 

Editor’s Note. — Section 58-84-10, referred 
to in this section, has been repealed. 
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§ 58-84-35. Disbursement of funds by trustees. 


The board of trustees shall have entire control of the funds derived from the 
provisions of this Article, and shall disburse the funds only for the following 
purposes: 

(1) To safeguard any fireman in active service from financial loss, occa- 
sioned by sickness contracted or injury received while in the perfor- 
mance of his duties as a fireman. 

(2) To provide a reasonable support for those actually dependent upon the 
services of any fireman who may lose his life in the fire service of his 
town, city, or State, either by accident or from disease contracted or 
injury received by reason of such service. The amount is to be 
determined according to the earning capacity of the deceased. 

(2a) To provide assistance, upon approval by the Secretary of the State 
Firemen’s Association, to a destitute member fireman who has served 
honorably for at least five years. 

(3) Repealed by Session Laws 1985, c. 666, s. 61. 

(4) To provide for the payment of any fireman’s assessment in the 
Firemen’s Fraternal Insurance Fund of the State of North Carolina if 
the board of trustees finds as a fact that said fireman is unable to pay 
the said assessment by reason of disability. 

(5) To provide for benefits of supplemental retirement, workers compen- 
sation, and other insurance and pension protection for firemen other- 
wise qualifying for benefits from the Firemen’s Relief Fund as set 
forth in Article 85 of this Chapter. 

(6) To provide for educational benefits to firemen and their dependents 
who otherwise qualify for benefits from the Firemen’s Relief Fund as 
set forth in Article 85 of this Chapter. 

Notwithstanding any other provisions of law, no expenditures shall be made 
pursuant to subsections (5) and (6) of this section unless the State Firemen’s 
Association has certified that such expenditures will not render the Fund 
actuarially unsound for the purposes of providing the benefits set forth in 
subsections (1), (2), and (4) of this section. If, for any reason, funds made 
available for subsections (5) and (6) of this section shall be insufficient to pay 
in full any benefits, the benefits pursuant to subsections (5) and (6) shall be 
reduced pro rata for as long as the amount of insufficient funds exists. No claim 
shall accrue with respect to any amount by which a benefit under subsections 
(5) and (6) shall have been reduced. (1907, c. 831, s. 6; 1919, c. 180; C.S., s. 
6069; Ex. Sess. 1921, c. 55; 1928, c. 22; 1925, c. 41; 1945, c. 74, s. 2; 1985, ¢. 666, 
SOLOS 7 cUl7 4 sst2235199 7-456, 6027) 


Local Modification. — Mecklenburg: 1949, 
c. 728; New Hanover: 1929, c. 328; city of 
Asheboro, 1985, c. 186; city of Asheville: 1959, c. 
759; city of Charlotte: 1947, c. 837; 1949, c. 728; 
city of Conover: 1977, c. 334, s. 2; 1991, c. 260; 
city of Durham: 1951, cx pakiae ClUNesOr 
Fayetteville: 1979, c. 557, s. 1; 1991, c. 149, s. 2; 
city of Gastonia: 1945, c. 183; city of Greens- 
boro: 1953, c. 931; city of Henderson: 1959, c. 
943; city of Hendersonville: 1993, c. 244, s. 2; 
city of Hickory: 1971, c. 65; 1981, c. 407; 1985, c. 
139; 1999-128, s. 1; city of High Point: 1961, c. 
523; city of Lenoir: 1977, c. 118; 1981, c. 291; 
1991 (Reg. Sess., 1992), c. 800; city of Mayodan: 
1985, c. 255; city of New Bern: 1983, c. 551; city 


of Radford: 1983, c. 496; city of Rocky Mount: 
1969, c. 434; 19838, c. 498; 1991, c. 497; 1991, c. 
761, s. 43; city of Shelby: 1985, c. 209; 1991 
(Reg. Sess., 1992), c. 791; city of Whiteville: 
1987 (Reg. Sess., 1988), c. 1018, s. 1; city of 
Wilhamston: 1985, c. 188; city of Wilmington: 
1983, c. 505; town of Cary: 1985, c. 159; 1991, c. 
147; 1989 (Reg. Sess., 1990), c. 924; town of 
Morganton: 1963, c. 689; town of Selma: 1987, 
c. 614, s. 2; town of Tarboro: 1985, c. 157; 1987, 
c. 609; town of Valdese: 1983, c. 501; town of 
Wilkesboro: 1985, c. 131; Windsor Firemen’s 
Local Relief Fund: 1989 (Reg. Sess., 1990), c. 
930. 


1208 


§58-84-40 ART. 84. FUND DERIVED FROM INSURERS §58-84-46 


CASE NOTES 


Cited in Carroll v. North Carolina State 
Firemen’s Ass’n, 230 N.C. 486, 53 S.E.2d 524 
(1949). 


§ 58-84-40. Trustees to keep account and file certified re- 
ports. 


(a) Each local board of trustees shall keep a correct account of all moneys 
received and disbursed by them. On a form prescribed by the North Carolina 
State Firemen’s Association, each local board shall certify by October 31 of 
each year the following to the Association: the balance of the local fund, proof 
of sufficient bonding, a full accounting of the previous year’s expenditures, and 
a full accounting of membership qualifications. Such certification shall be 
made concurrently with the local unit’s statement of Fire Readiness. 

(b) In turn, the State Firemen’s Association shall certify to the Department 
of Insurance by January 1 of each year on a form prescribed by the Depart- 
ment, the local units which have complied with the requirements of subsection 
(a) of this section. 

(c) In the event that any board of trustees in any of the towns and cities 
benefited by this Article shall neglect or fail to perform their duties, or shall 
willfully misappropriate the funds entrusted in their care by obligating or 
disbursing such funds for any purpose other than those set forth in G.S. 
58-84-35, then the Insurance Commissioner shall withhold any and all further 
payments to such board of trustees, or their successors, until the matter has 
been fully investigated by an official of the State Firemen’s Association, and 
adjusted to the satisfaction of the Insurance Commissioner. 

(d) In the event that any local relief fund provided for in this Article becomes 
impaired, then the Firemen’s Relief Fund may in the discretion of its board of 
trustees assist the local unit administering the fund in providing for relief to 
injured firemen and their dependents or survivors; provided, however, that any 
funds so provided to such impaired units shall be repaid in full at the statutory 
rate of interest from future local unit receipts if the impairment resulted from 
violations of this Article. (1907, c. 831, s. 7; C.S., s. 6070; 1925, c. 41; 1985, c. 
666, s. 63.) 


§ 58-84-45: Repealed by Session Laws 2000-67, s. 26.21(a), effective July 1, 
2000. 


Editor’s Note. — Session Laws 2000-67, s. act shall be known as “The Current Operations 
26.21(c), made the repeal effective July 1,2000, and Capital Improvements Appropriations Act 
and applicable retroactively to October 31, of 2000.’” 

1998. Session Laws 2000-67, s. 28.4, contains a 


Session Laws 2000-67, s. 1.1, provides: “This _ severability clause. 


§ 58-84-46. Certification to Commissioner. 


On or before October 31 of each year the clerk or finance officer of each city 
or county that has a local board of trustees under G.S. 58-84-30 shall file a 
certificate of eligibility with the Commissioner. The certificate shall contain 
information prescribed by administrative rule adopted by the Commissioner. If 
the certificate is not filed with the Commissioner on or before January 31 in the 
ensuing year: 

(1) The city or county that failed to file the certificate shall forfeit the 
payment next due to be paid to its board of trustees. 
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(2) The Commissioner shall pay over that amount to the treasurer of the 
North Carolina State Firemen’s Association. ~ 

(3) That amount shall constitute a part of the Firemen’s Relief Fund. 
(2000-67, s. 26.21(b); 2001-421, s. 3.) 


Editor’s Note. — Session Laws 2000-67, s. 
1.1, provides: “This act shall be known as ‘The 
Current Operations and Capital Improvements 
Appropriations Act of 2000.’ ” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

Session Laws 2000-67, s. 26.21(c), made this 
section effective July 1, 2000 and applicable 
retroactively to October 31, 1998. 


Session Laws 
severability clause. 3 

Effect of Amendments. — Session Laws 
2001-421, s. 3, effective September 22, 2001, in 
the introductory paragraph substituted “clerk 
or finance officer of each city or county”. for 
“clerk of each fire district”; and in subdivision 
(1) substituted “The city or county” for “The fire 
district”. . 


2001-421, ‘s)> 5.2 ias::a 


§ 58-84-50. Fire departments to be members of State Fire- 
men’s Association. ‘ 


For the purpose of supervision and as a guaranty that provisions of this 
Article shall be honestly administered in a businesslike manner, it is provided 
that every department enjoying the benefits of this law shall be a member of 
the North Carolina State Firemen’s Association and comply with its constitu- 
tion and bylaws. If the fire department of any city, town or village shall fail to 
comply with the constitution and bylaws of said Association, said city, town or 
village shall forfeit its right to the next annual payment due from the funds 
mentioned in this Article, and the Commissioner of Insurance shall pay over 
said amount to the treasurer of the North Carolina State Firemen’s Association 
and same shall constitute a part of the firemen’s relief fund. (1907, c. 831, s. 9; 
1919, c. 180; C.S., s.. 6072; 1925, c. 41; c. 309, s. 2; 1965, c. 624.) 


§ 58-84-55. No discrimination on account of race. 


_The local boards of trustees of the Firemen’s Relief Fund shall make no 
discrimination based upon race in the payment of benefits. (1907, c. 831, s. 10; 
C.S., s. 6073; 1985, c. 666, s. 62.) 


ARTICLE 85. 
State Appropriation. 


§ 58-85-1. Application of fund. 


The money paid into the hands of the treasurer of the North Carolina State 
Firemen’s Association shall be known and remain as the “Firemen’s Relief 
Fund” of North Carolina, and shall be used as a fund for the relief of firemen, 
members of such Association, who may be injured or rendered sick by disease 
contracted in the actual discharge of duty as firemen, and for the relief of 
widows, children, and if there be no widow or children, then dependent 
mothers of such firemen killed or dying from disease so contracted in such 
discharge of duty; to be paid in such manner and in such sums to such 
individuals of the classes herein named and described as may be provided for 
and determined upon in accordance with the constitution and bylaws of said 
Association, and such provisions and determinations made pursuant to said 
constitution and bylaws shall be final and conclusive as to the persons entitled 
to benefits and as to the amount of benefit to be received, and no action at law 
shall be maintained against said Association to enforce any claim or recover 
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any benefit under this Article or under the constitution and bylaws of said 
Association; but if any officer or committee of said Association omit or refuse to 
perform any duty imposed upon him or them, nothing herein contained shall 
be construed to prevent any proceedings against said officer or committee to 
compel him or them to perform such duty. No fireman shall be entitled to 
receive any benefits under this section until the firemen’s relief fund of his city 
or town shall have been exhausted. Notwithstanding the above provisions, the 
Executive Board of the North Carolina State Firemen’s Association is hereby 
authorized to grant educational scholarships to members and the children of 
members, to subsidize premium payments of members over 65 years of age to 
the Firemen’s Fraternal Insurance Fund of the North Carolina State Firemen’s 
Association, and to provide accidental death and dismemberment insurance 
for members of those fire departments not eligible for benefits pursuant to 
standards of certification adopted by the State Firemen’s Association for the 
use of local relief funds. (1891, c. 468, s. 3; Rev., s. 4393; C.S., s. 6058; 1925, c. 


41; 1981 (Reg. Sess., 1982), c. 1215; 1987, c. 174, s. 4; 1993 (Reg. Sess., 1994), 


c. 678, s. 33.) 


CASE NOTES 


A fireman may not sue the State Fire- 
men’s Association on a claim for benefits 
under this Chapter. Carroll v. North Carolina 
State Firemen’s Ass’n, 230 N.C. 436, 53 S.E.2d 
524 (1949). 


as a result of an injury received by a fireman 
in the course of his duties does not come within 
the benefits provided for members of the State 
Firemen’s Association. Carroll v. North Caro- 


lina State Firemen’s Ass’n, 230 N.C. .436, 53 


A claim for hospital expenses incurred  S.E.2d 524 (1949). 


§ 58-85-5: Reserved for future codification purposes. 


§ 58-85-10. Treasurer to file report and give bond. 


The treasurer of the North Carolina State Firemen’s Association shall make 
a detailed report to the State Treasurer of the yearly expenditures of the 
appropriation under Articles 84 through 88 of this Chapter on or before the end 
of the fiscal year, showing the total amount of money in his hands at the time 
of the filing of the report, and shall give a bond to the State of North Carolina 
with good and sufficient sureties to the satisfaction of the Treasurer of the 
State of North Carolina in a sum not less than the amount of money on hand 
as shown by said report. (1891, c. 468, s. 4; Rev., s. 4394; C.S., s. 6059; 1925, c. 
41.) 


§ 58-85-15. Who shall participate in the fund. 


The line of duty entitling one to participate in the fund shall be so construed 
as to mean actual fire duty only, and any actual duty connected with the fire 
_ department when directed to perform the same by an officer in charge. (1891, 
cc. 468, s. 5; Rev., s. 4395; C.S., s. 6060; 1925, c. 41.) 


§ 58-85-20. Who may become members. 


_. Any organized fire company in North Carolina, holding itselfready for duty, 
may, upon compliance with the requirements of said constitution and bylaws, 
become a member of the North Carolina State Firemen’s Association, and any 
fireman of good moral character in North Carolina, and. belonging to, an 
organized fire company, who will comply. with the requirements. of the 
constitution and bylaws of the North Carolina State Firemen’s Association, 
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may become a member of said Association. (1891, c. 468, s. 6; Rev., s. 4396; C.S., 
gs. 6061; 1925, c. 41.) 


§ 58-85-25. Applied to members of regular fire company. 


The provisions of G.S. 58-85-1, 58-85-10, 58-85-15, 58-85-20, and 58-85-25 
shall apply to any fireman who is a member of a regularly organized fire 
company, and is a member in good standing of the North Carolina State 
Firemen’s Association. (1891, c. 468, s. 7; Rev., s. 4897; C.S., s. 6062; 1925, c. 
41.) 


§ 58-85-30. Treasurer to pay fund to Volunteer Firemen’s 
Association. 


The treasurer of the North Carolina State Firemen’s Association shall pay to 
the treasurer of the North Carolina State Volunteer Firemen’s Association one 
sixth of the funds arising from the five percent (5%) paid him by the Insurance 
Commissioner each year to be used by said North Carolina State Volunteer 
Firemen’s Association for the purposes set forth in G.S. 58-84-35. 

Local units of the North Carolina State Volunteer Firemen’s Association 
shall maintain records and report to the North Carolina State Firemen’s 
Association in the same manner and to the same extent as provided for in G.S. 
58-84-40, and shall be subject to the sanctions as set forth therein. (1925, c. 41; 
1985, c. 666, s. 65.) 


ARTICLE 85A. 
State Fire Protection Grant Fund. 


§ 58-85A-1. Creation of Fund; allocation to local fire dis- 
tricts and political subdivisions of the State. 


(a) There is created in the Office of State Budget and Management the State 
Fire Protection Grant Fund. The purpose of the Fund is to compensate local 
fire districts and political subdivisions of the State for providing local fire 
protection to State-owned buildings and their contents. 

(b) The Office of State Budget and Management shall develop and imple- 
ment an equitable and uniform statewide method for distributing any funds to 
the State’s local fire districts and political subdivisions. 

Upon the request of the Director of the Budget, the Department of Insurance 
shall provide the Office of State Budget and Management all information 
necessary to develop and implement the formula. 

(c) It is the intent of the General Assembly to appropriate annually to the 
State Fire Protection Grant Fund at least three million eighty thousand 
dollars ($3,080,000) from the General Fund, one hundred fifty thousand 
dollars ($150,000) from the Highway Fund, and nine hundred seventy thou- 
sand dollars ($970,000) from University of North Carolina receipts. Funds 
received from the General Fund shall be allocated only for providing local fire 
protection for State-owned property supported by the General Fund; funds 
received from the Highway Fund shall be allocated only for providing local fire 
protection for State-owned property supported by the Highway Fund; and 
funds received from University of North Carolina receipts shall be allocated 
only for providing local fire protection for State-owned property supported by 
University of North Carolina receipts. (1997-448, s. 23(a); 2000-140, s. 93.1(a); 
2001-424, s. 12.2(b).) 
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Editor’s Note. — Session Laws 2001-424, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2001.” 

Session Laws 2001-424, s. 365 is a 
severability clause. 

Effect of Amendments. — Session Laws 


ART. 86. FIREMEN’S, ETC., PENSION FUND 


§58-86-1 


substituted “Office of State Budget, Planning, 
and Management” for “Office of State Budget 
and Planning” throughout. 

Session Laws 2001-424, s. 12.2(b), effective 
July 1, 2001, substituted “Office of State Bud- 
get and Management” for “Office of State Bud- 
get, Planning, and Management” in subsection 


2000-140, s. 93.1(a), effective July 1, 2000, (a) and in two places in subsection (b). 


ARTICLE 86. 


North Carolina Firemen’s and Rescue Squad Workers’ Pension 
Fund. 


§ 58-86-1. Fund established; administration by board of 
trustees; rules and regulations. 


For the purpose of furthering the general welfare and police powers and 
obligations of the State with respect to the protection of all its citizens from the 
consequences of loss or damage by fire and of injury by serious accident or 
illness, of increasing the protection of life and property against loss or damage 
by fire, of improving fire fighting and life saving techniques, of increasing the 
potential of fire departments, rescue squads, organizations and groups, of 
fostering increased and more widely spread training of personnel of these 
organizations and groups, and of providing incentive and inducement to 
participate in fire prevention, fire fighting and rescue squad activities and for 
the establishment of new, improved or extended fire departments, rescue 
squads, organizations and groups to the end that ultimately all areas of the 
State and all of its citizens will receive the benefits of fire protection and rescue 
squads’ activity and a resulting reduction of loss or damage to life and property 
by fire hazard or injury by serious accident or illness, and in recognition of the 
public service rendered to the State of North Carolina and its citizens by 
“eligible firemen and rescue squad workers,” as defined by this Article, there is 
created in this State a fund to be known, and designated as “The North 
Carolina Firemen’s and Rescue Squad Workers’ Pension Fund” to be adminis- 
tered as provided in this Article. 

The North Carolina Firemen’s and Rescue Squad Workers’ Pension Fund is 
established to provide pension allowances and other benefits for eligible 
firemen and rescue squad workers in the State who elect to become members 
of the fund. The board of trustees created by this Article shall have authority 
to administer the fund and shall make necessary rules and regulations to carry 
out the provisions of this Article. (1957, c. 1420, s. 1; 1959, c. 1212, s. 1; 1961, 
C2980, 1961) ¢.1029."s; 1.) 


Cross References. — As to statutory provi- 
sions pertaining to a prior transfer of the North 
Carolina Firemen’s and Rescue Squad Workers’ 
Pension Fund to the Department of State Au- 
ditor, see § 143A-27.1. 

Editor’s Note. — This Article is former 
Article 3 of former Chapter 118, rewritten by 
Session Laws 1981, c. 1029, s. 1, effective Jan- 
uary 1, 1982, and recodified as Article 4 of 
former Chapter 118, which in turn has been 
recodified and incorporated as Article 86 of 
Chapter 58 pursuant to Session Laws 1987, c. 
752, s. 9, as amended by Session Laws 1987 


(Reg. Sess., 1988), c. 975, s. 34. 

Session Laws 1981, c. 1029, s. 2, provides: 
“The Fund established by Session Laws 1961 
Chapter 980, G.S. 118-18 et seq., ‘the Firemen’s 
Pension Fund’ is made a part of the Fund 
established by this act as the ‘Firemen’s and 
Rescue Squad Workers’ Pension Fund’.” 

Session Laws 1991 (Reg. Sess., 1992), c. 833, 
s. 1 provides: “The statutory authority, powers, 
duties, and functions, records, personnel, prop- 
erty, unexpended balances of appropriations, 
allocations or other funds, including the func- 
tions of budgeting and purchasing, of the De- 
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partment of State Auditor to administer the Workers’ Pension Fund are transferred to the 
North Carolina Firemen’s and Rescue Squad Department of State Treasurer.” 


§ 58-86-5. Creation and membership of board of trustees; 
compensation. 


There is created a board to be known as the “Board of Trustees of the North 
Carolina Firemen’s and Rescue Squad Workers’ Pension Fund”, hereinafter 
known as “the board”. 

The board shall consist of six members: 

(1) The State Treasurer, who shall act as chairman. 

(2) The State Insurance Commissioner. 

(3) Repealed by Session Laws 1993, c. 9, s. 1. 

(4) Four members to be appointed by the Governor; one a paid fireman, 
one a volunteer fireman, one volunteer rescue squad worker, and one 
representing the public at large, for terms of four years each. These 
members may succeed themselves. 

The members presently serving on the “Board of Trustees of the Firemen’s 
Pension Fund” shall continue to serve until the expiration of their terms. No 
member of the board shall receive any salary, compensation or expenses other 
than that provided in G.S. 138-6 for each day’s attendance at duly and 
regularly called and held meetings of the board of trustees. (1957, c. 1420, s. 1; 
1959, c. 1212, s. 1; 1973, c. 875; 1981, c. 1029, s. 1; 1991 (Reg. Sess., 1992), c. 
8095.5.'2: 1993. 4cen9; ise 17) 


§ 58-86-10. Powers and duties of the board. 


The board shall request appropriations out of the general fund for adminis- 
trative expenses and to provide for the financing of this pension fund, employ 
necessary clerical assistance, determine all applications for pensions, provide 
for the payment of pensions, make all necessary rules and regulations not 
inconsistent with law for the government of this fund, prescribe rules and 
regulations of eligibility of persons to receive pensions, expend funds in 
accordance with the provisions of this Article, and generally exercise all other 
powers necessary for the administration of the fund created by this Article. 
(1957, c. 1420,.s. 1; 1959, c. 1212, s. 1; 1981, c. 1029, s. 1.) 


CASE NOTES 


Board Is Agency of State. — The board of _ istering moneys appropriated from the general 
trustees of the North Carolina Firemen’s Pen- fund of the State. Great Am. Ins. Co. v. Gold, 
sion Fund purports to be an agency of the State, 254 N.C. 168, 118 S.E.2d 792 (1961), decided 
charged with the duty, among others, of admin- under former statutory provisions. 


§ 58-86-15. Director. 


There is created an office to be known as Director of the North Carolina 
Firemen’s and Rescue Squad Workers’ Pension Fund. He shall be named by the 
board and shall serve at its pleasure. The director shall be subject to the 
provisions of the State Personnel Act. The director shall promptly transmit to 
the State Treasurer all moneys collected by him, which moneys shall be 
deposited by the State Treasurer into the fund. (1957, c. 1420, s. 1; 1959, c. 
aes s. 1; 1969, c. 359; 1981, c. 1029, s. 1; 1983 (Reg. Sess., 1984), c. 1116, s. 
113. 
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§ 58-86-20. State Treasurer to be custodian of fund; appro- 
priations; contributions to fund; expenditures. 


The State Treasurer shall be the custodian of the North Carolina Firemen’s 
and Rescue Squad Workers’ Pension Fund and shall invest its assets in 
accordance with the provisions of G.S. 147-69.2 and GS. 147-69.3. The 
appropriations made by the General Assembly out of the general fund to 
provide money for administrative expenses shall be handled in the same 
manner as any other general fund appropriation. One-fourth of the appropri- 
ation made out of the general fund to provide for the financing of the pension 
fund shall be transferred quarterly to a special fund to be known as the North 
Carolina Firemen’s and Rescue Squad Workers’ Pension Fund. There shall be 
set up in the State Treasurer’s office a special fund to be known as the North 
Carolina Firemen’s and Rescue Squad Workers’ Pension Fund, and all contri- 
butions made by the members of this pension fund shall be deposited in the 
special fund. All expenditures for refunds, investments or benefits shall be in 
the same manner as expenditures of other special funds. (1957, c. 1420, s. 1; 
me 6 1212)'s15)1961, ¢.'980;.1971, c. 30; 1979, c:-467, s: 10; 1981, c. 1029, 
sw, 


CASE NOTES 


Unconstitutionality of Former Provi- 
sions. — As to the unconstitutionality of 
former provisions imposing a tax on fire insur- 
ance contracts for the purpose of providing 
funds for the payment of pensions to retired 
firemen, see Great Am. Ins. Co. v. Johnson, 257 
N.C. 367, 126 S.E.2d 92 (1962). 


As to the invalidity for discrimination and 
lack of uniformity of former provisions impos- 
ing a tax on certain fire and lightning insurance 
policies, see American Equitable Assurance Co. 
v. Gold, 249 N.C. 461, 106 S.E.2d 875 (1959); In 
re North Carolina Fire Ins. Rating Bureau, 249 
N.C. 466, 106 S.E.2d 879 (1959). 


§ 58-86-25. “Eligible firemen” defined; determination and 
certification of volunteers meeting qualifica- 
tions. 


“Eligible firemen” shall mean all firemen of the State of North Carolina or 
any political subdivision thereof, including those performing such functions in 
the protection of life and property through fire fighting within a county or city 
governmental! unit and so certified to the Commissioner of Insurance by the 
governing body thereof, and who belong to a bona fide fire department which, 
as determined by the Commissioner, is classified as not less than class “9” or 
class “A” and “AA” departments in accordance with rating methods, schedules, 
classifications, underwriting rules, bylaws or regulations effective or applied 
with respect to the establishment of rates or premiums used or charged 
pursuant to Article 36 or 40 of this Chapter or by such other reasonable 
methods as the Commissioner may determine, and which operates fire 
apparatus and equipment of the value of five thousand dollars ($5,000) or 
more, and said fire department holds drills and meetings not less than four 
hours monthly and said firemen attend at least 36 hours of all drills and 
meetings in each calendar year. “Eligible firemen” shall also mean an employee 
of a county whose sole duty is to act as fire marshal of the county, provided the 
board of county commissioners of that county certifies the fire marshal’s 
attendance at no less than 36 hours of all drills and meetings in each calendar 
year. “Eligible firemen” shall also mean those persons meeting the other 
qualifications of this section, not exceeding 25 volunteer firemen plus one 
additional volunteer fireman per 100 population in the area served by their 
respective departments. Each department shall annually determine and 
report the names of those firemen meeting the eligibility qualifications of this 
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section to its respective governing body, which upon determination of the 
validity and accuracy of the qualification shall promptly certify the list to the 
North Carolina State Firemen’s Association. The Firemen’s Association shall 
provide a list of those persons meeting the eligibility requirements of this 
section to the State Treasurer by July 1 of each year. For the purposes of the 
preceding sentence, the governing body of a fire department operated: by a 
county is the county board of commissioners; by a city is the city council; by a 
sanitary district is the sanitary district board; by a corporation, whether profit 
or nonprofit, is the corporation’s board of directors; and by any other entity is 
that group designated by the board. (1957, c. 1420, s. 1; 1959, c. 1212, s. 1; 
1981, c. 1029; s. 1; 1983, c. 416, s. 7; 1985, c. 241; 2000-67, s. 26.22: 2001-222. 
s. 1.) 


Editor’s Note. — Session Laws 2000-67, s. 2000-67, s. 26.22, effective July 1, 2000, added 
1.1, provides: “This act shall be known as ‘The _ the second sentence. 


Current Operations and Capital Improvements Session Laws 2001-222, s. 1, effective June 

Appropriations Act of 2000.” 15, 2001, and applicable to reports issued on or 
Session Laws 2000-67, s. 28.4, contains a_ after that date, substituted “Article 36 or 40” 

severability clause. for “Articles 36 or 40” in the first sentence, and 
Effect of Amendments. — Session Laws _ inserted the next to last sentence. 


§ 58-86-30. “Eligible rescue squad worker” defined; deter- 
mination and certification of eligibility. 


“Eligible rescue squad worker” means a person who is a member of a rescue 
or emergency medical services squad that is eligible for membership in the 
North Carolina Association of Rescue and Emergency Medical Services, Inc., 
and who has attended a minimum of 36 hours of training and meetings in the 
last calendar year. Each rescue or emergency medical services squad eligible 
for membership in the North Carolina Association of Rescue and Emergency 
Medical Services, Inc., must file a roster certified by the secretary of the 
association of those rescue or emergency medical services squad workers 
meeting the requirements of this section with the State Treasurer by January 
1 of each calendar year. 

“Eligible rescue squad worker” does not mean “eligible fireman” as defined 
by G.S. 58-86-25, nor may an “eligible rescue squad worker” qualify also as an 
“eligible fireman” in order to receive double benefits available under this 
Article. (1981, c. 1029, s. 1; 1991 (Reg. Sess., 1992), c. 833, s. 3; 1995, c. 507, s. 
7.21A(h).) 


§ 58-86-35. Firemen’s application for membership in fund; 
monthly payments by members; payments 
credited to separate accounts of members. 


Those firemen who are eligible pursuant to G.S. 58-86-25 may make 
application for membership to the board. Each fireman upon becoming a 
member of the fund shall pay the director of the fund the sum of ten dollars 
($10.00) per month. The monthly payments shall be credited to the separate 
account of the member and shall be kept by the custodian so it is available for 
payment on withdrawal from membership or retirement. (1957, c. 1420, s. 1; 
1959) CUA LZ eel LOo Le 10205 slo 1995 bce 50 ase LACd) 
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§ 58-86-40. Rescue squad worker’s application for mem- 
bership in funds; monthly payments by mem- 
bers; payments credited to separate accounts 
of members. | 


Those rescue squad workers eligible pursuant to G.S. 58-86-30 may apply to 
the board for membership. Each eligible rescue squad worker upon becoming 
a member shall pay the director of the fund the sum of ten dollars ($10.00) per 
month. The monthly payments shall be credited to the separate account of the 
member and shall be kept by the custodian so it is available for payment on 
withdrawal from membership or retirement. (1981, c. 1029, s. 1; 1983, c. 500, 
s. 1; 1991 (Reg. Sess., 1992), c. 833, s. 4; 1995, c. 507, s. 7.21A(e).) 


§ 58-86-45. Additional retroactive membership. 


(a) Any fireman or rescue squad worker who is now eligible and is a member 
of a fire department or rescue squad chartered by the State of North Carolina 
and who has not previously elected to become a member may make application 
through the board of trustees for membership in the fund on or before March 
31, 2001. The person shall make a lump sum payment of ten dollars ($10.00) 
per month retroactively to the time he first became eligible to become a 
member, plus interest at an annual rate of eight percent (8%), for each year of 
his retroactive payments. Upon making the lump sum payment, the person 
shall be given credit for all prior service in the same manner as if he had made 
application for membership at the time he first became eligible. Any member 
who made application for membership subsequent to the time he was first 
eligible and did not receive credit for prior service may receive credit for this 
prior service upon lump sum payment of ten dollars ($10.00) per month 
retroactively to the time he first became eligible, plus interest at an annual 
rate of eight percent (8%), for each year of his retroactive payments. Upon 
making this lump sum payment, the date of membership shall be the same as 
if he had made application for membership at the time he was first eligible. 
Any fireman or rescue squad worker who has applied for prior service under 
this subsection shall have until June 30, 2001, to pay for this prior service and, 
if this payment is not made by June 30, 2001, he shall not receive credit for this 
service, except as provided in subsection (al) of this section. 

(al) Effective July 1, 1993, any fireman or rescue squad worker who is a 
current or former member of a fire department or rescue squad chartered by 
the State of North Carolina may purchase credit for any periods of service to 
any chartered fire department or rescue squad not otherwise creditable by 
making a lump sum payment to the Annuity Savings Fund equal to the full 
liability of the service credits calculated on the basis of the assumptions used 
for purposes of the actuarial valuation of the system’s liabilities, which 
payment shall take into account the retirement allowance arising on account 
of the additional service credit commencing at the earliest age at which the 
member could retire on a retirement allowance, as determined by the board of 
trustees upon the advice of the consulting actuary, plus an administrative fee 
to be set by the board of trustees. 

(b) An eligible fireman or rescue squad worker who is not yet 35 years old 
and has not previously elected to become a member may apply to the board of 
trustees for membership in the fund at any time. Upon becoming a member, 
the worker must make a lump sum payment of ten dollars ($10.00) per month 
retroactively to the time the worker first became eligible to become a member, 
plus interest at an annual rate to be set by the board for each year of 
retroactive payments. Upon making this lump sum payment, the worker shall 
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be given credit for all prior service in the same manner as if the worker had 
applied for membership upon first becoming eligible. ) 

A member who is not yet 35 years old, who applied for membership after first 
becoming eligible, and who did not receive credit for prior service may receive 
credit for the prior service upon making a lump sum payment of ten dollars 
($10.00) for each month since the worker first became eligible, plus interest at 
an annual rate to be set by the board for each year of retroactive payments. 
Upon making this lump sum payment, the date of membership shall be the 
same as if the worker had applied for membership upon first becoming eligible. 
(1985 (Reg. Sess., 1986), c. 1014, s. 49.1(a); 1989, c. 693; 1993, c. 429, s. 1; 1995, 
c. 507, s: 7.21A(f); 2000-67, s. 26.17(a).) 


Editor’s Note. — Session Laws 1995, c. 507, 
which amended this section, in s. 7.21AG) pro- 
vides: “The changes made to G.S. 58-86-45 and 
G.S. 58-86-55 by this Part do not affect the 
credit received for service’ performed before 
July 1, 1995. The increase in monthly pension 
contributions from five dollars. ($5.00) to ten 
dollars ($10.00) in G.S. 58-86-55 does not affect 
the amount of monthly contributions made 
priog. to July, 1, 1995,% 

Session Laws 1995, c. 507, s. 28.9, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1995-97 fiscal biennium, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 


during, the 1995-97 biennium.” 

Session Laws 2000-67, s. 1.1, provides: “This 
act shall be known as “The Current Operations 
and Capital Improvements Appropriations Act 
of 2000.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. Wo 

Effect of Amendments. — Session. Laws 
2000-67, s. 26.17.(a), effective October 1, 2000, 
in subsection (a), substituted “March 31, 2001” 
for “March 31, 1987” in the first sentence, 
substituted “ten dollars ($10.00)” for “five dol- 
lars ($5.00)” in the second sentence and in the 
fourth sentence, and substituted “June 30, 
2001” for “October 1, 1989” twice in the last 
sentence. 


§ 58-86-50. Administrative fee for rejoining the fund. 


Any individual who had been a member of the fund and who applies to rejoin 
the fund shall not be entitled to membership until he or she has paid an 
administrative fee of twenty-five dollars ($25.00), which fee shall be in addition 
to any other charges or payments required by the board of trustees to rejoin the 
fund based upon the fund’s loss of earnings resulting from the member’s 
withdrawal from the fund. The administrative fees collected by the fund shall 
be retained by the Board to defray administrative expenses, including salaries. 
(198 7G GOOG 629). 


§ 08-86-55. Monthly pensions upon retirement. 


Any member who has served 20 years as an “eligible fireman” or “eligible 
rescue squad worker” in the State of North Carolina, as provided in G.S. 
98-86-25 and G.S:. 58-86-30, and who has attained the age of 55 years is 
entitled to be paid a monthly pension from this fund. The monthly pension 
shall be in the amount of one hundred fifty-one dollars ($151.00) per month: 
Any retired fireman receiving a pension shall, effective July 1, 2000, receive a 
pension of one hundred fifty-one dollars ($151.00) per month. | 7 

Members shall pay ten dollars ($10.00) per month as required by GS. 
58-86-35 and G.S. 58-86-40 for a period of no longer than 20 years. No “eligible 
rescue squad member” shall receive a pension prior to July 1, 1983. No member 
shall be entitled to a pension hereunder until the member’s official duties as a 
fireman or rescue squad worker for which the member is paid compensation | 
shall have. been: terminated and the member shall have retired as such 
according -to:standards or rules fixed by the board of trustees. He 

-Amember who is totally and permanently disabled while in the discharge of 
the member’s official duties as a result of bodily injuries sustained or as a” 


1218 


$58-86-55 ART. 86. FIREMEN’S, ETC., PENSION FUND $58-86-55 


result of extreme exercise or extreme activity experienced in the course and 
scope of those official duties and who leaves the fire or rescue squad service 
because of this disability shall be entitled to be paid from the fund a monthly 
benefit in an amount of one hundred fifty-one dollars ($151.00) per month 
beginning the first month after the member’s fifty-fifth birthday. All applica- 
tions for disability are subject to the approval of the board who may appoint 
physicians to examine and evaluate the disabled member prior to approval of 
the application, and annually thereafter. Any disabled member shall not be 
required to make the monthly payment of ten dollars ($10.00) as required by 
G.S. 58-86-35 and G.S. 58-86-40. 

_ Amember who is totally and permanently disabled for any cause, other than 
line of duty, who leaves the fire or rescue squad service because of this 
disability and who has at least 10 years of service with the pension fund, may 
be permitted to continue making a monthly contribution of ten dollars ($10.00) 
to the fund until the member has made contributions for a total of 240 months. 
The member shall upon attaining the age of 55 years be entitled to receive a 
pension as provided by this section. All applications for disability are subject to 
the approval of the board who may appoint physicians to examine and evaluate 
the disabled member prior to approval of the application and annually 
thereafter. 

A member who, because his residence is annexed by a city under Part 2 or 
Part 3 of Article 4 of Chapter 160A of the General Statutes, or whose 
department is closed because of an annexation by a city under Part 2 or Part 
3 of Article 4 of Chapter 160A of the General Statutes, and because of such 
annexation is unable to perform as a fireman of any status, and if the member 
has at least 10 years of service with the pension fund, may be permitted to 
continue making a monthly contribution of ten dollars ($10.00) to the fund 
until the member has made contributions for a total of 240 months. The 
member upon attaining the age of 55 years and completion of such contribu- 
tions shall be entitled to receive a pension as provided by this section. Any 
application to make monthly contributions under this section shall be subject 
to a finding of eligibility by the Board of Trustees upon application of the 
member. 

The pensions provided shall be in addition to all other pensions or benefits 
under any other statutes of the State of North Carolina or the United States, 
notwithstanding any exclusionary provisions of other pensions or retirement 
systems provided by law. (1957, c. 1420, s. 1; 1959, c. 1212, s. 1; 1961, c. 980; 
1W9#4y 693863'1977,.c: 926, s. 1; 1981, .c. 1029; s. 1; 1983, c. 500, s:.2;\c: 636). s: 
24; 1985 (Reg. Sess., 1986), c. 1014, s. 49.1(b); 1987 (Reg. Sess., 1988), c. 1099, 
s. 1; 1991, c. 720, s. 48; 1993 (Reg. Sess., 1994), c. 653, s. 1; 1995, c. 507, s. 
7T.21A(g); 1997-443, s. 33.25(a); 1998-212, s. 28.21(a); 2000-67, s. 26.18.) 


Editor’s Note. — Session Laws 1983, c. 636, 
which inserted the next-to-last paragraph, ef- 
fective with respect to all annexations where 
resolutions of intent are adopted on or after 
June 29, 1983, provides in ss. 37.1 and 38, as 
amended by Session Laws 1983, c. 768, s. 25: 

“Sec. 37.1. The General Assembly intends 
by this act to repeal all acts and provisions of 
acts that modify the application to particular 
cities and towns of Parts 2 and 3 of Article 4A of 
Chapter 160A of the General Statutes or that 
exempt particular cities or towns from the 
application of either or both of those two Parts. 
Therefore, all such acts and provisions of acts, 
even if not specifically listed and repealed in 
Sections. 26 through 35.4 of this act, are re- 


pealed. Neither this section nor Sections 26 
through 35.4 of this act shall affect any annex- 
ation in progress on the dates of ratification of 
this act under any of the repealed or amended 
sections. 

“Sec. 38. This act shall be effective with 
respect to all annexations where resolutions of 
intent are adopted on or after the date of 
ratification of this act, except that Sections 36 
and 37 shall become effective with respect to all 
annexations where resolutions of intent are 
adopted on or after July 1, 1984, Sections 25.1 
through 35.5 and Section 37.1 are effective 
upon ratification and Section 25 shall become 
effective as provided in that section. No annex- 
ation where a resolution of intent was adopted 
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prior to the date of ratification of this act shall 
be affected by this act except as provided in 
Section 25.” 

The act was ratified June 29, 1983. 

The references in the next-to-last paragraph 
of this section to Article 4 of Chapter 160A were 
apparently intended to refer to Article 4A of 
that chapter. 

Session Laws 1993 (Reg. Sess., 1994), c. 653, 
s. 1 which amended this section was effective 
July 1, 1994, contingent on whether funds to 
implement it are appropriated in the Current 
Operations and Capital Improvements Appro- 
priations Act of 1994. 

Session Laws 1995, c. 507, which amended 
this section, in s. 7.21AG) provides: “The 
changes made to G.S. 58-86-45 and G.S. 58- 
86-55 by this Part do not affect the credit 
received for service performed before July 1, 
1995. The increase in monthly pension contri- 
butions from five dollars ($5.00) to ten dollars 
($10.00) in G.S. 58-86-55 does not affect the 
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amount of monthly contributions made prior to 
July1,*1995)7 

Session Laws 1995, c. 507, s. 28.9, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1995-97 fiscal biennium, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 1995-97 biennium.” 

Session Laws 2000-67, s. 1.1, provides: “This 
act shall be known as “The Current Operations 
and Capital Improvements Appropriations Act 
of 2000.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

Effect of Amendments. — Session Laws 
2000-67, s. 26.18, effective July 1, 2000, substi- 
tuted “July 1, 2000” for “July 1, 1998” in the 
first paragraph and substituted “one hundred 
fifty-one dollars ($151.00)” for “one hundred 
forty-six dollars ($146.00) twice in the first 
paragraph and once in the third paragraph. 


§ 58-86-60. Payments in lump sums. 


The board shall direct payment in lump sums from the fund in the following 


cases: 


(1) To any fireman or rescue squad worker upon the attaining of the age 
of 55 years, who, for any reason, is not qualified to receive the monthly 
retirement pension and who was enrolled as a member of the fund, an 
amount equal to the amount paid into the fund by him. This provision 
shall not be construed to preclude any active fireman or rescue squad 
worker from completing the requisite number of years of active 
service after attaining the age of 55 years necessary to entitle him to 


the pension. 


(2) If any fireman or rescue squad worker dies before attaining the age at 
which a pension is payable to him under the provisions of this Article, 
there shall be paid to his widow, or if there be no widow, to the person 
responsible for his child or children, or if there be no widow or 
children, then to his heirs at law as may be determined by the board 
or to his estate, if it is administered and there are no heirs, an amount 
equal to the amount paid into the fund by the said fireman or rescue 


squad worker. 


(3) If any fireman or rescue squad worker dies after beginning to receive 
the pension payable to him by this Article, and before receiving an 
amount equal to the amount paid into the fund by him, there shall be 
paid to his widow, or if there be no widow, then to the person 
responsible for his child or children, or if there be no widow or 
children, then to his heirs at law as may be determined by the board 
or to his estate, if it is administered and there are no heirs, an amount 
equal to the difference between the amount paid into the fund by the 
said fireman or rescue squad worker and the amount received by him 


as a pensioner. 


(4) Any member withdrawing from the fund shall, upon proper applica- 
tion, be paid all moneys the individual contributed to the fund without 
accumulated earnings on the payments after the time they were made 
less an administrative fee equal to the lesser of the amount the 
individual contributed to the fund or twenty-five dollars ($25.00). The 
administrative fees collected by the fund shall be retained by the 


1220 


$58-86-65 ART. 86. FIREMEN’S, ETC., PENSION FUND $58-86-80 


Board to defray administrative expenses, including salaries. Notwith- 
standing the foregoing, if any person, firm, corporation, or other entity 
has made contributions on behalf of a member and that member 
withdraws from the fund, the person, firm, corporation, or other entity 
shall be entitled to a refund equal to the amount of contributions 
made by them after the Board has been notified of the contributor’s 
desire to be refunded its contributions upon the member’s with- 
drawal. Any refunds to a contributor other than a member shall also 
be subject to the twenty-five dollar ($25.00) administrative fee. If a 
refund is to be shared by a member and another party the adminis- 
trative fee shall be applied to each portion on a pro rata basis. (1957, 
Ce a0) 3s 9h 61959 ie 121298 16997 %.03996.s) 271981 o1029. sa4- 
Poe tOOs S31) 


§ 58-86-65. Pro rata reduction of benefits when fund insuf- 
ficient to pay in full. 


If, for any reason, the fund created and made available for any purpose 
covered by this Article shall be insufficient to pay in full any pension benefits, 
or other charges, then all benefits or payments shall be reduced pro rata, for as 
long as the deficiency in amount exists. No claim shall accrue with respect to 
any amount by which a pension or benefit payment shall have been reduced. 
Meo tec 1420) Ss, 1l959.c.. 1212s 1° 1981. ¢. 1029621) 


§ 58-86-70. Provisions subject to future legislative change. 


These pensions shall be subject to future legislative change or revision, and 
no member of the fund, or any person, is deemed to have acquired any vested 
right to a pension or other payment provided by this Article. (1957, c. 1420, s. 
Pel959 4c. 1212 0s. 1; 1981)'6°1029)s) 1.) 


§ 58-86-75. Determination of creditable service; informa- 
tion furnished by applicants for membership. 


The board shall determine by appropriate rules and regulations the number 
of years’ credit for service of firemen and rescue squad workers. Firemen and 
rescue squad workers who are now serving as such shall furnish the board with 
information upon applying for membership as to previous service. Notwith- 
standing any other provisions of this Article, the Board may grant qualified 
prior service credits to eligible firemen and rescue squad workers under such 
terms and conditions that the Board may adopt when the Board determines 
that an eligible fireman or rescue squad worker has been denied such service 
credits through no fault of his own. (1957, c. 1420, s. 1; 1959, c. 1212, s. 1; 1981, 
c. 1029, s. 1; 1987 (Reg. Sess., 1988), c. 1086, s. 29.) 


§ 58-86-80. Length of service not affected by serving in 
more than one department or squad; transfer 
from one department or squad to another. 

A fireman’s or rescue squad worker’s length of service shall not be affected by 
the fact that he may have served with more than one department or squad, and 


upon transfer from one department or squad to another, notice of the fact shall 
be given to the board. (1957, c. 1420, s. 1; 1959, c. 1212, s. 1; 1981, c. 1029, s. 
LS J 
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§ 58-86-85. Effect of member being six months delinquent 
in making monthly payments. 


Any member who becomes six months delinquent in making monthly 
payments required by G.S. 58-86-35 and G.S. 58-86-40 of this Article by the 
tenth of the month with respect to which the payment shall be due shall forfeit 
his membership in the fund. (1957, c. 1420, s. 1; 1959, c. 1212, s. 1; 1977, c. 926, 
skG 198 lec 020s sel.) 


§ 58-86-90. Exemptions of pensions from attachment; 
rights nonassignable. 


Except for the applications of the provisions of G.S. 110-136, and in 
connection with a court-ordered equitable distribution under G.S. 50-20, the 
pensions provided are not subject to attachment, garnishments or judgments 
against the fireman or rescue squad worker entitled to them, nor are any rights 
in the fund or the pensions or benefits assignable. (1957, c. 1420, s. 1; 1959, c. 
1212, s. 1; 1969, c. 486; 1981, c. 1029, s. 1; 1985, c. 402; 1989, c..792, s. 2:13) 


ARTICLE 87. 


Volunteer Safety Workers Assistance. 


§ 58-87-1. Volunteer Fire Department Fund. 


(a) There is created the Volunteer Fire Department Fund to provide 
matching grants to volunteer fire departments to purchase equipment and 
make capital improvements. The Fund shall be set up in the Department of 
Insurance. The State Treasurer shall invest its assets according to law, and the 
earnings shall remain in the Fund. The Fund shall be distributed under the 
direction of the Commissioner of Insurance. Beginning January 1, 1988, an 
eligible fire department may apply to the Commissioner of Insurance for a 
grant under this section. Beginning May 1, 1988, and on each May 15, 
thereafter, the Commissioner shall make grants to eligible fire departments 
subject to the following limitations: 

(1) The size of a grant may not exceed twenty thousand dollars ($20,000); 

(2) The applicant shall match the grant on a dollar-for-dollar basis; 

(3) The grant may be used only for equipment purchases, payment of 
highway use taxes on those purchases, or capital expenditures neces- 
sary to provide fire protection services; and 

(4) An applicant may receive no more than one grant per fiscal year. 

In awarding grants under this section, the Commissioner shall to the extent 
possible select applicants from all parts of the State based upon need. Up to 
two percent (2%) of the Fund may be used for additional staff and resources to 
administer the Fund in each fiscal year. 

No fire department may be declared ineligible for a grant under this section 
solely because it is classified as a municipal fire department. 

(b) A fire department is eligible for a grant under this section if it meets all 
of the following conditions: 

(1) It serves a response area of 6,000 or less in population. 

(2) It consists entirely of volunteer members, with the exception that the 
unit may have paid members to fill the equivalent of three full-time 
paid positions. 

(3) It has been certified by the Department of Insurance. 

In making the population determination under subdivision (1), the Depart- 
ment shall use the most recent annual population estimates certified by the 
State Planning Officer. 
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(c) The Commissioner of Insurance shall submit a written report to the 
General Assembly within 60 days after the grants have been made. This report 
shall contain the amount of the grant and the name of the recipient. (1987, c. 
709, s. 1; 1987 (Reg. Sess., 1988), c. 1062, ss. 6-9; 1989, c. 770, s. 30; 1995, c. 
507, s. 7.21A(k); 1998-212, s. 25(a); 1999-319, s. 1.) 


Editor’s Note. — Session Laws 1987 (Reg. anew sentence.” At the direction of the Revisor 
Sess., 1988), c. 1062, s. 9, effective October 1, of Statutes, this new sentence is set out above 
1988, provides that “G.S. 118-50(a) is amended as the final paragraph of subsection (a). 
by adding after the last sentence in Section 1(b) 


§ 58-87-5. Volunteer Rescue/EMS Fund. 


(a) There is created in the Department of Insurance the Volunteer Res- 
cue/EMS Fund to provide grants to volunteer rescue units providing rescue or 
rescue and emergency medical services to purchase equipment and make 
capital improvements. An eligible rescue or rescue/EMS unit may apply to the 
Department of Insurance for a grant under this section. The application form 
and criteria for grants shall be established by the Department. The Depart- 
ment of Health and Human Services shall provide the Department with an 
advisory priority listing of EMS equipment eligible for funding. The State 
Treasurer shall invest the Fund’s assets according to law, and the earnings 
shall remain in the Fund. On December 15 of each year, the Department shall 
make grants to eligible rescue or rescue/EMS units subject to all of the 
following limitations: 

(1) A grant to an applicant who is required to match the grant with 
non-State funds may not exceed fifteen thousand dollars ($15,000), 
and a grant to an applicant who is not required to match the grant 
with non-State funds may not exceed three thousand dollars ($3,000). 

(2) An applicant whose liquid assets, when combined with the liquid 
assets of any corporate affiliate or subsidiary of the applicant, are 
more than one thousand dollars ($1,000) shall match the grant on a 
dollar-for-dollar basis with non-State funds. 

(3) The grant may be used only for equipment purchases, payment of 
highway use taxes on those purchases, or capital expenditures. 

(4) An applicant may receive no more than one grant per fiscal year. 

In awarding grants under this section, the Department shall to the extent 
possible select applicants from all parts of the State based upon need. Up to 
two percent (2%) of the Fund may be used for additional staff and resources to 
administer the Fund in each fiscal year. In addition, notwithstanding G.S. 
58-78-20, up to four percent (4%) of the Fund may be used for additional staff 
and resources for the North Carolina Fire and Rescue Commission. 

(b) A rescue or rescue/EMS unit is eligible for a grant under this section if 
it meets all of the following conditions: 

(1) Repealed by Session Laws 1989 (Regular Session, 1990), c. 1066, s. 
33(a). 

(2) It consists entirely of volunteer members, with the exception that the 
unit may have paid members to fill the equivalent of three full-time 
paid positions. 

(3) It has been recognized by the Department as an organization that 
provides rescue or rescue and emergency medical services. 

(4) It satisfies the eligibility criteria established by the Department under 
subsection (a) of this section. 

(c) For the purpose of this section and Article 88 of this Chapter, “rescue” 
means the removal of individuals facing external, nonmedical, and nonpatient 
related peril to areas of relative safety. A “rescue unit” or “rescue squad” means 
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a group of individuals ‘who are not actieohivntan trained in emergency medical 
services, fire fighting, or law enforcement, but who expose themselves to an 
external, nonmedical, and nonpatient related peril to effect the removal of 
individuals facing the same type of peril to areas of relative safety. The unit or 
squad must comply with existing State statutes and with eligibility criteria 
established by the North Carolina Association of Rescue and Emergency 
Medical Services, Inc. (1987 (Reg. Sess., 1988), c. 1062, s. 2; 1989, c. 115; c. 534, 
s. 2; 1989 (Reg. Sess., 1990), c. 1066, s. 33(a); 1991 (Reg. Sess., 1992), c. 943, s. 
2: 1995, ey BOT: 3: 7.21A(1); 1997-443, s. 11A.20; 1998-212, s. 25(b): (1999- 319, st 
2.) 


§ 58-87-10. Workers’ Compensation Fund for the benefit of 
volunteer safety workers. 


(a) Definition. — As used in this section, the term “eligible unit” means a 
volunteer fire department or. volunteer rescue/EMS unit that is not part of a 
unit of local government and is exempt from State income tax under G.S. 
105-130.11. 

(b) Creation. — The Workers’ Compensation atbeaae is created i in the Depart- 
ment of Insurance as an expendable trust fund. Accordingly, interest and other 
investment income earned by the Fund accrues to it, and revenue in the Fund 
at the end of a fiscal year remains in the Fund and does not revert. 

(c) Use. — Revenue in the Workers’ Compensation Fund shall be used to 
provide workers’ compensation benefits to members of eligible units. Chapter 
97 of the General Statutes governs the payment of benefits from the Fund. 
Benefits are payable for compensable injuries or deaths that occur on or after 
July 1, 1996. 

(d) Administration. — The State Fire and Rescue Commission, established 
under G.S. 58-78-1, shall administer the Workers’ Compensation Fund and 
shall perform this duty by contracting with a third-party administrator. The 
contracting procedure is not subject to Article 3C of Chapter 143 of the General 
Statutes. The reasonable and necessary expenses incurred by the Commission 
in administering the Fund shall be paid out of the Fund by the State Treasurer. 
The Commission may adopt rules to implement this section. 

(e) Revenue Source. — Revenue is credited to the Workers’ Compensation 
Fund from appropriations made to the Department of Insurance for this 
purpose. In addition, every eligible unit that elects to participate shall pay into 
the Fund an amount set annually by the State Fire and Rescue Commission to 
ensure that the Fund will be able to meet its payment obligations under this 
section. The amount shall be set as a per capita fixed dollar amount for each 
member of the roster of the eligible unit. 

The payment shall be made to the State Fire and Rescue Commission on or 
before July 1 of each year. The Commission shall remit the payments it 
receives to the State Treasurer, who shall credit the payments to the Fund. 
(1995, c. 507, s. 7.21A(a); 1999-132, s. 1.2.) 


Editor’s Note. — Session Laws 1995, c. 507, 
which enacted this section, in s. 7.21A(b) pro- 
vides: “The first per member payment that 
eligible fire departments and rescue/EMS units 
must make to the State Fire and Rescue Com- 
mission under G.S. 58-87-10 is payable on or 
before July 1, 1996.” 


Session Laws 1995, c. 507, s. 28.9, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 1995-97 fiscal biennium, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 1995-97 biennium.” 
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ARTICLE 88. 
Rescue Squad Workers’ Relief Fund. 


§ 58-88-1. Definitions. 


As used in this Article: 

(1) “Association” means the North Carolina Association of Rescue and 
Emergency Medical Services, Inc. 

(2) “Board” means the Board of Trustees of the Fund. 

(3) “EMS” means emergency medical services. 

(4) “Fund” means the Rescue Squad Workers’ Relief Fund. 

(5) “Secretary-Treasurer” means the Secretary-Treasurer of the Associa- 
HON 1987 ,.C..084. s:5.) 


§ 58-88-5. Rescue Squad Workers’ Relief Fund; trustees; 
disbursement of funds. 


(a) The “Rescue Squad Workers’ Relief Fund” is created. It consists of the 
revenue credited to the Fund under G.S. 20-183.7(c) and shall be used for the 
purposes set forth in this Article. 

(b) The Executive Committee of the Association shall be the Board of 
Trustees of the Fund. The Board shall consist of the Commander, Vice- 
Commander, Secretary-Treasurer, and two past Commanders of the Associa- 
tion. The Commander shall be the Chairman of the Board. The Commander, 
Vice-Commander, and Secretary-Treasurer shall appoint the two past Com- 
manders of the Association, who shall serve at the pleasure of the appointing 
officers. 

(c) The Commissioner of Insurance has exclusive control of the Fund and 
shall disburse revenue in the Fund to the Association only for the following 
purposes: 

(1) To safeguard any rescue or EMS worker in active service from 
financial loss, occasioned by sickness contracted or injury received 
while in the performance of his or her duties as a rescue or EMS 
worker. 

(2) To provide a reasonable support for those persons actually dependent 
upon the services of any rescue or EMS worker who may lose his or 
her life in the service of his or her town, county, city, or the State, 
either by accident or from disease contracted or injury received by 
reason of such service. The amount is to be determined according to 
the earning capacity of the deceased. 

(3) To award scholarships to children of members, deceased members or 
retired members in good standing, for the purpose of attending a two 
year or four year college or university, and for the purpose of attending 
a two year course of study at a community college or an accredited 
trade or technical school, any of which is located in the State of North 
Carolina. Continuation of the payment of educational benefits for 
children of active members shall be conditioned on the continuance of 
active membership in the rescue or EMS service by the parent or 
parents. 

(4) To pay death benefits to those persons who were actually dependent 
upon any member killed in the line of duty. 

(4a) To pay additional benefits approved by the Board of Trustees of the 
Fund to rescue and EMS workers who are eligible pursuant to G.S. 
58-88-10 and who are members of the Association. 


1225 


$58-88-10 CH. 58. INSURANCE _ $58-88-20 


(5) Notwithstanding any other provision of law, no expenditures shall be 
made pursuant to subdivisions (1), (2), (3), (4), and (4a) of this 
subsection unless the Board has certified that the expenditures will 
not render the Fund actuarially unsound for the purpose of providing 
the benefits set forth in subdivisions (1), (2), (3), (4), and (4a). If, for 
any reason, funds made available for subdivisions (1), (2), (3), (4), and 
(4a) are insufficient to pay in full any benefit, the benefits pursuant to 
subdivisions (1), (2), (3), (4), and (4a) shall be reduced pro rata for as 
long as the amount of insufficient funds exists. No claims shall accrue 
with respect to any amount by which a benefit under subdivisions (1), 
(2), (3), (4), and (4a) has been reduced. (1987, c. 584, s. 5; 1987 (Reg. 
Sess., 1988), c. 1062, s. 10; 1989 (Reg. Sess., 1990), c. 1066, s. 33(c); 
1995 xcr 427 sols) 


§ 58-88-10. Membership eligibility. 


(a) Any member of a rescue squad or EMS service who is eligible for 
membership in the Association and who has attended a minimum of 36 hours 
of training and meetings in the last calendar year; and each rescue squad or 
EMS service whose members are eligible for membership in the Association 
who has filed a roster certifying to the Secretary-Treasurer who certifies to the 
Commissioner of Insurance by January 1 of each calendar year that all eligible 
members have met the requirements, shall be eligible for the Fund. Any 
eligible member who, in the actual discharge of his or her duties as rescue or 
EMS personnel, is (1) made sick by disease contracted or (2) becomes disabled, 
shall be entitled to the benefits from the Fund. 

(b) Any organized rescue squad or EMS service in North Carolina holding 
itself ready for duty may, upon compliance with the requirements of the 
constitution and by-laws of the Association, be eligible for membership in the 
Fund. 

(c) The line of duty entitling one to participate in the Fund shall be so 
construed as to mean actual rescue or EMS duty only. (1987, c. 584, s. 5.) 


§ 58-88-15. Accounting; reports; audits. 


The Board shall keep a correct account of all monies received and disbursed 
by the Board; and shall annually file a report with the Commissioner of 
Insurance at such time and in such form prescribed by the Commissioner of 
Insurance and the State Auditor. The Board shall be bonded by the sum of any 
money total for which it is responsible. The books, records, and operations of 
the Board shall be subject to the oversight of the State Auditor pursuant to 
Article 5A of Chapter 147 of the General Statutes. (1987, c. 584, s. 5; 1993, c. 
2519 Se On) 


§ 58-88-20. Justification of claim. 


The eligibility of the claimant and the justification of each claim shall be 
certified by the chief or chief officer of the local department before a magistrate, 
notary public, or other officer authorized to administer oaths, on a form 
furnished by the Secretary-Treasurer. This form must be accompanied by a 
certificate of the attending physician on a form also to be furnished by the 
Secretary-Treasurer. Each person receiving benefits from the Fund shall file an 
annual justification of claim form with the Secretary-Treasurer stating that 
the need for the claim still exists. (1987, c. 584, s. 5.) 
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§ 58-88-25. Application for benefits. 


Applications for benefits from the Fund shall be made to the Secretary- 
Treasurer under the following conditions and procedure: Within 30 days after 
the contracting of a disease or the occurrence of accident for which benefits are 
sought, the chief or chief officer of the local department shall notify the 
Secretary-Treasurer in writing that the person applying for benefits is a 
member of the Fund and request the necessary forms from the Secretary- 
Treasurer’s office to be submitted for the benefits. (1987, c. 584, s. 5.) 


§ 58-88-30. Administration costs. 


The Association shall withhold ten percent (10%) from the money received 
pursuant to G.S. 20-183.7(c) for the administration of the Fund. The Commis- 
sioner of Insurance shall withhold two percent (2%) from the money received 
pursuant to G.S. 20-183.7(c) for the administration of the Fund. (1987, c. 584, 
s. 5; 1989 (Reg. Sess., 1990), c. 1066, s. 33(d); 1991 (Reg. Sess., 1992), c. 943, s. 
3.) 
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Former 
Section 


Present 
Section 


Sections of Former Chapter 58 Repealed 
in 1989 


Editor’s Note. — The following table shows sections of former Chapter 58 that were repealed 
during the 1989 Session. 


Ch. 58 

G.S. Section 1989 Ch./Sec. 
Bee 4h to 58-124. 1 ee 22 5SR2 
DostOMLOLO S148 Fok. haha ed owe Gta 425, s 
Doran metO 58-155.96 ete cee ew 452, 8.7 
Bee G2 is toyo8=262:19 Fo. dss: T2073) 2 
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Editor’s Note. — Sections 58-3-125 and 58- 


6-10, referred to in this Section, have been 
repealed. 
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READY REFERENCE INDEX 


ACCIDENT INSURANCE. 
Aged persons. 
Joint action to insure elderly, §$58-52-1 to 58-52-25. 
Credit accident and health insurance. 
Regulation, §§58-57-1 to 58-57-120. 
Policies. 
Nature of policies, §$58-51-1 to 58-51-110. 


ADVERTISING. 
Insurance companies. 

Unauthorized insurers false advertising process act, §§58-29-1 to 58-29-25. 
AGED PERSONS. 
Accident insurance. 

Joint action to insure elderly, §§58-52-1 to 58-52-25. 
Health insurance. 

Joint action to insure elderly, §§58-52-1 to 58-52-25. 

Medicare supplement insurance. 

Minimum standards, §$58-54-1 to 58-54-50. 


B 


BAIL BONDSMEN AND RUNNERS, §858-71-1 to 58-71-195. 


BOARDS AND COMMISSIONS. 

North Carolina rate bureau, §§58-36-1 to 58-36-100. 

Public officers and employees liability insurance commission, §§58-32-1 to 
58-32-30. 

State fire and rescue commission, §§58-78-1 to 58-78-20. 


BONDS, SURETY. 
Actions on bonds, §§58-76-1 to 58-76-30. 
Deposit in lieu of bond, §58-75-1. 
Insurance companies, §§58-5-1 to 58-5-124. 
Mortgage in lieu of bond, §§58-74-1 to 58-74-35. 
Official bonds, §§58-72-1 to 58-72-70. 
Public officers and employees. 

Official bonds, §§58-72-1 to 58-72-70. 

Surety company bonds, §§58-73-1 to 58-73-35. 
Surety companies, §§58-73-1 to 58-73-35. 


C 


COLLECTION AGENCIES. 
Permit procedures, §§58-70-1 to 58-70-130. 


CONFIDENTIALITY OF INFORMATION. 
Insurance information and privacy protection act, §§58-39-1 to 58-39-120. 


D 


DEPOSITS. 
Bonds, surety. 

Deposit in lieu of bond, §58-75-1. 
Insurance companies, §§58-5-1 to 58-5-124. 
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E 
EMPLOYER GROUPS, §$58-47-60 to 58-47-220. 
F 


FIRE INSURANCE. 
Policies, §§58-44-1 to 58-44-55. 
Rules and regulations. 
General regulations of business, §$58-43-1 to 58-43-40. 
State property fire insurance fund, §$58-31-1 to 58-31-60. 


FIRE PROTECTION AND SAFETY. 
Fire departments. 

Mutual aid between fire departments, $58-83-1. 

State volunteer fire departments, §$58-80-1 to 58-80-60. 
Firemen. 

Authority, §§$58-82-1, 58-82-5. 

Liability, $§58-82-1, 58-82-5. 

State appropriations, §$58-85-1 to 58-85-30. 

Workers’ pension fund, §§58-86-1 to 58-86-90. 

Hotels, inns and other transient lodging places. 

Safety provisions, §$58-81-1 to 58-81-15. 

Inspections, §$58-79-1 to 58-79-45. 
Investigations, §$58-79-1 to 58-79-5. 

Mutual aid between fire departments, §58-83-1. 
Rescue squad workers. 

Relief fund, §$58-88-1 to 58-88-30. 

State appropriations, §§58-85-1 to 58-85-30. 

Workers’ pension fund, §$58-86-1 to 58-86-90, 58-88-1 to 58-88-30. 
State fire and rescue commission, §§58-78-1 to 58-78-20. 
State fire protection grant fund, §58-85A-1. 

State volunteer fire department, §§58-80-1 to 58-80-60. 
Volunteer fire department fund, §58-87-1. 
Volunteer rescue/EMS fund, §8§58-87-5, 58-87-10. 


FISH AND FISHERIES RESOURCES. 
Insurance companies. 
Hull insurance, protection and indemnity clubs, §$58-20-1 to 58-20-40. 


FUNDS. 
Fire insurance. 

State property fire insurance fund, §§58-31-1 to 58-31-60. 
Firemen and rescue squad workers. 

Workers’ pension fund, §§58-86-1 to 58-86-90. 
Rescue squad workers’ relief fund, §§58-88-1 to 58-88-30. 
Volunteer fire department fund, $58-87-1. 
Volunteer rescue/EMS fund, §§58-87-5, 58-87-10. 


G 
GROUPS. 
Employer groups, §§58-47-60 to 58-47-220. 
Group market reforms, §§58-68-25 to 58-68-75. 
H 
HEALTH INSURANCE. 


Aged persons. 
Joint action to insure elderly, §§58-52-1 to 58-52-25. 
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HEALTH INSURANCE —Cont’d 
Aged persons —Cont’d 
Medicare supplement insurance. 
Minimum standards, §§$58-54-1 to 58-54-50. 
Credit accident and health insurance. 
Regulation, §§58-57-1 to 58-57-110. 
Group health insurance. 
Continuation privileges, §§$58-53-1 to 58-53-40. 
Conversion privileges, §§58-53-45 to 58-53-115. 
Health care benefits. 
Jurisdiction over providers. 

Determination of jurisdiction, §§58-49-1 to 58-49-65. 

Health care facilities. 
Continuing care facilities. 

Ombudsmen requirements, §$58-64-1 to 58-64-80. 
Health maintenance organizations, §$58-67-1 to 58-67-185. 
Insurance guaranty association, §§58-62-2 to 58-62-95. 
Jurisdiction over providers of health care benefits, §§58-49-1 to 58-49-65. 
Long-term care insurance, §§$58-55-1 to 58-55-35. 
Policies. 

Nature of policies, §§58-51-1 to 58-51-1380. 
Rules and regulations. 
General regulations, §$58-50-1 to 58-50-156. 


HOSPITAL, MEDICAL AND DENTAL SERVICE CORPORATIONS. 
Indemnification, §§58-65-166 to 58-65-174. 
Readable insurance certificates act, §$58-66-1 to 58-66-40. 
Rules and regulations. 
General provisions, §§58-65-1 to 58-65-165. 


HOTELS, INNS AND OTHER TRANSIENT LODGING PLACES. 
Fire protection and safety. 
Safety provisions, §$58-81-5 to 58-81-15. 


I 


INSPECTIONS. 
Fire protection and safety, §$58-79-1 to 58-79-45. 


INSURANCE COMPANIES. 
Adjusters. 

Licensing, §§58-33-1 to 58-33-135. 
Agents. 

Licensing, §§58-33-1 to 58-33-135. 

Managing general agents, §$58-34-2 to 58-34-15. 

Alien insurance companies, §§58-16-1 to 58-16-55. 
Assessment companies, §§58-11-1 to 58-11-35. 
Asset protection act, §$58-13-1 to 58-13-25. 
Bonds, surety generally, §§58-5-1 to 58-5-124. 
Brokers. 

Licensing, §§58-33-1 to 58-33-135. 
Deposits generally, §§58-5-1 to 58-5-124. 
Domestic companies, §§58-7-1 to 58-7-200. 

Unauthorized insurance, §§58-14-1 to 58-14-15. 
Fees. 

License fees, §$58-6-1 to 58-6-25. 
Fish and fisheries resources. 

Hull insurance, protection and indemnity clubs, §§58-20-1 to 58-20-40. 
Foreign insurance companies, §§58-16-1 to 58-16-55. 
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INSURANCE COMPANIES —Cont’d 

Fraternal benefit societies, §$58-24-1 to 58-24-190. 
Fraternal orders, §§58-25-1 to 58-25-70. 

Funds derived from companies, §§58-84-5 to 58-84-55. 
Holding companies, §§$58-18-1 to 58-18-25. 

Insurance system regulatory act, §§58-19-1 to 58-19-70. 
Insurance guaranty associations, §§58-48-1 to 58-48-100. 
Insurance premium finance companies, §§58-35-1 to 58-35-95. 
Insurers supervision, rehabilitation and liquidation, §§58-30-1 to 58-30- 310. 
Land mortgage companies. 

Collateral loan certificates issuance, §§58-27-1 to 58-27-15. 
Liability risk retention, §§58-22-1 to 58-22-70. 

“Lloyds” insurance associations, §58-17-1. 
Local government risk pools, §§$58-23-1 to 58-23-45. 
Mutual insurance companies, §§58-8-1 to 58-8-60. 

Conversion of stock companies, §§58-10-1 to 58-10-10. 
Ombudsman article. 

Insurers supervision, rehabilitation and liquidation, §§58-30-1 to 58-30-310. 
Promoting companies, §§58-18-1 to 58-18-25. 

Real estate title insurance companies, §§58-26-1 to 58-26-40. 
Representatives. 
Limited representatives. 
Licensing, $§58-33-1 to 58-33-135. 
Risk-based capital requirements, §§58-12-1 to 58-12-60. 
Stock and stockholders. 
Exchange of stock, §§58-9-2 to 58-9-26. 
Mutual insurance companies. 
Conversion of stock companies, §$58-10-1 to 58-10-10. 
Surplus lines act, §858-21-1 to 58-21-105. 
Taxation, §§58-6-1 to 58-6-25. 
Title insurance companies. 
Collateral loan certificates issuance, $$58-27-1 to 58-27-15. 
Real estate companies, §§58-26-1 to 58-26-40. 
Unauthorized insurers, $§58-28-1 to 58-28-45. 
Unauthorized insurers false advertising process act, §§58-29-1 to 58-29-25. 
Unfair trade practices, §$58-63-1 to 58-63-70. 
Uniform unauthorized insurers act, §§58-28-1 to 58-28-45. 


INSURANCE DEPARTMENT. 
Bail bondsmen and runners. 
Commissioner of insurance, §$58-71-1 to 58-71-195. 
Collection agencies. 
Commissioner of insurance, §$58-70-1 to 58-70-130. 
Commissioner of insurance, §§58-2-1 to 58-2-235. 
Bail bondsmen and runners, $§$58-71-1 to 58-71-195. 
Collection agencies, §$58-70-1 to 58-70-130. 
Definitions, §§58-1-5 to 58-1-15. 
General provisions, §$58-1-1 to 58-1-15. 
Public officers and employees liability insurance commission, §$58-32-1 to 
58-32-30. 
Risk sharing plans. 
Mandatory or voluntary, §$58-42-1 to 58-42-55. 
Rules and regulations. 
General regulations for insurance, §§58-3-1 to 58-3-223. 


INSURANCE INFORMATION AND PRIVACY PROTECTION ACT, §§58-39-1 to 
58-39-120. 
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INSURANCE LAW. 
Citation of title, §58-1-1. 


INSURANCE REGULATORY REFORM ACT, §8§58-41-1 to 58-41-55. 


INVESTIGATIONS. 
Fire protection and safety, §$58-79-1 to 58-79-45. 


L 


LIFE AND HEALTH INSURANCE GUARANTY ASSOCIATION ACT, §8§58-62-2 
to 58-62-95. 


LIFE INSURANCE. 
Credit life insurance. 

Regulation, §$58-57-1 to 58-57-110. 
Insurance guaranty association, §§58-62-2 to 58-62-95. 
Policies. 

Registered policies, §§58-59-1 to 58-59-35. 
Policy loans. 

Interest rates. 

Regulation, §$58-61-1 to 58-61-15. 

Rules and regulations. 

General regulations of business, §$58-58-1 to 58-58-170. 
Solicitation. 

Regulation, §$58-60-1 to 58-60-35. 


LIMITED LIABILITY COMPANIES. 

Assignment of membership interests; withdrawal, §§57C-5-01 to 57C-5-07. 
Conversions, §§57C-9A-01 to 57C-9A-04. 

Derivative actions, §57C-8-01. 

Dissolution, §§57C-6-01 to 57C-6-09. 

Finance, §§57C-4-01 to 57C-4-08. 

Foreign limited liability companies, §§57C-7-01 to 57C-7-14. 
General provisions, §§57C-1-01 to 57C-1-33. 

Membership and management, §$$57C-3-01 to 57C-3-32. 
Merger, §§57C-9A-20 to 57C-9A-23. 

Miscellaneous provisions, §$57C-10-01 to 57C-10-07. 
Purposes, powers, formation, etc., §$57C-2-01 to 57C-2-43. 


LONG-TERM CARE INSURANCE ACT, §§58-55-1 to 58-55-35. 
M 


MARKET REFORMS. 
Group market reforms, §§58-68-25 to 58-68-75. 


MORTGAGES AND DEEDS OF TRUST. 
Bonds, surety. 
Mortgage in lieu of bond, §$58-74-1 to 58-74-35. 


MOTOR CLUBS AND ASSOCIATIONS, §858-69-2 to 58-69-55. 

MOTOR VEHICLES. 

Motor clubs and associations, §§58-59-1 to 58-59-35. 

North Carolina motor vehicle reinsurance facility, $$58-37-1 to 58-37-75. 
N 


NAIC INSURANCE REGULATORY INFORMATION SYSTEM, §§58-4-1 to 
58-4-25. 
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NORTH CAROLINA RATE BUREAU, §§58-36-1 to 58-36-100. 
P 


POLICIES. 
Accident insurance. 
Nature of policies, §$58-51-1 to 58-51-1380. 
Fire insurance, §$58-44-1 to 58-44-55. 
Health insurance. 
Nature of policies, §§58-51-1 6 58-51-1380. 
Life insurance. 
Registered policies, §§58-59-1 to 58-59-35. 
Readable insurance policies act, §§58-38-1 to 58-38-40. 


POST-ASSESSMENT INSURANCE GUARANTY ASSOCIATIONS, §§58-48-1 to 
58-48-100. 


PROFESSIONAL CORPORATIONS, §$55B-1 to 55B-16. 


PROPERTY INSURANCE. 
Beach area property, §$58-45-1 to 58-45-80. 
Credit property insurance. 
Regulation, §§58-57-1 to 58-57-110. 
Fair access to insurance, §§58-46-1 to 58-46-55. 


PROTECTION GRANT FUND. 
State fire protection grant fund, §58-85A-1. 


PUBLIC OFFICERS AND EMPLOYEES. 
Bonds, surety. 
Official bonds, §$58-72-1 to 58-72-70. 
Surety company bonds, §§58-73-1 to 58-73-35. 
Liability insurance commission, §§58-32-1 to 58-32-30. 


R 


READABLE INSURANCE POLICIES, §§58-38-1 to 58-38-40. 
Hospital, medical and dental service corporations, §§58-66-1 to 58-66-40. 


RECIPROCAL INSURANCE, §§$58-15-1 to 58-15-150. 


REFORMS. 
Group market reforms, §§58-68-25 to 58-68-75. 


REINSURANCE. 
Assumption reinsurance, §§58-10-20 to 58-10-65. 


RULES AND REGULATIONS. 
Fire insurance. 
General regulations of business, $§58-43-1 to 58-43-40. 
Health insurance. 
General regulations, §§58-50-1 to 58-50-156. 
Hospital, medical and dental service corporations. 
General provisions, §§58-65-1 to 58-65-165. 
Insurance department. 
General regulations for insurance, §$58-3-1 to 58-3-223. 
Insurance rates, §$58-40-1 to 58-40-140. 
Insurance regulatory reform act, $§58-41-1 to 58-41-55. 
Life insurance. 
General regulations of business, §§58-58-1 to 58-58-170. 
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S 


STATE FIRE AND RESCUE COMMISSION, §$58-78-1 to 58-78-20. 
STATE FIRE PROTECTION GRANT FUND, §58-85A-1. 


STOCK AND STOCKHOLDERS. 
Insurance companies. 
Exchange of stock, §§58-9-2 to 58-9-26. 
Mutual insurance companies. 
Conversion of stock companies, §$58-10-1 to 58-10-10. 


it 
THIRD PARTY ADMINISTRATORS, §§58-56-2 to 58-56-65. 
U 


UNFAIR TRADE PRACTICES, §$58-63-1 to 58-63-70. 
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